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OUR SECOND VOLUME. 


With this number the ALBany LAW JOURNAL 
enters upon its second volume. During the half- 
year of its existence it has demonstrated the fact that 
a weekly journal of the law and the lawyers can be 
made a success in this country as well as in England. 
It has already assumed a leading position among the 
publications of its kind, both in America and Europe, 
and commences the second half of its first year with 
an established reputation, and a circulation wider and 
larger, we venture to assert, than that of any other 
iaw periodical in the country. 

It was announced in the first number that the Law 
JOURNAL was not intended as a report of judicial 
opinions. It was the conviction of those having its 
management in charge, that the fifty-odd reporters 
industriously engaged in these United States in mak- 
ing reports were quite equal to the task of supplying 
the demands of the profession in this regard, and that 
the JouRNAL would do better service by giving the 
gist of all the cases decided, than by selecting here 
and there one. In short, it was thought best to make 
it a record both of lawand law news—to mingle 
with the purely legal, the literary legal—and the 
very gratifying success with which it has already 
met proves the correctness of these convictions. 
The second volume will be conducted on the same 
general plan; but whatever defects have been 
detected by the light of experience will be cor- 
rected. The prestige of success, and the aid that 
comes with a generous list of subscribers, will also 
enable us to secure a greater variety of material for 
our columns, and to add largely to their interest and 
value. 

Among the papers which will appear in the second 
volume is a series of sketches of “ Oriental Laws and 
Lawyers,” by Dr. J. V. C. Smith, ex-mayor of Bos- 
ton, which embody the observations of the writer 
while traveling in the Orient. Austin Abbott, Esq., 
the well-known legal author, now in Europe, will 
contribute his observations and impressions of legal 
matters abroad; Irving Browne, Esq., author of 
“ Law and Lawyers in Literature,”’ will contribute a 
series of “Sketches of Eminent English Judges ;’’ 
also a series of articles on ‘‘The Humorous Aspects 
of the Law;” L. B. Proctor, Esq, will contribute 
biographical articles on the bench and bar of America ; 





the Hon. John W. Edmonds, for a number of years , 
judge of the supreme court of this state; the Hon. 
Edmund H. Bennett, of the Harvard law school; 
F. W. Hackett, Esq., of the Boston bar; John F. 
Baker, Esq., of the New York bar; and other able 
writers will also contribute articles on subjects of 
general interest from time to time. The pages of the 
Law JOURNAL will always be open to the discussion 
of all questions pertaining to the law or the lawyer, 
and contributions are invited on all subjects of gen- 
eral legal interest. 

So far as in us lies, we shall make the Law Jour- 
NAL worthy of the support of every lawyer in the 
country. Of its merits we will not speak, believing 
that “‘ it is better that every kind of work, honestly 
undertaken and discharged, should speak for itself 
than be spoken for.’’ 

ee 


HUMOROUS PHASES OF THE LAW. 
I, 
IMPLIED COVENANTS ON DEMISES. 

The general rule is well established that there is 
no contract, still less a condition, implied by law on 
the demise of real property only, that it is fit for the 
purposes for which it is let. The principle of the 
maxim caveat emptor — ‘‘ Your eyes are your chap’’ — 
peculiarly applicable to personal property, is extended 
thus far to real estate. In the struggle against this 
principle very curious and amusing cases have arisen. 
The earliest one that I have found is cited by Mr. 
Forsyth in “‘ Hortensius, or the Advocate,’ and is so 
entertaining that I quote his statement of the case and 
trial entire: 

“The question was, whether a tenant is justified in 
quitting a house and rescinding the contract of letting, 
on the ground that it is haunted by evil spirits, Jean 
La Tapy had hired a house at Bordeaux from Robert 
de Vigne, but after inhabiting it for a short time he 
found, like John Wesley, that he had evil spirits for 
his fellow-lodgers. They appeared sometimes in the 
shape of infants, sometimes in horrible forms, and 
terrified the inmates, displacing the furniture, rattling 
and making all kinds of uncouth noises in the rooms, 
and tumbling the family topsy-turvey out of their 
beds. This was not to be endured, and Jean, having 
quitted the premises in a fright, brought an action 
against his landlord to have the contract rescinded (we 
should say, filed a bill to have the lease delivered up 
to be canceled), and to recover the rent which he had 
already paid in advance. The trial took place before 
the seneschal of Guyenne, and judgment was given 
against the defendant, who then appealed to the par- 
liament of Bordeaux. Here Peleus was counsel for 
the appellant, and his argument presents an amusing 
mixture of pedantry, credulity, and good sense. 
The following area few extracts: He begins bya 
general denial, and contends that, according to the 
opinion of some philosophers, such apparitions were 
nothing more than the good or evil desires of the soul 
suggesting good or evil thoughts. ‘Nor is it any 
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objection,’ he says, ‘to this theory, that they appear 
to us in our dreams in different shapes, and throw us 
into such affright as to deprive us of our breath, and 
take away the power of speech, of which we have, no 
doubt, sufficient experience; for these illusions so 
deceive us that we seem to see what we do not see, 
and hear what we do not hear. In short, the philoso- 
phers say that they are all a vain imagination, pro- 
ceeding from a superfluity of humors and fullness of 
blood, which collect around the heart and oppress the 
stomach. But to go deeper into the matter, and ad- 
mitting the existence of these spirits, they must be 
either good or evil. If good, the tenant has no reason 
to complain, but ought rather to esteem himself for- 
tunate in having met with a house which angels have 
chosen for their habitations. But if evil, and as for- 
midable as the respondent alleges, that is no legiti- 
mate ground for abandoning the premises. If that 
Were so the regions of the north would be depopu- 
lated, considering the numbers of specters which are 
said to be there. But, in fact, the tenant criminates 
himself, and proves that he is deficient both in faith 
and courage, since the spirits always avoid those 
houses which are inhabited by brave men, and 
attack only cowards. The virtuous man, firm and 
intrepid, so far from being disturbed by such a trifle, 
would not, even si fractus illabatur orbis —if the 
world were in ruins around him — be moved from his 
sefenity.” 

“ Peleus then cites a crowd of examples, drawn from 
Greek and Roman history, to prove that courage and 
virtue have at all times sufficed to put to flight appa- 
ritions of this nature. He next shows we may fairly 
believe that, since the advent of our Saviour, they 
no longer frequent the houses of Christians, but are 
banished to remote deserts to await the end of all 
things; and he then reverts to the idea that we ought 
rather to refer such visions to some internal cause 
eonnected with bodily derangement, since those are 
chiefly troubled with them who are most full of food 
and wine, and suffer from indigestion and crudity of 
stomach. Thus the ancient bacchantes and priestesses 
of Cybele fancied that they were inspired by divinity, 
when, in reality, they were only tipsy with the fumes 
of wine. That our senses deceive us may be proved 
by many instances. Thus, apples look larger when 
plunged in water—towers which are square look round 
at a distanee; and why may we not believe that the 
ears of the respondent, who heard such strange noises 
and sounds all over the house, were imperfect, having 
the passages too narrow, or, perhaps, altogether closed 
by some catarrhic humor or affection? This is said to 
have happened to a philosopher who had such a sing- 
ing in his ears, that he fancied he always heard instru- 
ments of music, and used to dance to the sound and 
measure his steps in tune. 

“ Hitherto Peleus has been, as it were, traversing the 
faet; he now begins, in the language of pleading, to 
confess and avoid. Whatever be the nature of the 
spirits that haunt the house, the tenant ought first to 
have applied all the remedies in his power before, by 
quitting the premises, he gave them a bad name. 
*God and nature have given us plenty of means to 
get rid of such intruders. Why did he not use laurel, 
or rue, or salt thrown upon charcoal, or lapwing 





feathers, or that excellent mixture of the herb areolus 
vetulus with rhubarb and white wine? Why did he 
not hang up, before his front door leather made from 
hyena skin; or the gall of a dog, which is held to be 
of such marvelous efficacy in driving away demons? 

“ * Or, if these remedies were not at hand, or disliked 
by him, why did he not apply to his bishop or his 
priest, who have others of sovereign virtue, such as 
adjurations, purifications, exorcisms, consecrated oil, 
incense, and holy water? St. Chrysostom holds that 
devils cannot infest a room where there is a volume 
of the Scriptures. If, then, such remedies might be 
had, the tenant ought to have remained. Hercules, 
after a long struggle, rendered Nereus and Proteus 
obedient to his will. All actions are measured by the 
result, If the heel of Achilles (that is to say his con- 
stancy and firmness) had not been vulnerable, he 
would have been immortal!’ 

“* Wherefore,’ says the wily advocate, at the close 
of his speech, ‘I conclude that these spirits or de- 
mons have no bodily existence, and that, at all events, 
they are not of sufficient importance to justify the 
breaking of a contract agreed upon between the par- 
ties. The old jurists seem to have settled this ques- 
tion, since they have nowhere (in treating of the rela- 
tion of landlord and tenant) made mention of such 
spirits or apparitions, though, in their time, they were 
more common than at present. And even if the fact 
be as alleged by the respondent, he might have been 
delivered from the annoyance by the use of the nu- 
merous remedies which nature and mother church 
supply, if he had exerted proper diligence; and, there- 
fore, since the tenant convicts himself of a distem- 
pered brain, of cowardice, impiety, and neglect of his 
proper duties, the appellant prays the court to amend 
the judgment of the seneschal, and declare it to be 
erroneous, and decree the appeal, and condemn the 
respondent to pay the penalties contained in the 
lease.’ 

* An order of the court was thereupon made on the 
2ist of March, 1595, by M. de Nesmond, second presi- 
dent of the parliament of Bordeaux, in the name of 
himself and colleagues, all dressed in their scarlet 
robes (en robbes rouges), and by it they deputed com- 
missioners to inspect the premises and adjoining 
houses, in order that they might have ocular evidence 
as to the fact of the apparitions. The result was that 
a new trial was granted, ‘because the doubt was 
founded on the question of the apparition of spirits 
and demons; and it became necessary to discuss it 
more at length, and bring forward all the reasons that 
might be alleged as well on the one side as on the 
other, in order to make the truth appear (donner le 
jour a la verite).’” 

What came of the inspection the record does not 
disclose, but the inference is, that after this decision 
Jean stood not a ghost of achance of success, The 
doctrine for which he contended would not be pru- 
dent in these days, for there are so many who are the 
subjects of “spiritual manifestations,’’ that if it were 
once established that such supernatural disturbances 
would excuse the non-payment of rent, there would 
be a financial convulsion. 

We now come to more material and more dreadful 
things than ghosts. A modern case, decided at West- 
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minster, is Smith v. Marrable, Knt., (11 Mees. and 
Wels. 5), in which it is laid down that it is an im- 
plied condition in the letting of a furnished house, 
that it shall be reasonably fit for habitation ; if it be 
not the tenant may give it up without notice. The 
premises were a furnished house at a fashionable 
watering place, let for the season. The disturbing 
elements were bugs, which marshaled themselves on 
the knightly plain of the Marrable bed-linen to such an 
extent that the good baronet and his excellent spouse 
revolted. Ofcourse the British court felt a three-fold 
sympathy for the defense, inasmuch as it was a mem- 
ber of the aristocracy against a plebeian Smith, and all 
on account of such despicable vermin. But the lord 
chief baron, in summing up, stated to the jury, that 
in point of law every house must be taken to be let 
upon the implied condition that there was nothing 
about it so noxious (I don’t suppose he meant any 
pun on noz) as to render it uninhabitable. This de- 
cision was based on the authority of Edwards v. Ether- 
ington (7 D. & R., 117), which was a case of unsafe 
walls, and of Collins v. Barrow (1 M. & Rob. 112), 
which was a case of imperfect sewerage. It is evident 
from the opinions that no force whatever was given 
to the fact of the letting of the furniture. The court 
clearly intended to say that the bugs were so numer- 
ous that they walked clear away with the lease. 
Their learned honors were probably betrayed into 
this ruling by smarting recollections of nights in 
watering-place lodgings. Justice, though blind in 
many things, can never close her eyes to bugs. 

But the question, inclusive of bugs in one of the 
cases, came up again in Sutton v. Temple (12 Mees, & 
Wels. 52), and Hart v. Windsor (ib. 67), before the 
same judges, in the former of which it was held that 
on the demise of the eatage of a field there is no im- 
plied covenant that it shail be fit to eat, and in the 
latter of which it was held that on the demise of a 
house and garden there was no implied covenant that 
the premises should not be uninhabitable on the 
score of vermin. In these cases it is clear that the 
judges had to eat their own words, as well as to over- 
rule Edwards v. Etherington, and Collins v. Barrow. 
The latter they avowedly did, the former they would 
not confess. But how then did they get rid of the 
bugs in Smith v. Marrable? Why, by standing 
upon the furniture. They held that case still to be 
good law, because the letting was both of real and 
personal property. The bugs seemed to be incidents 
running with the furniture, and not with the land. 
And as if that were not enough, in Hart and Windsor 
they evaded the vermin which crept into that case by 
fleeing into the garden. The suggestion was made by 
counsel, and not rebuked, but virtually assented to by 
the court, that the garden was useful in spite of the 
bugs, although the house might be intolerable. This, 
Isuppose, was because it was not made to appear that 
the vermin were garden-bugs, and such as infested 
flower-beds as well as feather-beds. It is quite evi- 
dent that their honors’ wounds had become cicatrized. 

These bugs do not seem to have crossed the Atlan- 
tic, but domestic vermin of two other sorts have fig- 
ured in our courts, In Dyett v. Pendleton (8 Cowen, 
728), it was held that the lessor’s committing the nui- 
sance of bringing into the house, though not the part 
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included in the lease, lewd, profane, and noisy women, 
whereby the tenant and his family were compelled to 
quit the premises, was an eviction in law. It is note- 
worthy that this decision was by the court of errors, 
reversing that of the supreme court. The former tri- 
bunal seemed to take a legislative rather than a judi- 
cial view of the character of the vermin in question. 
It is quite possible that their decision was too much 
influenced by a feeling kindred to that of the English 
judges in Smith and Marrable. It is, perhaps, a little 
sentimental to hold that, if a tenant feels “‘ put out”’ 
by his landlord’s conduct, it is equivalent to actual 
ejection. Seriously, I suppose the true reason of the 
holding was that the nuisance was the consequence 
of the landlord’s own willful act subsequent to the 
letting, and this distinguishes the case from those 
which we are discussing. The doctrine of construct- 
ive eviction thus laid down, although by a divided 
court, and received by the law judges with a good 
deal of skepticism at the time, has since become the 
recognized law of our state, and was adopted in Edger- 
ton v. Page (20 N. Y. 281), and in Cohen v. Dupont (1 
Sandf. 260). In the latter case, the principal circum- 
stance constituting the constructive eviction was, that 
the lessor, who occupied part of the premises, muffled 
the lessee’s door-bell. The lessee being a dentist, this 
injured his business. Of course, if his patients could 
not pull his bell, he could not pull their teeth. The 
suggestion of Senator Colden, in Dyett and Pendleton, 
that, if this dectrine were approved, a tenant might 
claim that his landlord had evicted him by introduc- 
ing his scolding wife upon the premises, is of so hor- 
rible a nature that I shall not dwell upon it any longer 
than the tenant would upon the premises, but assume 
that this would be considered by all courts in any 
community as a substantial eviction. 

The general rule as to implied covenants was rat- 
ified in Westlake v. De Graw (25 Wend. 669), in which 
sundry dead rats were held not to be of sufficient 
strength to defeat an action for use and occupation, 
where the tenant had voluntarily deserted the 
premises. 

The rule is reiterated in Cleves v. Willoughby (7 Hill, 
83), McGlashan v. Tallmadge (37 Barb. 313), and Welles 
v. Castles (3 Grey, 323), although these were not eases 
of vermin or bad spirits, but mainly of bad water, 

We thus perceive that hiring a house is a good deal 
like taking a wife — one does it for better or for worse, 
In view of the decisions, it behooves one proposing to 
hire real property to smell of, lodge in, or graze upon, 
the premises in advance. Otherwise he may be bit- 
ten as Thomas Marrable, Knt., was. 

It ought to be added that the rule seems to be dif- 
ferent in cases of fraud. Thus in Wallace v, Lent (29 
How. Pr. R. 289), decided in 1865, in the New York 
common pleas, DALY, BRapDy, and CaRDOozo, judges, 
reviewing all the cases, held, that, when a landlord 
knows that a cause exists which renders the premises 
unfit for occupation, it is fraud on his part to rent 
them without giving notice of the fact ; and a tenant, 
previously ignorant of the fact, is not bound to pay 
rent, if he timely repudiates the contract after discoy- 
ering the fraud, In this case the objection was an 
unwholesome stench, which produced sickness at the 
stomach and vomiting. This, the court said, war- 
ranted the tenant in throwing up the lease, 
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ANCIENT TENURES AND CUSTOMS. 

It is recorded by some writers on ancient tenures, 
that feuds became hereditary about A. D. 973, under the 
two Othones, German emperors. The better authori- 
ties, however, seem to hold that when Hugh Capet 
usurped the kingdom of France against the Carol- 
inges, he fortified himself, and drew all the nobility 
to support his faction, by declaring that henceforth, 
instead of holding feuds for life, or at pleasure, they 
should hold to them and their heirs, in feudal man- 
ner, by ceremony of homage and oath of fealty. This 
was about the year 987. This movement, it is sup- 
posed, suggested the same method to William I, when 
he acquired the kingdom of England, 1064. ~~ 

The peculiarity and changes of tenures in Briton 
are wonderfully interesting, and worthy of investi- 
gation. 

The means by which an incontinent widow could 
gain her dower (dos) are given in a work by Blunt, 
published in London, 1679, entitled ‘“Fragmenta An- 
tiquitatis ;’’ at least, such was the custom of East and 
West Enborne, of Berks. If a copy-hold tenant die, 
the widow should have her free-bench in all his copy- 
hold lands, dum sola et costa fuerit ; but if she com- 
mit incontinency, she forfeited her widow’s estate. 
But the law was that, if she would come into the next 
court held for the manor, riding backward on a black 
ram, with his tail in her hand, and repeating the fol- 
lowing confession of her guilt, the steward was bound 
by the custom to readmit her to her free-bench : 


“ Here I am, 
Riding upon a black ram, 
Like a——as Iam; 
And, for my crincum crancum, 
Have lost my bincum bancum ; 
And, for my tail’s game, 
Have done this worldly shame; 
Therefore, I pray you, Mr. Steward, let me have 
my land again.” 


The distinction between free-bench and dower is, 
of course, well understood; free-bench being the 
widow’s estate in such lands as her husband died 
seized of, and dower the estate of the widow in all 
lands of which the husband was seized during cover- 
ture. Lord Coke is said to have remarked, that this 
tenure was the most frail and slippery of any in 
England. 

Some of the ancient black-letter works show that 
the benefit of the ram was often resorted to and 
demanded. 

The digest of the customs, as given in Blunt, are 
touched upon in a letter to the Spectator, where the 
writer says he had been put to great pains in search- 
ing out the records of the black-ram, and he gives a 
synopsis of the inquisition. 

It is recorded that the court being sat, and filled 
with a great concourse of people, who came from all 
parts of the neighborhood to see the solemnity, the 
first who entered for the prize was the widow Frontley, 
who had made her appearance in the last year’s cay- 
alcade. And observing that it was an easy-going ani- 
mal, and thinking, perhaps, she might have further 
occasion for it, she purchased it of the steward. 

The next widow that was ‘brought to this worldly 
shame, being mounted upon a vicious ram, had the 





misfortune to be thrown by him; upon which she 
hoped and pleaded to be excused from going through 
the rest of the ceremony, but the incorrigible steward, 
being well versed in the practice and law of the period, 
observed, very gravely on this occasion, that the break- 
ing of the rope did not hinder long the execution of 
the criminal. 

Another widow who had been summoned to make 
her appearance was prudently excused by the stew- 
ard, as he well knew in his heart that the good-natured 
squire himself had qualified her for the black ram. 

Several widows of the neighborhood, being brought 
upon their trial, showed that they did not hold of the 
manor, and were discharged accordingly. A dow- 
ager of a very corpulent make the steward commuted, 
and ordered her to make her entry on a black ox. A 
pretty young creature was the last, who came ambling 
in with so bewitching an air, that the steward was 
observed to cast a sheep’s eye upon her, and he mar- 
ried her within a month after the death of his wife. 

The widows who were brought to such shame could 
not say with Virgil, as rendered by Dryden: 


— “he who had my vows, shall ever have; 
For whom I loved on earth, I worship in the grave.” 


as 





ORIENTAL LAWS AND LAWYERS.* 
+ CHAPTER I. 

Civilization and long words often repeated — moral in- 
sanity — fees and eloquence — legal machinery — the 
Koran a fountain for the Mahommedan mind — provo- 
eatives of crime — abuse of social privilege — prompt 
judicial proceedings — elective judiciary — modern laws 
of Egypt and Persia— abuse of power — a pasha’s court 
on the upper Nile —indifference of the Arabs — Ab- 
dallah —the bastinado. 

It seems to be admitted that civilization is need- 
lessly embarrassed with an extremely complicated 
system ofjurisprudence. There are many hard phrases 
in the books which common people cannot under- 
stand, and they are sometimes used by gentlemen of 
the law as though they did not always comprehend 
them themselves. Stevens, a facetious lecturer on 
heads, long ago declared that law was like a newly 
laid egg, and not to be handled by addle-headed 
persons. 

An impression exists among those who know the 
least about the subject, that those long-drawn words — 
such as wherefore, whereas, nevertheless and there- 
upon, for example, often repeated, till adeclaration in 
some simple court paper becomes alarmingly obscure, 
have been carefully retained in the statutes, with a 
view tc making dark subjects more obscure. In 
spor: ir. an age distinguished for its advances in other 
directions, it is singular there has been little or nothing 
accomplished either here or in the mother country to 
divest the law of its useless machinery of words. 

By copying the redundant phraseology of English 
parliamentary acts, and generally adhering to the 
modes of expression characteristic of British law 
practice, the courts in this country, in connection 





*This oy od embodies the observations of a non-professional 
traveler in the Orient a few years since. Very great Changes have 
ibtless been made since, and important reforms introduced 
that would be better understood by gentlemen of the bar, than by 
one with only a limited knowledge of legal ey ee 
~vC&B, ton. 





—_— SS FF oes h6U66lU Ome lt 


avearaa 


THE ALBANY LAW JOURNAL. 5 














with the perpetual alterations which congress and 
about thirty independent states at one time were an- 
nually making in their laws, has made the subject a 
puzzling matter to the outside world. Common, 
every-day practical minds, discover more words than 
sense, and more law than justice. Antiquated forms 
are remnants of a by-gone period in the history of 
civilization. They may be used as hand-brakes to 
check the too rapid speed of a trial; and the adroit- 
ness with which a skillful lawyer stops the wheel, 
even on a straight, level track, is one of the curiosities 
of the bar. 

If black is not perceived to be white in every in- 
stance, truth may be so ingeniously presented to tbe 
optics of some juries as apparently to convince them 
that right may be wrong, and, therefore, wrong may 
be right, through the powerful forensic skill of one 
who is master of his profession. 

Moral insanity, a discovery of modern date, together 
with somnambulism, and some other imaginary con- 
ditions of the brain, which physiologists hardly refer 
toin their works as worthy of consideration, have been 
prominently held up for contemplation in some im- 
portant judicial proceedings, for the benefit of culprits, 
and narrow escapes from the halter have been made, 
on the plea of irresponsibility, by reason of this pecu- 
liar invasion of mental disease — an off-shoot from 
the active powers of bold, determined criminal law- 
yers, rather than a real visitation of Providence, as 
they have persistently asserted. 

Large fees, melting eloquence, a handy manage- 
ment of the sympathies of miscellaneous spectators, 
whose tears have a reflex influence over an honest 
jury, conscientiously desirous of rendering a righteous 
verdict, properly intermixed and compounded with 
technical expressions which scarcely one in a hun- 
dred comprehend, together with copious extracts 
from the statutes and law reports, according to the 
opinion of plain-thinking yeomen, will carry almost 
any case high and dry over a gallows, 

Again, the delays of the courts, keeping important 
matters dragging along from term to term, through 
months and even years, till the public has forgotten 
essential points in the affair, and witnesses have died 
without having been called upon to make a state- 
ment, are quite as poorly understood by the masses 
as by the inhabitants of a distant planet. 

It is by the complicated and unnecessary machinery 
of the law that these universally known delays occur. 
And it is with equal certainty admitted that it is by 
the ingenuity of legal counsel, very great rascals have 
their trials deferred from time to time, as in the wis- 
dom of those professional gentlemen it may be con- 
sidered best for the advantage of the client. 

Nothing in Oriental countries bears the least resem- 
blance to this kind of management. There the law 
has no delays. A villain’s chances for an escape from 
the penalty of his crimes are only to be found in 
eminently civilized society. 

An abandonment of the rubbish that clings to the 
common law processes in the United States could not be 
hastily accomplished, it is suggested, without throw- 
ing thousands out of employment. There are enough 
to constitute an army of resistance, standing well at 
the bar, who have a deep interest in keeping the old 





class on the heels of the judges — by perplexing them 
with hard questions, harder suggestions, and citations 
without number from the books, that twelve honest 
men, sitting in a row, may see through a glass 
darkly. 

Yet, with all these extra burdens of useless material, 
both the civil and criminal law are considered to be 
advancing. Righteousness is the foundation on which 
our tribunals rest. And although 


“ Justice hath short legs, and is no racer, 
She doth sometimes win the race.”’ 


True it is that convictions actually occur in spite of 
the law’s delay and the prodigious efforts of men 
trained to its winding ways. But the number of 
guilty wretches who have escaped to prey again upon 
the unsuspecting, and re-outrage humanity by the 
perpetration of crimes of an atrocious character, is 
already recorded as a marvel and a phenomenon in a 
land of Christian civilization. 

Throughout those Oriental countries, where the 
Koran is the accredited fountain of religious and legal 
wisdom, the administration of the laws is reduced to 
peculiar simplicity. 

In the first place, the general laws are few — chiefly 
traditional. All others are direct emanations from the 
ruler of the region, no way difficult to comprehend; 
and when violated, a punishment is sure to follow, 
unless the offender is strong enough to resist success- 
fully by arms, or in humbler life can raise money 
sufficient to satisfy offended justice. 

The inducements for violating the regulations of the 
empire, the pashalic or the sacred book, are not 
numerous. An abiding confidence of the faithful fol- 
lowers of the Prophet in Koran, the focus of all wis- 
dom in their estimation, forbids intemperance —a 
prolific source of vice in nominal Christian com- 
munities, saves them from a variety of temptations 
and miseries which accompany the vice of drunken- 
ness, where that vice is considered rather in the light 
of a weakness than a gross offense. 

Intoxication, however, is not entirely unknown to 
the true believers, as they designate themselves, since 
great pashas with three tails have been exceedingly 
fond of champagne ; and the late Sultan Marmoud II, 
of glorious memory among the progressive Turks, 
died of delirium tremens, brought on by imitating 
the social civilization of distinguished foreigners who 
were accredited at the Gate of Felicity, in a minis- 
terial capacity. Report says that after the monarch’s 
death, the royal cellar was found bountifully stored 
with strong liquors and wine of an approved quality. 

If Mahommedans are habitually sober, as a matter 
of religious principle, they are addicted to practices 
esteemed so gross by Christians as to demand the 
severest punishment, when detected, but which, with 
them, are in no manner of form criminal; nor does a 
commission of them even tarnish the reputation. 

Polygamy, everywhere else condemned, except 
among the Mormons, as a highly criminal immor- 
ality, revolting to the public sentiment, is a domestic 
institution carefully regulated by magistrates and 
priesthood, so that no man shall abuse his privilege 
by having more than four lawful wives at once. Yet, 
with paternal solicitude for the earthly happiness of 
all good and sound men in the faith, a man may have 





6 THE ALBANY LAW JOURNAL. 


as many concubines as Solomon, without either trans- 
gressing the law or scandalizing his character. But 
should he dare take to his disconsolate bosom a fifth 
married help-mate, he would subject himself to the 
vengeance of an insulted community. 

In the Turkish dominions he is a poor fellow, in- 
deed, who has not a full complement of wives, Occa- 
sionally a miserly wretch is found so lost to all sense 
of what belongs to the position of a gentleman as to 
content himself with only one. A disposition to 
hoard up his piasters, instead of conforming to the 
usages of his race, subjects him to the scorn of those 
who, in an exemplary manner, live fully up to the 
standard of orthodox worshipers at the shrine of 
Mecca, 

Nothing, in ordinary judicial proceedings, exceeds 
the promptness with which the penalties of a violated. 
law are enforced among the Turks, the Arabs, and 
throughout Persia. 

A child would have no difficulty in understanding 
the subject. The first and highest official in Turkey, 
who expounds whatever may be considered as intri- 
cate or perplexing in the code of the Koran, requires 
no preparation for his eminent position beyond an 
amount of ready cash for purchasing the place. 

An election of judges in some sections of this coun- 
try, solely on account of their political relations to a 
party, examined critically, is quite as much of an 
anomaly, and might even sound worse at Constanti- 
nople than their system does to us. 

A few illustrations of the practical working of the 
law where Islamism is in full force, may be very 
properly introduced at this point. 

Egypt re-echoes the institutions of Turkey, with 
scarcely any deviations. Whatever is common in 
Stamboul is imitated in the valley of the Nile. 
Persia practices substantially the same round of cus- 
toms, notwithstanding the intense hatred of the shah's 
subjects of their heterodox neighbors. 

Whatever transpires in the cities, in the ordinary 
routine of public business, is humbly imitated in a 
small way in provincial towns and villages, At re- 
mote points, however, where the local magistrate is 
too far from the central power to have his acts called 
in question, private ends are gratified, regardless of 
consequences, Hatred, ambition at the expense of 
justice, aud the gratification of private vengeance, 
without an apology for atrocious deeds of extortion 
and cruelty, are very common with those in author- 
ity. In very distant pashalics, tyranny riots at times 
without restraint, either by the compunctions of con- 
science, or a dread of subsequent investigation. 

Governors of provinces, when it suits their con- 
venience, hold very summary courts, They are, in 
some respects, public, yet the public voice or the pub- 
lic opinion has not the slightest influence on the mind 
of his highness. He hears and decides quickly, and 
ot unfrequently the decision is made before the wit- 
nesses have been circumstantially heard. 

On the way down the Nile, with a crew of ten stal- 
wart Arabs, whose wages were only ten cents a day, 
each finding his own provisions, a laxity of disci- 
pline on the part of the rais, or captain of the boat, 
led to frequent remonstrances on our part. Having 
been considerably alarmed on one occasion in the 





middle of the night, from the neglect of the managers 
of the cangia, which came near being capsized, we 
found there was no method left to secure ourselves 
from a fearful disaster, but to threaten the whole of 
them with a complaint before the next pasha, whose 
jurisdiction we should reach. 

They listened with unconcern to all that was said, 
and were as indolent and negligent as before. Thus 
the boat, something between a mud-scow and a ship’s 
long boat, floated along by magnificent ruins of colos- 
sal structures, sometimes head first and then broad- 
side in the chop of the swiftly running waters, with- 
out even an effort being made by the eommander-in- 
chief to have the vessel kept steady in the current. 

Such perfect indifference and neglect of the prop- 
erty, which was owned by the father of the rais, who 
resided at Cairo, was quite incomprehensible to us. 
But it appertains to the Arabic character to conduct 
in that manner, and that is all we know about it. 

Quite opportunely we discovered that the captain 
found a justification for his strange conduct, in the 
contract for the voyage. He was then reminded of 
the peculiar stipulations of the instrument, a copy of 
which each party had at hand for examination, in 
which it was clearly expressed that whenever the 
wind failed, the men were to row or drag the boat by 
a line, walking on shore, 

If an oar or two had been in the row-locks, they 
could have always kept the boat on the direct course, 
and perfectly steady also. No attempt was made to 
do so, and time and again we were in great peril, and 
might have been suddenly swallowed up, as many a 
loaded cangia has been on that mysterious river, 
through the unaccountable carlessness and stupidity 
of these fresh-water sailors. 

One of the ten who could read had assured the puis- 
sant rais that no such clause as we referred to had 
been inserted in the written agreement. When that 
supposed fact was made known to Captain Mohammed 
el Stelphazer, he instantly spread a mat, faced Mecca, 
made a prayer, as did all under his command, and 
resigned themselves forthwith to profound sleep. 

Abdallah, the scholar, whose importance was instan- 
taneously developed by being able to declare what the 
writing said, looked with sovereign contempt upon 
us poor, dependent frangees, nor could remonstrances, 
a promise of extra backsheish, or threatened punish- 
ment, move any of them to conduct differently. Row 
they would not, and they were determined neither to 
lift u finger to save themselves or their employers, if 
we all sunk to the palace of the king and the croco- 
diles together. 

After a somewhat tempestuous night, fraught, per- 
haps, with rather more anxiety than danger, the sun 
came out clearly and brightly in the morning. The 
wind subsided, and the river becoming calmer, we 
buoyantly floated near the residence of one of the 
pashas of Upper Egypt. It was a glorious, sunny 
Sabbath in December. 

Putting ourselves in apple-pie order to appear in 
the presence of one of the twenty-four great function- 
aries of the land of the Pharaohs, the minarets of the 
mosques then coming into view in the ancient The- 
biad — the rais was directed to steer for the landing. 

This mandate evidently produced considerable 
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anxiety in the minds of the self-reliant navigators, 
who chattered among themselves with the volubility 
of magpies. 

During the passage to the splendid architectural 
remains at Phils, we had been so indulgent as to put 
up with many negligences and absolute faults that 
should not have been overlooked, on the charitable 
presumption they did not understand our wishes, 
The Arabs took advantage of it, and consequently 
went on from bad to worse till the behests of their 
employers were totally and absolutely disregarded. 
They probably supposed we should be equally easy 
with them to the end of the trip, and those exhibi- 
tions of pent-up displeasure which broke forth when 
the boat was without control, would pass away, as on 
former occasions, without resentment. 

On hauling alongside the river bank, one of them 
sprang on shore with the end of a rope. A huge 
wooden pin being driven into the soft ground, the 
boat was made fast, and all hands dropped upon the 
calves of their legs to begin a social smoke. 

Accompanied by Hassan, the dragoman, an uncom- 
monly intelligent Arab, of traveled experience, the 
writer of this narrative proceeded in search of the 
pasha, 

Hassan was a brave, bold fellow when there was 
nothing to apprehend, As the true character of indi- 
viduals is pretty clearly expressed in the face, it was 
plainly registered in the countenance of the resolute 
Hassan, that he was a coward. Nor would he hesi- 
tate to tell a lie, if there was a probability of not hav- 
ing it discovered. 

Knowing his weakness in an emergency, it was em- 
phatically and distinctly enjoined upon him to trans- 
late into the vernacular of his highness, before whom 
we expected to appear, every word and sentence, just 
as they came from us, literally and truly, if he desired 
to keep a head on his shoulders. 

Beginning seasonably and resolutely too, there can 
be no doubt of the faithfulness of Hassan, since he 
promised by all the hairs in a santon’s beard, not to 
vary in any respect from our dictation. He reddened 
as much as a brick colored skin would allow, which 
was an indication of foreboding trouble to him or his 
associates. 

On turning from the path followed up the bank, 
long and tortuous, we came into a wide kind of 
street. Under the shade of a wide-spreading tree, sat 
the representative of the viceroy of Egypt. He was 
making a cushion of the calves of his own legs, as 
every one does who has been reared in that country, 
smoking like the summit of Stromboli before an 
eruption. 

Mustapha Pasha was an official monster in size. 
His abdominal development was equal to the 
dimensions of an alderman who had dined several 
years at the expense of tax payers. He wore im- 
mensely large bag breeches, white stockings held up 
by blood red garters, and red morocco slippers. Ona 
small head, shorn as smoothly as an ivory ball, was 
a crimson tarbough, without a visor, jauntily swayed 
to one side by the weight of a heavy blue-silk tassel. 
Lastly, his fat highness wore a tight fitting blue broad- 
cloth spencer, so short behind as to expose a wide 
strip of his precious person to the weather. He was 





dignified, good natured, and seemed to be held in 
awful reverence by a crowd of fierce, excitable look- 
ing imps by whom he was partially surrounded. 
They were singularly costumed. Some had on Greek 
petticoat breeches; some had purposely left them off 
on account of the heat of the morning, or they had 
none to put on. Each and all of them had a row of 
pistols and daggers in a belt. Others were armed 
with wickedly devised whips, cut from the raw hide 
of a rhinoceros, technically known as the courbash. 
Soon after we had finished a ceremonious number of 
salams, the whip bearers seemed to be on the increase, 
as though in search of a job. 

My lord, the Pasha, salamed in return. Watching 
till his excellency came toa stand-still, we quietly said 
to Hassan, gently pulling him by the sleeve of a 
cloudy Syrian roundabout, ‘‘ Now is your time.” 

Stepping a trifle nearer, under evident trepidation 
from being in such proximity to a pasha, Hassan 
salamed once or twice, by way of screwing up his 
courage, and then commenced, as directed, to make 
a formal complaint, in our behalf, against Abdallah, 
for conspiracy. He also stated, that, being able to 
read, which no other one of the crew could do, he 
had explained the contract falsely, and thereby had 
jeopardized the precious foreign howagers, the friends 
of the viceroy, whom he had the honor to serve. And 
in addition to this grave offense, there had been an 
unnecessarily vexatious loss of time, since the pro- 
gress made towards Cairo for several days past was 
exclusively due to the strength of the current, and 
not to the oars, tow-line, or assistance of thase who 
should have expedited the voyage. 

Taking breath, Hassan resumed— but before he 
could get off a sentence in polished Arabic, suitable 
for the ears of a pasha, his highness made some kind 
of a motion which sent a posse of those ugly looking 
attendant myrmidons upon the run toward the boat. 

Here ‘was end to the story, not half told. Sooner 
than we expected, back they came, making the dust 
fly with their shoeless feet, with the accused in charge. 
Another attempt was then made to resume the nara- 
tive, but ineffectually, as the pasha at the same mo- 
ment gave an imperative order, In a twinkling, the 
prisoner was thrown upon his face and both ankles 
secured in a rude contrivance which held them with 
the grip ofa vice. Two assistants lifted up the feet 
so that the soles were upward. Two others then 
struck alternately with their horrible whips, and 
with a rapidity, too, which indicated a love for human 
torture. 

Such terriffic blows on the bare feet were dreadful 
beyond description. Never in the experience of a 
varied life of travel in many a far-off land, have we 
witnessed a greater cruelty than the infliction of 
the bastinado. The poor wretch’s screams rent the 
air on that long to be remembered day so painfully 
that our sufferings were even intolerable beyond 
endurance. It looked as though the pedal extremi- 
ties of Abdallah would be pounded into jelly. 

Nothing like this severity had been contemplated by 
us; and having him threatened with punishment in 
case he persisted in wrong-doing, was the extent of 
our expectations. His cries bewildered us, and the 
extraordinary turn which the affair had taken, was 
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a hundred-fold worse for us to bear, than all the im- 
pending dangers incident to a random floating boat. 

Only one incident is recollected to have occurred in 
the midst of this hellish operation, illustrative of the 
state of civilization in the pashalic of Mustapha 
Pasha. 

Instinctively, and certainly unconsciously, we at- 
tempted to withdraw from the scene of torture. His 
highness, perceiving it, deliberately took the pipe- 
stem from his mouth, spun a fine corkscrew thread 
of smoke toward the zenith, and placidly remarked, 
turning toward us, “ This is the way justice is admin- 
istered in Egypt.” 

Evidently proud of his ability to compel evil-doers 
to mind their manners, and keep to the letter of their 
obligations, he then prepared to bastinado the rais. 
But we firmly declined to have any further demon- 
strations of his highness’s administration of the penal 
code. 7 

The rais was an uncommonly sedate, stupid dolt, 
who had occasionally inquired the true direction of 
Mecca, by the compass, before going to prayer. Hav- 
ing thanked his excellency for his willingness to pro- 
tect us in our rights, he was asked simply to admon- 
ish the commander, without reverting to the courbash. 
This ended the session of the court. A noisy, impor- 
tunate demand was then set up by a group of attend- 
dants, especially by the professional courbashers, for 
backsheish, in payment for their valuable services. 
A few piasters settled their claims, it being explained 
to us through Hassan, that their income solely de- 
pended upon the exercise of their diabolical vocation. 

To our amusement, as well as extreme gratification, 
on taking the boat again, Abdallah gave no sort of 
indication of having suffered at all. He walked as 
briskly as before; nor at any subsequent period could 
we detect even an uncomfortable soreness by his 
movements. So it is possible the skill of a profes- 
sianal bastinador consists in apparently inflicting 
cruel blows, made light in proportion to the ability of 
the culprit to pay him for being merciful. 

After being discharged at the termination of our 
Nilotic researches, some weeks after, Abdallah was 
met in Alexandria, in fine spirits, and quite delighted 
to see us again. It is presumed, from that circum- 
stance, Arab watermen entertain no revengeful recol- 
lections, even when punished for their short-comings. 


_—-- —— 


AN AMERICAN COUNCIL OF REPORTERS, 


There are over fifty reporters in the United States, 
indefatigably making law books, all of which the 
most indefatigable lawyer cannot read, and buta very 
few of which the great body of the profession are able 
to purchase. Judge Story, in noticing the fact that, 
between the Revolution and the year 1821, more than 
one hundred and fifty volumes of reports had been 
published, said: ‘“‘ The danger indeed seems to be, not 
that we shall want able reports, but that we shall be 
overwhelmed by their number and variety.”’ Since 
that time over two thousand volumes have been pub- 
lished, and the number is increasing in a sort of 
“arithmetical proportion.’’ Under the present state 
of affairs, the lawyers of one state would, of necessity, 
be as isolated and separated from the laws or juris- 





prudence of the other states of the Union as they are 
from those of France and Germany, were it not for a 
journal like this, which condenses all of value in all 
the reports. But this is not all thatisrequired. Some 
system of reporting must, and ultimately will, be 
devised, which will preserve that which is of general 
value, and omit that which is local. This will so re- 
duce the reports in size and numberas to enable every 
lawyer in every city, town and hamlet in the country 
to possess a full set of the “‘ American Reports.’”’ The 
most feasible and satisfactory plan that we have yet 
seen suggested, is that proposed by Thos. F, Withrow, 
Esq., late state reporter of Iowa. He proposes as fol- 
lows: 

1. The organization in each state of a legal associa- 
tion, to which any member of the bar in good stand- 
ing, and who will subscribe and pay for the reports 
to be published as hereafter indicated, may be admit- 
ted. * * # 

2, The organization of a council of reporters, con- 
sisting of one representative from each of the state 
associations. To this council should be intrusted the 
preparation and publication of the reports, 

It occurs to us that its first duty would be the adop- 
tion of a system of reporting which would provide a 


| series for each prominent legal topic. For example, 


one series would be devoted to Criminal Cases, one to 
Municipal Corporation Cases, one to Aggregate Cor- 
poration Cases (excluding Railroad Cases and Insur- 
ance Cases, each of which would be the subject of a 
series), Real Estate Cases, Commercial Cases, Admi- 
ralty Cases, etc. The series of Miscellaneous Cases 
would embrace the decisions relating to less import- 
ant topics. Mach series should be placed under the 
control of an editor selected by the council. The 
members of the council should be charged with col- 
lecting, each in his own state, the cases, and assorting 
them and sending them to the editors iu charge of the 
different series. For example, the member from 
Iowa would select the cases decided by the supreme 
court of that state, which should have a place in the 
council reports, cause the opinions to be copied imme- 
diately after they are announced, prepare the state- 
ments of fact necessary to an understanding of the 
ruling of the court, and send them to the several edit- 
ors having charge of the series to which they belong. 
No opinion should be abridged by the omission of 
any thing relating to the topic which furnishes the 
subject of the series; but in many cases portions of 
opinions relating solely to practice, or other questions 
of local importance merely, should be omitted. In 
some instances, one portion of an opinion would ap- 
pear in one series, while another portion, relating to a 
different topic, would appear in another. 

An important duty of the council would be to ar- 
range for the publication of its reports in a neat and a 
substantial manner, and to secure the sale of the same 
to the members of the several state associations, at 
prices sufficient only to cover the expense of prepar- 
ing and publishing the volumes. Contracts could be 
made for printing and binding for the council; o1 the 
publication could be given to the publishing house. 
which would furnish the books to the members of the 
several associations at the lowest price. The copy- 
rights and stereotypes could either be solid or retained 
by the council, as should be deemed best. Many 
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other suggestions will occur to the practical lawyer 
and business man. 

These propositions will suggest many questions; 
the following occur to us now. Will the publication 
of the state reports be continued; and if continued, 
will the additional reports of the council diminish the 
volume of this class of books? And can the profession 
dispense with their publication ? 

We answer: each state should continue a series of 
state reports, which should contain all cases decided 
in the court of last resort in the state, not appearing 
in the council reports. The council reports and the 
state reports would then furnish the lawyer all the 
decisions of his own state courts, with the decisions 
of all other courts of last resort in the United States 
having a general value. The Iowa lawyer would have 
as complete a collection of American cases as he would 
need in the council reports and the Iowa reports; the 
New York lawyer would be supplied with the coun- 
cil reports and the New York reports; the Ohio law- 
yer with the council reports and the Ohio reports; 
the California lawyer with the council reports and the 
California reports. It would be folly to expect this 
result in a day. Reporters and publishers would 
continue the present series for awhile, but the judg- 
ment and the experience of the profession would reg- 
ulate the matter eventually. When book buyers be- 
came fully satisfied that all cases of general value 
could be found in the council reports, they would 
protest against their duplication in the state reports. 

Will it not be difficult to inaugurate the system? 
That a thorough revolution in the entire system of 
reporting can be accomplished without difficulty, and 
much patience and painstaking, cannot be expected. 
That some reform will be inaugurated, sooner or 
later, must be evident to every thoughtful lawyer. 
No injury can result from the consideration of sug- 
gestions and an effort to organize the bar of the coun- 
try in favor of some movement. It may not be 
practicable to secure the co-operation of the bar of 
every state at the beginning. The concurrence of the 
bar of a few states would warrant an attempt to exe- 
cute the plan. Arrangements for securing cases de- 
cided in states in which associations are not organized 
could be easily made. 

Some of the advantages which may be reasonably 
expected to result from such a system may be stated: 

1. It would enable the profession to secure all cases 
adjudicated in the courts of last resort in the United 
States having a general value; unincumbered by 
practice cases and those of local importance only. 

2. It would secure a uniform system of reporting, 
executed by reporters and editors chosen by the bar. 

8. It would reduce the expense of securing complete 
sets of the reports. 

4. It would secure greater uniformity of decision 
and consolidate the law. 

5. The classification of the reports by topics would 
save much labor in the investigation of legal questions. 





While a barber is arrested in Maine for keeping 
open shop on Sunday, a Massachusetts judge decides 
that shaving is a work of necessity, and that barbers 
cannot be punished for professional labor at any time. 





CURRENT TOPICS. 

The bill pending in congress to regulate patents and 
copyrights has one feature new to the legislation of 
this country — the protection of trade-marks. By it 
any person residing in this country, or in any other 
country reciprocating the privilege, may render a 
trade-mark inviolable for thirty years by recording in 
the patent office a full description of the mark, and of 
the manner of its use, and paying a fee of $25. 


The code of procedure is not considered much of a 
production by many lawyers, both in and out of New 
York state, who prefer the more careful and concise 
style of the English enactments. It seems, however, 
that the English themselves have a higher opinion of 
the work, for we find in ‘‘Thring’s Instructions for 
Draftsmen,’’ printed under the direction of the pres- 
ent parliament for the private use of its members, 
and issued from the office of the parliamentary coun- 
sel, at page 37, the following recommendation : 

“The draftsman should read carefully Mr. Coode’s 
book on legislation above referred -to, and should 
study for forms of expression the code of criminal 
procedure and civil procedure of the state of New 
York.”’ 

We doubt if a similar compliment has ever been 
paid to any legislative enactment, state or national, 
emanating from this country. We know that the 
codes, viewed by the light of antiquity, are not good 
law, but inasmuch as they have been accepted as 
models of style by men trained from youth to the 
business of law-making, we suppose every body will 
admit that the work of the codifiers has not been 
wholly useless. 


The contrast between the policy of England and of 
the United States, so far as relates to the salary of her 
judicial offices, is rendered most striking by the 
recent action of the two governments. Congress de- 
clined to increase the pay of the judges of the supreme 
court from $6,000 to $10,000 a year. While parliament 
proposes to increase the compensation of the chiefs 
and puisne judges of the common-law courts from 
5,0002. (about $25,000) to 6,000/. to compensate them for 
the extra expense attending thecircuit. Lord Romilly, 
in speaking to the question, said : 

“That when the vice-chancellors were appointed, and 
the office was offered to one who was eminently fitted to 
fill it — he meant the late Lord Kingsdown — he declined 
it because the salary was only 5,000l. a year, and the re- 
sult was that the services of one of our most eminent 
judicial men were, in a great measure, lost to the coun- 
try. There were undoubtedly a great number of good 
lawyers who would perform the service for 1,000/. a year, 
and if put up to auction it might be done for less; but 
the great object was to secure the confidence of the pub- 
lic, and that could not be obtained unless they employed 
one as judge who had had long experience as counsel, 
and who had shown what he could do. He ventured to 
say, that if they diminished the salaries of the judges, 
already reduced as they were by the great increase of 
prices, and likely to be still more reduced by the rapid 
influx of gold from foreign countries, they would never 
get leaders of the profession to fill the office; they would 
only get subordinate persons, who would not possess that 
public confidence which judges ought to have.” 
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Although remaining with us three years longer in the 
form of a commission to close up pending business, 
the old court of appeals has terminated its existence 
as a tribunal of last resort. In the twenty-three years 
that have elapsed since it began its labors, it has enter- 
tained and decided a larger number of important 
questions of law than have ever come during an 
equal time before any tribunal of like character upon 
this continent, if not in any part of the world where 
the common law prevails. It has met and decided a 
vast number of those novel legal disputes that have 
resulted from the changes of business and habits 
which invention and enterprise have, during this 
generation, so marvelously wrought. It has passed 
upon the still greater multitude of matters that 
have arisen in the daily traffic of a great and pros- 
perous commonwealth. Through the years of peace 
and the years of war it has remained the final 
arbiter upon all those questions which most affect the 
private life of the citizen. But more than this, it has 
explained and given effect to a system of legal pro- 
cedure which was, like itself, an experiment, dis- 
trusted in the beginning by the profession in our own 
state, and regarded by the wise men of other states as 
a foolish and dangerous innovation. Of course the 
decisions of the departing tribunal have in many in- 
stances been criticised and condemned. Doubtless in 
a few cases opinions were given that were erroneous 
and did no honor to the court. But take the results 
of its labors as a whole, when we consider the circum- 
stances under which many of the decisions were made, 
the novelty of the questions presented, and the vast 
amount of business constantly before the court, accu- 
mulating more rapidly than it could be disposed of, 
we can only wonder that so little of error should have 
crept into its conclusions. We are confident that the 
published decisions of the New York court of appeals 
will not suffer by comparison with those of the court 
of last resort in any state of our Union. 


The court of appeals, organized the present week, 
begins its labors under vastly more favorable circum- 


stances than did its predecessor. The old court was, 
in the beginning, considered by very many of the bar 
as a trespasser upon vested rights, as the chief coun- 
cil of a conspiracy against the ancient customs of the 
profession. It was to be tolerated but a little while 
until it should show its weakness and incompetency, 
and by an indignant people be swept away, together 
with the constitution of 1846, and that instrument of 
Satan, the code of procedure. But the people did not 
lust after the certainties of special pleading, or the 
brief and concise proceedings in equity tribunals; so 
the court of chancery never came again, and dust 
gathered upon the volumes of Tidd and Chitty. The 
questions which have agitated the courts of the state 
and nation during the existence of the old court are 
now settled, and the new tribunal enters upon its 
career with a fair and prosperous outlook. But its 
labors will not be light. Causes will come before it 
involving interests vaster and more far-reaching 
than the men of thirty years ago even dreamed of. 
The contests it must decide will not be limited to 
matters of a few hundred or thousand dollars, but 
will be concerning vast amounts of property ; lines of 





traffic whose extent is measured only by the limits of 
human intercourse, franchises more productive than 
the revenues of princes, and corporations whose gigan- 
tic operations cover every ocean and penetrate every 
continent. Whether it will be able to transact the 
business that will come before it more speedily than 
has been heretofore done, is yet to be tried. If it 
can keep its calendar clear it will be an improvement 
upon the old organization, while from its constitution 
it will certainly have greater unity and stability. 


As was noticed by us recently, the full court of 
divorce and matrimonial causes, in England, have de- 
cided, in the case of Mordaunt v. Mordaunt, that the 
insanity of the respondent isa bar to a suit for dis- 
solution of marriage, resting their opinion mainly 
on the analogy between an action for divorce and a 
criminal proceeding. Ifthe arguments and decision 
of the court be correct, not only would there appear 
to be no relief against an adulterous wife, who has be- 
come insane after her offense, but a fortiori, there can 
be no remedy at all against a wife who was insane at 
the time when the offense was committed. On this 
hypothesis what a wide and brilliant field will be 
opened for the insane doctors. “Insanity’”’ will become 
as popular and efficacious a defense to adultery as it now 
isto murder. All that adulterous wives even “ taken 
in the act’’ will have todo to establish their insan- 
ity and their consequent immunity, will be to appear 
before their servants or others in the very cool and 
simple attire of ‘an opera cloak anda pair of stockings,”’ 
ala Lady Mordaunt—a process not nearly so diffi- 
cult to successfully accomplish, we should say, as the 
role performed by the homicide McFarland. Counsel 
having divorce suits to defend would do well tostudy 
the case of Mordaunt, for therein may perchance be 
found aid and comfort both for them and their clients. 





A resident of Georgia writes as follows to the New 
York World, concerning the new attorney-general : 
“Mr. Akerman is a native of New Hampshire, 
but a resident of nearly thirty years in the South 
redeems him from all suspicion of being a carpet- 
bagger. He was originally brought out by Judge 
James McPherson Berrien as a teacher for his 
children, and always stood in high favor with that 
eminent gentleman. He studied law under Judge 
Berrien, supporting himself meanwhile by teaching. 
About fifteen years ago he settled in Elberton, Ga., 
and notwithstanding the prejudices against his north- 
ern birth, and the strong professional competition 
against which he had to contend (Toombs, Stephens, 
T. W. Thomas, and others of equal note being then 
leading lawyers in the northern circuit), he soon won 
the respect of bench and bar, and took a high position 
in his profession. He is not a man of showy talents, 
but is one of the most clear-headed, methodical, and 
thoroughly informed lawyers I have ever known. 
His language is remarkably terse and perspicuous ; he 
speaks the purest English I have ever heard from an 
American, and his words are so well chosen, so ex- 
pressive, that, if they were taken down as they fall 
from his lips, they would have the effect on paper of 
a well-considered, carefully corrected manuscript. 
His character and talents have always been held in 
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high esteem among the leading lawyers in Georgia, 
but his northern birth, and the unpopular political 
principles he has always advocated, prevented his at- 
taining any distinction outside of his profession ; and 
this accounts for the obscurity in which he has lived 
up to the present time.” 





The passage of “‘ The Naturalization Act, 1870”’ (33 
Vict. c. 14), by parliament, assimilates the English 
law to our own upon the subject of naturalization. 
By this act an alien who has resided in the united 
kingdom for not less than five years, or who has been 
in the service of the crown for a like period, and who 
intends to reside in Great Britain, may obtain a cer- 
tificate from a secretary of state, which shall entitle 
him to all political and other rights, powers and 
privileges of a natural-born subject, except within 
the limits of the state of which he was previously a 
subject. The sixth section of the same act empowers 
a British subject, who has become naturalized in a 
foreign state, to renounce allegiance to her majesty, 
and, also, upon certain conditions, allows him, if he 
desires to do so, to remain a subject of her majesty, 
although naturalized abroad, except within the limits 
of the state where he is naturalized. The first section 
declares that an alien may purchase, hold and dis- 
pose of real and personal property in the united 
kingdom in the same manner as a natural-born sub- 
ject. It will be seen that this law sweeps away, by 
the three provisions referred to, almost all the provi- 
sions of the common law upon the subject of alienage 
and naturalization, and that, with regard to the status 
of aliens, it is far more liberal than are the statutes of 
our own state. The British parliament is usually con- 
sidered among Americans as an ultra conservative 
bedy, but any one who will carefully watch the 
legislation of the present session will find developed 
therein a progressive spirit not equaled by the law- 
making bodies of many of our ownstates. The English 
do not hastily make experiments in legislation, but 
when, after careful and thorough investigation, they 
are satisfied of the wisdom and expediency of change, 
they do not allow ancient prejudices to stand in the 
way ofreform. It is no easy matter to go back upon 
the traditions of centuries, and throw open to the 
whole human race privileges which for time im- 
memorial have been regarded as the peculiar birth- 
right of their possessors. Yet the British legislature 
has done this, and now every son. of Adam, be he 
white, black or brown, may become eligible to the 
highest honors in the British empire, and the British 
subject may, without yielding any of the rights he now 
possesses, except such as are inconsistent with his new 
relations, enroll himself as a citizen of any other 
nation. 


The London Solicitors’ Journal and Reporter in- 
forms us, that at the recent opening of the new hall 
of the Inner Temple, at which were present, ‘‘ besides 
many other greater and lesser celebrities,” the Prince 
of Wales, the lord chancellor, the speaker of the house 
of commons, the lord chief justice of England, and 
many of the equity and common-law judges and 
queen’s counsel, and other awful dignitaries, the bare 
mention of whose names and titles takes away our 





breath, “the whole company after dinner smoked 
with great solemnity in the with-drawing room, in 
compliment, probably, to the Prince of Wales, as in- 
heriting the harmless penchant of his relative, the late 
Duke of Sussex.”” This is highly important, if true. 
We should have liked to witness that spectacle— an 
occurrence that ‘‘ kings and prophets waited for, and 
died without the sight.” Think of it, base-born repub- 
licans! The judges of England converting themselves 
into common-law chimneys and equitable flues, out of 
compliment to the Prince of Wales! We hope they 
drew well, and that the occupation sooted them. We 
are not informed whetber any of their lordships and 
honors were made sick, or whether they were all old 
smokers, and accustomed to giving color to meer- 
schaums, as well as to legal statements. If they were 
not, the “solemnity’’ would probably have been 
much greater. Nor are we informed whether they 
wore their wigs. It is our opinion that, if they did 
not, the act cannot be construed as a precedent, being 
unattended by the requisite formalities. We shall 
await later advices on this point, with great anxiety. 
Also, we are curious to know, whether, if they wore 
their regalia, the wigs had to be aired afterward. 
There are two other points connected with this matter, 
in regard to which we desire information. One is 
whether their lordships and honors would consider it 
incumbent on themselves, being full of wine and good 
victual, to imitate or participate in, if thereunto sum- 
moned, any of the other follies of the heir-apparent ; 
if yea, which, and to what extent, and especially 
would they include profane swearing, wrenching off 
knockers, knocking down watchmen, and carrying 
on intimate (but innocent) correspondence with sub- 
jects’ insane wives; state fully, and at large, as if 
thereunto particularly interrogated. And again: if 
their lordships and honors should restrict the obliga- 
tion to imitate and participate, to such qualities, pro- 
clivities, and habits as are inheritable, whether they 
would include the singular behavior growing out of 
the malady which affected some of the earlier British 
kings of German birth; because, in that case, they 
might find their wigs useful to conceal the traces of 
medical treatment. Meantime, while we are await- 
ing this information, we would suggest to Chief Jus- 
tice Chase, that it would be well for him to invite the 
supreme court of the United States over to the white 
house to “‘ take a weed”’ with the president, who it is 
understood occasionally smokes. 
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Associate-Justice Bradley has recently given a de- 
cision in the case of The Stock Dealers and Butchers’ 
Association of New Orleans et al. v. The Crescent 
City Live Stock Landing and Slaughter-house Com- 
pany, and the Board of Metropolitan Police for the 
Metropolitan District of New Orleans; and the Bee 
is so much pleased thereat that it says: “‘Ourspace is 
worthily occupied to-day by one of the most luminous 
expositions of American constitutional law which 
have ever emanated from any court, state or federal. 
Not Chief Justice Marshall, nor the illustrious Story, 
ever uttered grander principles than did Mr. Justice 
Bradley yesterday, from the bench of the United 
States circuit court. We commend this splendid pro- 
duction to our readers, and are sure they will be 
richly repaid by giving it an attentive perusal.” 
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OBITER DICTA. 
Subterranean diversion — boys playing in a cellar. 


The leading principle of lynch law—a cord and satis- 
faction. 


Jeffreys was distinguished, when a boy at school, for his 
readiness in “ parstag sentences.” 


It seems that it is not possible, under the United States 
law, to renew a “‘ patent ambiguity.” 

The Pall Mall Gazette says ofa certain Irish court, that 
“it is never so sure to be wrong as when the judges are 
unanimous,” 


Hayes City, Kansas, has afemale constable. The young 
men are in constant fear that she may have “an attach- 
ment” for them, 


Some one remarked that K. kept acommon-place book. 
“Very like,” said one of his brethren, “ he is a very com- 
mon-place lawyer.” 


Itis estimated that there are over a hundred young 
ladies in this country studying law. What a number of 
sisters-in-law we shall have, to be sure. 

A German in New Orleans left a will consisting of these 
words only: “ Mrs. Roper is my heiress.” There was a 
codicil nearly as short, saying that her name was prop- 
erly spelt ‘“‘ Loper.”” The will was admitted to probate. 

A barrister entering the court with his wig very much 
awry, was obliged to endure a round of remarks on its 
appearance, At last addressing Mr. Curran, he asked: 
* Do you see any thing ridiculous in this wig?” “‘ Nothing 
but the head,” replied the wit. 


Ata Massachusetts camp meeting, last summer, an old 
man was arrested, tried and convicted for peddling pop- 
corn, without a license. As he did not have money 
enough to pay his fine he was generously allowed to 
keep on selling till he could earn sufficient for that 


purpose. 


A western jury once got excited over acase, and one of 
their number undertook to settle a dispute by means of 
his bowie knife. This was met with an ugly looking 
revolver, and it was only after a good deal of swearing on 
the part of the foreman that order was restored. The 
jury came back alive into the court room and reported 
that they were “ unable to agree.” 


The Rolla (Mo.) Zxpress having said that Judge Aaron 
Van Wormer, of that state, “is justly regarded as the 
head of the legal profession in southwest Missouri,” the 
St. Louis Republican replied: “As he is the judge who 
divorced himself from his own wife in his own court, we 
rather think he is one ahead of any member of the legal 
profession in southwest Missouri, or anywhere else.”’ 


John W—— was a huge man of the blustering order, 
whose stentorian tones and ponderous gestures were per- 
fectly marvelous to a person unaccustomed to them. A 
New York lawyer was standing on the steps of the court- 
house one day when John W—— came along more ex- 
cited than usual, It was 4 warm day, and his coat was 
hanging on his arm. To an inquiry who he was, our 
New York brother was informed that it was lawyer W—. 
“Yes,” said an attorney standing near, “he is going to 
move the court this morning in one of my cases,” “ Ah, 
I did’nt know,” said the inquirer, “ but from bis appear- 
ance I thought he was going to move,the court-house.”’ 








COURT OF APPEALS ABSTRACT. 
JUNE TERM, 1870. 
CRIMINAL EVIDENCE, 

Impeaching credit of prisoner testifying in own behalf. — 
The district attorney, upon the cross-examinatian of a 
prisoner, being tried for larceny and testifying in herown 
behalf, under the statute of 1869, asks the question ‘‘ Have 
you ever been arrested before for theft?’’ to which ques- 
tion her counsel objected, on the ground that the prison- 
er’s character could not be attacked. The question was 
a proper one, and the prisoner, having offered herself as 
a witness, had no more rights than any other witness, 
and the prosecution had the same privilege of impeach- 
ing her credit as they had to impeach the credit of any 
one else testifying on behalf of the defense. This case 
distinguished from Newcomb v. Griswold, 24 N. Y. R. 298. 
Sarah Brandon v. The People, in error. Opinion by 
Hunt, J. 

CONSTITUTIONAL LAW. 


1, Local acts: judicial notice: legislative violation of consti- 
tution. — Although the legislature must decide, in the first 
instance, whether a bill is private or local, its decision is 
not final; it cannot enlarge its powers by construction. 

2. The courts cannot take judicial notice of the exist- 
ence ofasmall stream which does not appear upon the 
general maps of the state, and is not described in any 
general history. 

8. To bring a bill within section 9 of article 1 of the 
state constitution, it must be either private or localj; it 
need not be both. 

4. An appropriation of money by the legislature must 
be regarded as for a local purpose when the money is to 
be expended in a particular locality, and the people of 
that locality are to be directly and mainly benefited, 
notwithstanding the public are incidentally and re- 
motely benefited also. 

5. No length of usage can enlarge legislative power, and 
a wise constitutional provision should not be broken 
down by frequent violations. People ex. rel. Adsit v. Allen, 
comptroller. Opinion (reversing judgment below) by 
Earl, C. J. 

EVIDENCE. 

1. Parol evidence of a contract.— Where two parties have 
made a parol agreement, one agreeing to pay the sum of 
two thousand dollars for the assignment of a certain in- 
terest, and to indemnify the other against loss or liability 
connected with the assigned interest, at the conclusion of 
the making of which agreement one party makes a writ- 
ten assignment, the consideration expressed therein 
being one dollar, and the other party executes an instru- 
ment of indemnity with a like expressed consideration, 
the written instruments do not contain the agreement, 
and parol evidence of the true terms thereof is admissi- 
ble. The execution of the mutual writings is only carry- 
ing out the terms of a contract already entered into, and 
the nominal consideration inserted in each does not shut 
out evidence of the real consideration already agreed 
upon. Opinion by Earl, C. J., Benjamin Barker, resp., v. 
Lemuel H. Bradley, appl't. 

2. Where, subsequent to the execution of the writings, 
the defendant, for a good consideration passing to him, 
promises the liable party to pay to the other party the 
$2,000, such defendant is liable upon that promise. Opin- 
ion by Ingalls, J. Ib. 


INSURANCE. 

1, Construction of terms of policy : evidence.—The defendant 
insures the plaintiffs against loss of gold, etc., shipped 
from San Francisco to H, C. & Co., plaintiffs agents in 
New York, by the terms of the policy to be “ consigned 
to H. C. & Co, by regular invoice and bill of lading.” 
The plaintiffs’ ship at San Francisco $11,000 in gold bars. 
which, acqording to the custom of shippers of specie 
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there, is united in the same consignment with other 
amounts, in order to make up an amount exceeding 
$30,000, which is shipped in two packages by L. 8. & Co., 
to be delivered to N. & Bro., or to their assigns, in New 
York. Accompanying the packages is an invoice setting 
forth that one package is shipped by plaintiff, and direct- 
ing N. & Bro. to deliver same immediately upon arrival 
to H. C. & Co. in New York. The consignment so made 
is, in substance, sufficient to meet the requirements of 
the policy. The notice in the invoice sent with the gold 
was, in effect, a consignment from the plaintiffto H. C. & 
Co., and is covered by the policy of insurance. Abram 
Black & Co. v. Columbian Ins. Co. Opinion by Smith, J. 

2. Evidence tending to show that defendants’ officers 
knew of the custom observed in San Francisco in ship- 
ping amounts of less than $30,000, properly admitted for 
the purpose of proving that the contract of insurance 
was made with reference to such custom, Opinion by 
Grover, J. Ib. 

NEGOTIABLE PAPER. 

Rights of bona fide holder of accommodation notes,— A 
party will be protected as holder of negotiable paper, al- 
though fraudulently transferred, when he has received it 
before maturity without notice of the fraud, and in good 
faith, and has parted with something of value for it at 
the time of its transfer. The Park Bank, respondent, v. 
James C. Watson, appellant, Opinion by Lott, J. 


PRACTICE 

1, Change of venue: actions concerning real property. — An 
action brought by plaintiff, who resides in one county, 
against defendant, who resides in another, to restrain 
defendant from building a bridge, which, it is claimed, 
will be apublic nuisance, and injurious to plaintiff’s 
real property, situate in the latter county, is not an ac- 
tion which must, under section 123 of the code of proced- 
ure, be tried in the latter county, and defendant has not 
aright to have the place of trial changed to his own 
county. Warren Leland, resp’t v. Henry H. Hathorn, 
appel’t. Opinion by Lott, J. 

2. To constitute an injury to real property, within the 
meaning of the statute, there must ezist an actual and 
direct injury to the real property, as such, Incidental 
injuries cannot be regarded within the meaning of the 
statute. Ingalls, J. Jb. 


MARCH TERM, 1870. 


Fraud in sale of Personal Property.— A party defrauded 
in the sale of personal property always has two reme- 
dies, He may repudiate ine contract of sale, and set up 
the fraud as a bar to any recovery for the price, or he 
may return the property and counterclaim damages 
on account of the fraud. If he elects to repudiate the 
contract, he must do it promptly on the discovery of 
the fraud, and he must restore, or offer to restore, the 
property received upon the sale. Dresser v. Barton, per 
Earl, C. J. 


Repudiating Sale.—If the vendee in such sale seek, as 
plaintiff, to sue the vendor for the purchase-money paid, 
he must repudiate the contract before the commence- 
ment of suit, and allege the fact in his complaint. If he 
has been sued for purchase price before he has had an 
opportunity to repudiate, he must do so before answer, 
or at least in his answer, alleging the fact. If he elect to 
retain the property, and counterclaim damages, his 
answer must, in some way, show that he has made 
this election, either by appropriate allegations, or, by 
his prayer for relief, he must show that his answer con- 
tains a counterclaim, and that it is not merely intended 
as a defense in bar. Jb. 

When the answer, after setting out the facts of the sale, 
the false representations, and the breach, demanded judg- 
ment in the following form: ‘*‘ Wherefore these defend- 
ants claim judgment,” etc.,—Held, not to be a counter- 
claim. 1d. 





Preference of creditors — Receiver,— As to personal prop- 
erty, which is the subject of levy and sale on execution, 
a creditor, by an equity suit, acquires no preference as 
against a judgment creditor of the debtor, until the entry 
of an order appointing a receiver in such equity suit, 
Davenport, receiver, v. Kelly, sheriff, per Ingalls, J. 

Where the receiver, appointed in a judgment creditor’s 
suit, sold the property under the order of the court up to 
the amount specified in the order, and the order provided 
that, after sale to such an amount, the residue of property 
should be exempt from the further operation of the re- 
ceivership, and gave notice of such sale to all parties, and 
thereupon the sheriff levied on the residue of such prop- 
erty under executions in actions of law against the judg- 
ment debtor,—Held, that a judgment creditor who had 
commenced a suit in the form of a judgment creditor’s 
bill to reach the same property held by the receiver prior 
to such seizure by the sheriff, but had not procured the 
appointment of a receiver until after such seizure, could 
not maintain an action against the sheriff. Held, also, 
that, until the appointment of a receiver, no such lien 
upon the personal property was acquired, as prevented 
such levy and sale by virtue of the execution, Jd. 


—_—____o—__— 


DIGEST OF RECENT AMERICAN DECISIONS, 
SUPREME COURT OF INDIANA.* 
CARRIER, 


Collections: bills of lading. — A bill of lading recited that 
the goods were “to be delivered without delay, etc., at 
the port of, etc., to, etc., or assigns, he or they paying the 
freight for said goods at the rate of, etc. ; charges payable 
when collected by boat; charges to be collected ” a cer- 
tain sum being the value of the goods. Held, that ifthe 
carrier deliver the goods without collecting such charges 
he was liable therefor to the person who so contracted 
with him and delivered the goods to him, Meyer v. 
Lemcke. 

CONSIDERATION. 


Failure of: promissory note.—Suit on note. Answer, 
that the note was given for the exclusive right within a 
certain county to a patent invention, known as, etc., 
wnder letters patent from the United States to a person 
named, which was an infringement of a patent thereto- 
fore issued by the United States to another patentee 
named, and precisely like the latter in every important 
particular; that the purchase was made and the note 
given upon the representation that said invention had 
never been used except under the first mentioned 
patent, whereas the right to use it under the other 
patent had been sold and the invention used over the 
entire county, and the sale of the right, under the first 
mentioned patent was rendered of no value. Held, that 
the answer presented a good defense. Morrow vy. Brown. 


CORPORATION, 


1. Promissory note; party plaintif.— A note made pay- 
able to the treasurer of what purports to bea corporation, 
without giving the name to the treasurer, is, in effect, 
payable to the corporation, and shows that the corpora- 
tion is the party in interest; and asuit on the note is 
properly brought in the name of thecorporation. Me- 
Broom v. The Corporation of Lebanon. 

2. Estoppel. —It is well settled in this state that where 
one contracts with what purports to be a corporation, he 
is estopped from denying the existence of the corporation 
at the date of the contract. Ib. 

8. Judicial notice. — This court does not judicially know 
that there is not, or cannot be, a corporation by the name 
of the “‘ Corporation of Lebanon,” under the laws of this 
state. Ib. 





*¥From Hon, James B. Black, state reporter, and to appear in 
$1 Indiana Reports, 
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CRIMINAL LAW. 


1, Information : uncertainty.— An information in which 
the district attorney charges the offense, ‘‘as he verily 
believes,” is bad on motion to quash, Vannata v, The 
State. 

2. Rvidence : venue, —If, ina criminal case, there be no 
evidence that the offense charged was committed within 
the jurisdiction of the court, there should be an acquittal. 
Clem v. The State, 

8. Admissions on the trial ; bill of exceptions. — In a criminal 
case, the court, in its instructions, told the jury, that the 
defendant had, during the progress of the trial, admitted 
certain important facts, and that the facts thus admitted 
must be taken as if proved beyond a reasonable doubt. 
A bill of exceptions, purporting to contain all the evi- 
dence, was silent as to such admissions having been 
made, Heid, that, as the record stood, there was no war- 
rant for the statement of the court, Jb. 

4. Jury: instructions to: right to determine the law,—The 
court in such case also instructed the jury, that it was 
their duty to apply the law, as given by the court, to the 
facts of the case; that they might determine the law for 
themselves, however; but that they should be well satis- 
Jied in their own minds of the incorrectness of the law as 
given by the court before assuming the responsibility of 
determining it for themselves. Held, that this was 
error. 1b. 

5. Irret t instructions, — Instructions tothe jury should 
be applicable to the evidence. Ib. 

6. Presumptions: use of deadly weapon: contradictory in- 
structions. —The intent to murder is not conclusively 
inferred from the deliberate use of a deadly weapon ; and 
the error of giving an instruction to the jury to that 
effect on the trial of an indictment for murder, at the 
instance of the prosecution, is not cured by giving a 
contradictory and correct charge upon that subject at the 
request of the defendant. Jb. 

7. Continuance.— The fact that in a joint prosecution 
upon information a continuance is granted as to a part 
ofthe defendants, is no ground for continuance as to 
another defendant. White v. The State. 

8. Evidence: alibi.—The fabrication of an alibi, like the 
willful introduction of false and fabricated evidence in 
support of any other ground of defense, is a circumstance 
against the accused, to be weighed by the jury in connec- 
tion with all the other evidence in the case; but where 
the evidence tending to prove an alibi is uncontradicted, 
and the witnesses are unimpeached, and the facts testi- 
fied to are reasonable in themselves, the failure of the 
defendant to account for his whereabouts during all the 
time within which the offense was probably committed 
should not be taken as a circumstance tending to prove 
his guilt. Jb. 

9. Insanity. — Where the person is moved to the com- 
mission of an unlawful act by an insane impulse con- 
trolling his will and his judgment, he is not guilty of a 
crime; and if he is a monomaniac on any subject, it is 
wholly immaterial upon what subject, so that the insane 
impulse leads to the commission of the act. Slevens v. 
The State. 

10. Knowledge of right and wrong.—On the trial of an 
indictment for murder in the first degree, the court 
instructed the jury that, if they believed from the evi- 
dence “‘ that the defendant knew the difference between 
right and wrong, in respect to the act in question, if he 
was conscious that such act was one which he ought not 
to do, and if that act was at the same time contrary to the 
law of the state, then he is responsible for his acts,” 
Held, that this is not law. Ib. 

11. So far as a person acts under the influence of mental 
disease he is not criminally accountable; and the jury, 
in a criminal case, must be satisfied beyond a reasonable 
doubt of the defendant's mental capacity to commit the 
crime charged. Id, 








CHANGE OF VENUE. 


1, Rule of court.— A rule of the circuit court requiring 
an application for a change of venue on account of local 
prejudice, to be made at least one day before the day for 
which the cause is docketed for trial, is reasonable and 
within the express power of such court toadopt. The 
Jeffersonville, Madison and Indianapolis Railroad Ob, v. 
Avery. 

2. Where it is clearly made to appear, that some act 
performed within the excluded time has excited such 
prejudice, or that such feeling already existing was un- 
discovered by reasonable effort, the case presents such 
special circumstances as to exclude the application of 
such rule intended for general convenience, Jb. 


CONTRACT. 

Implied assumpsit.-— Suit on a promissory note, Answer, 
thatin purchasing a saw-mill of the plaintiff the defend- 
ant agreed to pay off for the plaintiff and deliver to him 
a certain promissory note described, made by the plaint- 
iff, and payable to athird person named; that the de- 
fendant was induced so to agree upon the plaintiff’s rep- 
resentation that said note to said third person did not 
bear interest until maturity, upon the truth of which the 
defendant relied; that said note did, in fact, bear in- 
terest from its date, which the plaintiff well knew; that 
such interest, at the maturity of the note, amounted to 
a sum specified, which the defendant paid, together with 
the principal, which sum so paid as interest he asked to 
set oft. Held, that the answer was good onj demurrer, 


Brown v. Freed, 
DESCENT. 


Surviving wife: mortgage.—A man during marriage 
purchased certain land, which he entered upon and im- 
proved, and of which he received from his vendor a deed 
of conveyance in fee simple, which was lost, misplaced, 
or destroyed by the grantee, without having been re- 
corded; and, with his consent, another deed was made 
to his son by said vendor. Afterward the father and son 
executed a mortgage of the land, in which the wife of 
the former did not join. The father, son,and said wife 
resided as one family upon the land, and cultivated it 
from the time of said purchase till the father and son 
died, leaving said wife surviving, and said mortgage un- 
paid. Held, that the surviving wife was entitled to one- 
third of the land in fee simple, as against the mortgagee 
seeking to foreclose his mortgage. Sutton v. Jervis 


EVIDENCE. 

1. Statute book of another state.— A book purporting to 
be Swan and Critchfield’s edition of the statutes of Ohio 
was offered and, over objection, admitted in evidence. 
By the title page it appeared that it was “ published by 
the state of Ohio, and distributed to its officers, under the 
act of the general assembiy.” Held, that there was no 
error. Paine v. Lake Erie, etc., R. R. Co. 

2. Statute: corporation: pleading.— Where a statute of 
another state constitutes a part of the organization of a 
corporation suing in this state, it is not necessary to its 
introduction in evidence by the plaintiff that it should 
have been pleaded. Jb. 

3. Number of witnesses.—A party cannot lawfully be 
limited by the court to one witness upon a vital point in 
issue. Hubble v. Osborn. 


HUSBAND AND WIFE. 

Wife's separate property: agency of husband.—A man 
loaned money belonging to his wife, taking notes there- 
for in his own name, but declaring at the time that it was 
his wife’s money, and afterward keeping the notes 
distinct from those received on the loan of other funds. 
The administrator of the husband’s estate took posses- 
sion of such notes, as a part of the estate, with notice of 
the wife’s claim thereto, and collected the money thereon. 
Held, that the administrator was liable to the wife for the 
money s0 collected. Fowler v. Rice. 
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SUPREME COURT OF VERMONT.* 
ATTACHMENT. See Sherif. 


CONTRIBUTION, 


1, Between wrong doers. — The general proposition that 
there can be no contribution, nor indemnity between 
wrong doers, is subject to the exception that where one 
party induces another to do an act which is not legally 
supportable, and yet is not clearly, in itself, a breach of 
law, the party so inducing shall be answerable to the 
other for the consequences, Spalding v. Administrator of 
Oakes. 

2. The inducement in such case must consist of an ex- 
press undertaking to indemnify against the consequences 
of such act, or omission to act, or the circumstances at- 
tending the transaction, as between the parties, must be 
such that the law will therefrom imply an undertaking, 
or raise an obligation, on the part of the one to indem- 
nify the other, Jb. 

3. The plaintiff and the defendant were the owners, in 
common, of a vicious ram, and his vicious propensities 
were known to both parties. The animal was kept for 
the separate use of both, each having the immediate 
charge of him, from time to time, as occasion required. 
At the time the ram did the injury for which both were 
liable he was kept by the defendant on his farm, with the 
knowledge and assent of the plaintiff, although the 
plaintiff did not know of the defendant's taking him at 
the time when he was-taken, The plaintiff knew that 
the defendant did not restrain the ram, and took nosteps 
to himself. While being so kept by the defendant, the 
ram, in consequence of not being properly restrained, 
inflicted said injury. Held, that the parties come within 
the general rule of wrong doers between whom there can 
be no contribution or indemnity. Jb. 


DOMICIL. See Taz. 
EVIDENCE. See Taz. 
MILL OWNERS. See Riparian Rights. 
RAILROADS. 


1. Land damages : right to exclusive possession. — Where a 
land owner agrees with a railroad company upon his 
compensation for land taken in locating the road, and 
permits the company to take possession of the land and 
construct the road thereon, he cannot thereafter take 
advantage of the omission of the company to have acer- 
tificate of the survey recorded in the town clerk’s office 
in the town where the land lies, as required by the char- 
ter; and especially where the land owner was the presi- 
dent of the company, and as such it was his duty to have 
the record made, Troy and Boston Railroad Company v. 
John M. Potter. 

2. Where the company took the land, not by purchase, 
but by survey and location under and according to the 
power and authority conferred by their charter, they ob- 
tained all the title to it that they could acquire subject 
to the payment of damages to the owner; and in the set- 
tlement of the land damages, an agreement that the 
owner might have the herbage growing thereon from 
year to year, could not avail him against the lessees of the 
company who took the road while the company was in 
full possession, without knowledge of such agreement, 
and there being nothing to indicate its existence so as to 
put them on inquiry. Jd. 

3. The owner of the land adjoining a railroad, and from 
whom the land was taken by the railroad company for 
the construction and legitimate use of the road under the 
power conferred by their charter, has no right to enter at 
will upon the land, after it is so taken, and while it is 
being so used, and cut and take therefrom the herbage 
and other products of the soil growing thereon, Jb. 





* From W.G. Veazey, State Reporter, to appear in 42 Vermont 
Reports, ; 





RIPARIAN RIGHTS, 

Rights of superior owner. —The orator’s starch-mill was 
a little below on the same stream with the defendant's 
saw-mill, and the former complained that he was dis- 
turbed in the use of his starch-mlll by the saw-dust and 
waste from the defendant’s*mill. The defendant's right 
to use his mill was unquestioned, and the orator stood 
only on the common right of a riparian owner not to be 
injured in the enjoyment of his water privilege by other 
riparian owners on the same stream, Held, that the de- 
fendant in the use of his mill in a reasonable manner 
had a right to discharge the saw-dust, shavings, and 
waste from it into the stream in the ordinary course of 
using such mills, and that he was not bound, as matter 
of law, to prevent them from going into the stream, and 
have them accumulate or draw them off and deposit them 
so that they could not get into the stream, On the other 
hand, he had nota right, wantonly and needlessly, and 
out of the ordinary course in such cases, and not in the 
service of his substantial interest and benefit in the use 
of his mill in a reasonable manner, to throw or permit 
them to go into the stream, when by so doing injury 
would be caused to the orator in the use of his starch 
factory. Jucobs v. Allard. 


SHERIFF. 

1, Receiptor on attachment.— Where an officer takes a 
receipt for property attached, and afterward gives up the 
receipt and takes the property into his possession, he 
stands in respect to the same as though he had never 
taken a receipt for it. Stimpson v. Pierce. 

2, Attachment in favor of different creditors.— Where 
property is attached on writs in favor of different credi- 
tors,and judgments are recovered in all the cases but 
one, and while that is pending executions are issued and 
the property sold thereon, and asurplus remains after 
satisfying such executions, the officer would continue 
to hold this surplus by virtue of the attachment in the 
suit in which the judgment was not yet revovered, and 
would be obliged to deliver it up on demand under exe- 
cution on the judgment in said suit, if one be obtained, 
and if not, to restore it to the debtor; and for a faithful 
discharge of this duty by a deputy holding such surplus 
the sheriff is responsible. Jb. 

3. Responsible for deputy.— And the sheriff is also re- 
sponsible for the proceeds of property attached by his 
deputy and receipted, and which is then disposed of 
under an arrangement between the creditors and the 
debtor, but the proceeds being paid over to the deputy. 
And the responsibility of the sheriff, both in regard to 
said surplus and said proceeds, is unaffected by the fact 
that they come into the hands of the deputy after the 
sheriff goes out of office and the deputy becomes a deputy 
of his successor, Jb. 

4. The sheriff is also responsible for the proceeds of 
property attached by his deputy, and, by direction of the 
parties, sold on credit, where such proceeds come into 
the hands of the deputy before judgment is recovered. Jb. 

5. And is responsible for the neglect of his deputy to 
take proper care of attached property after he ceased 
to be his deputy and became the deputy of his succes- 
sor. Ib. 

TAX. 

1. Domicil: evidence: notice.—The question as to the 
plaintiff’s domicil on the 1st of April being the one upon 
which the parties were at issue in an action of trespass 
against a tax collector, the plaintiff claiming that he was 
illegally assessed because his residence, on said April 
lst, was in another town, it is competent for the defend- 
ant to prove that the plaintiff returned no list, and was 
not taxed in such other town that year. Held, that the 
burden of proof as to domicil was on the defendant, as 
decided in 41 Vt., 470. Hurlbut v. Green, 

2. Absolute refusal to pay a tax justifies the collector 
in proceeding to collect it without giving notice where 
he will receive it. (19 Vt. 829; 26 id. 380.) Ib. 
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DIGEST OF RECENT ENGLISH DECISIONS. 


(Q. B. refers to Queen’s Bench: C. P. to Common Pleas ; 
Ex. to the Exchequer; P. C. to the Privy Council; Ch. to 
Chancery, and L. J. R. to Law Journ: Reports.) 


MORTGAGOR AND MORTGAGEE. 


Provision that on default mortgagor should become tenant 
to mortgagee at a yearly rent: distress: necessity of notice 
Srom mortgagee of intention to treat mortgagor as tenant. — A 
mortgage deed, by which a messuage and premises were 
conveyed to the trustees of a building society to secure 
payment by the mortgagor of the sums payable by him 
under the rules of the society, contained a provision that, 
in case of default in such payment, then immediately, or 
at any time after such default should have been made, 
the mortgagor should and would hold the said premises, 
expressed to be thereby conveyed, as yearly tenant to the 
trustees from the day of the date of the deed, at a certain 
yearly rent,and that the said trustees should have the 
same remedies for recovering the said rent as if the same 
had been reserved by acommon lease. Default was made 
by the mortgagor under the deed, and in the following 
year the trustees distrained, for a year’s rent, the goods 
of the plaintiff which were upon the premises. No no- 
tice was ever given to the mortgagor by the trustees of 
the society that they intended to treat him as tenant. 
The plaintiff brought trover for the goods so distrained 
against the trustees. Held, that the trustees were not 
entitled to treat the mortgagor as a tenant, until they had 
given him notice of their intention to alter the relation 
in which he stood to them, from that of mortgagor and 
mortgagee to that of tenant and landlord; and that con- 
sequently the distress could not be justified, and the 
plaintiff was entitled to recover. Clowes v. Hughes, Ex., 


39 L. J. R. 62. 
NUISANCE. 


An information was filed at the relation of persons 
dwelling on a river complaining of a nuisance caused by 
the sewage of the neighboring town. The nuisance to 
the relators was proved, but it was in evidence that if the 
nuisance was stopped, the health of the inhabitants of 
the town, whose number greatly exceeded the sufferers 
by the nuisance, would be endangered. Held, that the 
court could not interfere with the attorney-general’s 
discretion, nor consider the balance of inconvenience. 
Attorney-General vy. The Mayor of Leeds, Ch., 39 L. J. R. 254. 


PAYMENT INTO COURT. 


Discretionary trust: mistake not misconduct: stock-mort- 
gage. — The general rule, that where stock is standing in 
the names of trustees any party interested may have an 
order, ex debito justitie,to have it transferred into court, 
does not apply to a case where there are discretionary 
trusts still to be performed. Under the statutory power 
to vary securities, a stock-mortgage is an improper in- 
vestment. But where trust funds had been lent on stock- 
mortgage, and re-transferred before the institution of the 
suit, — Held, that this, though a mistake on the part of 
the trustees, was no reason for depriving them of the 
control of the fund. Bromley v. Kelly, Ch., 39 L. J. R. 274. 


POWER OF APPOINTMENT. 


Exercise of: bargain with the appointee: fraud on power. 
—The donees of a power of appointment among their 
children over a trust fund in which they had life in- 
terests, executed a deed poll in contemplation of the mar- 
riage of one of the daughters, then a minor, and thereby, 
after reciting that upon the treaty for the marriage it was 
agreed that they should execute the power in favor of 
the daughter, in order that the appointed share might be 
settled in the manner mentioned in an indenture of even 
date, appointed a share of the trust fund to the daughter, 
and by the settlement referred to the appointed share, 
together with a sum of nearly equal amount, secured by 
the bond of the father, was settled upon the usual trusts 





for the husband and wife and other children of the mar- 
riage, with ultimate trusts in default of children for the 
father, one of the donees of the power. Held, affirming 
the decree of one of the vice-chancellors, that the ap- 
pointment was a valid execution of the power, notwith- 
standing the contingent interest which the father ob- 
tained under it by the above mentioned arrangement, 
Cooper v. Cooper, Ch., 39 L. J. R. 240. 

2. Fraud on power: second appointment,— When an ap- 
pointment, valid on the face of it, has been set aside by 
reason of what has taken place between the donee of the 
power and the appointee, a second appointment by the 
same donee to the same appointee cannot be sustained 
otherwise than by clear proof, on the part of the appointee, 
that the second appointment is perfectly free from the 
original taint which attached to the first. Topham v. 
Duke of Portiand, Ch., 39 L. J. R. 259. 


PRINCIPAL AND AGENT — MISREPRESENTATION OF AU- 
THORITY. See Damages. 


PROMISSORY NOTE, 


Subseq tagr t between maker and payee : waiver. — 
It is no defense to an action by the administrator of the 
payee of a promissory note payable on demand, that, by 
a subsequent written agreement, the payee agreed that 
the amount of the note should be paid and entered by 
quarterly installments and interest, unless the subseqent 
agreement be founded on some valid consideration. 
McManus v. Bark, Ex., 39 L. J. R. 65. 





RAILWAY COMPANY. 


Money borrowed ultra vires: Lloyd’s bonds: acquiescence 
of shareholders in application of money so raised : illegality. — 
The directors of a railway company which had exhausted 
its statutory borrowing powers issued, with the consent 
of the shareholders given at a general meeting, instru- 
ments under the seal of the company, acknowledging 
sums of money as due from the company in the form 
called ‘“* Lloyd’s bonds.” With part of the money so 
raised, they paid off some of the simple contract debts 
of the company. The railway was subsequently sold, 
Heid, that so far as the company had adopted the proceed- 
ings of the directors, and the money raised on the Lloyd’s 
bonds had been applied in paying off the legitimate debts 
of the company, the holders of the bonds stood in the 
place of those whose debts had been so paid off, and were 
entitled to the surplus assets in preference to the share- 
holders of the company. Jn re Cork and Yougal Railroad 
Co., Ex parte Overend, Gurney & Co. (lim.) and London, 
Hamburgh and Continental Exchange Bank, Ch., 39 L. J. 
R. 277. 

SPECIFIC PERFORMANCE. 

Abatement: notice of interest of tenant. — A purchaser buy- 
ing with notice of tenants in possession is bound to in- 
quire into the nature of their interest, and is not entitled 
to abatement of the purchase-money, because their inter- 
est proves to be larger than he supposed when he entered 
into the contract. Jumes v. Litchfield, Ch., 39 L. J. R. 248, 


SALE — RIGHT TO RESCIND CONTRACT AND RECOVER DE- 
POSIT. See Vendor and Purchaser. 


TRADE-MARK. 

1. Misrepresentation : patent thread, —The word “‘ patent” 
having come to be applied in common language to vari- 
ous manufactured articles as descriptive of a particular 
quality, without any reference to letters patent, the use 
of the words “‘ patent thread” as part of the trade-mark 
on an unpatented article, will not prevent a court of 
equity from protecting such trade-mark. Marshall v. 
Ross, Ch., 39 L. J. R. 225. 

2. Name of firm: laches.— Plaintiffs were in August, 
1869, and had for some time previously been carrying on 
business under the style of the Guinea Coal Company, 
their offices being at No 22 Pall Mall. In the early part 
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of 1869, the defendant, who had formerly managed the 
plaintiff’s business, established a business on his own 
account, under the style of the Pall Mall Guinea Coal 
Company ; his offices being first at Beaufort Buildings, 
whence in August, 1869, he removed to No. 46 Pall Mall. 
Defendants solicited orders principally by circular, send- 
ing circulars to many of plaintiffs’ customers, and, as the 
evidence showed, succeeded in obtaining orders, which 
the customers afterward said they had intended for 
plaintiffs, Held, that plaintiffs were entitled to restrain 
defendant from using the name “ The Pall Mall Guinea 
Coal Company” in Pall Mall. Lee v. Haley, Ch., 39 L. J. 
R. 284. 

3. Defendant, among other grounds of defense, set up 
a case that plaintiffs habitually served short weight upon 
their customers, and deceived their customers also in the 
character of the goods supplied. Sembie, if these allega- 
tions had been supported by the evidence, which was 
held not to be the case, they would have disentitled 
plaintiffs to come to this court, Jb. 

4, The bill was filed on the 24th November, 1869. Held, 
that there was no laches, inasmuch as the plaintiffs must 
wait until sufficient proof of the injury they had received 
was collected. Ib. 


TRUST AND TRUSTEE. 

Acceptance of office of trustee : statute of limitations. — By a 
post-nuptial settlement executed in 1814, after reciting 
that J. 8., the husband, had before marriage agreed to 
settle 1,000/., and had paid that sum to R. G.; R. G. cove- 
nanted that he would stand possessed of the money upon 
trust with the approbation of J. S., to invest it in the 
names of J. S. and R. G., and trusts were declared of the 
fund for the benefit of the husband and wife successively 
for life, with remainder to the children of the marriage. 
By the same deed J. S. covenanted with R. G. to pay to 
him a further sum of 1,000., to be held upon the same 
trusts as the first-mentioned 1,000. Neither of the two 
sums of 1,000/. was, in fact, ever paid. J. S. survived his 
wife, and died in 1868. In a suit instituted for the admin- 
istration of the estate of J. S., the children of the mar- 
riage claimed to rank as creditors for both sums of 1,0002. 
Held, that, as to the first-mentioned sum of 1,000/., J. S. 
had constituted himself a trustee of the settlement, and 
that his estate was liable for the amount; but that the 
claim to the other 1,000/. rested upon a mere legal obliga- 
tion, which was barred by the statute of limitations. 
Stone v. Stone, Ch., 39 L. J. R. 196. 


VENDOR AND PURCHASER. 

1, Charge on contract by purchaser : notice of charge to ven- 
dor.— A vendor, having accepted notice of the assign- 
ment of the contract by the purchaser, is a trustee for the 
assignee, at whose suit he is a liable for the loss occa- 
sioned, if he afterward convey to the original purchaser 
without notice to the assignee. P., having contracted 
with F, to purchase a lease, and having paid more than 
half the purchase-money, gave an equitable mortgage of 
the contract to B., and B. gave to F. notice of the mort- 
gage, which F. accepted. F. afterward, without notice to 
B., conveyed to P., who conveyed toa purchaser for value, 
without notice. Held, that F. was liable at the suit of B. 
to make good the consequent loss sustained by B. Held, 
also, that P. was a proper party for the purpose of taking 
the account of what was due on the mortgage, although 
no relief was asked against him, McCreight v. Foster, Ch., 
39 L. J. R. 228, 

See Specific Performance. 

2, Right to rescind contract for non-production of ancient 
lease, — F, entered into an agreement with B. for purchase 
of a leasehold farm for the residue of a term of 1,000 years 
from Michaelmas, 1599, at a rent of ld., and he paid a de- 
posit of 400. B. agreed to deduce a good and marketable 
title, and to deliver an abstract of his title. The abstract 
delivered to F, commenced with a conveyance of the 13th 





17 








of September, 1800, which recited a lease of the 20th of 
January, 1606, by three persons from the feast of St. 
Michael the archangel, 1599, for 1,000 years, at the rent of 
ld.. payable on the said feast day only, if demanded. 
The whole lease was not recited, but merely the parcels, 
the demising part and the reddendum. F. required an 
attested copy of this lease, and a covenant for its produc- 
tion, of its legal possessor, and upon the failure of B. to 
comply with such requisition, he rescinded his contract 
and brought an action to recover the deposit. Held, con- 
firming the judgment of the court of queen’s bench, that 
in the absence of any condition apprising F. that he must 
be content with the title, without the production of the 
lease, and without knowing its contents, he was entitled 
to rescind the contract and recover his deposit from B. 
Frend v. Buckley (Ex. Ch.), Q. B., 39 L. J. R. 90. 





BANKRUPT LAW. 


Failure to keep proper books, — Where the petitioners are 
merchants and traders within the meaning of the bank- 
rupt act, they will not be discharged in bankruptcy, un- 
less they have kept proper books of account. Where the 
cash book of the petitioner fails to show, in an intelligi- 
ble or proper manner, the nature and character of such 
receipts and disbursements of cash made by the firm as 
are entered therein, or when it failed to contain many 
receipts and disbursements of cash that were made by 
the firm, a discharge will be denied. U.S. District Court, 
In the Matter of John Murdock Mackey and John Heiilson, 
bankrupts, Per Blatchford, J. 

Void Transfer. — When a sale or conveyance by the 
bankrupt before bankruptcy is void as to creditors, under 
the local statutes of the state where he resides and the 
sale or conveyance is made, the assignee of the bankrupt, 
who represents in this respect the rights of the creditors, 
may impeach the same and bring suit for or in respect 
to the property sold or conveyed, U.S. Circuit Court, 
Mo. Dis, Allen, assignee, v. Massey. Per Dillon, J. 

Fifty per centum. — The proceeds of the bankrupts’ prop- 
erty in the hands of their assignee, subject to be divided 
among their creditors, must, at the time of the hearing 
of the application for discharge before the register, be 
then equal to fifty per centum of the then amount of the 
claims proved against their estate, which they are liable 
as principal debtors, in order to entitle them to discharge, 
unless the assent named in section 33 is filed. U.S. Dis- 
trict Court, S. D. of N. Y. In re Webb and Taylor. Per 
Blatchford, J. 

Married woman’s'claim.— Whether a married woman 
may prove against the estate of a bankrupt firm, of which 
her husband was a member, the amount of a promis- 
sory note given by the firm to him for his contribution to 
capital stock — the money having been furnished by her, 
and the note transferred to her soon after its execution, — 
Held, the note was not an evidence of debt against the firm 
but against her husbandonly. She may proveas against 
her husband and participate in the dividends of his in- 
dividual estate, but not against the partnership estate, 
U. 8S. District Court, E. D. Michigan. In re Richard H. 
Frost and Lewis Westfall,3 Bank Reg. 180. 

Partnership assets and distribution.— Where a partner 
ship has been dissolved, and one of the co-partners pur- 
chases all of the assets of the firm, and agrees to pay all 
of the debts; and both partners subsequently become 
bankrupt, and are individually put into bankruptcy, so 
that there is no solvent partner and no firm property, — 
Held, under the bankrupt act of 1867, that the creditors 
of the firm, as well as the individual creditors of the 
partner who assumed to pay the firm debts, were en- 
titled to share pari passu in the estate of such partner, 

Under the bankrupt act (section 36) assets are to be 
marshaled between the firm creditors and the separate 
creditors of the partners only when there are firm and 
separate assets, and proceedings are instituted against 
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the firm and the individual members, as provided in 
that section. U. 8S. Circuit Court, District of Missouri, 
In re William Downing, 3 Bank Reg. 182. 

A continuing security.—A bankrupt, in July, 1867, gave 
D, a mortgage upon the fixtures and tools in his factory, 
which recited that D. had indorsed notes for him on a 
promise of security. The condition was that the bank- 
rupt, his executors, administrators and assigns, should, 
at or before the expiration of nine months from the date 
of the mortgage, pay certain promissory notes and save 
D. harmless from the payment of the same. One note 
was then described, and the condition proceeded: “and 
any and all notes given and indorsed by said D. for the 
accommodation of the said bankrupt during the pen- 
dency of this deed.” The note described in the deed and 
all other notes given or indorsed within nine months 
after the date of the deed were paid, but the parties con- 
tinued in their course of dealing, and there were out- 
standing at the time of the bankruptcy in January, 1869, 
notes of the like description to a greater amount than the 
value of the mortgaged chattels. Held, that the mortgage 
deed secured the notes made and indorsed after nine 
months from its date, and that the notes outstanding at 
the time of bankruptcy were secured thereby. 

An unrecorded mortgage of personal property, which 
has not been delivered to and retained by the mortgagee, 
is valid against the assignee in bankruptcy of the mort- 
gagor. U.S. District Court, Massachusetts. In re Charles 


W. Grifiths. 





INSURANCE LAW. 


Insurance without policy.— The plaintiff applied to the 
agent of the defendants for an insurance on his house for 
$1,000 for three years, and the agent agreed to insure it 
for a certain sum, which sum plaintiff immediately paid 
toagent. The agent had not the policy ready then, but 
promised to give it to the plaintiff in afew hours. The 
policy was demanded of agent several times, but was 
never delivered. During the term for which the insur- 
ance was sought to be effected, the house burned down 
accidentally. Notice of the loss was promptly given to 
the agent of defendants, who said that “the loss was 
all right,” and that “ the company would pay,” etc. This 
action being brought for a recovery of the amount of 
insurance, — Heid, that the parol contract for insurance 
upon complainant’s house was valid, and could be en- 
forced without a policy; that the failure to issue a policy 
by the company after the payment of the premium could 
not be taken advantage of by it in a court of equity; 
that the action of the company’s local agent amounted 
to a waiver of the provisions in their policies as to strict 
proofs and suit within one year. 8 June. U.S. Circuit 
Court, 8. D. Illinois. Ide v. Phenix Ins, Co. of Hartford. 
Per Treat, J. 

1, Location of insured property.— A policy showed an in- 
surance against fire on machinery, consisting of cards, 
pickers, etc., “contained in the first story of a four-story 
and basement brick building,” etc. The pickers were in 
a one-story building, the floor on a level with the first 
story, built with bricks, joining into the main building, 
entering from it through a frame building adjoining, and 
then through a large iron door, “as if going from the 
house into the kitchen.” There were no pickers except 
in the one-story room. Held, that the picker-room was 
part of the first story in which the goods were insured. 

2. The insurance agent who effected the insurance knew 
the location af the pickers, and there was no misrepre- 
sentation to him, Heid, that the company were bound 
by his acts. 

8. The primary object was to insure the property des- 
cribed ; its precise location was subordinate, and in the 
ab of tation as to location the presump- 
tion is that the parties treated that as of less importance. 

4. Declarations of the principal agent of the company 








to the agent who effected the insurance, that the company 
would not insure the pickers would have noeffect against 
the written policy. Meadowcraft et al. v. The Standard Fire 
Insurance Company. To appear in 11 Smith’s (Penn.) 
Reports, 





Tuer Courts or APPEALS. — The court of appeals was 
organized on Monday, July 4th, but the calendar was not 
then taken up. After the adjournment of the court, a 
meeting of the bar was held, at which Hon. A. J. Parker 
was chosen to deliver a congratulatory address to the 
court at the opening of business on the next day. 

On Tuesday, July 5th, at the opening of the court, the 
chief judge handed down the two following orders, and 
directed the same tobe published: 

Ordered, That a term of this court be held at the capitol, 
in the city of Albany, to commence on Tuesday, the Ilth 
day of October next, and to continue until the first day 
of May next, with such recesses as the court shall from 
time to time direct. 

Ordered, That causes noticed for hearing at the present 
term may be heard at the October term without further 
notice ; and causes entitled to be heard, and not noticed, 
may be noticed by either party fora hearing at such term, 

Hon, A. J. Parker then arose and made a congratula- 
tory address to the court, to which Chief Justice Church 
replied, when, on motion of the Hon. Henry E. Davies, 
the address and reply were ordered to be entered upon 
the minutes of the court. 

The regular business of the court was then taken up. 

The following are the officers constituting the new 
court: Hon. Sanford E. Church, chief judge. Associate 
judges, Hon. Wm. F. Allen, Hon. Charles Andrews, Hon. 
Charles J. Folger, Hon. Martin Grover, Hon. Rufus W. 
Peckham, Hon. Charles A. Rapallo. E. O. Perrin, clerk; 
Samuel Hand, reporter ; Amos Dodge, crier. 

At the same time the commission of appeals com- 
menced its duties. The following are the commissioners 
of appeals: Hon. Robert Earl, Hon. Ward Hunt, Hon. 
John A. Lott, Hon. Hiram Gray, Hon. Wm. H. Leonard. 


emo 


Gorne To LAW.—A remarkable case came on before 
Master Gordon, at the common pleas judges’ chambers. 
The plaintiff’s attorney in the original action said that 
the case had been pending since 1864, and morethan 200/. 
been spent over 301, The present application was for the 
purpose of getting a sum of money out of court, the debt 
and costs in the original action. It appeared from the 
discussion that there had been proceedings at common 
law, also in the court of bankruptcy, and the defendant 
had filed a bill in the court of chancery, which had been 
dismissed, and his solicitor said he intended to appeal, 
and had counsel’s opinion in his favor. The solicitor 
said the defendant in the law proceedings, who was 
plaintiff in the chancery suit, was present, and could 
state that he intended toappeal. The plaintiff’s attor- 
ney in the original action asked the master to make the 
order that the money be paid out. Such an order was to 
abide the event of the suitinchancery. Already upward 
of 2001. had been spent over 30/., and the litigation should 
coase. Master Gordon thought there should be no order 
until after the second day of term, to see whether an ap- 
peal to the lord chancellor was prosecuted. The solicitor 
applying for the money said he should appeal to the 
judge. From the state of the chancery appeals, if the 
master was right, it would lock up the money for another 
year.— Law Times. 





TERMS OF THE SUPREME COURT FOR JULY. 


2d. ponteg, Circuit and Oyer and Terminer, Belmont, 
Daniels. 

8d Tuesday, Special Term, Broome, Parker. 

Last Mon ay, Special Term, Livingston, Johnson, 

Last Tuesday, Special Term, Albany, Hogeboom. 

Last Tuesday, Special Term, Delaware, Murray. 
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BOOK NOTICES. 


A Treatise on the Domestic Relations ; embracing Husband 
= Wife, Parent and Child, Guardian and WWward, In- 
and Macter and Servant, By James Schouler, of 

{he Boston Bar. Boston: Little, Brown & Company. 


We eee given this volume 4 pretty careful examina- 
tion, and have no hesitation in saying that, in our 
opinion, it is a most admirable work. The topics dis- 
cussed are among the most interesting and necessary in 
a lawyer’s practice, and the author has done himself 
credit, and conferred an obligation on the profession, by 
his manner of treating them. The arrangement is excel- 
lent; the style is clear and remarkably concise; we get 
the essence of principles and decisions and not the dis- 
cussions which led to their establishment; the state- 
ments are accurate and intelligent; and the scope of the 
work is exhaustive of the subjects treated. Itisevidently 
the production of a careful, industrious and very intelli- 
gent lawyer, who has deeply examined and considered 
his subjects, and gives his readers the results of his 
studies rather than a dry and immethodical digest of 
decisions. In short, it is a book intended to be useful, 
and not merely to put money in its author’s pocket, al- 
though that will follow. We think the author may con- 
gratulate himself on having accomplished the purpose 
announced in the preface, ‘‘to furnish a clear, accurate, 
and comprehensive analysis of the law of the domestic 
relations, as administered in England and the United 
States at the present day.” : 

If there is any fault to be found with the book, it is that 
it is possibly too concise for many practitioners — not 
for men of intelligence equal to the author’s, but for the 
thousands of the lazy and listless who compose a large 
part of the legal herd. For instance, Mr. Schouler is cor- 
rect in saying, in his chapter on ante-nuptial settle- 
ments, “The consideration of marriage will support a 
settlement against creditors;” and in saying: “ But if it 
appear that the celebration of marriage is part of a 
scheme to defraud and delay creditors, such settlement 
will not be allowed to protect the property.” But ought 
he not to add, to prevent possible misconception, that the 
fraud must be participated in by the woman? If she 
be innocent, no matter how fraudulent the man, the 
ante-nuptial settlement is good even as against antece- 
dent creditors. 

We are inclined to suspect that Mr. Schouler is in error, 
when he says, at page 325, ‘‘ The mother, after the death 
of the father, remains the head of the family. She has the 
like control over the minor children as he had when he 
was living; and she is then bound to support them, if of suf- 
ficient ability. This we hold to be the rule most con- 
formable to natural justice, though there are cases 
which would seem to exempt her from such obligations.” 
We understand that at the common law the rule was, 
and, in the absence of statutory enactments, now is, that 
neither in nor out of coverture is the mother bound to 
support the minor child, or entitled to its earnings or 
services. (Whipple v. Dow, 2 Mass. 415; Pray v. Gorham, 
31 Maine, 240; and 4 Binney, 494.) The case of Dedham v. 
Natick (16 Mass, 140), cited by the author for his position, 
was a dispute between two towns, as to an infant’s set- 
tlement; in which it was held that the widow’s settle- 
ment was communicated to her children. The remarks 
on the mother’s liability to support are obiter. 

But, generally, Mr. Schouler is astonishingly accurate, 
and always displays a great amount of intelligent re- 
search. We especially like his notes; they are refer- 
ences, not syllabuses. 

The particular subjects treated of in this important 
work are, marriage; the general disability of coverture; 
effect of coverture upon the wife’s debts and contracts; 
on her injuries and frauds; on her personal property ; on 
her realty ; common-law rights and disabilities of the hus- 
band on his wife’s decease; of the wife on her husband’s 





decease; wife’s dower and homestead rights; her sepa- 
rate estate, the English and the American doctrine; her 
dominion over her separate estate, ditto; her pin money, 
separate earnings, and power to trade; wills of married 
women ; ante-nuptial settlements ; post-nuptial settle- 
ments, and gifts between husband and wife; separation 
and divorce. Parent and child: of legitimate children; 
duties of parents; rights of parents; parent’s right of 
action for child’s injuries; duties and rights of children 
with reference to parents ; illegitimate children. Guard- 
ian and ward: guardians in general; theirappointment; 
termination of their authority; nature of the office; 
rights and duties concerning ward’s person; ditto, as to 
ward’s estate; sale of ward’s real estate; bond, inventory 
and accounts; rights and liabilities of ward. Infancy: 
general disability of infants; acts void and voidable; acts 
binding upon infant; injuries and frauds of infants ; rati- 
fication and avoidance of contracts; actions by and 
against infants. Master and servant: nature of rela- 
tion, how created and terminated; mutual obligations; 
rights and liabilities of servants as to third persons; of 
master as to same. 

The work is elegantly printed, and has a table of cases, 
and a good index. 


2oe 





LEGAL OBITUARY. 


FRANCIS BROCKHOLST CUTTING. 

The Hon. Francis B. Cutting, one of the most distin- 
guished members of the New York bar, died at his resi- 
dencein New York city, on the morning of the 2th ult., 
in the 65th year of his age. He was born in New York in 
1805, and after graduating at Columbia college, he entered 
upon the study of his profession, and was in due time 
called to the bar. His brilliant talents, extensive knowl- 
edge and perseverance soon won him a leading position, 
which he never lost. He devoted himself most particu- 
larly to commercial law, and gained a wide reputation as 
an authority in that branch of the law. During the fif- 
teen years from 1840 to 1855, there were very few cases 
tried in the metropolis involving questions of commer- 
cial law in which Mr. Cutting was not retained as the 
leading counsel on one side. He found time, however, to 
take an active part in politics, and in 1836 was elected to 
the assembly by the democratic party. From 1853 to 1855 
he represented one of the New York districts in congress, 
After the expiration of his term, he returned to private 
life, and henceforth devoted himself to his family and to 
the enjoyment of the well-earned fruits of an earnest, 
honorable, and laborious life. 

The members of the New York bar held a meeting on 
Thursday week to pay their last tribute to the memory 
of the deceased. Among those present were Judges 
Woodruff, Ingraham, and Sutherland; Hon. Wm. M. 
Evarts, District-Attorney Pierrepont, Hon. Jno. McKeon, 
Gen. Charles W. Sandford, Ex-Judge Davies, Charles 
O’Conor, James W. Gerard, Esqs., and others. Brief ad- 
dresses were made by Messrs. Evarts, Gerard and O’Conor, 


and resolutions of respect were adopted 





M. ALEXANDRE MARIE. 

M. Alexandre Marie, a French deputy, and one of the 
ministers of 1848, died recently at Paris, at the advanced 
age of seventy-three. A native of Auxerre (Yonne), he 
studied law in Paris, entered the bar in 1819, but remained 
almost unknown till after the July revolution. He was 
one of the advocates of the accused of June 1832; he de- 
fended Cabet when prosecuted for his book on the revo- 
lution, and did his best to defend Pepin, the accomplice 
of Fieschi, These were his causes celebres. In 18142 and 
1846 he was one of the deputies for Paris, The February 
revolution brought him still more into prominence. It 
was he who declared the regency of the Duchess of Or- 
leans to be illegal, and asked for the establishment of a 
provisional government, Being appointed minister of 
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public works, he had to create the aieliers nationauz, the 
organization of which is often attributed to M. Louis 
Blanc. M. Marie has always represented the moderate 
republican party, and was in this respect, as well as in 
his views upon social questions, one of the greatest ad- 
versaries of M. Louis Blanc, whose historical ‘ Recollec- 
tions” of 1848, inscribed to Lord Normanby, give a full 
account of the attempt to create national workshops. 
M. Marie was also one of the supporters of the prosecu- 
tion against M. Louis Blane. At the general elections 
for the constituent assembly, M. Marie stood the sixth 
among the thirty-four members elected. He was also 
elected to the commission executive by a very consider- 
able number of votes. He was for a short time president 
of the assembly, and was afterward called by Cavaignac 
to the ministry of justice, which post he occupied until 
the election of the president. In 1849 M. Marie was not 
re-elected, and returned to the bar, pursuing the profes- 
sion till 1863, when he was again elected a deputy for the 
Bouches du Rhone. — Law Times, 





PROFESSIONAL COURTESY. — It is one of the observations 
taught by my experience, that the ultimate status of 
every lawyer is fixed by the voice of his professional 
brethren. Occasionally an attorney, by addressing him- 
self to captivate the popular mind, by unseemly and dis- 
creditable solicitations for employment, may cause his 
name to appear conspicuously in the dockets, but you 
may set it down as reasonably certain, that, unless he 
succeeds in convincing the discerning members of the 
bar at which he practices, that he has real capabilities, 
his career will not be long, though it may be a flashy 
one. Every lawyer is tried by his peers, and I take 
pleasure in saying that the trial is an impartial one. It 
is one of the most commendable characteristics of the 
legal profession, that no petty jealousy ever prevents the 
cheerful recognition of professional merits. The verdict 
is invariably just, and from it there is no successful ap- 
peal. Besides the motive which this fact supplies fora 
genuine courtesy, in your intercourse with the court and 
bar, the slightest reflection will teach you that such isthe 
close and intimate nature of that intercourse, and so 
very large a part of your daily life is engaged in it, that 
your own comfort and happiness are greatly dependent 
on the character which it shall assume. 

JUDGE MILLER, U. & Sup. Court. 





LEGAL EXAMINATION. — Q. Mention some of the prin- 
cipal law books you have studied? A. Hoyle’s Laws of 
Whist, Cribbage, etc., and Laws of Cricket. 

Q. What is a real action? A. An action brought in 
earnest, and not by way of a joke. 

Q. What steps would you take to dissolve an injunc- 
tion? A, Ishould put it in very hot water, and leave it 
there till it melted. 

Q. What are post-nuptial articles? A. Children. 

Q. What is simple larceny? A. Picking a pocket of a 
handkerchief, and leaving a purse of money behind. 

Q. Whatis grand larceny? A. The income tax. 

Q. How is the property of a bankrupt disposed of? A. 
The lawyers and the other legal functionaries divide it 
among themselves. 


—_——@—_—__—_. 


FOREIGN LEGAL NEWS, 

The long vacation of the English courts commenced on 
the 16th of June. 

The English law papers say that law business is ina 
state of stagnation there. 

The lord chancellor of Ireland is to be raised to the 
peerage with the title of Baron O’Hagan, of Tallahogue, 
in the county of Tyrone. 





Vice-Chancellor Sir W. M. James has been appointed 
lord justice of the court of appeals, England. 


Over 120 original applications were made in England at 
the Trinity term to be admitted as attorneys. 


It is said to be a matter of certainty that the “ High 
Court of Justice bill” and the “‘ Appellate Jurisdiction 
bill’ will become law at this session. 


In a case before Mr. Justice Willes, in chambers, it was 
mentioned that nearly twenty years ago the present de- 
fendant, Emsworthy, brought an action for libel against 
the Weekly Dispatch, but while the proceedings were pend- 
ing, he made a very advantageous marriage. Having 
gone upon his tour, he forgot all about his action, and, 
indeed, never thought any more about it. The proprie- 
tor of the Dispatch entered a non pros., but before the 
amount of his costs could be settled he died. Last year 
his executors brought an action against Emsworthy to 
recover the costs, and both the taxing-master and judge 
agreed that Emsworthy must pay the amount claimed — 
£81, 


————_ + > - —— 


LEGAL NEWS. 


A Mrs. Siebert, in Baltimore, has obtained a verdict of 
$2,000 against a man for forcibly kissing her hand. 

Miss Ann Cary, niece of Mr. Samuel Cary, of Ohio, is 
preparing to practice law. 

New Hampshire is talking of increasing the small sal- 
aries of its supreme court judges. 

Legal practice pays when one reaches “the upper story.” 
For instance, one of the Erie counsel received $300,000 fee 
from the Erie railroad. Jeremiah S. Black got $135,000 
from the New Almaden Mine Company: Wm. M. Evarts 
has a professional income of $125,000, and recently charged 
$5,000 for one speech, which occupied eighty minutes. 

A western judge, while bathing lately, was robbed by 
boys ofall his clothes except a silk hat and umbrella, in 
which attire he had to make his way home, 


Wm. M. Evarts has had the degree of doctor of laws 
conferred upon him by Harvard University. 


Judge Fields, of the United States supreme court, has 
been elected professor of law in the University of Cali- 
fornia. 

When Judge Hoar accepted the office of attorney-gen- 
eral he left alaw practice worth $20,000 per year. His 
retirement will therefore prove profitable to himself. 

The supreme court of Indiana has decided that boiling 
sugar-water, or maple sap, on the Sabbath day is a work 
of necessity. 

The following nominations have been made by the 
president: Sherman Conant, to be United States judge 
for the southern district of Florida; J. H. Pierce, to be 
United States marshal for the northern district of Mis- 
souri; John M. Oliver, to be an associate justice of the 
supreme court of the District of Columbia; William B. 
Snell, of Maine, to be judge of the police court of the Dis- 
trict of Columbia. 

A witness in a murder case at Macon, Georgia, swore 
that he saw the murder at the distance of one hundred 
yards—had measured it by stepping — but could not tell 
the number of steps, nor how many feet there are ina 
yard. 

A commission is engaged revising the statute law of 
California, Specimen sheets of the work are sent to the 
judges and leading lawyers for examination. 


The Springfield Republican says that probably one of 
the reasons that induced Judge Hoar to resign was 
because of the increased duties put upon the attorney- 
general by the law organizing the department of justice. 
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ORIENTAL LAWS AND LAWYERS. 


CHAPTER II. 


Meeting a prisoner on the road — trials before the tribu- 
nals— punishments immediate — nothing worse than 
a modern Egyptian apartment —a judge on the divan— 
chief of police — visit to a magistrate—a case in hear- 
ing —smoking on the bench — the conditjon of females 
in the eye of the law —a husband’s privilege —instru- 
ments of punishment — police court of Cairo— the kadi 
made an apology for having no one to flog —coffee and 
pipes —a call at the mahkemar, or place of fear. 


While on a short excursion a few miles into the 
interior, on the western side of the river, not far from 
the celebrated dog mummy pits, we passed a prisoner 
on foot, guarded by armed soldiers under the com- 
mand of several mounted officers. His wrists were 
closely locked in between two heavy wooden blocks, 
either of which would have been something of an 
unpleasant weight to bear, even upon the shoulders. 
It was an intolerable cruelty, therefore, to oblige him 
to carry such a burden under circumstances so pain- 
ful, independently of the still further exhibition of 
inhumanity, of being driven at a rapid pace under the 
direct rays of a broiling sun. 

Of what he was accused, or what he had done to 
merit the harshness we saw, could not be ascertained. 
It was evident from the precautions taken to secure 
both hands in that remarkable manner, a punishment 
of some kind was contemplated beyond what the poor, 
ignorant Arab was then enduring. 

All trials before Mahommedan tribunals are short. 
Neither cross-questioning nor perplexing suggestions 
by counsel ever occur. Nothing impedes a direct 
march to the point, when two witnesses are present 
to establish a fact. 

Punishment is never delayed long after conviction, 
whether for a capital or minor offense, but follows the 
sentence, in a majority of cases, in open court, and in 
presence of the kadi and spectators. Arguments in 
favor of the criminal, with a view to showing exten- 
uating circumstances, or appeals, in the form of peti- 
tions after sentence, either to modify the punishment 
on account of newly discovered testimony, or a par- 
don, seem wholly unknown among the people who 
are thus quick to punish an infraction of law. 

While taking a promenade one morning in Alex- 
andria, we incidentally stumbled upon the police 
court. Atleast, it was a tribunal very similar in its 
functions. The presiding kadi, who wasalso a colonel 
in command of a regiment then on guard duty in the 
city, was an agreeable, well-mannered man of about 
six and thirty, dressed in Christian pantaloons, sitting 
cross legged on a low bench, technically called a 
divan, His red tarboush fitted a smoothly shorn 
skull as nicely as one egg-shell would fit into another. 

Nothing of modern construction will bear close 
examination in Egypt. The apartment, therefore, 
was in harmonious keeping with ten thousand other 
shabby things, being low, inconvenient, and ruin- 





ously dilapidated. It was divided through the mid- 
dle by a coarse wooden railing. Justice was, theoreti- 
cally considered, firmly seated on one side. Near his 
honor sat two fat, hale, and comfortably clad judicial 
assistants, smoking long pipes with a solemn gravity 
that would have been commendable in a court of 
owls. 

It was their duty to assist the officiating kadi in 
arriving at a wise decision in difficult cases. How- 
ever, as no one ever heard of their performing any 
other feat than smoking, they must have enjoyed the 
pleasures of office. 

A tall, swarthy man of respectable abdominal di- 
mensions, carrying an immensely long whip, the 
stock of which was profusely ornamented with silver 
rings, by order of the kadi marched up and inquired 
our object in entering the sacred temple of justice, 
just as we had got conveniently into a tolerably 
favorable position for surveying the premises. 

On being informed we were American travelers, 
prompted by curiosity alone to observe the mode of 
transacting legal business, and that we had nejther 
complaints to urge nor favors to ask, the intelligence 
was immediately conveyed to the bench. Although 
the kadi could not puzzle out the location of the coun- 
try of the brave and the free, he commanded coffee to 
be served. On declining a pipe, he selected a fair 
cigar, with his own ermined fingers, and sent it by 
the great standard bearer of the whip. 

This display of civility transpired in presence ofa 
room full of staring faces, envious alike of the dis- 
tinction shown us, to say nothing of the muddy coffee, 
without sugar or cream, always considered too good 
for the throats of gouirs, by orthodox believers. All 
further business was completely suspended till a 
great smoke in honor of us frangees was completed. 
We then salamed as gracefully as our tight cravats 
would allow, and the court resumed its duties, 

This extraordinary display of civilities transpired 
to the suspension of the cause then in hearing, with- 
out any one appearing at all surprised at the spec- 
tacle. 

Mousa, the dragoman, who listened attentively to 
the proceedings, gave us asynopsis of what was oc- 
cupying the attention of the court, which was substan- 
tially as follows: 

An Arab of low degree had recently solaced him- 
self with anew wife, to occupy the vacancy in his 
domestic temple of felicity, caused by the divorce of 
one of the original four, the rightful number accorded 
to every devout believer in the mission of the prophet, 
even if he is destitute of a house to protect his own 
head from the inclemencies of any climate. By some 
unaccountable hocus pocus, quite beyond the com- 
prehension of the confiding husband, a vast sum of 
piasters, equal in value to twelve American dollars, 
had been mysteriously abstracted from the place 
where he had placed them, — which the affectionate 
bridegroom accused his new helpmate of stealing. 

After listening rather indifferently, smoking 
thoughtfully all the while, it was evident the kadi 
did not wish to be bothered any farther with the matter, 
by the unexpected turn given to the affair under dis- 
cussion by both parties at the same moment. He 
gave summary directions to transfer the whole sub- 
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ject to the adjudication of the mahkemer, or grand 
kadi of Egypt — my lord high chancellor. 

A woman being considered property, they are not 
ordinarily punished by the magistrates, unless, in 
some extraordinary cases, when the public voice be- 
comes loud for an example, in order to deter others 
from committing a similar offense. Men are made to 
suffer for their misdemeanors, and intolerably, too, 
while females are usually turned back upon their pro- 
prietors to inflict such punishment as may be due to 
their crimes, after being convicted in presence of a 
kadi. 

The extent to which females are made to feel the 
majesty of the law, as far as could be ascertained, even 
when convicted of rather grave offenses, is to shut 
them up in a room by themselves, under the surveil- 
lance ofa guard. This is conceived to be a severe 
matter, which is sufficient to strike terror into the 
whole sex within hearing. 

While convicted females are thus held in durance, 
the weight of disgrace attached to all their relatives is 
80 great, no efforts remain untried to save their own 
reputation, by obtaining a discharge as soon as possi- 
ble. That is accomplished by money, which, being 
quietly put into the hand of the secretary of the kadi, 
a woman is soon set at liberty. The officials are sup- 
posed to divide the sum between them. 

A husband has the enviable privilege of tying 
any of his wives in a bag and lowering them into 
deep water, without being questioned by coroners or 
police officers, This has been done in Cairo, if the 
chronicles are to be credited; but for many years 
past the cost of a beautiful and accomplished Circas- 
sian has operated most favorably for a prolongation 
of their lives, since scarcely one in a thousand can 
afford the luxury of sinking a costly wife in the Nile. 
At Constantinople, however, were the Bosphorus to 
yield up its dead, an appalling catalogue of atrocities, 
characteristic of the civilization of modern Turkey, 
would come up before the judgment-seat of outraged 
humanity. 

On the floor of the office where we watched the 
trial was a hard-wood stick, about four feet long, two 
inches perhaps in diameter, pierced with four holes, 
through which a strong cord had been inserted. A 
common ox yoke gives a tolerable idea of the instru- 
ment — the cord standing in place of wooden bows. 

When the kadi pronounces sentence the prisoner 
is thrown down upon his face, and the ankles of the 
trembling victim thrusi through the loops, which are 
drawn as taut as possible without cutting the skin, 
against the stick. Two menials, in waiting, hold 
him literally up by the heels, to receive the horrible 
scourge of the devilish courbash. Sometimes a thou- 
sand blows are inflicted while the wretch is in that 
painful position. Death rarely ensues in court, yet 
the criminal is sometimes so dreadfully bruised and 
battered that he is made acripple for the remainder 
of life. 

When the unhappy sufferer is permitted to be un- 
locked from the pedal vice there is an end to the 
affair. Neither fines or detentionsarein reserve, An 
apprehension, trial, conviction, sentence and punish- 
ment, if found guilty, even in cases which would be 
considered perplexing enough by a criminal court in 





this or any other Christian nation, to be a month be- 
fore the tribunal, are punished in Egypt within an 
hour, as frequently as otherwise. 

Bastinadoings are never tempered with mercy by 
permission of the magistrate, who is generally a spec- 
tator. He exhibits no expressions of sympathy, nor 
does he ever wince while witnessing the tortures he 
has decreed. No severity of punishment which in 
his superior judgment a kadi may have directed, 
seems ever to call forth the surprise or indignation of 
the people, or those officially superior to himself. 

Another opportunity presenting for interior explo- 
rations, we called one morning on the police kadi of 
Cairo. The court-room was in asmall, shabby build- 
ing, on one side of a spacious inclosure. Ascending 
to the second story by a flight of outside stairs, we 
saw his honor sitting cross-legged on a divan, using 
one knee for a writing desk. He was a handsome, 
finely preportioned man, with an agreeable, smiling 
face. Such is the attitude in writing with the Turks, 
Arabs, Cops, Armenians, and all others who under- 
stand writing. Chairs and desks are unknown con- 
veniences in the Orient among the natives. 

The kadi evidently considered himself highly com- 
plimented on being informed of the special object of 
our visit, viz.: to see how justice was weighed in his 
balance. This speech having been translated, he ex- 
pressed many regrets, somewhat parenthetically, that 
all the floggings for the day were finished ! 

From the manner of expression, and the kindness 
of heart he evinced to do whatever he could to make 
Cairo an agreeable residence for foreign howagers, he 
must have thought the barbarous punishments of 
that terrific focus of judicial Egyptial cruelties would 
have been a gratifying amusement, at the close of a 
delightful morning promenade. 

Coffee was speedily served in tiny metallic cups, the 
size of half an egg-shell, without sugar or cream, and 
then came pipes, gracious salams, compliments, and 
finally a formal leave-taking. On the way down 
stairs, very respectable men, presumed t6 have been 
in the service of the court, beset us lustily for back- 
shiesh, as a proper requital for the gracious reception 
we had had from the kadi. 

There is a peculiarity in the organization of the 
highest court of law in Egypt, unlike any other judi- 
cial establishment. The lord chief justice — called, as 
all such functionaries are of high or low degree, kadi 
— buys the position over the mahkemer or place of 
fear. It is rightly named, since it is a fiery furnace 
in which every one gets scorched, whether he gains 
or loses a case, if carried there for adjudication. 


—_— 





SKETCHES OF EMINENT ENGLISH JUDGES, 
IL. 
ELLENBOROUGH. 

Lord Ellenborough was the fourth son of Dr. Law, 
bishop of Carlisle, and was born in 1750. He was 
educated at Cambridge, where he graduated with high 
honors, third wrangler in mathematics, and first gold 
medalist in classics. Among the distinguished Eng- 
lish lawyers, who took the highest honors on gradu- 
ation, were Littledale, Alderson, Maule, Bell, Starkie, 
Tindal, Parke, Eldon, Stowell, Tenterden, Taunton; 
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while tne two greatest advocates since Erskine — 
Scarlett and Follett—took a plain degree. Ellen- 
borough was called to the bar in 1780, and imme- 
diately received a large share oi business. In 1782 he 
married a beautiful heiress, a descendant of Sir 
Thomas More. His domestic relations were always 
most happy. Very soon after his marriage he was 
summoned to the defense on the most remarkable of 
state trials, the case of Warren Hastings. He stood 
practically alone in the struggle against such men as 
Burke, Fox, Sheridan, Windham and Grey. His 
legal acquirements and experience gave him an ad- 
vantage over his antagonists, for he succeeded in 
twenty out of twenty-three important contests on 
the admission of evidence. It is my belief, however, 
that the lords adopted too narruw views of evidence 
on this trial. Those who accuse one of misconduct 
and oppression, as governor of a province, ought not 
to be restrained by the strict lines of such evidence as 
would be admissible in a question of petty larceny. 
Hastings deserved hanging, on general principles, as 
richly as ever man did, but the British lion could not 
be expected to visit justice on its jackal. The pre- 
cedent would have been unfortunate for Great 
Britain’s subsequent course of plunder and oppres- 
sion. Some even of the managers of the impeach- 
ment rose to their feet with the rest of the commons, 
when Hastings again caine before their bar in 1813 — 
the tribute of true British servility to royal robbery. 
But the lawyer of thirty-five, who led in the Warren 
Hastings trial, may be imagined to have received a fair 
start in his professional career, and from that day his 
progress was rapid and uninterrupted. He was gener- 
ally selected for leader in causes against Erskine. He 
was as superior to him in legal learning as he was infe- 
rior in the graces of oratory and knowledge of the hu- 
man heart. His elocution was forcible and vehement, 
but uncouth and harsh. He had, however, a magnani- 
mous mind, and his contests with Erskine were 
marked by mutual concessions of respect and admira- 
tion. In 1801 he was made attorney-general, and 
entered the house of commons. George Third, who 
occasionally said a good thing, asked him about this 
time if he had ever before been in parliament, to 
which Law replied no. “That is right,’’ said the 
king, “‘you will not be obliged to eat your own 
words.” As attorney-general he convicted Governor 
Wall, of Sierra Leone, for flogging a private soldier to 
death, and this governor was hanged, which exhibits 
the jealous regard of England for the rights of her own 
subjects, however little she may have for those of 
other nations. Asa parliamentary orator, Law wasa 
shining exception to the rule that lawyers fail in the 
house of commons, and a marked contrast to his great 
rival, Erskine. He was a frequent debater on ques- 
tions of constitutional law and general policy. His 
unpremeditated oratory, full of vast but unadorned 
power, although marred by bad temper, produced 
great effects. After holding the office of aworney- 
general only ten months, he was made chief justice, to 
fill the vacancy caused by the death of Kenyon. The 
peerage and the house of lords followed of course. In 
the latter assembly his downright speaking gave 
offense to his dignified brethren. 

As a legislator Ellenborough’s name is written on 





the statute book in letters of blood. The statute of 43 
Geo. III, c. 58, which was his work, created ten new 
capital felonies on five days’ notice. He was rigidly 
opposed to all ameliorations of the criminal code. As 
late as 1810 he resisted the abrogation of the penalty 
of death for stealing in shops to the value of 5s. And 
this he did upon the following extraordinary course of 
reasoning: ‘ My lords, if we suffer this bill to pass, 
we shall not know where to stand—we shall not 
know whether we are on our beads or on our feet, 
If you repeal the act which inflicts the penalty of 
death for stealing to the value of 5s. in ashop, you will 
be called upon next year to repeal a law which pre- 
scribes the penalty of death for stealing 5s. in a dwell- 
ing-house, there being no person therein; a law, your 
lordships must know, on the severity of which, and 
the application of it, stands the security of every poor 
cottager who goes out to his daily labor. He, my lords, 
can leave no one behind to watch his little dwelling, 
and preserve it from the attacks of lawless plunderers ; 
confident in the protection of the laws of the land, he 
cheerfully pursues his daily labors, trusting that on 
his return he shall find all his property safe and un- 
molested. Repeal this law, and see the contrast; no 
man can trust himself for an hour out of doors with- 
out the most alarming apprehensions that on his re- 
turn every vestige of his property will be swept away 
by the hardened robber. * * * My lords, I think 
this, above all others, is a law on which so much of the 
security of mankind depends in its execution, that I 
should deem myself neglectful of my duty to the public 
if I failed to let the law take its course.” Of course 
Ellenborough was a violent opponent of all the re- 
forms agitated by Romilly, that great humanitarian 
and Jawyer, whose name is now never pronounced by 
our profession but with the profoundest reverence, 
Mr. Townsend says in his biography of Ellenborough: 
“So willfully blind are the wisest men to the defects 
of a long-established and favorite system, that Ser- 
jeant Hawkins declared that ‘those only who took a 
superficial view of the crown law could charge it with 
severity,’ at atime when old women could still be 
executed for witchcraft ;* and Lord Ellenborough de- 
claimed at a period, too recent, when prisoners might 
be pressed to death for standing mute and refusing to 
plead ;t when women might be flogged, to the out- 
rage of female delicacy, and burnt to death in due 
form o: law; when the horrors were not yet abro- 
gated that formed part of the sentence of high treason ; 
when criminals were slain in the pillory by the 
capricious fury of the mob; when flagrant but merci- 
ful violations of their oaths were in constant use 
among jurymen; when the twelve judges might. be 
called into the open air to try a wager of hattle,t which 
time and civilization had strangely failed to abolish, 
and the sentence of death was pronounced with all its 
dread formalities by the reluctant judge, who had 
no intention of carrying the edict into execution.” 
But the human heart is acurious thing. This same 
enlightened biographer, writing in 1846, observes: 
‘“‘The remarks of Lord Ellenborough on the Insoiv- 





* The laws against witchcraft were not repealed until 


+ Not repealed till 1827, A man was executed in 1792 for 
refusing to plead to a charge of burglary. 
¢ Not repealed till 1817. 
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ent Debtors’ bills (mutatis mutandis), are more de- 
serving of attention, especially at a juncture when 
such a decisive shock to credit is contemplated as the 
abolishing altogether the punishment of imprisonment 
Sor debt.”” He then quotes with approbation Ellen- 
borough’s reason for retaining that oppressive statute ; 
a reason fit to make one laugh, or rather cry, with 
vexation: “ The absence of imprisonment would go 
Jar to the destruction of trade in this commercial coun- 
try. There were twenty fraudulent debtors for one 
vexatious and unmerciful creditor. He trembled at 
the destruction of all trust in barter, if, after a short 
confinement, the debtor might be discharged. The 
man who, tottering on the verge of a gaol, could not, 
with effect, place his debtor there, must enter the walls 
of a prison or a work-house himself.” The man who 
believed that a human life was worth only 5s. sterling, 
and that the best way to promote commercial credit 
was to shut the buyers up in gaol, was not intended 
by nature for a legislator. He had not the foresight 
of the lawgiver. He was aman of an age, and not 
for all time. 

But as a judge, and as far as mental grasp of purely 
legal questions is concerned, he was great. Fearless, 
pure, impartial, magnanimous, wise, he was, indeed, 
a noble character; distigured, it is true, by an over- 
bearing impatience, but only as the sun is disfigured 
by its spots. As an example of his discriminating 
wisdom, I will instance his decision in the libel case 
of Sir John Carr: “ Here the supposed libel has only 
attacked the works of which Sir John Carr is the 
avowed author; and one writer, in exposing the fol- 
lies and errors of another, may make use of ridicule, 
however poignant. Ridicule is often the fittest weapon 
that can be employed for such a purpose. If the rep- 
utation or pecuniary interest of the persons ridiculed 
suffer, it is damnum absque injuria. Where is the 
liberty of the press, if an action can be maintained on 
such principles? Perhaps the plaintiff's ‘Tour 
through Scotland’ is now unsalable; but is he to be 
indemnified by receiving a compensation in damages 
from the person who may have opened the eyes of the 
public to the bad taste and inanity of his compositions? 
Who would have bought the works of Sir Robert Fil- 
mer after he had been refuted by Mr. Locke? But 
shall it be said that he might have sustained an action 
for defamation against that great philosopher, who 
was laboring to enlighten and ameliorate mankind ? 
We really must not cramp observations upon authors 
and their works. They should be liable to criticism, 
to exposure, and even to ridicule, if their compositions 
be ridiculous, otherwise the first who writes a book 
on any subject will maintain a monopoly of sentiment 
and opinion respecting it. This would tend to the 
perpetuity of error. Reflection on personal character 
is another thing. Show me an attack upon his char- 
acter unconnected with his authorship, and I shall be 
as ready as any judge who ever sat here to protect 
him; but I cannot hear of malice on account of turn- 
ing his works into ridicule.” 

Lord Ellenborough’s decisions are famous for re- 
search, breadth, sound logic, and perspicuity. He 
never hesitated or doubted, and had the just self-con- 
fidence which enabled him to establish right rules 


where there was no guiding precedent. His decisions | 





on points of mercantile law, especially on insurance, 
and on questions of evidence, are of vast importance, 
His style is Johnsonian and Latinized, but vigorous 
in a high degree. Two examples: “I do not think 
it is a trespass to interfere with the column of air 
superincumbent on the close. * * * Ifthis board over- 
hanging the plaintiff’s garden be a trespass, it would 
follow that an aeronaut is liable to an action of tres- 
pass at the suit of the occupier of every field over 
which his balloon passes in the course of his voyage.” 
Holding that it was indictable for a timber merchant 
to cut logs in the street adjoining his premises: “‘ He 
is not to eke out the inconvenience of his own prem- 
ises by taking in the public highway into his timber 
yard; and, if the street be narrow, he must remove 
to a more commodious situation for carrying on his 
business.”’ 

His conduct on the bench was generally character- 
ized by a grave and distant politeness, and a sardonic 
wit, lacking in forbearance, and subject to undignified 
bursts of displeasure. On one occasion, a Quaker 
appearing before him in the garb of the world’s people, 
he exclaimed: “‘ Do you mean to impose on the court 
by appearing before us in the disguise of a reasonable 
being ?”’ 

Toa witness who was evidently perjuring himself, he 
exclaimed, “‘ You fellow, your swearing is a waste of 
wickedness,”’ He had asovereign contempt for rhetor- 
ical flights. “It is written in the large volume of 
nature,’’ said a barrister. “ At what page?”’’ gravely 
inquired the judge, taking up his pen. When an- 
other counselor was indulging in a pathetic strain, he 
was interrupted: “Are we not, sir, rather getting 
now into the high sentimental latitudes?”’ An emi- 
nent conveyancer came from the king’s bench, on one 
occasion, expressly to argue a question concerning 
real estate. Presuming on the judge’s ignorance of 
real property law, he commenced: “ An estate in fee 
simple is the highest estate known to the laws of Eng- 
land.” ‘Stay, stay,’ interrupted Ellenborough, “let 
me write that down.” So he wrote and read with 
great gravity and deliberation: ‘‘‘ An estate in fee 
simple is the highest estate known to the laws of 
England.’ The court, sir, is indebted to you for the 
information.” His severity met with two memora- 
ble rebukes, Brougham, in defending some proprie- 
tors of a newspaper for libel, made a fervid address to 
the jury, and the chief justice, summing up, observed 
that the defendant’s counsel had imbibed the noxious 
spirit of his client, and had innoculated himself with 
all the poison of the libel. To which Brougham re- 
torted: ‘‘ My lord, why am I thus identified with the 
interest of our client? I appear here as an English 
advocate, with the privileges and responsibilities of 
that office, and no man shall call in question my 
principles in its faithful and honest discharge. It is 
not, assuredly, to those only who clamor out their faith 
from high places, that credit will be given for the 
sincerity of their professions.”’ On the trial of Hone 
for ridiculing the Christian religion, in which the de- 
fendant conducted his own case with admirable skill, 
his lordship’s behavior was, to use Romilly’s descrip- 
tion, so “‘ intemperate and indecent” as to provoke 
Hone to say: “My lord, you are not my judge, but 
these,” turning to the jury, “‘ are my judges.’’ They 
acquitted him, 
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I have often thoughi, in reading the lives of the 
judges, and in attending court, that it is unfortunate 
that aman must be an advocate before he can be a 
judge. It is difficult for human nature to overcome 
the force of habit and education. So in almost every 
case we hear the judge discussing the facts, and argu- 
ing on probabilities and credibilities, and, in the same 
breath, instructing the jury that these questions are 
their peculiar province and entirely outside his own. 
Human nature is alike all over the world, in all times, 
in all stations. Man is a dispuiatious animal, and 
logically dies hard. Adam must needs dispute with 
the archangel. Thereupon we must not blame our 
judges for taking sides. The Irishman’s hands itch 
for a “shillalah’’ when he sees a “free fight” going 
on between a few of his friends, not so much for love 
of either party as to gratify an innate pugnacity, and 
if his own skull is cracked in the encounter he bears 
no malice. So the judge, when he sees so much fine 
logic flying about the heads of the jury, yearns himself 
to have an intellectual whack at them, and sometimes 
in his ardor his reasoning recoils, like the eastern 
boomerang, upon his own reverend head. 

His lordship’s endurance and power of dispatching 
business were marvelous. He has been known to 
sit seventeen or eighteen’ hours continuously, and 
to dispose of as many causes ata sitting. In Lord 
Cochrane’s case he would not rise until three o’clock 
in the morning, at the close of the defendant's sum- 
ming up, and the defendant’s conviction was gener- 
ally attributed to that circumstance. So great, how- 
ever, was the public confidence in his integrity, that 
Lord Cochrane’s subsequent charges against him, in 
parliament, for judicial misconduct, were unani- 
mously rejected. At Guildhall he once cleared a calen- 
dar of five hundred and eighty-eight causes, Talfourd 
says, ‘he rushed through the list like an elephant 
through a sugar plantation.’’ Asa matter of course, 
this celerity was accompanied by frequent errors, and 
prevented causes from being tried with that care and 
fullness necessary to insure exact justice. He erred 
as much in haste as Eldon in doubt and procrastina- 
tion, and it is difficult to tell which extreme proved 
the more mischievous. 

In person, Lord Ellenborough was robust, above 
the medium size, but ungraceful; his features were 
large and regular, his eyebrows shaggy, his eye stern 
and black, the whole expression grave, and even 
harsh — a lion-looking man, although the garrulous 
Jay has the audacity to speak of him as having 
“ quite a turtle countenance.” He and Eldon were 
both turned out of the awkward squad of Lincoln’s 
Inn corps for awkwardness. His attempts at this legal 
training gave him an opportunity to utter a memora- 
ble jest. When the drill sergeant reprimanded the 
company for not preserving a straighter front, the great 
judge replied, “‘ We are not accustomed to keeping 
military step, as this indenture witnesseth.” 

Dying in 1818, aged 68, he left a fortune of £240,000. 
In 1806 he refused the chancellorship, his large soul 
disdaining the petty sums of 13s. 4d. and 11. 1s. which 
made up the princely income of that office. He left 
five sons and five daughters. He was a consistent 
Christian, and his life was one of elevated purity. 

In his letter to Lord Eldon in 1816, deprecating his 





intention of retiring from the chancellorship, he said, 
“ We all owe our utmost usefulness to our country.” 
This sentiment seemed to be tho argument of his 
career. His merits and his demerits have been well 
summed up by Townsend in a few words: “ He did, 
for the long term of sixteen years, execute justice; 
he did maintain truth ; and all that obloquy can allege 
is that he executed the one in some few instances 
with rigor, and boisterously maintained the other.” 
The impression one derives from reading his biogra- 
phies is of a grand character, and a useful man—one 
who has left the world better off for his having lived, 
and whose memory is to be regarded, if not with ten- 
derness, at least with profound respect. 


_—__*>e—__—. 


ANCIENT TENURES AND CUSTOMS. 
II, 


We find that perplexing questions frequently arose 
in England as well subsequent as prior to the reign 
of Edward I, in relation to tenures of lands, 

When we contemplate that William the Conqueror 
divided that realm into sixty thousand two hundred 
and fifteen military fiefs, and all held of the crown, 
and that the possessors were, on pain of forfeiture, 
required to take up arms and to repair to his standard 
on the first signal, we are not surprised at the troubles 
which followed. The conqueror subjected the barons, 
alike the commons, to the rigor of the feudal govern- 
ment. It is stated in the doomsday book that he 
caused to be recorded all the surveys of the lands and 
estates in the kingdom; and he also substituted the 
murderous practice of single combat for the trial by 
jury. He compelled the people to rake up their fires 
and put out all lights at the sound of the curfew bell, 
which characterized his ‘‘ pomp of power ;”” he caused 
laws to be decreed making it a greater crime to 
destroy an animal than to kill a man. 

Upon the land-owners becoming wealthy, distrust 
and jealousy were rife, and in the sixth year of 
Edward I was passed the statute of quo warranto, 
which was a writ in the nature of a writ of right for 
the king, against him who claimed or usurped an 
office, franchise or liberty, to inquire by what right 
or authority he supported his claim, and so have it 
determined. This statute was passed in the parlia- 
ment, then held at Gloucester, and John, Karl War- 
ren, being called upon and commanded to show by 
what warrant he held his titles, he exhibited to the 
court an old sword, and unsheathing it, said: ‘‘ Be- 
hold, my lords, here is ny warrant; my ancestors, 
coming into this land with William the Bastard, did 
obtain their lands by the sword, and I am resolved 
with the sword to defend them against whomsoever 
shall endeavor to dispossess me; for that king did 
not himself conquer the land and sudue it, but our 
progenitors were sharers and assistants therein,” 

We find that Earl Warren was at that time pos- 
sessed of two hundred lordships. It may readily be 
imagined that there still lingered in the minds of the 
people at the time, the old heroic maxim of the 
Roman, that nothing was honorable but “the plough 
and the sword.” 

In the sixteenth year of EdwardI there was a cus- 
tom in Warham, in the county of Dorset, which it 
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would seem was a most unusual one, and we think 
the only one of the kind that existed in England, 
whereby both males and females had a right equally 
in the partition of lands and tenements. Tenementa 
in Warham sunt partibilia inter masculos et feminos, 
says the record. An astute advocate of woman’s 
rights might argue from this evidence that it was in 
that particular precinct — Warham, in the county of 
Dorset,— wherefrom the beneficent influences of their 
movement emanated, and that from this small begin- 
ning has sprung and been developed the noble “‘ Rev- 
olu a 

The manors of Astley, Wedington, Hillmorton, 
Milverton, and some others, were anciently held by 
Philip de Astley of William, earl of Warwick, by 
the service of holding the earl’s stirrup when he 
should get upon or alight from his horse. 

A certain Mr. Rowland le Sarcere held one hundred 
acres of land for and in consideration of acting like a 
clown, “ to dance and leap around, puff up his cheeks, 
making therewith a sound, etc., etc.,””’ on Christmas 
day, every year, before the king. Another man re- 
ceived messuage and four acres of land for keeping 
dogs to drive away wolves, foxes, cats, etc., from 
Northampton, Essex, and a few other counties. 

There was a custom in the Priory of Dunmow, in 
Essex, that ifany person from any part of England 
came to the church and knelt upon two stones there, 
which, says a Mr. Blunt, who flourished in 1679, are 
yet to be seen, and solemnly took a certain oath 
before the prior and convent, he might receive a gam- 
mon or flitch of bacon. After swearing that they 
never ‘‘made any nuptial transgressions,’ and were 
not guilty of any “contentious strife,’ and had not 
offended each other in “deed or in word,”’ 


“ Or, since the parish clerk said amen, 
Wished yourselves unmarried again,” 


or, during the first following twelve months repented, 
“in thought any way,” but continued true “as when 
you joined hands in holy guire —”’ 

A gamon of bacon you shall receive, 

And bear it hence with love and good leave; 

For this is our custom at Dunmow well known, 

Though the sport be ours, the bacon’s your own.” 


It appeareth from an old register, that one Richard 
Wright, of Badsworth, in the twenty-third year of the 
reign of Henry I, conformed to this custom, when 
John Canna was prior; and, also, one Thomas Lee, 
of Coxal, in Essex, in the second of Henry VIII, 
when John Taylor was prior, did the same, demanded 
and received the bacon. This custom was doubtless 
held out as an incentive to good morals, kind hus- 
bands, and virtue, as, at that time, it was deemed 
most honorable to be able to pass the examination. 
Would it be wise to inaugurate such a custom in New 
York? A quaint grant was once made by William 
of Normandy to the ancient family of Hoptons. The 
author of “ Jocular Customs” tells us that he copied 
it from an old manuscript, and John Stow has it in 
his “‘Chronicle.”’ It is, in brief, as follows: “To the 
heirs male of the Hoptons lawfully begotten,” to 
them and to theirs “ while water runs and the sun 
doth shine ;”’ and, for lack of heirs, to the king again : 
“TI, William, king, in the third year of my reign, give 





to the Norman hunters the Hoppe and Hoptoune, all 
the bounds up and down, under the earth to hell, 
above the earth to heaven.” Then follows the de- 
scription — the following being the habendum clause : 


“ From me and from mine, 
To thee and to thine, 
As good and as fair 
As ever they mine were: 
To witness that this is, in sooth, 
I bite the white wax with my tooth; 
Before Judge Marode and Margenry, 
And my third son Henry — 
For one Bow and one broad Arrow, 
When I come to hunt upon Yarrow.” 


A very large grant for a very small consideration 
say we. 





—_—_ 
i ie 


CURRENT TOPICS. 


The conference committee of the United States 
Senate and House on the appropriation bill has aban- 
doned the amendments made by the senate, increas- 
ing the salary of the judiciary. While hundreds of 
thousands are squandered annually on all sorts of 
chimerical schemes; while our prudent legislators 
legislate to themselves munificent salaries, and cling to 
their franking privileges with the tenacity of leeches, 
the highest judicial officers in the country are left 
with salaries hardly adequate to compensate a police 
justice. 


At the recent commencement of the law department 
of the University of Chicago, the degree of Bachelor 
of Laws was conferred upon Mrs, Ada H. Kepley, 
who had pursued the regular course of studies and 
had passed a very creditable examination. The Legal 
News informs us that “ there was some question with 
the college authorities as to the proper wording of the 
degree conferred upon Mrs. Kepley. It was stated 
that it could not be Maid of Laws, as she possessed a 
‘married disability,’ in the shape of a husband.” The 
progressive spirit of the female portion of the nine- 
teenth century is rather tough on the English lan- 
guage. Not content with having it settled that “‘ he,’’ 
“his,” and “‘ him,” relate to the feminine gender, or 
with having a New York firm of female brokers called 
“bulls,” the grave authorities of the University of 
Chicago demonstrate to us that a woman, and a mar- 
ried woman at that, may bea bachelor. While we 
believe that “ bachelor’? is more honored in the 
breeches than in the present observance, we are not 
disposed to appeal to the ghost of Webster, or Wor- 
cester. We accept the fact, and sincerely hope that 
thesupreme court of Illinois will do the same, and 
find some means of giving the statute such a liberal 
construction as to admit the fair bachelor into the 
bosom of the bar. 


The decision in the United States circuit court, in 
the case of Day v. Buffington, that the salary of a 
state officer cannot be taxed under the United States 
revenue laws, will create much comment, and tend to 
unsettle, for a time at least, the law upon the matter 
of federal taxation. As the dispute in the case men- 
tioned was concerning an income tax, there will be 
an opportunity, upon the hearing of the appeal (we 
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suppose an appeal will certainly be taken), to argue 
the greater question of the constitutionality of the act 
of congress. If the income tax be a direct one, as 
many believe it to be, it is time to have its constitu- 
tionality definitely settled. The necessities of the 
nation no longer demand a resort to financial meas- 
ures of questionable legality. We therefore trust, 
that, when this case shall come before the supreme 
tribunal of the nation, the most important princi- 
ple involved in it will neither be evaded by counsel 
nor passed over by the court. Five years of peaceful 
prosperity lie between the present and the time when 
the organic law was powerless and silent amid the 
dangers of civil conflict. It is proper now that that 
law should resume its full force, and the court of last 
resort should not hesitate, whenever the opportunity 
offers, to inquire into the relations of that law, and by 
their judicial declarations render it what it purports 
to be, the supreme law of the land, directing and 
controlling with absolute authority the action of every 
department of the federal government. 


We have on more than one occasion expressed our 
doubts as to whether trial by jury was any longer 
entitled to the high panegyrics that civilians in times 
past have been wont to lavish upon it. The verdicts 
rendered in several recent cases have given rise to the 
suspicion that juries are liable to be the most wrong- 
headed set of men in the world. The London Times, 
in arecent article, proposed to abolish the jury system 
in Ireland, founding its remarks upon the case of 
Barrett, an Irish tenant’s son, who has been thrice 
acquitted of the murder of Captain Lambert, a land- 
lord of county Galway. We have known several 
cases out of Ireland that would afford as strong 
arguments against jury trial. The Times says: 


“ Wedo not charge the Dublin jurymen with disloyalty, 
complicity with crime, oreven timid subserviency to the 
threats of an excited populace, but we have no hesita- 
tion in saying that by the verdict at which they arrived 
on Saturday evening they have borne the most emphatic 
testimony to their incompetence for the discharge of 
their duty as jurors. Doubtless, as we have hinted, they 
would not be sorry to be relieved from those functions, 
and it may be that the present folly and mischief are se- 
riously meant to discredit a system somewhat burden- 
some to the well-to-do tradesmen of the Irish metropolis. 
We say nothing of the moral obliquity which could con- 
done murderous crime and violate the solemn obliga- 
tion todo public justice for such a paltry end as this; 
but we havea right toremind jurymen in Ireland that 
their duties are the correlatives of privileges which they 
prize and with which they would not readily part. The 
administration of criminal justice in Ireland has always 
been rendered difficult by the timidity of some, by the 
obstinacy and ill-faith of others. The acquittal of Bar- 
rett, at open variance with proved facts and with the 
common judgment of the public, has crowned the edifice 
of absurdity, and will, perhaps, compel attention to an 
evil which craves an immediate.remedy. If life and 
property are to be made tolerably secure in Ireland, the 
energy of the law must be practically asserted; and if 
the system of trial by jury, traditionally revered among 
us, be found to fail after repeated experience in the sister 
island, it surely becomes us not to acquiesce in the de- 
feat of the law, but to devise a more stringent system, 
better fitted for a country where passions run so high 
and public duties are so lightly regarded. If we are to 
legislate for Irishmen on the supposition that they are 





incapable of making contracts by which they may be 
justly bound, we may have to consider whether they are 
capable of discharging the duties of jurymen, 


We clip the following from a recent number of the 
London Law Times: 


“The inns of court volunteer ball of Tuesday was one 
of the greatest successes as well as one of the most tre- 
mendous crushes of this or any other season, The bril- 
liancy of the ancient hall of Lincoln’s inn, lighted with 
the even light of 600 candles, the exquisite taste of the 
floral decorations, and the abundance of varied and su- 
perb toilettes, constituted a scene never before found 
within legal precincts, and rarely surpassed in the outer 
world, The guests began to arrive soon after ten o’clock, 
and the stream of arrivals hardly slackened until about 
twelve. This was the most crowded period of the even- 
ing, and the heat was so intense that an unprejudiced 
observer could hardly help wondering at the vigor dis- 
played by the dancers, among whom many well-known 
legal luminaries might be seen footing it with the most ac- 
tive. The crush, however, was soon abated by the retire- 
ment of many of the more staid of the guests; and a 
powerful diversion was effected by the opening of the 
marquee in the gardens, which served for a supper room, 
and where an admirable supper was served in a manner 
that was really faultless. Here the non-dancers found 
much to keep away ennui, and the dancers prepared 
themselves for fresh exertions. In short, we believe that 
the ladies, who, of course, are the supreme tribunal in 
such matters, were satisfied; and many a remark was 
heard as to the beauty of the hall, the ‘niceness’ of the 
supper, and the perfect ‘ loveliness’ of the music.” 

Now, this is what we call fine writing on a great 
subject. This is what comes of living under an old 
civilization. We cannot expect such “ high-jinks” in 
this country in a good many years. We have read 
nothing equal to this scene, except that other recent 
“ blow-out,”’ in which the high legal functionaries of 
Great Britain smoked before the prince. Think of 
600 candles — ‘‘ brief’? ones, of course. And of the 
“legal luminaries,” chief among whom must have 
been Mercury, certainly, in right of his light-footed- 
ness and his godship over thieves. Wesuggest to the 
court painter—we haven’t his name by us—to 
depict these two scenes in the grand style for the 
ornamentation of the parliament house. Byron has 
described a scene similar to the avove: 

There was a sound of deviltry by night, 

And Lincoln’s Volunteers had gathered then 
Some beauty, more chicanery, and bright 

The candles lighted up stout women and learned men, 
A hundred wigs bobbed awkwardly, but when 

“ Supper!’’ resounded with stentorian yell, 
That magic sound chased “ ennui”’ to her den, 

And all went cheerful as a court-house bell. 

We may not be quite accurate—we quote from 
memory. But what have lawyers to do with dan- 
cing? True, Lord Chancellor Hatton owed his prefer- 
ment to his excellent dancing, but we are not all 
Hattons—in point of dancing. And late suppers 
interfere with digesting. 


—_——*oo———_ 


In the case of Hill v. Ribbetts, where the inheritance to 
the property of the late Mr. White, of Yorkshire, Eng., 
amounting to £200,000, was claimed by a daughter born 
in New York, the claim was barred by proofs of a 
valid Scotch marriage of deceased previous to his mar- 
riage in New York. 
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OBITER DICTA. 


A Kentucky sheriff has notified the tax payers in his 
district that he is “ tyred of duning for taks,”’ and that 
“ the taks-paiers ot to know tha ot to pa without biung 
duned.”’ 


Lawyers have a ludicrous habit of identifying them- 
selves with their clients by speaking in the plural num- 
ber. “ Gentlemen of the jury,” said a western lawyer, 
“at the moment the policeman says he saw usin the 
trap, I will prove that we were locked up in the station- 
house, in a state of intoxication.” 

Two lawyers in a certain town were returning from 
court, when one said to the other, “ I’ve a notion to join 
Rev. Mr. "s church ; been debating the matter for 
some time. What do you think of it?” ‘ Wouldn’t do 
it,” said the other. “Well,why?” ‘ Because it could do 
you no possible good, while it might be of great injury to 
the church.” 





Judge K , of North Carolina, is a great stickler for 
forms. One day asoldier, who had been battered con- 
siderably in the war, was brought in asa witness; the 
judge told him to hold up his right hand, ‘“Can’t do it, 
sir,” said the man. “Why not?” “Got a shot in that 
arm, sir.’ “Then hold up your left.” The man said that 
he had gotashot in that arm too. “Then,” said the 
judge, sternly, “‘you must hold up yourleg. Noman 
can be sworn, sir, in this court, by law, unless he holds 
up something.” 








COURT OF APPEALS ABSTRACT.* 


ACKNOWLEDGMENT. 


Where a conveyance is acknowledged before an officer 
authorized to takesuch acknowledgment within the 
limits of his jurisdiction, it will be presumed that such 
acknowledgment was actually taken within such limits. 
The People v. Snyder. 

ACTION. 


1. Action will not lie by one claimant of money due 
under a contract with the government, when the same 
is paid by an officer of the government, with notice of 
the claims of both, to another claimant, against such 
other claimant as for moneys had and received to the 
plaintiff’s use; and this is so, although the plaintiff 
proves himself to have been entitled, as between him 
and the defendant, to have received such moneys from 
the government. Butterworth v. Gould. 

2. In such a case, the moneys are not received by the 
defendant to the plaintiff’s use, and their receipt by the 
defendant does not in any respect affect the plaintiff’s 
right to call upon his debtor, whether a government or 
an individual, for payment. Jb. 

3. Patrick v. Metcal/, 37 N. Y. 332, referred to and fol- 
lowed. 

ADMINISTRATION, 


A surrogate has the power, under the act of 1837 (2 34, 
chap. 460), to revoke letters of administration, granted to 
a person claiming to be the wile of the intestate, when 
the fact that she is not such wife, is brought judicially to 
his notice. Kerr v. Kerr. 


ADMINISTRATORS, 

1, An administrator, personally, and not the estate, is 
Mable for all contracts made by him for the funeral 
exp of the d 1, Ferrin v. Myrick, administra- 
tor. 

2. And, in case of his death or removal after such con- 








* From 4i N. Y. Reports (2 Hand), being cases decided at the 
December term, 1860. 





tract,and the appointment of a new administrator in 
his place, noaction against the latter, as representing the 
estate, can be maintained thereon. Jb. 

8. Accordingly, where an administrator, having male a 
contract with the plaintiff, engaging him’ to furnish 
gravestones for the grave of the intestate, was subse- 
quently removed, and the defendant appointed admin- 
istrator in his place, — Held, on demurrer to a complaint, 
alleging the contract of the defendant’s predecessor for 
the gravestones, their construction by plaintiff, his 
readiness to deliver them, and sufficient assets in the 
hands of the defendant, that it did not state facts suffi- 
cient to constitute a cause of action, and the demurrer 
must be sustained Jb. (Murray and Mason, JJ., contra.) 

4. It seems that in all causes of action arising upon con- 
tracts made by executors or administrators, the claim is 
against the executor or administrator personally, and 
not against the estate, and the judgment must be de bonis 
propriis ; and such causes of action cannot be united with 
causes of action arising upon the contract of the de- 
ceased, 1b. (Hunt, Ch. J.) 


AGREEMENT TO DEVISE LAND. See Lease, 


APPEAL. 


1, Where, on a verdict for the plaintiffat circuit, the de- 
fendant moved for anew trial at special term of the 
supreme court, which was denied, and on appeal from 
that order to the general term, it was affirmed, and the 
judgment then entered on the verdict, an appeal will not 
lie from such judgment to this court. Such judgment is 
not an actual determination made at a general term of 
the supreme court. White v. Delaware, Lackawana and 
Western Railroad Company. 

2. An appeal will not lie to this court from a judgment 
of the supreme court upon an award of arbitrators. The 
proper method of review, if such judgment is reviewable 
in this court, is by writ of error. Freeman v. Kendall. 

8. Isaacs vy. Beth Hamedrash Society (19 N. Y. R. 584), 
followed. 


APPEALABLE ORDER. 


1, An order of the supreme court denying a motion to 
set aside a regular judgment in that court, on the ground 
that the defendant was not served with process, and the 
appearance for him was wholly unauthorized, is not ap- 
pealable to this court. Foote, executor, vy. Lathrop, im- 
pleaded, 

2. No party hasa “substantial right,” within the mean- 
ing of section 11 of the code, to have a regular judgment 
against him set aside on motion. It is in the discretion 
of the court in which such judgment was rendered to 
set it aside or not; and, even if void, they may leave the 
party affected by it to show it so in a proper action. Jb. 

3. An order made after verdict giving leave to the de- 
fendant to renew a motion made before trial, and denied, 
to set aside an order of arrest granted in the action, and 
staying judgment on the verdict in the mean time, is not 
appealable to this court. Miannay v. Blogg. 

4. An order of discontinuance, without costs, even ofa 
legal action, commenced in the supreme court for the 
recovery of money only against a sole defendant, though 
made after the cause is at issue and referred, uncondition- 
ally and without the consent of the defendant, is within 
the power and in the discretion of that court; and although 
expressly made appealable to this court by the code, is 
not reviewable here. De Barante v. Deyermand, executor. 

5. An appeal from the affirmance of such order by the 
general term will be dismissed. Jb. 

6. An appeal does not lie to this court from an order of 
the general term of the supreme court affirming an order 
of the special term denying a motion for readjustment 
of costs. The People ex rel. Clute v. Boardman, 


BOND. See Contract. 


BOUNDARIES. See Estoppel. 
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BROKERS, 


A real-estate broker employed to purchase real estate 
earns his commission when he has, in good faith, brought 
to his employer a vendor who makes a written contract 
with him for the sale of the property. It is no answer to 
his claim for commission against such employer that the 
vendor could not make perfect title, and was, therefore, 
unable to carry out his contract of sale. Knapp v. Wallace. 


DEATH FROM NEGLIGENCE. 


1. One who is approaching a railway crossing is not ab- 
solved from the duty of looking up and down the track 
to see whether a train is approaching by the omission to 
ring the bell or blow the whistle; and if failure to take 
such precaution contributes to any injury received by 
him by a collision with trains running on said railroad, 
he cannot recover for such injury, (Lott. J., and Hunt, 
Ch, J., contra.) Havens et al, administratriz, elc., v. The Erie 
Railway Company, appellants. 

2. Ernst v. Hudson River Railroad Company (39 N. Y. 61), 
and Wilcox v. Rome and Watertown Railroad Company (id. 
$58), approved and followed. 


DEED. 


1. Where a conveyance of real estate has been subscribed 
and sealed by the grantor, attested by the witnesses 
under a clause stating that it had been sealed and deliv- 
ered in their presence, but the grantee was not then 
present, and remained ignorant of the existence of the 
deed until long after the death of the grantor, and the 
grantor continually remained in the possession of the 
premises described until his death, when the deed was 
found among his papers,—Held, that such conveyance 
was wholly inoperative to pass the title, and no delivery 
thereof to the grantee could be presumed or inferred from 
these facts. Fisher and others v. Hall and ano. 

2. It is not necessary that the grantee, or his agent, 
should be present at the subscription, sealing and wit- 
nessing of a deed, or himself actually manually receive 
the instrument, to render it operative; but it should be 
placed within the power of some other person for the 
grantee’s use, or the grantor should unequivocally indi- 
cate it to be his intention that the instrument should 
take effect as a conveyance of the property, so that if he 
retain the possession of the deed, it should appear to be 
merely as bailee of the grantee. Jb. 

8. A condition in a deed that the grantee, his heirs and 
assigns, shall not, at any time, manufacture, or sell, to 
be used as a beverage, any intoxicating liquor, or per- 
mit the same to be done on the premises conveyed, unless 
the grantor, his heirs or assigns, shall sell other land in 
the same village, without such restriction, or shall them- 
selves manufacture or sell, or permit on their lands in 
the same village, to be manufactured or sold, such liquor 
to be used as a beverage,—Held, a valid condition, not 
repugnant to the grant; and the conveyance imposing 
forfeiture and giving a right of re-entry to the grantor 
upon breach of the condition, held, that the grantor may 
recover in ejectment, upon proof of the breach, without 
previous entry, demand or notice, Held, further, that a 
conveyance by a grantee of the plaintiff of another lot in 
the same village without any such restriction, did not 
prevent forfeiture by the defendant, where the grant by 
the plaintifftosuch other grantee contained such restric- 
tion: and this, although the restriction in the deed to 
the defendant was conditioned upon either the plaintiff 
or his assigns conveying other premises without such re- 
striction. eld, also, that the mere sale ofa glass of 
liquor upon another lot in the village, conveyed by the 
plaintiff, in the presence of the plaintiff, and without 
objection by him, was not such a “‘ permission” by him, 
as came within the meaning of that expression in de- 
fendant’s deed. Plumb v. Tubbs. 

4. A deed is presumed to have been delivered at the 
time ofits date. The People v. Snyder, 





DETERMINATION OF CLAIMS TO REAL PROPERTY. 

1. The provisions of the revised statutes, as amended 
by subsequent acts relating to proceedings by notice, to 
compel the determination of claims to real property (title 
2, chap. 5, part 3, R.S.), are not repealed or affected by 
section 449 of the code of procedure; but the proceeding 
by summons and complaint there authorized isa cumu- 
lative remedy. Burnham v. Onderdonk. 

2. Where the person upon whom such notice is served 
under the statute, claims to hold a certificate of sale of 
the premises, for the term of ten thousand years, for non- 
payment of municipal assessments, he is claimant of 
“an estate for a term of years not less than ten,” within 
the meaning of the statute, and can be proceeded against 
thereunder. (Daniels, J.) 1b. 

3. The enumeration in section 471 of the code, of certain 
titles and sections of the revised statutes, which should 
not be affected by it, does not warrant the inference that 
all those on similar subjects not soenumerated were 
repealed. (Daniels, J.) Ib. 


DIVORCE. 


1, A divorce granted in Indiana, where neither of the 
parties, in fact, resided at the time, and where there 
had been no personal service of process within that 
state upon the defendant, nor authorized appearance for 
her, is invalid here, although the Indiana record recites 
the residence of the plaintiff in good faith for one year 
within the state of Indiana, and shows an appearance for 
the defendant by one purporting to bean attorney at law 
in that state. Kerr v. Kerr. 

2. The constitution of the United States, and the acts 
of congress, declaring that full faith and credit shall be 
given in each state to the judicial proceedings of every 
other state, and the acts of congress declaring that the 
judgments of the state courts shall have the same faith 
and credit in other states as they have in the state where 
they are rendered, do not prohibit an inquiry by the 
courts of this state into the jurisdiction of the court of 
another state, in which the original judgment was ren- 
dered; nor any inquiry into the right of that court to 
exercise authority over the parties or the subject-matter, 
nor an inquiry whether the judgment is founded upon, 
or impeachable for, fraud; and such judgment may be 
inquired into in these respects, although, according to 
the statements in the record itself, the court had acquired 
jurisdiction, both of the person and the subject-mat- 
ter. Ib. 

ESTOPPEL. 

Recitals in an instrument are evidence against the 
party executing it, but, when immaterial to the instru- 
ment, or when the action is not founded on the instru- 
ment, but is wholly collateral to it, the recitals work no 
estoppel. Reed v. McCourt. 


EVIDENCE. See Contracts, 

1. After a party has been permitted to testify without 
objection to transactions between himself and a deceased 
person, in an action between himself and the represent- 
atives of such deceased person, it is error to strike out 
this evidence, even on the motion of such representative. 
Quin v. Lloyd. 

2. A party, against whom a witness is called and exam- 
ined, cannot lie by and speculate on the chances, first 
learning what the witness testifies, and then, when he 
finds the testimony unsatisfactory, objecting either to 
the competency of the witness or to the form or sub- 
stance of the testimony. Jb. 

GUARANTY. 

1. One who guarantees in writing the payment of a 
bond assigned by him thereby estops himself from de- 
nying in an action on the guaranty, that the makers of 
the bond were competent to contract in the manner they 
did. Remsen v. Graves, 
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2. Accordingly, where a cemetery association, organized 
under the general act, executed to the defendant a bond 
for money loaned by him to them, which he subsequently 
assigned to the plaintiff, indorsing thereon a guaranty to 
the plaintiff of the payment thereof. Held, in an action 
on the guaranty, that the defendant would not be per- 
mitted to set up that the association were not authorized 
to issue such bond, or that the same was not a binding or 
valid obligation when issued. Jd. 

8. The taking by the plaintiff of another bond at a 
higher rate of interest from the association, as collateral 
to the original, and having a longer time to run; and the 
receipt of interest on the said new bond, does not release 
the defendant on his guaranty, although it appeared that 
the principal debtor became insolvent subsequent to the 
taking of the new bond. Jd. 


INDEMNITY. See Contract. 


INSURANCE. 
Where the plaintiff, the holder of a policy of fire in- 
surance upon his goods in a certain store, being desirous 
of removing the goods to another store, and of having 
the policy cover the goods when so removed, applies to 
the defendant, the insurance company, by whom the 
policy is issued, “to have it transferred to cover the 
goods in the new building,” stating that the goods 
were to be moved that day, and the company, ac- 
cordingly, by their secretary, indorsed on the policy 
and signed a memorandum, that it was “ trans- 
ferred to cover similar property” in the new building. 
Heid (Woodruff, J., contra), a fire having the next day de- 
stroyed the goods before their removal, that the defend- 
ants were still liable for the loss. Kunzze v. The Ameri- 
can Exchange Fire Insurance Company. 


JUDICIAL NOTICE, 


Courts will take judicial notice of whatever ought to be 
generally known within the limits of their jurisdiction. 
And, accordingly, the courts of this state will take judi- 
cial notice, that the western portion of the territory of 
this state was, by its own act, ceded to the state of Mas- 
sachusetts, and, by the latter, conveyed tocertain parties, 
who afterward, under the proper authority of both states 
and of the nation, extinguished the title of the Indians 
to it. (Daniels, J.) The People v. Snyder. 


LEGACY. 


1. A court of equity will not, in the absence of fraud or 
undue influence, interfere to set aside a sale by a legatee 
of a legacy of a fixed and certain sum of money, payable 
at a fixed period after the death of the testator with in- 
terest, although such sale was made some years before 
the legacy was due, and for an inadequate consideration; 
and although the legatee was at the time of the salea 
“veckless, dissipated, improvident, and weak-minded 
young man.” Parmelee v. Cameron. 

2. Such a sale is not within the equity rule, which en- 
ables the court to relieve expectant heirs, remainder- 
men, and reversioners, from disadvantageous bargains, 
where both the amount or value of the interest sold and 
the time of its enjoyment are uncertain. Jb. 

8. Mere inadequacy of price is not a sufficient ground 
for avoiding a sale, unless the inadequacy is so gross as 
to afford presumptive evidence of actual fraud, or is cou- 
pled, in fact, with fraud, surprise, ignorance, mistake, 
delusion, or imbecility. 1d. 


MISJOINDER. 


A misjoinder of parties plaintiff, when apparent upon 
the face of the complaint, cannot be taken advantage 
of except by demurrer. Fisher v. Hail, 


NEGLIGENCE, 


In an action for injuries to the plaintiff caused by the 
alleged negligence of the defendant, a railroad company, 





in running its train against the plaintiff’s wagon at a 
crossing, — Held, unanimously, that a refusal to charge 
that the plaintiff was not relieved from the duty of ex- 
ercising ordinary prudence in approaching the crossing 
by the omission of the defendants to give the required 
signal on approaching such crossing, was error. Baxter 
v. Troy and Boston Railroad Company. 


PLEADINGS. 


1. Where the complaint alleges an amount of indebted- 
ness of the defendant to the plaintiff for services per- 
formed, without stating the value of such services nor 
their extent, but claims that the indebtedness is “ for 
the balance remaining due after sundry payments made 
by the defendant,” and the answer is merely a denial of 
the allegations of the complaint, — Held, reversing the 
court below, that, on the trial, the defendant was, under 
these pleadings, entitled to prove payment to the plaint- 
iff on account of the services alleged. Quin, administraior, 
ete., Vv. Lloyd. 

2. McKyring v. Bull (16 N. Y. R. 297), commented upon 
and distinguished, J6. 


POWERS. 


1. A power in trust, given to executors, to sell real 
estate, devised absolutely by the will, is valid. Crittenden 
v. Fairchild. 

2. Such power is not inconsistent with the devise, but 
the estate vests in the devisees, subject to the execution 
of the power. Jd. 

3. Quinn v. Skinner (49 Barb. 128), distinguished. Ib. 


PROMISSORY NOTES. 


1. An accommodation indorser, without consideration, 
of a promissory note, is not liable toa transferee of the 
note afier maturity from the person for whose accom- 
modation it was indorsed, although such transferee paid 
a full consideration. Chester v. Dorr et al. executors. 

2. The defense of want of consideration attaches to the 
note, after maturity, into whose hands soever it may 
then come. Jb. 

3. Accordingly, where the defendant indorsed for the ac- 
commodation of M., without consideration, a promissory 
note, made payable by the maker to the defendant's” 
order, for the purpose of enabling M. to get such accom- 
modation indorsement from the defendant; and this 
note having been held by M. until after maturity, and 
then transferred, by him, for a full and good considera- 
tion, to the plaintiff, — Held (Hunt, Ch. J., and Mason, J., 
contra), that the latter could not recover of the defendant 
upon the indorsement. J. 


RAPE. 


1. On the trial of an indictment for rape, although 
proof of the fact that the prosecutrix made complaint 
recently after the commission of the offense is compe- 
tent, yet evidence of the particulars of such complaint 
are inadmissible on behalf of the prosecution. Baccio v. 
The People. 

2. Accordingly, where the mother of the prosecutrix 
was permitted to testify, in detail, on her direct examin- 
ation, to the statements of the latter, made to her, of the 
time and manner of the commission of the offense by the 
prisoner, Held, unanimously, error. 1b. 

8. Quere. Whether even the fact of such complaint 
having been made more than three weeks after the al- 
leged rape is competent, in the absence of any explana- 
tion of so long a delay. (Woodruff, J.) Ib. 

4. And it seems, that the evidence of the mother, that 
the prosecutrix stated to her, in explanation of this omis- 
sion to make complaint sooner, that she was deterred by 
threats of the prisoner, is for no purpose admissible, Jd, 


SALE. See Legacy. 
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STOCKHOLDER. 


One whose shares of stock in a railroad corporation 
have been forfeited by the company for non-payment of 
calls, is not a stockholder within the meaning of the 
tenth section of the general railroad act of 1850, so as to 
render him liable to acreditor of the company for the 
amount unpaid upon the forfeited stock, although the 
debt was contracted by the company before the stock 
was forfeited. (Hunt, Ch. J., and Woodruff, J., contra.) 
Mills et al. v. Stewart, 


TENANTS IN COMMON. 

Under a devise, in 1834, to the testator’s son, “G., in 
trust, and for the use of his children and their heirs, re- 
serving the income of the above property for the bene- 
fitofmy son G. and his children, during their natural 
life,” stating that it is the testator’s will, “ that the prop- 
erty devised should-remain undivided, and in common 
until the youngest child shall have attained the age of 
eighteen years,” the property became vested in G. and 
his children, as tenants incommon. Fisher v. Hall. 


WARRANTY, 


1, On an executed present sale of an article, with war- 
ranty as to quality, it is neither necessary nor allowable 
to rescind the sale, and return, or offer to return, the 
property sold, on account ofa breach of the warranty. 
And the buyer’s omission to do so in no way impaired 
his right of action for damages for such breach. It is 
otherwise where the sale is executory of goods to be of a 
particular quality. Rust v. Eckler. 

2. In an action to recover damages for breach of war- 
ranty, in the sale of a quantity of cheese, where the de- 
fendant claims that the cheese was injured by storage in 
an improper place by the plaintiff’s agent, it is admissi- 
ble to ask such agent, who was shown to have had ex- 
perience in dealing in and handling cheese, whether 
“he saw any thing in the condition of the cellar, or its 
surroundings (where the cheese was stored by him), that 
rendered it an improper and unfit place to put it.” Jd. 





DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF PENNSYLVANIA.* 
ATTACHMENT. 


1, Of rent.—E. owned land which was leased, he ap- 
plied to be discharged as a bankrupt December 7th, and 
was discharged December 12th. A quarter's rent, due 15th 
of the next January, passed to the assignee, and no part 
of it was bound by an attachment-execution served No- 
vember 2lst. Evans v. Flamrick. 

2. In foreign attachment the land itself can be attached, 
and a lien, which carries with it the accruing rents, 
obtained. 1b. 

3. An attachment-execution cannot be levied of land, 
but only of debts or choses in action. Jd. 

4, Rent not due is an incidentof the reversion, is a part 
of it, and therefore a part of the realty; and a levy on the 
reversion which the plaintiff might make on a fi. fa. would 
have fastened on the rent and carried it over by a sale to 
the purchaser of the reversion. 1b. 


FIDUCIARY CAPACITY. 


1, Liability of Party.—In order to bring a party into 
liability for profiton property sold to acompany, he must 
have occupied a fiduciary relation to it,so that money 
received by him to his own use was, by means of his 
fraud, money of the company. McElhenny’s Appeal ; 
Hubert Oil Company. 

2. In such case equity has jurisdiction but does not give 
damages, but a restoration of the thing wrongfully taken, 





*¥From P. Frazer Smith, State Reporter, to appear in vol. 10 of 
his reports. 





that is, the money received, or an equal sum and inter- 
est. Ib. 
FIXTURES. 

1. Right to remove.— A tenant who erects fixtures for the 
benefit of his trade or business may remove them from 
the demised premises within his term. Hey v. Bruner.. 

2. Seizure of, on execution. — Where a tenant has a right to 
sever and retain fixtures, they are liable to be seized and 
sold in execution and severed by the purchaser. Jb. 

3. A tenant covenanted to makeadditions, etc., “ofa per- 
manentcharacter,’’ to the value of $1,500, “and tointroduce 
machinery necessary to his business, the permanent ad- 
ditions, etc., toremain on the property at the expiration 
of this lease, and to belong to the owners of said premises,” 
The machinery, etc., was subject to sale under an execu- 
tion against the tenant, and to removal by the purchaser 
during the term. Jb. 

4. Boiler and engine. — A boiler and engine put up by a 
tenant are movable fixtures, 1b. 


MASTER AND SERVANT. 

1. Injury to servant.— Where an injury happens to a 
servant in the course of his employment, the master is 
responsible if it was caused by his negligence. Johnson 
and wife v. Bruner, 

2. If an injury toaservant is the result of the hazardous 
nature of the employment, without any fault of the 
master, he is not liable; but if his negligence was the 
direct and proximate cause of the injury, he is responsi- 
ble whether the business was hazardous or not. Jb. 

8. If the misconduct of the servant, or his omission of a 
duty defined or prescribed by law, contributed to his 
injury, there would be no question for the jury. Ib. 

4. Negligence is always a question for the jury when 
there is any doubt as to the facts or the inferences to be 
drawn from them, J6., 


NEGLIGENCE. See Master and Servant. 


PROMISSORY NOTE. 


1. Note by corporation officers for corporation debt. — Bur- 
roughs, treasurer of a corporation, drew a note in blank 
and obtained the indorsment of Bellis, ** Pres’t,’”’ fora 
debt due by the company to Sharp, Bellis refusing to in- 
dorse as an individual. The note was afterward filled 
up with Bellis’s name as payee, and the amount and 
“Pres't’”’ erased by Burroughs. It was then handed to 
Sharpe, who had no knowledge of the erasure, but knew 
of Bellis’s connection with the company, in payment for 
the debt due by the company, and so receipted for. Held, 
under the circumstances, that Bellis was not individually 
liable. Sharpe et al. v. Bellis. 

2. If Sharpe had been astranger to Bellis and to his 
connection with the company, “ Pres’t”’ after his name, 
in absence of anything on the face of the note to indicate 
his possession of it in a representative character, would 
be a restrictive indorsement. Ib. 

8. In such case, when an agent does not mean to be 
personally bound by a writing, he must disclose the 
name of his principal whom he intends to bind, Ib. 

4. Where the affix was not under such circumstances as 
to make it restrictive, and to bind the agent, its erasure 
would be immaterial, and would not affect the instru- 
ment, Jb. 

5. If Sharpe knew the official relation of Bellis, the 
erasure was material, as it changed his obligation from 
a representative to a personal undertaking. Jb. 

6. Sharpe was not a holder for value as against Bellis, 
the note having been given foran antecedent debt with- 
out surrender of any security. Ib. 

7. If Sharpe knew that Bellis was president of the com- 
pany, the note was the company’s, and Bellis could not 
be sued upon it. Jb. 


STATUTE OF LIMITATION. 
1. Original claim.— A party who has to meet the statute 
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of limitations is bound, in the first instance, to prove his 
original claim,which he can do by an admission, though 
made at the same time with the new promise. Barwell v. 
Wirth. 

2. Special notice.— When parties go to trial on the plea 
non assumpsit infra sex annos and the replication assumpsit 
infra sex annos, it is not fhecessary that there should be 
any special notice in a bill of particulars, or otherwise, 
that the plaintiff intended to prove a new promise. Jb. 

8. Evidence for jury. — Under the plea of the statute of 
limitations, there was evidence that the defendant said 
she had no money, but a friend who was absent would 
give her means to pay, and that she would pay the debt. 
This was unlike a promise to pay when able, and was 
properly submitted to the jury. Ib. 

4. Possession by widow.— Where a widow remained in 
exclusive possession of her husband’s land for more than 
twenty-one years after his death, declarations that he 
had devised it to her during widowhood negatived any 
adverse claim or intention toclaim by the statute of lim- 
itations. Breidegam v. Hoffmaster. 


WILL. 

1. Construction of. — A testator bequeathed to each of his 
children one equal share of the residue of his estate, pro- 
viding that, if any of them died before receiving their 
shares, “ the heirs or legal representatives of such shall 
be entitled to the shares their ancestors would have been 
entitled to.” Ina codicil he recited that one of his daugh- 
ters had died leaving a son, and gave to “him ali that I 
had in my will devised to his mother, except in case the 
son should die without lawful issue, that the said legacy 
shall be equally divided among my children or their legal 
representatives.” Held, that the son took his mother’s 
share absolutely. Mengel’s Appeal. 

2. Construction of devise. — A testatrix gave to her execu- 
tor “all my estate, real, personal, and mixed,” in trust, 
“out of my personal estate and the income of my real 
estate to pay to my son such sum as my said executor 
may deem proper, always allowing my said son sufficient 
to support him respectably ; and if my said son becomes 
sober, etc., it is my will that he should receive the rents, 
ete., of the real estate during life.” The son died without 
becoming sober, etc. Held, that by the first clause the 
son took no estate in the real estate given to the execu- 
tor, but in the next clause a conditional life estate was 
given him in the rents, etc.; but, as the condition was not 
performed, he took only a legacy sufficient for his sup- 
port. Donohue v. McNichol. 

8. She further directed on her son’s death leaving “ law- 
ful issue,”’ that the executor should “ pay such issue the 
income of my said real estate, and such part of my per- 
sonal estate as my executor may deem proper, and after 
the death of such issue of my son, in trust for my lawful 
heirs and assigns forever;’’ and that none of her real es- 
tate should be sold or mortgaged during the life of her 
son “or his lawful issue.” Held, that this clause gave an 
estate for life by implication to the issue. Jb. 

4, She further directed that, on the death of such lawful 
issue of her son, the executor should convey to her heirs 
all her real and personal estate ; and, in case of the son’s 
death without lawful issue, the executor was to hold all 
her estate for “‘my lawful heirs, their heirs and assigns 
forever, * * * and to give up and convey all my real and 
personal estate unto my lawful heirs, their heirs and as- 
signs forever.” At the death of the testatrix her son was 
her sole heir; he afterward married, and died intestate 
without having had issue, leavinga widow. At his death 
the mother’s nephews and nieces were her heirs. Held, 
that the son took the estate as heir at law by descent. Ib. 

5. If the event upon which an estate is limited may, by 
possibility, not occur within a life in being, or twenty- 
one years afterward, it is too remote. Jb. 

6. In applying the rule against perpetuities, it is an in- 
variable principle that regard is to be had to possible, not 





actual, events, and the fact that the limitation might have 
included objects too r te is fatal. Ib. 


SUPREME COURT OF INDIANA.* 
INJUNCTION. 

1, Nuisance: obstructing highway.— A private person 
cannot enjoin the obstructing of a public highway with- 
out showing a special and peculiar injury to himself, not 
common to the public. The fact that the injury to such 
person is greater in degree than that to others does not 
entitle him to such relief. The injury may be to more 
than one person, but must not embrace the entire public. 
McCowan and others v. Whitesides. 

2. In a complaint to enjoin the obstructing of a public 
highway, the only averments connecting the plaintiffs 
with the highway were, “‘ that it is their usual, conven- 
ient, and necessary route of travel from their houses, 
which are all on, or in the vicinity 6f, the road, to their 
market town, and usual place of business; and that, 
without greater or less circuity, when the road is so 
obstructed, they, and each of them, have no other means, 
nor have the public wishing to use the road, of going to 
and fro, as they have a right to do, for business, comfort 
and pleasure.”” Held, that the complaint was bad on de- 
murrer, Jd. 





JOINT DEBTORS, 


Release.—A. held a judgment against B. and C, for a 
certain amount; B. paid half the amount, and thereupon 
A. executed to him a written instrument, wherein A. cov- 
enanted that he would thenceforth “ pursue the legal 
and equitable remedy on said judgment against C. 
alone, and not against B., looking to C. alone for 
the full and final payment and satisfaction of said 
judgment, without, however, intending to prejudice or 
interfere with the rights and liabilities of said B. and C. to 
each other on account of such judgment.” Held, that 
this instrument did not operate as a release of C. from 
liability upon the judgment. Aylesworth v. Brown. 


JURISDICTION. 


1. Pleading. —In pleading a record of a judgment, it is 
unnecessary to show by averments that the court had 
jurisdiction. Spaulding v. Baldwin. 

2. Decedents’ estates: proceeding to sell real estate.— An 
application to sell lands in the course of administration 
stands upon the footing of an ordinary adversary judi- 
cial proceeding in a court of superior jurisdiction. J, 

3. Collateral proceeding. — Where jurisdiction has been 
acquired in such a proceeding, subsequent errors in the 
course of its exercise — as in the order of sale and its con- 
firmation, however grave and glaring, will not subject 
the judgment to successful collateral attack. Jb, 


LIQUIDATED DAMAGES. 


1. Where a party covenants for the abstaining from do- 
ing, or for the performance of, some particular act or acts 
which are not measurable by any exact pecuniary stand- 
ard, and it is agreed that the party so covenanting shall 
pay a stipulated sum for a violation of any of such cove- 
nants, that sum is to be deemed liquidated damages, and 
nota penalty. Studabaker v. White. 

2. Bond: restraint of trade: liquor traffic.— Bond for 
$1,000, conditioned that the obligor should sell no more 
spirituous or malt liquors or wine, within a county 
named, after a specified date, or cause the same to be sold 
within said county, either directly or indirectly, after 
the time specified, or manufacture or obtain any spiritu- 
ous or malt liquors or wine, or cause to be sold, in said 
county, by himself or any other person, either directly 
or indirectly, after said date; that he should settle a cer- 
tain obligation calling for liquors, payable to a third per- 
son named, of a certain sum mentioned, so that the 





* From Hon. James B. Black, state reporter, and to appear in 
31 Indiana Reports. ” . 
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liquors should not be brought to a town named, in said 
county ; and should use his influence to prevent any per- 
son or persons from bringing any of the aforesaid liquors 
to said town with the intention of selling the same 
within the town, Held, that such a bond is valid in this 
state. Held, also, that said sum of $1,000 was liquidated 
damages, and not a penalty. Held, also, that the failure 
of the obligor to deliver any liquor in fulfillment of his 
contract with such third person would not have been a 
breach of the condition of the bond, Jd. 


MALICIOUS PROSECUTION, 


Pleading.—In a complaint for malicious prosecution 
the plaintiff must aver that the prosecution claimed to 
have been malicious has terminated in his acquittal or 
discharge. Gorrell vy. Snow. 


MARRIED WOMAN, 


1, Separate real estate: contract. — In this state a married 
woman can charge her real estate by such contracts only 
as are reasonably calculated to make the estate profita- 
ble to her, or to preserve it, or to protect her title thereto. 
Smith v. Howe and wife. 

2. A married woman who owns real estate in her own 
separate right, and is in the habit of making contracts 
in herown name without the co-operation of her hus- 
band, who has abandoned her and is residing in another 
state, cannot charge such real estate by her written 
agreement to pay a certain sum toa third person, if he 
will tell her the whereabouts of her husband so that she 
can find him, Jd. 

PARTIES. 


Plaintiff: agent.— One who contracts merely as the 
agent of another, and has no personal interest in the 
contract, is not the trustee of an express trust within the 
meaning of the statute, and cannot, under the code, sue 
on such contract in hisown name. Rawlings v. Fuller. 


PARTY WALL, 


Contract : construction of.— A purchased of B a portion 
of a certain lot, a part of the consideration, as shown by 
a written agreement between said parties, being that A 
promised to build thereon within a short time a first- 
class three story brick building; and it was agreed that 
one of the walls of the building should be a party wall, 
each owning one moiety thereof, and giving an equal 
amountof the ground; and that ‘* whenever B or his heirs 
or assigns use said wall by erecting a building on the lot 
adjoining on the said A’s, Bor his heirs or assigns putting 
the joists of their building in said wall, then said A or 
his heirs or assigns is to receive one-half of the actual 
cost of the building of said wall from B or his heirs or 
assigns.’”” A complied with his contract by erecting a 
three-story brick building, leaving joist holes. Berected 
a two-story brick building capable of lasting many years, 
using the party wall as one of the walls of his building, 
but did not insert his joists therein. Held, in a suit by 
A against B upon the written agreement, to recover one- 
half the cost of the party wall, that the use of the wall 
was the thing contracted for, and that putting the joists 
into it was only an incident. Greenwald v. Kappes. 


PLEADING, 


Will: probate of. — A complaint seeking probate of an 
alleged will, averring that the defendant pretended that 
such a will as was described, and of which a copy was set 
out, was not duly executed, did not allege that the defend- 
ant had the custody of the will, nor did the plaintiff offer 
to produce it. Held, that the complaint was bad on de- 
murrer, Duckworth vy. Matlock. 


PROMISSORY NOTE, 


Consideration: failure of: award.—A prosecution for 
bastardy was submitted to referees, whose report recited 





the submission of ‘the said prosecution and case of bas- 
tardy,” the award of a certain sum in installments, and 
the execution of certain notes therefor by the father of 
the child toits mother and her father and guardian; that, 
in consideration of said notes, the mother acknowledged 
a sufficient provision for the education and maintenance 
of the child; and that the father and guardian of said 
mother, in consideration of the foregoing premises, re- 
leased and waived all right of action for damages, and 
any and all proceedings for seduction arising out of, or 
in any way connected with, said case of bastardy. Held, 
in asuit on one of said notes, the award being all the 
evidence in relation to the consideration thereof, that 
the maker could not claim that such consideration had 
failed by the death of the child. Zaton v. Burns, 


RAILROAD, 


1. Consolidated companies. — A railroad company, formed 
by the consolidation of two companies, succeeds to all the 
rights of each of the corporations of which it is com- 
posed, and may compromise and settle a claim against 
one of them, and sustain an action to enforce the settle- 
ment. Paine v. Lake Erie, etc., R. R. Co. 

2. Directors : fraud. — Persons who are directors of a rail- 
road company cannot acquire such an interest in the 
profits of a contract for the construction of the road as to 
give them a standing in a court of equity to interpose an 
objection to the consummation of a compromise between 
the railroad company and its contractor. Ib. 

8. Stockholders. — An arrangement made by persons who 
are directors of a railroad company with a contractor, by 
which such persons are to share in the profits of the con- 
tract for the construction of the road, can only be con- 
firmed by the stockholders, and not by the directors of 
whom the guilty persons form a part, Ib. 


RESULTING TRUST. 


1, Evidence. — Suit by A against B and C for possession 
of certain real estate purchased by the plaintiff at sheriff's 
sale, on an execution in favor of the plaintiff issued upon 
a judgment against B, the legal title at the time of such 
sale standing in the name of C, to whom it had been con- 
veyed by D, The plaintiff claimed that B had paid the 
purchase-money, and, to defraud his creditors, particu- 
larly the plaintiff, to whom he was then largely indebted, 
procured the conveyance to be made by DtoC. It was 
claimed in defense, that in making the purchase B acted 
as the authorized agent of ©, who was not present, and 
that B advanced the purchase-money in pursuance of an 
agreement with C, by which he was to so advance it asa 
short loan to C, who soon afterward repaid the money. 
On the trial, B testified to this effect, and C testified to 
the same facts, except as to the fact of the loan, concern- 
ing which the court refused toallow him to testify. Held, 
that this refusal was error. Hubble v. Osborn. 

2. Fraud : presumption.— In suchsuit the court instructed 
the jury that if B was indebted to plaintiffin a large sum 
at the date of the deed from D to C, and B contracted for 
and paid for said land out of his own moneys, and had 
the same conveyed by deed to C, “such conveyance is 
presumed fraudulent as against the plaintiff, and a trust 
results in favor of the plaintiff to the extent of his just 
demand, unless the fraudulent intent is disproved by the 
evidence before you.’ Held, that the instruction was 
correct, Ib. 

8. Admissions. — The admissions and declarations of the 
person paying the purchase-money, made after the con- 
veyance to the other person, are not admissible in evi- 
dence against the latter, Jb. 


SALE. 
1, Deceit.— Where a seller of goods knowingly makes 
false representations to the buyer as to their quality, but 
the buyer does not rely upon such representations and 
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is not deceived thereby, the seller is not liable in an 
action for deceit. Huagee and ther v. Gr 

2. Where a seller has made false representations as to 
the quality of the goods, but the buyer, in making the 
purchase, relies on atest of their quality made by his 
own agent, who is not prevented by any act or word of 
the seller from testing the goods, the seller is not liable 
for deceit, Jb. 

3. Evidence: examination of goods by jury. —Upon the 
trial of an action for deceit in the sal e ofa quantity of 
flour, its quality at the time of sale being in question, the 
court refused to permit the flour to be examined by the 
jury to test its odor. Held, that it was properly ex- 
cluded, Jb. 





a 
DIGEST OF RECENT ENGLISH DECISIONS. 


(Q. B. refers to Queen’s Bench ; C. P. to Common Pleas ; 
Ex. to the Exchequer; P. and M. to Probate and Matri- 
monial; L. J. R. to Law Journal Reports, and L. T. R. 
to Law Times Reports.) 


CARRIER'S LIABILITY. 


Carman’s authority to substitute one place of delivery for 
another : fresh contract of carriage. — Plaintiff directed the 
defendants to deliver goods at his house. When the de- 
fendants’ carman came to the house with the goods in a 
wagon, plaintiff wrote him an acknowledgment of the 
safe receipt of the goods,and a request to deliver ata 
stable occupied by him about 1,000 yards off; the goods 
were not unloaded at the plaintiff’s house, but through 
the carman’s negligence, at the stable, they were des- 
troyed. Held, that the defendants could be liable for 
the value of the goods only if this substitution of one 
place of delivery for another was within the scope of the 
ecarman’s duty, or if the carman had authority to enter 
into a fresh contract of carriage on behalf of his employ- 
ers; and these were questions forajury. Pollard v. Lon- 
don and Southwestern Railway Company, Q. B., 22 L. J. 
R. 561. 


CARRIERS BY RAILWAY. 

Passenger’s “ordinary luggage: servant in charge of 
luggage. — Plaintiff and others went by defendants’ rail- 
way from London to Newmarket, taking the servant of 
one of the party with them, The servant afterward re- 
turned by the same way, taking with him the luggage 
of the party, including plaintiff’s portmanteau, and 
obtaining an ordinary passenger’s ticket from defend- 
ants. The portmanteau was lost during the journey by 
the negligence of defendants. Weld, that they were not 
liable to an action at the suit of plaintiff, as any such 
liability must be founded on contract, and they had only 
contracted to carry the ordinary luggage of the servant 
and pot that of plaintiff. Becher v. The Great Eastern 
Rail. Co., Q. B., 39 L. J. R. 122. 


CONTRACT. 


Construction of, as to right to determine on an event happen- 
ing according to the opinion of architect: party seeking to take 
advantage of his own wrong.— By a contract between 
plaintiff, a contractor, and defendants, a burial board, 
plaintiff contracted to construct certain works for de- 
fendants on their land by a certain time, and for a speci- 
fied sum, subject to various conditions, by one of which 
the architect, according to whose plans the works were 
to be executed, had power to give further drawings, and 
toorder further works to be executed. By another of 
such conditions the architect was empowered to grant an 
extension of time, if, by reason of any additions to the 
works, or for any other cause arising with defendants, 
with the architect or his clerk, or in consequence of any 
unusual inclemency of weather, or for want or deficiency 
of any orders or drawings, or by reason of any difficulties, 
obstructions, disputes or differences, plaintiff should, in 
the opinion of the architect, have been unduly delayed 





in the completion of his contract ; and by another of such 
conditions it was provided that it should be lawful for 
defendants, in case plaintiff should fail in the due per- 
formance of any part of the undertaking, or should be- 
come bankrupt or compound with his creditors, or should 
not in the opinion and according to the determination 
of the said architect, exercise due diligence and make 
such due progress as would enable the works to be effect- 
ually completed at the time contracted for, to determine 
the contract and take possession of the works. Plaintiif 
sued defendants for wrongfully refusing to permit plaint- 
iff to complete the above contract, and defendants 
pleaded a justification under the last mentioned condi- 
tion, alleging that the plaintiff failed in the due per- 
formance of certain parts of his undertaking, and did 
not in the opinion, and according to the determination 
of the said architect, exercise due diligence and make 
such due progress as provided in, and by that conditicn, 
and as would have enabled the works to be effectually 
and efficiently completed at the time and in the manner 
provided by the contract. Plaintiff replied that his 
alleged failure was caused and occasioned by the delay 
and default of defendants and their said architect in sup- 
plying plans and drawings, and in setting out the lands 
and defining the roads and giving such particulars as 
would enable the plaintiff to commence the works, 
Defendants rejoined that the non-exercise by plaintiff 
of such due diligence, and the not making by him of such 
due progress were not, in the opinion and according to 
the determination of the architect, caused by the acts 
and orders, or by the neglect of defendants and their 
architect, and further that the said opinion and deter- 
mination of the architect were formed after due consider- 
ation of the facts ana circumstances relating to such 
failure. Held (dissentientibus Pigott, B., and Cleasby, 
B.), that the determination of the architect on the ques- 
tion whether plaintiff’s failure was caused by the delay 
and default of defendants to supply the plansand set out 
the lands, was not by the contract made binding on 
plaintiff, and, therefore, that the replication was a good 
avoidance of the pleaas showing that defendants were 
taking advantage of theirown wrong, and that the re- 
joinders were no answer to such replication. Roberts v. 
The Bury Improvement Commissioners, Ex. Ch. C. P., 39 L. 
J. R, 120, 
DIVORCE, 


Incestuous adultery: unreasonable delay.— A wife peti- 
tioned for a dissolution of marriage on the ground of her 
husband's adultery with her own sister. The adultery 
took place twenty years before the petition was presented, 
and the wife alleged as the reason for the delay, that she 
had yielded to her mother’s entreaties not to make public 
a family scandal, The mother died in 1869, and the par- 
ties had not lived together since 1850. The court held that 
this was “unreasonable delay,’ but, under the circum- 
stances, thought ita fit case for the exercise of the dis- 
cretion vested in it, and granted a decree. Newman vy. 
Newman, P. & M., 22 L. T. R. 552, 


PRINCIPAL AND AGENT. 


1. Foreign principal : contract signed by agent in his own 
name: words “as agent for A. B.”’ in body of contract : effect 
of : personal liability of agent. —The defendants W.and §.,, 
corn merchants of London, contracted with P., the 
plaintiff, a corn factor of the same place, to sell and de- 
liver to him a quantity of wheat, the contract, which was 
signed by the defendants in their own names, being in 
the following terms: “ Sold to A. J. P., Esq., of London, 
about 200 quarters of wheat (as agents for John Schmidt 
& Co., of Dantzic), similar to sample at time of shipment, 
at 50s. per 486/b., free on board at Dantzic, including freight 
and insurance to London. * * * Payment by buyer’s ac- 
ceptance of seller’s draft for invoice amount at two 
months, * * * (Signed) W. and 8S.” The plaintiff duly 
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accepted and paid at maturity the defendant’s draft for 
the amount accordingly. In an action by the plaintiff 
against the defendants for breach of contract in deliver- 
ing wheat inferior to sample, it was held, by the court of 
exchequer (Kelly, C. B., and Martin, Pigott. and Cleasby, 
BB.), adopting the rule stated in 2Sm. L. C., 6th edit., p. 
$44, and following the case of Tanner v. Christian, in the 
Q. B. 4 E. & B. 591; 24 L.J. 91, Q. B., that, as the defendants 
had signed the contract in their own names, without 
qualifying their signature by the addition of words indi- 
sative of their having signed it asagents merely; and, as 
there was nothing on the face of the contract itself, either 
expressly or impliedly, showing a contrary intention, the 
defendants must be held to be contracting parties, and, as 
such, liable as principals in the present action. Paice v. 
Walker and others, Ex., 22 L. T. R. 547. 

2. Semble, that the words, “‘as agents for J. 8. and Co., 
of D.,” in the body of the contract, were not per se suffi- 
cient evidence of such “contrary intention.” Ib. 


RAILWAY ACCIDENT. 


Negligence : invitation to alight : evidence for jury. — A long 
train of the defendants was stopped at a platform, so that 
part of it was alongside the parapet of a bridge; in the 
dark the plaintiff, after the train had stopped, and the 
defendants’ servants had called out the name of the sta- 
tion, stepped upon the parapet, believing it was the plat- 
form, and fell over. Held, in an action to recover dam- 
ages for the injuries he sustained by his fall, that the 
judge was right in leaving the jury to determine whether 
the circumstances amounted to an invitation to the 
plaintiff to alight; and that there was evidence of neg- 
ligence on the defendants’ part to justify the verdict 
which the jury found for the plaintiff. Whittaker v. The 
Manchester, Sheffield and Lincolnshire Railway Company, 
C. P., 22 L. T. R. 545. 

WASTE. 


Tenants in common: injunction after decree in partition 
suit. — Although the court has jurisdiction, after a decree 
in a partition suit, to grant av injunction restraining a 
tenant in common in possession from committing de- 
structive waste, it will not interfere to restrain a tenant 
in common in possession merely from farming contrary 
to the custom of the country, as between landlord and 
tenant (that relation not existing between him and the 
other tenants in common). Bailey v. Hobson, Ch., 39 L. J. 
R. 270. 

WILL. 

1. Construction : vesting: allowance for maintenance : gift 
to a class. — Gift to one for life, remainder to four persons 
named, with a proviso that the share of any legatee in 
remainder, who should die in the life-time of the tenant 
for life leaving lawful issue, should be “assigned and 
transferred to such issue respectively, in equal shares and 
proportions on their attaining twenty-one; and the div- 
idends and proceeds thereof in the mean time to be ap- 
plied in or toward their maintenance and education.” 
Held (on the authority of the dicta in Pulsford v. Hunter, 
3 Bro. C. C. 416, and quere dissenting from Davies v. Fisher, 
5 Beay. 209), that the gift of income, being to an entire 
class, for maintenance only, was not sufficient to vest the 
legacy in the issue before twenty-one. Re Ashmore’s 
Trusts, Ch., 39 L. J. R. 202. 

2. Discretion of trustees : ity: equivalent value. — By 
will a sum was given to two trustees on trust to pay the 
income to C. for his life, with a gift over of the principal 
on his death ; but the trustees had a discretionary power 
to purchase with the principal an irredeemable annuity 
for the life of C. for his benefit. The trustees did not pur- 
chase an annuity, but one of them paid to C. during his 
life, from time to time, various small sums, amounting 
in the aggregate to more than the total income, but less 
than the principal. Held, that this was a proper exercise 
4 the discretionary power. Messena v. Carr, Ch., 39 L. J. 

216, 





Se 

8. Construction : family arrangement : mistake of law: “ all 
that my moiety.” — A family arrangement was entered 
into under the common belief of all parties that A was 
entitled to one moiety, and B to the other moiety of cer- 
tain property, whereas, in fact, B was entitled to the 
whole; and, in pursuance of that arrangement, A settled 
the moiety, supposed to be his, by deed, upon certain 
trusts, and B executed a will whereby he devised “all 
that his moiety ” in the property in question upon the 
same trusts, and devised and bequeathed his residuary 
estate upon other trusts. Held, that the first-mentioned 
moiety passed under B’s will to his residuary devisees, 
who were not bound to give effect to the family arrange- 
ment. Heald vy. Walls, Ch., 39 L. J. R. 217. 

4. Gift of real and personal estate to executors in considera- 
tion of paying over the income to testator’s widow for life.— 
Testator devised and bequeathed to two persons, wh:m 
he also appointed his executors, all his real and personal 
estate “in and for the consideration of paying over” the 
income thereof, after deducting rates, to his wife. Heid, 
that, subject to the wife’s life estate, there was a result- 
ing trust for the testator’s heir and next of kin. Bird v. 
Harris, Ch., 39 L. J. R. 226, 


~~ 
oo 





SYLLABUS OF LECTURES ON WILLS AND 
ADMINISTRATION. 


We have received from the Hon. Edmund H. 
Bennett, of the Harvard law school, the following syl- 
labus of the lectures delivered by him during the past 
term on wills and administration. The syllabus was 
prepared for the purpose of enabling the students to 
study up the subjects of the lectures prior to their 
delivery —a plan which we heartily commend to the 
professors in the other law schools of the country. 
The arrangement of topics and the citations of author- 
ities will prove valuable, not only to students at large, 
but also to the members of the profession : 

L Depaiien and Origin of Wills and Administra- 


II. Capacity to make a Will. 
. Aliens. 
2. Infants. 
3. Married women, 
4. Insane and weak minded persons, 
5. Persons under undue influence. 
Mode of Making and Executing a Wiil. 
1. Oral or written. 
2, Signing or sealing. 
3. Attesting witnesses, 
Revocation of Wills. 
1. Marriage and issue 
2. Burning, tearin weanceling, ete. 
3. Subsequent dee ’ or will. 
V. Probate of Wills. 
VI. a and Duties of Executors and Administra- 
ors 
Consult 2 Greenl. a. re) Wills; 4 Kent’s Com. Lect. 
68; Redfield on Wil 





I. Detettion and ores of Wills and Administration. 


2 Bi. Kent’s Com. Lect. 68; 1 Redf. on 
Wills, aon land 


A will is the legal _— of one’s wishes, to take 
effect after his death, 
The cau is founded on natural instincts, but mainly 
the — ure a ve law. 
8, 32, 34 and 35. Hen, a St. 29, Pe 
a vs 116 76); Mass. Gen. ts. chap. 92; 1 Vict: 
chap. 26. 
Wills may be made on Lord’s Day. 
9 Allen, 118, an excellent case on that subject. 


II. Capacity to make a will. 
1, Aliens, 
1 Bote on Wills, chap. 3, sec.1; Mass. Gen. Sts. chap. 
90, see. 38. 
2. Infants and Minors. 


Formerly distinction between real and personal. 
f. chap. 3, sec. 2; 1 Vict. chap. 26, sec. 7; 1 Pick. 





239; Mass. Gen. Sts, chap. 92, 





3. Married Women, 
Competent by the Roman civil law. 
wish 4k cxelnded by St. 34 and 3 Hen, VIII et 
5; ivi ict. chap. 26, sec. 8; 1 f.on Wills chap. 3, 
; 12 4Cush. 562; Mass. Gen. Sts. chap. 


Mass. 532; 4 


4. Insane and —— Minded Persons. 

Prope: rstood, the burden of proving mental 
Pm hy is upon the party offerin, the will; ae then h 
the presumption of com "the contra may sufficient, in the 
absence of evidence _ t rary. 

Gray, 524; 7 id. 1 Curteis, 638; n. 261; 
Maine, 438; 10 Ga. dot: 3 Mar. 491; 13 an 15 '3 Brad?. 
. See also the Parish Wil I case, 25 N. Y.9. 
As to idiots, see 
1 _ on Wills, 59; 21 Verm. 168; 14 Eng. Law & Eq. 


sec. 8 
108, 


Lunatics, 
Redfield, p. 67; 18 Pick. 1 
Ma: exectite wi ls during ~ Fiucia interval. 
4 Bradf. 226 eae. * R. 417; 24 Barb. 583; 1 Swabe 
& Trist, 20; 5 Rich. 212, 
Monomania, or partial insanity. 
18 Ves. Lf Russ, 6 Barb. 259; 1 Add. 279; 6 Ga. 
324; 24 id. 630; 3 id. 79; 27 Conn. 193; 2 Bradf. 446, 


Confirmed drunkards. 
2 Yeates, 38; 2 Bradf. 354; bf a 94; 13 Smith, 9; 22 
Wend. ” 526: 2 Green. Ch. 604. 


5. Persons under undue eG 
, If euepe other person’s will and not the testator’s, it is 
nvalid. 


Some influence, nn gue or coaxing, not fatal; it 
must be over impor malty, pressure, such as the testator 
is too weak to resist. Ifthe will of another becomes the 
dominant emmneiiiie power, the instrument is not the 
bee 4 the testator. 
h case must depend on its own circumstances. 
Eicad 18 Eng. Law & Eq. 376; 1 Cox Ch. Cas. 355; 1 Redf. 
on bey p. 524; 2 Day, 12; 19 Ind. 72; 5Gill & Jouns. 
302; 4 Greenl. 230; 23 Penn. St. R. 375. 


Burden of proof as to undue influence upon those who 
contest the will. 
99 Mass. 79; 35 N. Y. 559; 6 H. L. C. 49. 


But the question is a close one. 


Declarations of a testator that he had been over per- 
suaded to make his will, are not competent evidence of 
os £* though they may be to show his condition of 
min 

99 Mass. 112, a valuable case on this subject. 


III. Mode of Making and Executing Wills. 

l. Oral, or nuncupative willis. 

For soldiers in service, and seamen at sea; generally 
limited to personal property; need not be proved by 
more than one witness. 

Read Mass. Gen. Stats. chap. Sh eae. 9; 2 N. Y. Rev. 

hr sec, 22; 1 Mi nae een. 4Seld: 196; 2 Rh. Is. 

do Johns. 601; 4 3radf. ist: 2 Greenl, 298; 6 
Sorean 372; 4 Vesey, ‘08; : 20 Johns, 502. 


be as Wills, 
recise form necessary, if intended as a will. “I 
m4 arry to have all,’”’ held a good will. 

Must be in earnest and notin jest, or intended merely 
to accomplish supe eel purposes and never in any 
event to be carr 

2 Phill. 180; id. a3: 10 Jur. (N.S.) 107. 

May be conditional, or to take effect if the maker die on 
&@ particular vevess otherwise not. 

8 Vesey, 189; 10 Jur. (N. 8.) 51; 2 Bradf, 204; 8 Allen, 
192; 2 Watts ana Serg. 145. 

Wills mye be mutual. 

8 Vesey 1 Dess. chap. 116; 7T. R. 138; 3 Dess. chap. 
1%; TVs. 160; In re Hettie Robinson. 


2. Signing or sealing. 
By initials, cross, or other mark. 
8 ad. and Ell. 94; 19 Mo. 609; 16 B. Monr. 102; 9Jur. (N. 
FMB Soe 3 Strobh. vel. 12 Cush, 332, 
ihe in penci 
1 Hagg. a9; 5 B. and C, 234, 
eae may be on any pose of the will, unless other- 
wise cupeceeiy pees by statute. 
21 Verm. 256; 4 Dana, 1; 3 Lev. 1, 
Reva not have a a unless positively required by 
statute. 
4 Mass. 462: 1 McLean, 69; 2 Blackf. 355. 
No very formal publication, announcement, or declara- 
tion that it is a will, absolutely necessary. 
27 Verm. 746; 11 Cush. 582; 6 Bing. 310. 


8. Attesting witnesses. 
The number required by statute absolutely essential. 
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The testator must either sign in their } ag ey my or by 
word or deed acknowledge the signature his. 


In most states be pen must sign in testator’s 
poesemes; jnerate 
3 Salk 10 Grate 1 "T Mete. "349; 18 Gray, 110; 2 Cush, 
300; 28 Geo. 4 10 Mete. 54; 1M. and &. 293: 2 Cush. 
433; 32 Verm. os 

Not tos for witness to acknowledge his signa- 

ture to testa 
1l Allen, ‘2: * very interesting case. 

In some states witnesses must also sign in presence of 
each other. 

The witnesses must be credible, i. e., competent to tes- 
tify in a court of law. 

Competent at what ‘time: when they sign their names. 
or when py Bye called Fay to testify? Lord Mansfield 
inclined to the latter. Lord Camden and late judges and 
text-writers adopt the former. 

2 Greenl. Ev. 691; 27 Me. 7: 48 id, 193, 

Statutes sometimes regulate this. 


The executor may be one of the attesting witnesses. 
10 Allen, 153; 46 Me. 230; 8 Conn, 254. 

Or the judge of probate. 
27 Me. 17; 1 Root, 462; 2 id. 232, 


IV. Revocation of Wills, 


1. Marriage and Issue. 
er yy alone generally revokes a woman’s will. 
4 Co. Brown, C. C. 534; 2 P. Wms. 623. 
But see 3 Mass. 21. 
At common law marriage and birth of issue prima facie 
revokes a man’s will. 
Dick. 445; 1 De io, 27; 2Show. oe. 3 Binn. 498; 5 Term, 
49; 2 Bradf. ;'8 Ad. and El. 
But such presumptive naan con be rebutted by 
ers ~~ y, 
4 Johns. Ch. R. 506; 8 Ad. and El, 14, 
wil St.1 Vict. chap. 26, marriage alone revokes a man’s 


Effect of omitting to provide for a child, though born 
afterward. 


Mass. Gen. Sts. chap. 92, sec. 25; 6 Met. 400; 3 Gray, 
367; 9 Foster, 533. 


2. Burning, tearing, canceling, etc. 
Mass, Gen. Sts. chap. 92, sec. 11; 29 Car. II, chap. 3, 8. 
The intent to revoke must exist. 
1 Cowp. 49; 9 Jur. 192; 4 Cow. 490. 
So a mental competenc to revoke is essential. 
1 Add. 74; 11 Wend. : 7 Humph. 92, 
The precise act mentioned in the statute must be done; 
not words, nor every act indicating a desire to revoke. 
6 Ad. and El. 209; 31 Penn. St. R. 25; 4 Dutcher, 274. 


Burnin 
2 Bl. Rep. 1043, 


Throwing a will upon the fire, which is snatched off by 
some one without the maker’s knowledge, is no revoca- 
tion, if not partially burned 

6 Ad. and El. ; but see 1 Jones (N. C.), 197. 


Tearing. 
Tearing off a seal sufficient, though not a necessary 


4 Mass, 460; 3 H. and Norm. 341. 


Tearing in pieces and replacing. 
1 B. and Ald. 489; 1 Sw. and Tr. 155. 


Deewertng the wrong paper or mistake, or deception. 
17 Geo, 444; 2H cad, 164 Bo Ve rm. 62. 
Canceling, or obliterating. 
2. Dev. and Batt. 316. 
Obliterating a portion of a will, as a legacy to one pei- 
son, only a partial revocation 
2 Cowp. 812; 3 B. and P. 16: "2 Roberts, 563. 
Canceling no longer a revocation in England. 
St. 1 Vict. chap. 26. 


3. Subsequent deed or will. 

A subsequent deed of estate owned when a will was 
made is only a revocation pro tanto, 

9 Pick. 350; 4 Green]. 341; 11 Ohio, 287. 

But the money received for an estate sold would not 
gone ane under a devise of the land given in the will; nor 
v 

2D. “Chip. 71; 5 Pick. 112; 9 Barb. 35. 

A subsequent will, complete in itself, not intended asa 
mere codicil or addition to a former will, but inconsistent 
pa ama revokes all former wills, although not so ex- 

ressed., 

. 1 Redf. on ee ade ew re 9 Jur. (N. 8.) 677; 26 Barb. 68; 
28 Penn. St. R. 8. 254. 
If i= 4 PSs inconsistent it revokes only pro tanto, 
3 Ve erm, 274; 30 Beav. 226, ve 
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Generally the same formalities required for a valid re- 

vocation of a will as for the original instrument. 
Mass. Gen. Sts. chap. 92, sec, 11. 

The revoking instrument must be intended as a pres- 
ent completed act, and not merely of an intention or de- 
sign to revoke hereafter. 

Cro. Jac. 497; 2 East, 488; 15 Pick. 408. 


Vv. Probate of Wills; its mode and effect. 


1, Mode of Probate. 

Statutory provisions. 

Mass. Gen. Sts. chap. 92; 3 N. Y. R. 8. p. 146. 

Death of testator absolutely essential, 

3 Allen, 87; 2 Redf. on Wills, chap. 1. 

Presumption of death from long absence, 

1 Greenl, Ev. sec. 41; 2 Campb. 113; 1 Met. 204, 

Notice to all parties interested. 

If witnesses are dead, proof of their handwriting may 
be sufficient, 

12 Cush, 332; 27 Verm. 746; 4 Yeates, 345. * 

A will may be allowed, upon sufficient evidence, al- 
though all the attesting witnesses deny the testator’s 
capacity. 

_ Wm. BI. 366; 2 Barb. Ch. R. 40; 2 Bradf. 228. 

If witnesses all reside abroad, the will may be sent out 
by a commission to take their testimony; an attested 
copy being left for security. 

See Forster v. Forster, 10 Jur. (N. 8S.) 594; 2 Paige, 429. 
If will be lost, its entire contents must be clearly proved. 
8 Pick. 67; 8 Met. 487; 3 Sw. and Tr. 300; 2 Bradf. 281. 
Partial probate, in case the whole is not according to 


aw. 
1 Pick. 239; 4 Met. 492; 1 Bradf. 360. 
Foreign wills should properly be first proved abroad, 
Mass, Gen. Sts. chap. 92. sec. 21; 10 Gray, 162; 12 Verm. 
589; 6 Ohio, 172. 


2. Effect of Probate. 
In some states, a probate of the will essential in order 
to establish rights of pooperty under it. 
Mass. Gen. Sts. chap. 92, sec. 38; 1 Pick. 114. 
In some courts old wills may be proved and read with- 
out probate. 
See 8 B. and C. 22; 4 Wend. 282; 2H. and J. 512, 
Generally the decree of the probate court, unappealed 
from, is final and conclusive everywhere upon the valid- 
ity of the will. 
16 Mass, 441; 1 Pick. 535; 11 Cush. 519. 


VI. Appointment, powers, and duties of Executors and 
Administrators, 
Consult Smith’s Probate Law. 

Who may or may not be appointed — infants, married 
women, widow, next of kin, creditors, etc. Public ad- 
ministrator. Executor of executor does not succeed, 

Mass. Gen, Sts. chap. 93 and chap. 117. 

Executors may decline; be rejected by court; ordered 
to give bond; be removed. 

2 Pick. 24; 2 Gray, 556; Mass. Gen. Sts, chap. 101. 

Administration with will annexed, and de bonis non; 
special administration; ancillary administration. 

2 Redf. on Wills, p. 84 and post. 

Duty to return an inventory; give notice. 

Mass, Gen. Sts. chaps, 93 and 97; Redf. on Wills, p. 200, 

Collect the assets and pay the debts and legacies ; when 
payable; limitation of claims. 

‘ae of demands by arbitration, 

en, Sts. chap. 101, sec. 10, 


Insolvent estates ; mode of procedure. 
Gen. Sts. chap, 99. 
Power of executors and administrators to sell personal 
and real estate; no right to buy themselves. 
Gen, Sts. chap. 102; 2 Redf. on Wills, pp. 122 and 209. 


Rendering accounts of their proceedings; with what 


Final discharge. 


chargeable, etc. 
; Gen, Sts. chap, 94. 


Smith’s Prob, Law, chap. 


ADDRESSES OF THE COURT OF APPEALS. 


We give below the congratulatory address of Judge 
Parker to the new court of appeals, on the occasion 
of its organization, also the response of Chief Justice 
Church: 

MAY IT PLEASE THE CouRT: At a meeting of the mem- 
bers of the bar, held yesterday, the pleasant duty was 
assigned to me of addressing you on your accession to 
the bench, and of expressing to you, with their congratu- 
lations, their entire confidence, and the earnest wish that 





the responsible duties upon which you are about to enter 
may prove as agreeable to yourselves as they believe 
they will be useful to the public. 

The organization ot a new court of last resort in this 
great state begins anew epoch in its judicial history, 
and will be justly regarded as a prominent landmark in 
the march of events. Its importance, in this case, can 
only be appreciated by remembering that this court is 
the final arbiter of questions affecting the lives and lib- 
erty and property of more than four millions of people, 
and that you hold within your jurisdiction great com- 
mercial interests, extending far beyond the political 
boundaries of the state. The absorbing power of our 
great metropolis, attracting toward it the commerce of 
the world, and carrying out, in its business affairs, the 
same great mechanical law of the universe by which 
the greater body attracts to it the smaller, will bring be- 
fore you, for adjudication, questions arising in every land 
and on every sea. 

The administration of justice, whether considered 
with reference to its delicacy or its responsibility, justly 
belongs to the highest class of governmental power. It 
calls for godlike attributes. It demands the exercise of 
the best intellectual and moral gifts. It can be successful 
only so long as it commands the public confidence. We 
have been taught and we fully believe that an inde- 
pendent and honest judiciary is the bulwark of our 
liberties. From the commencement of our state govern- 
ment the courts of final resort have always commanded 
the confidence of the people. They have been filled by 
men eminent for their learning and of unquestioned 
integrity, who have diligently applied their best facul- 
ties to the discharge of theirduties. Their opinions have 
commanded the respect of the world, and they are cited 
as well at Westminster Hall asin all the states of the 
Union, Their failure, from time to time, to prevent.an 
accumulation of causes on the calendar has been owing 
to no remissness of duty on their part, but to the increase 
of litigation necessarily consequent upon an increase of 
population, of property and of commerce. Our highest 
court has been characterized, during the last twenty 
years, as was the court which preceded it, by great indus- 
try and ability, and it retires from its fiéld of labor with 
the good opinion and the thanks of the community. 

Three times, in the history of our state, has its highest 
tribunal been re-organized with a view to adapt its capa- 
city for business to the increased necessities for its ser- 
vice. At each time it was believed we could profit by the 
additional experience of the past. 

It is confidently expected by those whom I represent 
on this occasion, that the tribunal I now have the honor 
to address will prove, as now constituted, a great im- 
provement on those which have gone before it. Someof 
you, as well as myself, participated in the discussions 
which led to the adoption of the present plan. We knew 
what was desired and what defects it was proposed to 
remedy. The court has secured a more permanent char- 
acter. It nu longer changes one-half its numbers with 
every revolving year. A longer term of service secures 
the advantage of experience, and will give stability 
to its judgments. Its hold upon the public confidence 
will be strengthened by the fact that it represents differ- 
ent political opinions, and it will deserve that increased 
confidence, because it secures that examination of a cer- 
tain class of governmental questions from different stand 
points. It is but just to say, that, with these advantages 
in the plan of organization, and the high personal char- 
acter of those just chosen to test it, no court has ever be- 
fore been inaugurated in our state, which shared so 
largely in the public confidence, and which gave such 
promise of future usefulness. 

The change in the judiciary system just effected has 
been brought about in the hope of relieving the calendar 
of the great number of causes awaiting a hearing, 
Promptness in the administration of justice is indis- 
pensable to its efficiency; and in promoting that, the 
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interests and wishes of the bar coincide fully with the 
public interests. 


MARITIME LAW, 





It is greatly to be regretted that the delay in org: 
ing the new court throws upon it the accumulations of 
one year more than was originally intended. But it is 
confidently believed by the bar, that the practice, which 
it is said will be adopted by this court, of holding a con- 
tinuous session like that of the United States supreme 
court, and deciding causes before writing opinions, will 
greatly lessen the labor of the Judges, and soon relieve 
them from the accumulation I have mentioned. 

In conclusion, allow me to say in behalf of those I rep- 
resent, that it will, at all times, give them great pleasure 
to do all in their power to render the duties of the court 
agreeable and lighten its labors. They will strive to up- 
hold its dignity and to maintain it in the full confidence 
of the public, and they hope in return to deserve its good 
opinion and enjoy its esteem, confident, as they are, that 
justice can only be well and advantageously adminis- 
tered, when pleasant reciprocal relations and mutual 
respect and confidence exist between the bench and the 
bar. 


RESPONSE OF JUDGE CHURCH. 


When Judge Parker had concluded, Chief Justice 
Church arose in his place and responded as follows. 

JupGe PARKER: For my associates and myself, I de- 
sire toreturn to you, and to the membersof the bar in 
whose behalf you have spoken, our profound thanks for 
the confidence you have expressed in the court as now 
organized, and for the complimentary sentiments con- 
tained in your address toward its individual members, 

It is to be regretted, as you have stated, that we are 
obliged to commence with an amount of business which 
at the outset threatens to overwhelm us. But by per- 
sistent labor, and a persevering determination to ac- 
complish the work, we hope to be successful. I feel at 
liberty to say, that an earnest and conscientious effort 
will be made to satisfy the reasonable expectations of 
the profession and the people of the state. 

You have not overestimated the character of our 
duties. Itis not exaggeration to say that this court is 
the most important judicial tribunal in the country ex- 
cept the supreme court of the United States, and in the 
number of cases to be disposed of, and the amount of 
money and property in relation to which we are called 
upon to adjudicate, it is more important, I apprehend, 
than even that court, although that tribunal is vastly 
more important to the people of the whole country when 
it discharges with fidelity the vital duty of restraining 
the action of the various departments of the general 
government within the precise limits prescribed by the 
constitution of the United States. 

For myself, without judicial experience, I enter upon 
the discharge of the duties of this position with great 
diffidence in my ability to meet successfully its grave 
responsibilities; but as my associates are all gentlemen 
of the highest character and ability, possessed of ample 
legal learning and ability, and nearly all of them of large 
judicial experience, I am consoled and gratified with the 
reflection that any defects of my own wil] not be injuri- 
ously felt in the general action of the court. 

I may be permitted to express the hope and belief that 
the court in its official action will always be independ- 
ent of every Improper influence, and free from unjust 
bias or prejudice, and that the high judicial character 
which the state has heretofore attained will never 
be tarnished or lowered by the conduct of any of its 
members. 

Ex-Judge Henry E. Davies moved that the address of 
Judge Amasa J. Parker, and the responsive remarks 
of Chief Justice Sanford E. Church, be entered upon the 
minutes of the court. 

The motion was granted. 





1. Division of damages in collision cases. — In cases of mu- 
tual or inscrutable fault, the damages must be divided 
between the colliding vessels. U. 8. Dis. Ct., N. D. of 
N. Y., Detlor v. The Propeller Comet, etc., 2 Legal News, 301, 

2. Courts of admiralty have looked to the admiralty 
and maritime courts rather than to the courts of com- 
mon law, for the rule of damages in collision cases, and 
consequently the rule of the division of damages in cases 
of mutual fault has been firmly established by repeated 
decisions ; first, in the district courts, and more recently 
by the decisions of the supreme court of the United 
States. Ib. 

8. The American authorities, with scarcely an excep- 
tion, affirm the rule of equal division of damages in cases 
of inscrutable fault. Jd. 





REVENUE DECISIONS. 


1. Void and erroneous proceedings: trial by jury.—If an 
officer has the power to assess generally, and the duty of 
determining what is within this power is imposed upon 
him, if the thing assessed is, in its nature, in any circum- 
stances, capable of being brought within the law, an erro- 
neous decision in this regard does not render the pro- 
ceeding void. U. 8S. Circuit Court of Ohio, Richard B. 
Pullan and others v. Christian Kinsinger and others, 11 Int, 
Rev. Rec. 197. 

2. The nineteenth section of the act of July, 1866, as 
amended in 1867, providing that no suit shall be main- 
tained to restrain the collection of a tax, applies to all 
cases where the proceedings are not nullities, be they 
never so erroneous or irregular. Jb. 

3. The constitutional provisions securing “trial by 
jury ” and “* due process of law,”’ do not apply to proceed- 
ings for the assessment and collection of the public reve- 
nue, or the exercise by government of political rights. Jd, 

4. Duty on imports.— Wool was imported from Buenos 
Ayres in bales, which were covered with green hides of 
about equal value with the wool. When baled, the 
weight of the hides was included and paid for at the 
same price as the wool. The hides were sold in this mar- 
ket as a distinct article of traffic. Held, that the law, in 
determining the dutiable value of the wool, would not 
permit the merchantable value of the hides to be added 
to the cost of the wool, and then the weight of the hides 
to be rejected as tare. U.S. Circuit Court of Massachu- 
setts, Sazonville Mills v. Thomas Russell, Collector, 11 Int. 
Rev. Rec. 207.; 

—— -ae- 


BOOK NOTICES, 


Practice, Pleading, and Forms in actions, both Legal and 
Equitable, especially adapted to the practice in the 
state of California, etc., and applicable to the practice 
in New York and other states which have adopted a 
code. By Morris M. Estee, Counselor at Law, San 
Francisco. H, H. Bancroft & Co. 1870. 

If this work be a fair specimen of the legal productions 
of the Golden state, we must congratulate the profession 
in that commonwealth upon the superior excellence of 
the elementary treatises which have been compiled to 
illustrate their local law. Among ail the numerous books 
of practice to which the codes of procedure in our own 
and other states have given birth, we have yet to meet 
one the equal of Mr. Estee’s in all that makes a “ prac- 
tice ’ useful to the lawyer in the daily duties of his call- 
ing. Its clearness of statement, its well-ordered arrange- 
ment, its exhaustive citation of authorities in support 
of each principle set forth, or direction given, and its 
elaborate and methodical index, we would be glad to see 
combined in some treatise upon practice published in our 
own state. The anthor has done his work well in every 
part, and furnished to the bar of California a treatise 
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that will leave them nothing to wish for appertaining to 
the subjects contained in his volumes. 

The work is contained in three volumes of about 900 
pages each, exclusive of an index occupying 149 pages. 
It is divided into fourteen parts, each part being distrib- 
uted into chapters and sections. The sections contain- 
ing leading principles and the forms are printed in large 
type, and the explanations of those principles and forms 
in small type. 

The work embraces both the superior and inferior 
courts of «he state in its scheme, reaching from courts of 
_justices of the peace to appeals to the United States 
supreme court. 

In one respect, the arrangement necessitated by the 
eccentric provision of the California code, which requires 
a suit to be commenced before original process is issued, 
appears to one accustomed to either New York or com- 
mon-law practice somewhat unique. The first and sec- 
ond volumes treat concerning complaints and defenses, 
and it is not until the third volume is reached that we 
hear about a summons. What could have led the law 
makers of California to vary the order of the New York 
code we cannot conceive, unless it was to give the defend- 
ant notice of the intended suit against him. Probably 
the people of the Pacific slope did not wish to encourage 
litigation by making it too easy togotolaw. That the 
provision requiring a complaint to be filed before the 
issue of asummions has been effectual for the purpose in- 
tended, we have our doubts. 

As the California code is, in its leading features, similar 
to that of our own state, the decisions of the courts here 
explaining the law of practice, are regarded with great 
respect there. We findinthe citations of our author that 
the New York reports are referred to far more frequently 
than those of any other state, not even excepting Cali- 
fornia. Indeed, there is no book on practice published in 
this state that gives such extensive references to ourown 
reports. On this account the work will be of much value 
to New York lawyers. 

The forms, nearly eleven hundred in number, seem to 
meet almost every ordinary want of the practitioner. A 
large number of them are taken from the forms reported 
to the New York legislature by the commissioners of the 
code, and the remainder seem to have been prepared upon 
the plan adopted by the commissioners. 

In mechanical execution the volumes will compare 
favorably with any law publication issued in this country. 

The work must soon become a necessity to the lawyer 
in California, It will be of great benefit in states whose 
practice is similar to hers, and it will not be wholly 
without use to the profession in those benighted regions 
where the traditions of a barbarous age still hold sway, 
and the manners and customs of the tribunals of the law 
have not been modified by the influence of the code of 
civil procedure. 


The Code as amended in 1870, with Constitutional Amend- 
ment and Statutes relative to the Courts and other 
Statutes. By William Wait, author of Digest, etc., 
etc, Pocket size, limp cover. Wm. Goul & Son; 
Albany. 1870. 


No gentleman at the bar of our state is better qualified 
than the author to edit the code in such a manner that 
the work wil) supply the wants of the profession. The 
volume contains about 300 pages, is elegantly printed, and 
contains under the appropriate sections statutes upon 
kindred subjects, which the practicing lawyer is com- 
pelled so often to consult on an emergency at nisi prius, 
and special term. Asan illustration, under section 135, 
as to service by publication, we have the statute of 1853 
as to substituted service, with its amendment in 1863; 
under section 132, as to lis pendens, the act of 1864 requir- 
ing them to be recorded, and so on through the volume, 
It also contains the acts of last winter relating to the 
supreme court, court of appeals, and county court, with 
the amended judiciary article. 





The crowning exceilence of the volume is its elaborate 
and splendid index of about 75 pages, in which can be 
found a citation to any thing in the volume on a mo- 
ment’s notice. 

No lawyer can afford to be without it, and we are cer- 
tain that none who examine it will be, 
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BANKRUPTCY LAW. 


Where bankrupt had, by his agent, unlawfully used 
funds coming into his hands, belonging to one Mayer, 
and had offered his draft, due in thirty days, for the 
money thus appropriated, Mayer refused to pt it, 
and instructed his attorneys tocommence suit by attach- 
ment at once; the agent proposed to turn over certain 
goods to secure the payment of the money made use of, 
which the attorneys accepted. Neither the bankrupt, 
his agent, nor their attorneys being in any way aware 
of the insolvency of the bankrupt. Was it an undue 
preference within the meaning of the act? Held, as 
there is no evidence that any creditor or purchaser was 
deceived or misled, it is good between the parties. 2. This 
being a valid pledge of goods, the money paid to redeem 
the goods from that pledge cannot be recovered. 3. The 
goods thus pledged being of greater value than the debt 
should be redeemed for the benefit of creditors. U. 8. 
District Court, Illinois. Robert E. Jenkins, assignee in 
bankruptcy v. Constant Mayer, 8 Bank Reg. 159. 


Verifying claim : consideration. —To entitle a claimant 
against the estate of a bankrupt to have his demand 
allowed, it must be verified by a deposition in writing, 
on oath, before the proper register or commissioner, 
setting forth the demand, consideration, etc., etc. 

If the statement of the consideration is so general and 
indefinite as to afford no aid to the creditors in their 
inquiry as to the fairness and legality of the claim, it 
does not affect the object of the law, and must be held 
insufficient. The kind of goods, quantity, price, and 
time of sale and delivery, should be set forth. The re- 
gister has the right to permit or require the deposition 
to be amended. 

Where a claimant against a bankrupt’s estate illegally 
increases the amount of his claim, or where a portion of 
the consideration is good and a portion illegal, he will 
not be allowed to separate the good from the bad and 
prove his claim. U. 8. District Court, Nevada. Jn re 
Elder. 

Payment of counsel. — Where a creditor, who is also the 
assignee in bankruptcy, having employed counsel in 
proceedings before the adjudication, asks register for an 
order for payment of the same by him, as assignee, in 
the ordinary distribution of bankrupt’s estate, — Held, 
1. The register cannot entertain the application in the 
first instance. 2. There must be a petition to the court 
by the party, setting out the facts, and asking the relief 
desired, U.S. District Court, 8. D. of New York. In re 
Henry E. Dibbdiee et al., 3 Bank Reg. 185, 


Claim for liquor and the Maine law. — That portion of the 
law of Maine relative to the sale of intoxicating liquors, 
which debars a creditor from maintaining a suit for 
liquors purchased without the state, with intent to sell 
the same in violation of the provisions of said act, does 
not prevent proof of such claim in bankruptcy against 
the estate of a bankrupt residing in said state, if such 
contract is valid at the place where made, U. 8. District 
Court, Maine. In re Murray, 3 Bank Reg. 187. 
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TERMS OF THE SUPREME COURT FOR JULY. 


8d Tuesday, Special Term, Broome, Parker. 

Last Monday, Special Term, Livingston, no 
Last Tuesday, Special Term, Albany, Hogeboom, 
Last Tuesday, Special Term, Delaware, Murray. 
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Or TITLE BY ALIENATION. — Alienation is the transfer 
of property from one to another, a process in which the 
law delights. “ For it is hard,” says Coke, “if the law- 
yers do not get a chance of catching the oyster while it 
is being passed away from one shell to the other.” 

Traitors and felons cannot convey their lands; and jf it 
is felony to imitate the signature of A. Rowland & Son, 
it would seem that the dealers in spurious Macassar can- 
not alien their property. A felon may, however, pur- 
chase any thing he pleases, because ceo qu'il achetera la 
couronne grabbera (that which he shall purchase the 
crown will grab, or, lay its hands upon). 

Infants and idiots may enter into agreements, which 
are not binding unless confirmed when the infancy or 
idiocy has ceased; but it has been said that a non compos 
cannot plead his own non-composity, because, if he could, 
the knave might often play the fool, and write himself 
down an ass for the sake of getting rid of a bad bargain. 

A married woman may purchase without her husband's 
consent; but, after his death, she may decline the bar- 
gain; so that Mrs. Tomkins might buy a house, and 
having lived in it till the decease of Tomkins, she might 
then “cry off,” and insiston having her money back again. 
This is on the principle of the boy who, having heard an 
invitation to “taste 'em and try ’em, before you buy 
’em,” ate half a hundred walnuts and expressed himself 
80 dissatisfied with the fruit that he declined purchasing. 

A married woman may join her husband in selling her 
property, but she must undergo a tete-a-tele with a judge 
oramaster in chancery, who are empowered to pump 
her, with a view to ascertaining whether she sells of her 
own accord, or has been bamboozled or bullied into doing 
so, A married woman who has property settled to her 
separate use, may play at ducks-and-drakes with it if 
she pleases, and the law, instead of interfering, rather 
likes the fun of it. 

An alien may purchase any thing, but can hold no- 
thing, except perhaps his tongue; for it is useless on his 
part to say a word against the claim of the sovereign, 
who may bone, on the instant, whatever may have been 
bought by the alien. 

Having considered who may get rid of his property, we 
are next to discuss how it may be done, and a thousand 
modes instantly suggest themselves, The law, however, 
reduces those modes to four, namely: by deed, by record, 
by special custom, and by devise, which will form the 
subject of the four remaining chapters. — Punch. 
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Sergeant W. A. Kinglake, a prominent English lawyer, 
died in London on Sunday last. 


The Connecticut legislature has added another judge- 
ship to the supreme court of that state, and elected 
Origen 8S. Seymour to the place, 


Mrs. Belle Mansfield, the first woman admitted to the 
bar in the West, is permanent president of the Iowa wo- 
man suffrage convention. 


Women’s rights are respected in the Iowa peniten- 
tiary. The femaleconvicts perform the same work as the 
men, 


An Illinois judge refused a woman’s suit for divorce, 
but made her husband pay the costs, and gave her $400 
temporary alimony to enable her to take her case to the 
supreme court to get the divorce there. 


The court of sessions of Edinburgh has rendered judg- 
ment requiring Forrester, the Glasgow bookseller, to pay 
£500 damages for selling an American edition of Tenny- 
son’s poems, 





Chief Justice Chase has accepted the invitation of 
prominent personal and political friends to visit Gettys- 
burg springs early in August, where he will probably 
remain several weeks. 


Judge Neilson, of the city court of Brooklyn, was in 
some doubt whether he was entitled to take his seat on 
the first Monday of July or January, and declined to pro- 
ceed with the business of the court, but the supreme 
court directed him, by mandamus, to proceed. 


Justice Lord Penzance has given a decision invalidat- 
ing the will of the late Samuel Morton, of Liverpool, who 
left his fortune to the Right Rev. Dr. Goss, the Roman 
Catholic bishop. The court decided that the proofs of 
the incapacity of the deceased to make a will at the time 
this document is dated were conclusive, 


The heirs of Stephen A. Douglas are attempting to re- 
cover possession of the ‘“* Douglas tract” in Chicago, now 
distributed among several owners, and valued at 
$1,200,000. Some flaw in the conveyance is relied upon 
to accomplish their purpose, and the property owners 
have united to oppose the claim. Robert, the eldest son 
of the celebrated senator, is the principal plaintiff. 


The suit of Mrs, Martha B. Stevens, widow of Edwin 
A. Stevens, against the executors of the estate of her 
husband, in the court of chancery in New Jersey, has 
been indefinitely postponed. The suit is brought to 
have the court determine whether the charitable be- 
quests, especially the gift of the Stevens battery to the 
state of New Jersey, are valid. The amount involved is 
$2,000,000. 


The superior court of Baltimore has set aside the ver- 
dict of the jury in the case of Seibert v. Leeson, by which 
the defendant was mulct in the sum of $2,000 for kissing 
the hand of Mrs. Seibert. The court said that while it 
was not disposed to look lightly upon improper liberties, 
it nevertheless saw nothing in the facts of the case to 
justify such exorbitant and excessive damages, and 
that unless the plaintiff would agree to relinquish $1,500 
of the recovery the case would be sent back for a new 
trial, 


The following nominations by the president have been 
confirmed: Noah Davis, United States attorney for the 
southern district of New York; James C. Hopkins, 
United States district attorney, western district of Wis- 
consin; Roger 8. Greene, associate justice, superior court 
of Washington territory; F. W. Oakley, marshal for the 
western district of Wisconsin; Charles M. Webb, attor- 
ney for the western district of Wisconsin; John D. Pope, 
attorney for the district of Georgia, in place of A. T. 
Akerman, appointed attorney-general. 


A New Orleans jury, unable to arrive at unanimity in 
their opinions, is said to have substituted chance for 
justice. The case was Clay v. Blandin, for the office of 
state tax collectorship of the third district. Eleven of 
them favored Blandin, one of the eleven, a colored citi- 
zen, declaring that he would sit there till his hair turned 
white before he would find for Clay. But Clay’s sole 
supporter was equally immovable. At length, it was 
conceded by the latter that a game of “seven-up”’ be- 
tween him and a Blandin man; if it went against the 
Blandin man, it should secure three more votes for 
Clay ; but ifhe—the Clay man—lost it, he would yield 
his opinion to that of the eleven. Cards were sent for, 
the game was watched with intense interest, and when it 
was announced that the Blandin eleven won, a yell of 
triumph went up from their judicial throats that shook 
the court-house and astonished the waiting court. 
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NATURE AND DEFINITION OF CRIMES, 


A crime, says Blackstone (4 Com. p. 5), is “‘an act 
committed, or omitted, in violation of a public law 
either forbidding or commanding it.’’ Professor 
Greenleaf (3 Ev, 31) and other elementary writers, 
have adopted the same language. But, although true 
as a description, it is open to criticism as a definition, 
since its terms are not convertible. All crimeg are, 
of course, in violation of public law, but all acts which 
violate some public law are not crimes. A trespass to 
another’s property, a breach of contract, a neglect of 
certain positive legal duties, are acts in violation of 
law, and for which the law furnishes appropriate rem- 
edies, but they are not crimes, Others have suggested 
definitions pointing more directly to some injury to 
the public as the complete test, and in 4 Stephen’s 
Commentaries, p. 94, a crime is defined to be “the 
violation of a right, when considered in reference to 
the evil tendency of such violation, as regards the 
community at large.’ Although not so terse as 
Blackstone’s, this language suggests more distinctly 
the difference between crimes and mere civil injuries. 
But even this does not seem entirely satisfactory. It 
is not easy to see why the felonious taking and carry- 
ing away of another man’s horse is any more injuri- 
ous to the public at large, if as much so, as its wrong- 
ful destruction by a mere civil trespass. In the former 
case it merely changes possession, and it remains as 
serviceable for man as before; but the one has always 
been a crime, the other never. 

On the other hand, violations of the revenue laws, 
thus depriving the nation of one means of existence, 
inflict a direct injury to the whole community; but 
such acts have not generally been considered crimes, 
See 2 Dallas, 365; 1 Yates, 471; Martin and Yerger, 
285; 15 N. H. 98. 

it seems therefore difficult to adopt any philosophi- 
cal rule or formula which shall clearly mark the 
dividing line with as much accuracy as the somewhat 
arbitrary one of liability to public prosecution. Thus, 
in Attorney General v. Radloff, 26 Eng. Law and 
Eq. R. 413, Martin, B., says, ‘The proper meaning 
of the word ‘crime’ is an indictable offense.’’ In 
Mann vy. Owen, 9 B. and C, 602, Littledale, J., says, 
“the proper definition of the word ‘crime’ is an offense 
for which the law awards punishment.’’ The revised 
statutes of New York, vol. 2, 702,3 32, use a similar 
detinition. May we not therefore define a crime to be 
any act committed or omilted which is subject to a 
public prosecution and punishment? This always 
requires two things, an overt act, and a criminal in- 
tent. Want of either is fatal to a prosecution. 
A criminal intention alone is not punishable by any 
human law. It must find expression in some out- 
ward and visible sign. Even threats to commit 
erime are not indictable, if no act be done to 
tarry them into execution. And the intent and 
the overt act must both concur in point of time in 
order to constitute a legal offense. A person who 





retires to rest with a deliberate purpose of rising dur- 
ing the night to take the life of another inmate of the 
same house, and who does so in a state of somnam- 
bulism, clearly established, is no more guilty of 
murder than if he had never entertained such an 
unlawful purpose. There was an original evil intent, 
and an overt act of homicide, but they did not co- 
exist. 

A traveler who finds, picks up ard carries away, a 
purse lost in the highway, not then intending to keep 
it, but subsequently, being tempted to doso, refuses to 
surrender it to the lawful owner, and converts it to 
his own use, is guilty of no crime, at common law, 
since the evil intent did not exist at the time of tak- 
ing, and so the act and intent did not concur in point 
of time. Reg. v. Thurborn, 1 Den. C. C. 387; Reg. 
v. Preston, 2 id. 353; Ramsom v. The State, 22 
Conn. 153; The State v. Conway, 18 Missouri, 321 ; 
People vy. Anderson, 14 Johns, 394; State v. Roper, 3 
Dev. 473; Hunt v. Commonwealth, 13 Gratt. 757, and 
many other cases, 

It would seem to work no injustice to hold that a 
continued keeping of the property, after the rightful 
owner was known, was a continued act of taking, or 
a@ sufficient overt act of some kind, to constitute, 
together with the then existing criminal intent, a 
sufficiently complete offense to sustain a prosecution. 
This would seem to be only in analogy with that well- 
established principle, which holds one to be guilty of 
larceny, who feloniously seizes another’s property in 
one state, or county, and carries it into another state, 
or county; here the continued possession and control 
over the property in the latter county, co-existing with 
the criminal intent, is quite uniformly held a suffi- 
cient taking, combined with a sufficient criminal pur- 
pose, to render the crime of larceny complete in the 
latter place. In like manner a finder of lost property, 
who, after ascertaining the real owner, continues to 
carry it around in his pocket, with intent to make it 
his own, and never restore it to the lawful owner, 
seems to be guilty of a constant, continued overt act, 
with an unlawful purpose, which ought to render him 
amenable to the criminal law, but the authorities are 
now so many and so harmonious the other way, the 
question can hardly be considered an open one. And 
it seems to be well settled in another department of 
criminal law, that the mere having or keeping prop- 
erty, with some unlawful intention, such as having 
counterfeit money in one’s possession, with intent to 
pass it as genuine, having or keeping obscene prints, 
is not a common-law offense, for want of a sufficient 
positive overt act; while all agree that “ procuring” 
or “ obtaining’’ such property with an unlawful pur- 
pose is a complete crime. See Rex v. Heath, Russ, 
and Ry. 184; Regina v. Fulton, Jebb, 48; Rez v. 
Stewart, Russ. ahd Ry. 288; Dugdale v. Regina, 16 
Eng. Law and Eq. 380, and_1 El. and Bl. 435; Rez v. 
Fuller, Russ. and Ry. 308. 

Although the law requires some “act done” in 
order to constitute a crime, yet words may be suffi- 
cient, if the criminal intent exist; and it is clearly 
criminal to solicit another, either by word or letter, to 
commit an indictable offense, though such solicitation 
prove ineffectual. Thus, soliciting a person to steal, 
commit arson, murder, or other crime, provoking 
him by letter to send the writer a challenge for aduel, 
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and the like, are plainly indictable acts within the 
meaning of the law. Rex v. Higgins, 2 East, 5; 
People v. Bush, 4 Hill, 133; Demarest v. Haring, 6 
Cowen, 76; King v. Phillips, 6 East, 464. 

It is not, however, every act, though coupled with 
a criminal intent, that is indictable at common law. 
It must be immediately and not merely remotely 
connected with some unlawful result. Mere prepara- 
tions to commit a crime are not in themselves indict- 
able. Purchasing a gun for the sole purpose of com- 
mitting murder with it, procuring the materials for 
painting indecent pictures, going to a mechanic to 
procure dies for illegal coining, are not offenses at com- 
monlaw. Reg. v. Hagleton, 6 Cox C.C. 559, by Parke, 
B.; Reg. v. Cheeseman, 9 id. 103, by Blackburn, J.; 
People v. Murray, 14 California, 159, On the other 
hand, it is clear that an act need not be the very last 
proximate act to a crime in order to be itself indict- 
able. UAl’s Case, 6 Grattan, 706; Reg. v. Chapman, 1 
Denio C. C. 432. It is essential, also, that an act, to be 
criminal, must be one in its nature capable of doing 
some legal injury, or however criminal the purpose 
of its author, it is not an indictable offense. It is no 
forgery to falsely make a writing in another man’s 
name, which is on its very face invalid, and which 
could, under no circumstances, impose a legal liability 
on the supposed signer, although the maker supposed 
it was effectual, and clearly intended thereby to de- 
fraud. Wall's Case, 2 East. P. C. 953; People v. Sholl, 
9 Cowen, 778; Barnum v. The State, 15 Ohio, 717; 
People v. Harrison, 8 Barbour, 560, and many other 
cases. Deserting to one’s friends, in time of war, 
though supposed to be the enemy, is no treason, al- 
though the physical act and the criminal intent are 
in one sense the same as if it were. Respublica vy. 
Malin, 1 Dallas, 33. 

So to shoot at a person at a great distance, the gun 
being loaded only with powder, has been held no 
crime, although the party supposed it contained a 
ball, and actually intended to do bodily harm. Henry 
v. The State, 18 Ohio, 32; The State v. Swails, 8 Indi- 
ana, 524. Stabbing an image believed to be a man, 
and with intent to kill, is not indictable, although 
there was an overt act and a criminal intent. Shoot- 
ing at a person supposed to be in a certain room, but 
who had just left it, is not alone sufficient to consti- 
tute a crime. Rex v. Lovell, 2 Moody and Rob, 39. 
Administering a drug not poisonous in fact, though 
believed to be sv, is no attempt to poison, however 
evil the design. The State v. Clarissa, 11 Alabama, 
57. Care should be taken, however, to distinguish 
this class of cases from that of a species of statutory 
offenses, in which certain acts are made penal, in and 
of themselves, whether they would or would not, 
under the particular circumstances, result in any 
injury to another, or to the public at large. 

Whenever a statute makes criminal one step toward 
the accomplishment of an unlawful object, with intent 
to accomplish such object, any person taking that 
step with such intent, capable himself of doing every 
act on his part necessary to accomplish that object, is 
not protected from criminal liability merely because 
the object was not accomplished by reason of some 
fact unknown to him, and not a part of his own con- 
duct. In such cases the step itself is made criminal 





by the statute, irrespective of its actual results in any 
given case. It ison this principle one may be con- 
victed of administering poison with intent to procure 
a miscarriage, although the woman to whom it was 
administered was not in fact pregnant. Reg. v. Good- 
hall, 1 Den, C. C. 187, and 2 Cox C. C. 40. Soa per- 
son may be equally guilty of passing counterfeit 
money or forged notes with intent to defraud, al- 
though the party to whom they were passed knew 
their character, and, being a detective officer, took 
them only to have proof against the person offering 
them, in order to secure his conviction. Rez y, 
Holden, Russ, and Ry. 154. In like manner one may 
be properly convicted under a statute against enticing 
one out of the state to enlist as a soldier, although the 
party enticed was physically disabled from service, 
and would not be accepted as such soldier. Common- 
wealth v. Jacobs,9 Allen, 274. These instances are 
quite distinguishable, though not always distin- 
guished, from the former class above alluded to. If 
a statute declares a specific act criminal, it is such 
absolutely and without reference to its nearness or 
remoteness to the end in view, or its success or failure 
to accomplish the design. But an act to be indictable 
on common-law principles, merely because it is a step 
toward some crime, must be nearer to the result de- 
signed than a mere preparation or preparatory step 
toward its commission. Each case must depend on 
its own circumstances. 

Thus much as to the act required to constitute a 
crime. In another article we may consider the ques- 
tion of criminal intent. 


———_ +> e—__—— 


ORIENTAL LAWS AND LAWYERS. 


CHAPTER III. 

Appearance of the Mahkemar— where the lawyers are 
found — bribes — manner of conducting a suit — clerks 
and interpreter — how the grand kadi arrives at adecis- 
ion— both parties are losers— empty pockets—annual 
appointment— making hay while the sun shines—he 
isaspy on the government — purchase the position— 
Mahommed Ali’s attempt at reformation —income of 
the kadi, and division of the spoils of office. 
Notwithstanding the barefaced hypocrisy and cor- 

rupt character of the decisions pronounced at the 

mahkemer, the citizen:; of Cairo, of blessed memory, 
are extrem2ly fond of litigation. An old palace, 
constructed by the founder of the city, the bloody 

Sultan Gobe- el Kaed, is appropriated to the exclusive 

use of that velebrated place of fear, which is the mean- 

ing of the word mahkemer. 

One spacious square room, low studded, but tolera- 
bly well lighted, on the second floor, and miserably 
furnished, is the immediate theater in which the 
grand kadi, who is judge above all judges in that 
land, displays himself, more by incessant smoking 
than by any discreet acts of judicial authority. 

With half-closed eyes, squatting on something re- 
sembling a meal-chest, partially covered by shilling 
calico, sits that august magnate in business hours. 
Ata respectful distance in the background the parties 
having an interest at stake patiently wait for the ora- 
cle to open his parchment lips. 

Lawyers are not permitted to appear in the presence 
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ot the kadi. Any one may enter upon the profession 
of an advocate who feels himself competent, or has an 
ambition to fleece those unlucky dogs, who, in the 
pursuit of justice, are really following a phantom. 

With a flippant familiarity with the Koran, and a 
ready tact at writing those execrable pot-hooks which 
are so difticult to make in the Arabic language, there 
is no impediment in the way of becoming a worthy 
member of the bar. Pleas are not made in court, or, 
indeed, anywhere else. In giving counsel to a client 
it is not in reference to the points of law to be estab- 
lished, or any specific declarations which are to be 
sustained by evidence. On the contrary the lawyers 
endeavor to explain the surest and most economical 
method of bribing the kadi. An expert lawyer, 
therefore, is one who writes out in detail a decidedly 
favorable statement of the case in which he is re- 
tained, and that is the extent of his tether. 

Under a gallery, open to the weather on one side, 
we sawagroup of Cairo lawyers, sitting on their 
haunches. From the reputation given them, they 
are considered quite as sharp in the practice of their 
vocation as they of the craft are reputed to be in other 
countries. 


* * * “Who, like scissors so keen, 
Ne’er cut themselves, butall that’s between,” 


They were in compact form, writing away with a 
blunt reed-pen as fast as their employees related the 
story of their business. When a full statement is 
thus prepared, the manuscript is then sent up stairs 
for the examination, theoretically, of the kadi. 

Whenever the great man has had it read, which is 
sometimes accomplished, a decree follows after cer- 
tain customs have been complied with, about to be 
mentioned. More frequently than otherwise, how- 
ever, his honor gathers a general notion of the case te 
be submitted to the infallible ordeal of his right- 
eous decision, from a representation of the clerk in 
waiting, who, having examined the document which 
is held in his hand, gives his views upon the mer- 
its of the case in question. If he represents it as a 
small affair, or within himself imagines there is not 
much to be ymade out of the parties for his own 
pocket, he gives such a direction to it that the kadi 
at once brings it to a focus. 

There are assistants in the court having the titles 
of offendees, hatebs, bash-katebs, etc., who are noth- 
ing more nor less than first, second and third clerks, 
holding their places at the option of the kadi, each of 
whom filches what he can, and probably by the con- 
nivance of the kadi, to be divided pro rata, according 
to their positions. 

When the kadi has made up his mind one of these 
assistants pronounces the decision of the court, which 
is final, although repugnant to the plainest dictates of 
justice, Shameful abuses of judicial power are pro- 
verbially common, and may be explained by a 
knowledge of the fact that both parties in the case in 
hearing endeavor to place themselves in a position to 
slide piasters into the hand of the principal inter- 
preter; while the kadi, apparently in profound 
thought, understands the game perfectly well, and so 
protracts the proceedings, that the plaintiff, as well as 
the defendant, in civil trials, particularly, are pretty 
well exhausted long before he seems inclined to lay 
aside his pipe. 





It is a common saying, that when the supreme head 
of the mahkemer has an intimation that the pockets 
of all parties in interest are empty — and woe to the 
one who gives out first — he decides with a degree of 
solemnity quite astonishing, since the one who has 
nothing literally loses all he has paid, and all pros- 
pects besides. 

It is not much better for the one in whose favor a 
decision may be made, since, like the musician who 
lost his fiddle out of a bag, the only consolation left 
to him is the satisfaction of having the case, though 
the fiddle was gone. 

When the unhappy litigants have retired, the ac- 
credited cheats are represented to disgorge, divide the 
spoils, and the court adjourns, 

A kadi is annually appointed for Egypt, to preside 
over that elevated institution, who is sent from Con- 
stantinople. It is by no means essential that he 
should be acquainted even with the elements of Mo- 
hammedan legal lore to be an eligible candidate for 
the office. Applicants are numerous for the bench 
on account of the known opportunities it presents for 
securing an ample fortune inasingle year. Report 
says that whoever goes as kadi to Mesr makes hay, as 
the English proverb has it, ‘‘ while the sun shines.”’ 

By arrangement, mutually agreed upon by the great 
contracting parties in the settlement between Mo- 
hammed Ali, at the conclusion of his successful re- 
bellion against Mahmoud II, Egypt was privileged 
to have an hereditary, irresponsible ruler, although 
nominally a province of the Turkish empire, and sad- 
dled, in thesame bargain, with a Turkish kadi, to be 
annually appointed by the sultan. 

By the intermeddling of the western powers of 
Europe, when Ibrahim Pasha was driven, as it were, 
from his brilliant achievements in Syria, it was stip- 
ulated that Egypt should acknowledge perpetual 
fealty to the reigning family of Turkey, in the shape 
of a certain number of purses, to be delivered at the 
treasury in Stamboul every twelve months. And 
while this promise is sacredly kept, a kadi is to be 
forwarded to Cairo, as before related. 

This was a convenient scheme for keeping a spy of 
distinction upon the movements of the half-indepen- 
dent and demi-shackled viceroy. It was a finishing 
touch of policy which fastened a leech on the ple- 
thoric money bags of Mahommed Ali and his suc- 
cessors; and sealed the political degradation of the 
regenerator of down-trodden Egypt and his official 
posterity, at the very point when, without foreign in- 
terference, the nationality of the Nilatic valley and its 
dependencies was about to have been complete in all 
its aspects. 

Each successive kadi is admitted to be totally igno- 
rant of the spoken and written language of Egypt. 
Every paper presented him, therefore, must be trans- 
lated into Turkish before its import can be under- 
stood. A polyglot clerk, on whom devolves the pleas- 
ing duty of giving a correct rendering of all docu- 
ments, avails himself of the opportunity to turn the 
scales according to the weight of backshiesh received 
from those wishing to establish their claim, or main- 
tain a position of safety in the possession of wickedly 
obtained property. 

The interpreting clerk is presumed to impose upon 
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the kadi, carefully as he is watched by the argus eyes 
of the old fox on the divan, and particularly when the 
judge positively violates every principle of honor 
and justice, as he often does, in his decisions. 

Mahommed Ali, in his day, felt the burden of the 
mahkemar, and knew perfectly well it was a disgrace 
to his government. Once or twice he attempted to 
raise its standard ot character by arbitrarily revers- 
ing the decrees of the kadi. But that was a danger- 
ous experiment, and, if followed up, might have in- 
volved the pasha in disagreeable complications with 
his nominal master in the Gate of Felicity, as the 
seraglio of the sultan is familiarly called. 

Some litigated affairs not promising much in the 
way of pickings, even when unaccountably procras- 
tinated, for the purpose, no doubt, of discovering 
what the prospects may be by keeping the papers a 
Jong time under advisement, at an unexpected mo- 
ment are brought summarily toaclose. ‘‘ Poverty 
runs through the mahkemar,”’ but ‘‘ riches creep”? — 
according to the Arabs. 

Four-fifths of the income of the court, in whatever 
manner it may be derived, legitimately in the forms 
of mulcts and fines, fees for special services, ete., 
wholly and entirely independent of the cheating pro- 
cesses for increasing the revenues of the mahkemar, 
of a right belong to the kadi. The remaining fifth 
goes to the bash-hatib and his associates — the money 
being divided every Thursday. 


———_e> oo ___—_ 
HUMOROUS PHASES OF THE LAW. 


II. 
WHAT ARE NECESSARIES ? 


Every husband is theoretically bound to support 
his wife; that is, to supply her with necessaries suit- 
able to her situation and his own circumstances and 
condition in life. The same is true as to father and 
child. And asa corollary, if the husband or father 
fail to do this, third persons may do it, and the party 
on whom the duty rests must respond. If the wife 
live with the husband, an agency to contract for 
necessaries is presumed in her favor; and, if without 
him, his duty still exists. An infant, away from 
home, may bind himself by his contract for neces- 
saries. But as to what are and what are not neces- 
saries, there has been a great deal of discussion, and 
the line of distinction is by no means well defined. 
Lear was made to say: 

“ Our basest beggars 
Are in the poorest things superfluous: 
Allow not nature more than nature needs, 
Man’s life is cheap as beasts’.”’ 
And another poet says : 


“ Man wants but little here below, 
Nor wants that little long.” 


But the law takes a very different view of man’s 
wants. The maxim of the law on this subject would 
seem to be: Jd necesse est quod necesse reddi potest. 
In view of the disposition to enlarge the catalogue of 
necessaries, it may well be said that necessity knows 
no law, and is the mother of invention. The law has 
long since outmarched the great leading case on the 
subject of necessaries, reported by Defoe, Robinson 





Crusoe, and the equally authoritative case of Swiss 
Family Robinson, and the scripture maxim seems to 
be the rule: “To him that hath shall be given, but 
from him that hath not shall be taken away even that 
which he hath.” 

The wife’s necessaries are such as the law deems 
essential to her health and comfort: food, lodging, 
clothing, fuel, washing, medical attendance, etc. 
These are to be determined, both in amount and kind, 
by the means and social position of the husband and 
wife. Not by their real position, but by their ap- 
parent and assumed position. If the husband’s posi- 
tion is an imposition, still he is estopped from setting 
up that fact. The lawful measure of mercantile ph!e- 
botomy seems to be what the husband’s apparent 
venous system will afford. If he has passed in society 
as a blood, it is in vain for him to deny his fullness 
when called on to pay his bills. What says Gold- 
smith — qui nihil tetigit quod non ornavit ? 

When lovely woman stoops to quarrel, 
And from her husband goes astray, 
What charm can hide affairs immoral, 
What art can chase his duns away? 

The only chance to quell the riot, 
And hide the quarrel from the day, 
The scandal hush, and keep those quiet 
Who ring his door-bell, is to pay. 

In the new era of perfect equality between the sexes, 
which is dawning, it will be worth while to notice 
whether the law of necessaries will be extended in 
favor of husbands as against wives, and if so, what 
articles it will embrace — whether a club, cigars, 
night-key, etc., will be among them. 

But to descend to particulars. New bonnets to a 
reasonable extent are doubtless necessaries, although 
fashion does not seem at present to regard any cover- 
ing for the female head asindispensable. King Lear, 
who is quite an authority on the subject of necessaries, 
expresses himself sensibly on the particular branch 
of mantua-making and millinery; one would almost 
imagine him a modern husband or father of girls: 

“Thou art a lady; 
If only to go warm were gorgeous, 
Why, nature needs not what thou gorgeous wear’st, 


Which searcely keeps thee warm. But, for true need, 
You heavens, give me that patience, patience I need!” 


The courts have been very mean toward the ladies 
on the subject of millinery. Thus in Atkins v. Cur- 
wood (7 C. and P. 759), the court held the husband, a 
poor barrister, not bound for sundry dry goods, to the 
trifling amount of £67, ordered by his wife as an out- 
fit for a watering-place, whither her husband had 
brutally forbidden her going. And in pronouncing 
the judgment, Lord Abinger heartlessly said: ‘“* Let 
the wedding dresses be struck off.’ Then, too, in 
Lane v. Ironmonger (13 M. and W. 368), bonnets, 
laces, feathers and ribands, to the insignificant amount 
of £5,287 in part of a year, were fiendishly declared 
extravagant by the same cold-blooded judge. Verily, 
his sins against the angelic sex are like his name — 
Scarlett. Furniture of a house, for a wife to whom the 
court had decreed £380 a year as alimony, was held 
necessary.! It appearing to the court that the wife 
had nothing to sit on, or eat from, they took a chari- 
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table view of her necessities. It is much better, it 
seems, to be a special pleader than a sergeant at law, 
for while articles of jewelry were held superfluous for 
the wife of the former,’ the latter was held liable for 
silver fringes to a petticoat and side-saddle, value 
£94.2 This seems to be based on the principle of 
natural philosophy, that the higher one rises the more 
he has to “come down.” I daresay that unfortunate 
sergeant regretted the bridal that rendered such a 
luxurious saddle necessary. A horse worth $40, pre- 
scribed by a physician for exercise to the invalid wife 
of a miller earning $30 per month, was held neces- 
sary." This must have been a grinding decision to 
that husband. Probably, in his indignation, he tolled 
it to all his customers., But this was hardly more 
grinding than that other case, which compelled the 
husband to pay for his wife’s false teeth. Would not 
this have been a proper case for the incidental appli- 
cation of the maxim: Falsus in uno, falsus in omni- 
bus? But the doctrine of estoppel was invoked in 
this case — it appearing that the husband knew of the 
procural of the plate, and did not object, the court said 
it did not lie in Ais mouth to repudiate the implied 
contract. In another case the court inclined to hold 
a piano necessary, under some circumstances,> which 
is quite in harmony with the tenor of authority. The 
law, with a lively sense of its own worth and dignity, 
considers necessary the fees paid by a wife, whose 
husband had deserted her, for professional advice as 
to the proper mede of dealing with tradesmen who 
were pressing for payment. What advice was given 
is not disclosed, but probably it was not to deal with 
them. 

But there are some things that are not necessary. 
For instance, where money was lent for the purchase 
of a passage ticket to enable the wife to join her hus- 
band, the court held such joinder of parties unneces- 
sary, and the money not recoverable.’ 

At common law the husband is not bound to fur- 
nish the file to sever the marriage fetters: counsel 
fees in a suit for divorce, whether the wife be plaint- 
iff or defendant, are not a necessary.’ So, too, in re- 
gard to the expense of an indictment by the wife for 
assault. In this case the judge said: ‘It cannot be 
maintained that an indictment against the husband 
for assaulting his wife is a necessary.” To hold 
otherwise would be like compelling St. Lawrence’s 
executors to pay for the gridiron on which he was 
roasted. I presume the true principle of this decision 
is that the indictment would be such a luxury to the 
wife’s feelings as to take it out of the list of neces- 
saries. Although, as has been stated, medical attend- 
ance is generally considered a necessary, yet a quack’s 
bill was thrown out in a case where the services were 
rendered without the husband’s assent.” 

This is an amusing case in several particulars. The 
plaintiff was in the habit of putting one Mrs. Davis 
into a mesmeric sleep, and thereupon she became a 
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clairvoyant and prescribed the medicines, which the 
plaintiff furnished, After payment of all expenses 
the profits of this course of business were equally 
divided between the plaintiff and Mrs. Davis. The 
defendant claimed, in addition to the ordinary doc- 
trine of necessaries, that the plaintiff and Mrs. Davis 
were partners, and that the plaintiff alone could not 
maintain the action. On the main point Judge 
Fletcher, a wise judge and a merry, observed: “ The 
law does not recognize the dreams, visions or revela- 
tions ofa woman in a mesmericsleep as necessaries for 
a wife, for which the husband, without his consent, 
can be made to pay. These are fancy articles, which 
those who have money of their own to dispose of 
may purchase, if they think proper, but they are not 
necessaries known to the law, for which the wife can 
pledge the credit of the absent husband.” On the 
question cf partnership, the court, with more literal 
correctness than ordinary, said: “ It is not necessary 
that a dormant partner should join with the ostensi- 
ble partners of a firm in an action against a person 
who dealt only with the ostensible partners.” 

Another case in which the defendant was held not 
responsible for “fancy articles” is Freestone v. 
Butcher (9 Carr. & Payne, 643). The plaintiff was a 
dealer in foreign birds. The defendant was curate of 
Milton. The action was brought to recover £757, 
balance of £959, for live foreign birds supplied to the 
defendant’s wife, from February to December, 1839. 
The defendant and his wife lived together in the rec- 
tory house at Milton, where the defendant had 
caused a room to be fitted up as an aviary. Between six 
and seven hundred birds, mostly foreign, consisting of 
lories, avadavats, love birds, bishop birds, cardinals 
(appropriate enough for a curate’s wife), quakers, cut- 
throats, and manikins, had been delivered there by 
coach. In March, 1840, the defendant sold about two 
hundred of the birds for £110, and wrote a dunning 
letter for part of the price. The birds had been 
charged to “Mrs, Dr. Butcher” in the plaintiff’s 
books, and the plaintiff had drawn bills on her, which 
she had accepted, and which had been paid out of her 
moneys, she having a separate income and bank ac- 
count. It was held that the circumstances did not 
show any agency on the part of the wife to bind the 
husband, and that the birds were not necessaries. It 
came out that the doctor had once prayed an allow- 
ance from the court of chancery for the maintenance 
of his children, and Lord Abinger thought if he 
needed that, his wife did not need “ avadavats and 
mocking-birds.’’ On the point of agency, he put the 
illustration of a wife’s ordering ‘five puncheons of 
rum and five hogsheads of sugar,’”’ as an example of 
an excessive order, but his lordship did not have the 
temerity to intimate that, if the five puncheons of 
rum had been reasonable, the five hogsheads of sugar 
would not have been an appropriate concomitant. 
But such a vulgar illustration was what one might 
expect from a judge who would debar the fair sex of 
their just millinery. 

Money, the prime necessity of life, was not regarded 
at law as necessary, for when lent to the wife, without 
the husband’s request, although to purchase necessa- 
ries, it was held not recoverable.' But this was cor- 
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rected in equity, if the money actually went for neces- 
saries, the lender being by a stretch of conscience put 
in the place of the tradesman, and allowed to re- 
cover.! This seems a very unnecessary circumlocu- 
tion. It is one of the particular beauties of that system 
of jurisprudence, in which law is one thing and jus- 
tice another. 

Infancy is an age of numerous demands. This is 
true in law as in nature. The older a man grows 
the fewer his needs. Thus Lear says: 

“ Age is unnecessary ;* on my knees I beg 
That you'll vouchsafe me raiment, bed and food.” 
Infancy is generally regarded as the age of helpless- 
ness; but in law an infant has the power to help him- 
self to his neighbor’s goods without compensation, 
unless they come within the description of necessa- 
ries, or the neighbor within that of extraordinarily 
prudent men. An infant’s necessaries are judged by 
the same rules as those of a married woman, and are 
the same, with one addition — education. This is de- 
nied to women, theoretically, because they are pre- 
sumed to have acquired it sufficiently before mar- 
riage; but, virtually, because it is of so little use to 
them after marriage. The theory of the common law 
is that women do not need to know any thing, except 
enough to get a husband; the husband “ knows it 
all.” Even the infant’s necessary education is lim- 
ited; it does not include a collegiate course. In 
this case the judge thought “a good common-school 
education’ might be “‘ strongly pronounced” as nec- 
essary. Inasmuch as the free-school system prevails 
in Vermont, Iam inclined to agree with him. But 
there is a case on the subject of education even more 
illiberal than this, and which leads us to doubt Lamb’s 
soundness when he supposed that “lawyers were 
children once.”” “ The treats of an undergraduate at 
college are not necessaries.’’* Such is the brief and 
contemptuous language of the law ina case in which 
it appeared that the defendant, when an infant at col- 
lege, was under medical treatment for measles and 
inflammation of the lungs, and was ordered to take 
fruit, marmalade, ices, and soda water, and that he 
merely invited his infantile mates to help him make 
way with this nauseous physic. It also appeared that 
his father was in affluent circumstances, and was gov- 
ernor of Ceylon. An intelligent and incorruptible 
jury, bearing in mind the language of the mis- 
sionary hymn which they sang when infants: 
— “the spicy breezes 
Blow soft from Ceylon’s isle, 


And every prospect pleases, 
And only man is vile,” — 


were pleased to hold the governor’s son responsible 
for these sugar-coated symposia. But the court above, 
having no such views of physic, held them superflu- 
ous. It not appearing that the infant guests were 
troubled with measles, or that if they were, it was 
the province of the governor’s son to cure them, the 
court decided that they would not break out of well- 
settled rules, and so destroyed the credit of that phy- 
sician’s prescriptions with that particular apothecary. 
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Of a piece with this are the old decisions which frown 
on balis and serenades, holding Terpsichore and 
Polymnia to be ornamental and not useful maidens, 
Perhaps more respect would be paid to the claims of 
these muses in these days, when a prima donna re- 
ceives more than a chief justice, and the balancing 
of a chancellor is less lucrative than that of a ballet 
dancer. A pair of solitaires (or shirt studs) worth 
£25 are not, it would appear, necessaries for any in- 
fant.' So in regard to a stud of horses.* Betting 
books are not necessaries. Better use might be 
made of them. This was an action on account to re- 
cover of the defendant, an infant at the time when 
the debt was contracted, about £200, for ornamental 
stationery and jewelry, including ear-rings, cigar- 
cases, and betting books. It was shown that this pre- 
cocious debtor had, in his infancy, contracted debts 
to the amount of £40,000, a wife, and a baby. In an- 
swer to the chief justice’s question whether a wife 
were a necessary, Sergeant Hawkins replied, “ not 
for a youth of twenty, and that if she were, a baby 
was not.” (The learned sergeant evidently knows 
more of law than of matrimony.) In regard to the 
ear-rings the chief observed: “If they were pur- 
chased for one young lady, and the defendant was 
engaged to marry another, they could not be neces- 
sary.”’ This seems hard; if he did not marry the 
first, this Cockney lover at least wanted to give her 
ahearing. Saddles, harness, and carriages may, un- 
der some circumstances, be necessaries, but ordina- 
rily are not.* Presents from a bridegroom to his 
bride may be necessaries.’ So much is allowed to 
Cupid and cupidity. And so, on such occasions, the 
law tolerates a certain amount of smartness, and 
deems wedding garments necessary for an infant 
about tomarry.® Law and gospel agree in this, only 
the latter makes them indispensable. To military 
gentlemen a similar concession is made, and the uni- 
form of an officer’s servant is adjudged necessary ; 
but not cockades for his whole company; nor, in an- 
other case, would the court stand a tailor’s bill of £840 
for thirteen months, including 19 coats, 45 waiscoats, 
and 38 pairs of trousers.’ But to other people dandy- 
ism is superfluous—no kid gloves, cologne, silk 
cravats, or walking canes.* An insurance contract 
is not a necessary, say the books,’ but this cannot 
apply to life insurances, which are as unavoidable 
now-a-days as taxes. An infant’s board is a neces- 
sary,” but not so with timber to repair his house." 
This would probably depend on the nature of the 
building; acase might be imagined in which it would 
become a necessary. And finally, to come down to 
the matter of greatest interest to our profession, coun- 
sel fees in a suit about the infant’s real estate are said 
not to be necessary.“ The Connecticut courts hold 
that there is no just ground for this rule,” and this 





1 Ryder v. Wombwell, 4 Exch. 32. 

2 Merriam v. Cunningham, 11 Cush. 40. 

; Genner v, Walker, 3 Am. Law Rev. 590. 
* Harrison v. Fane, ‘| Man. and Gr, 550. 

5 Genner v Walker, above. 

6Sams v. Stockton, 4 B. Monr. 232. 

7 Hands v. Slaney, 8 Term, 578; Burghardt v. Anger- 

stein, 6 C. and P. 690. 

s Lefils v. Suge, 15 Ark, 137. 

oN. H, Ins v. Noyes, 32 N. H. 345. 

10 Bradley v. Pratt, 23 Vt. 378. 

11 Freeman v, Bridger, 4 Jones’ igen, 8 le 

12 Phelps v. Worcester, 11 N. H. 5 

13 Munson v. Washband, 31 * 4-4 “308. 
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seems more consonant with reason, for a suit is fre- 
quently the only means by which the infant can gain 
redress. But the case which most astonishes us is 
one in which the English court recently decided that, 
unless special circumstances are shown, tobacco is 
not a necessary to any infant!! How this reads, 
when we are informed that at a recent dedication of a 
new inn of court, the lord high chancellor, the lord 
chief justice, and many of the judges and most emi- 
nent counselors of England, smoked after dinner in 
the withdrawing room, with, and out of compliment 
to, the Prince of Wales! Perhaps this is one of the 
“special circumstances” under which the use of to- 
bacco would be tolerated in an infant. 

The measure of necessaries is affected by the char- 
acter of the tribunal to which it is left to decide. As 
we have seen, courts are always restricting the ver- 
dicts of juries on this point. Twelve men have so 
many more wants than one man, that they naturally 
take a larger view of the subject. In the solitaire 
ease, it was held that the question was one for the 
judge and not for the jury, and accordingly the ver- 
dict was set aside. Justice Coleridge, in the betting- 
book case, remarking on this, observed: “It would 
make the determination of these cases turn too much 
upon the individual tastes or ideas of the judge. For 
instance, as to smoking, Sir Benjamin Brodie vehe- 
mently objected to it; and, perhaps, a judgment 
against cigar-cases might result from Baron Bram- 
well’s disliking it.”’” The better doctrine seems to be, 
that it is a question for the jury, unless they are too 
liberal, and then it becomes a question for another 
jury. Thus juries are “ pressed” into right verdicts, 
as Pat was “to turn volunteer.’’ The admission of 
women to the jury box will probably render pretty 
much every thing in the shops necessary for wives 
and infants. A bitter day will that be for the ghost 
of the wretched Abinger ! 





CURRENT TOPICS 


A portion of the legislators of Connecticut seem not 
to be proud of the decided pre-eminence which that 
state has achieved in the divorce business. An at- 
tempt was recently made in the assembly to strike 
out of the divorce law that part known as the “ omni- 
bus clause,’’ which is the clause that permits divorces 
to be granted for ‘any such misconduct as perma- 
nently defeats the purposes of the marriage relation.” 
The judiciary committee reported in favor of striking 
out the clause, but the house, after a lengthy discus- 
sion, declined to concur with the report. The Hart- 
ford Post asserts that the legal talent of the assembly 
was opposed to making any change. 


We are glad to learn that it is the purpose of the 
hew court of appeals to adopt the plan of making 
decisions suggested by us at page 76, volume I, of 
the Law JourNAL. This plan was to hear arguments 
during a portion of the day, or during certain days of 
the week, and then to devote the balance of the day 
or week to the examination and decision of the cases 
argued. By pursuing this plan the arguments of 





1 Bryant v. Richardson, Law Rep. 3 Ex. 93. 





counsel will be fresh in the minds of the judges, and 
the opinions will not be lumbered with the lengthy 
arguments that the judges, to whom cases were as- 
signed to write in, have been heretofore wont to ad- 
vance to convince their associates of the correctness 
of their views. The results of such.a course will be a 
much more speedy disposition of causes, correcter 
conclusions, shorter opinions, and a less number of 
court of appeals reports. 


The idea entertained by most young men just called 
to the bar, that a large library is essential to their 
progress and success, is, to say the least, erroneous. 
A large library, for a young man, is a disadvantage, 
Its tendency is to dissipate the mind, make one super- 
ficial, to cultivate the habit of skipping from book to 
book, getting here a little and there a little, but 
learning nothing thoroughly. The late Judge Dean, 
of the Albany Law School, often warned his pupils 
against large libraries, and it was a saying of his that 
“the man who knows the contents of Kent’s Com- 
mentaries, Greenleaf’s Evidence, and Cowen’s 
Treatise, will make a better lawyer than there is in 
this city.” The true way for a young man is to 
select a few choice books as the foundation for a 
library, and then to add to them as his experience 
dictates, 


“ Custom” being law toa certain extent, it may be 
regarded as fortunate for our young men that customs 
vary. A very curious case came before a West- 
moreland (England) county magistrate a few days 
since. Two young men were charged with assault- 
ing the complainant on a Sunday evening. The com- 
plainant said he was walking with a young woman, 
when the defendants ran behind him, and while one 
of them held him around the waist, the other threw 
asack over his head. On complainant’s trying to 
get away, one of the defendants struck him on the 
face, blacking his eye. Ona cross-examination the 
complainant admitted that he was upon a “ courting 
expedition,” and that it was a custom prevalent in 
that section that if a young man went out of his own 
township to court a girl in another, he was expected 
to “ pay his footing’’ or be sacked. He had refused 
to pay his “ footing,’ and had been “ sacked” by the 
defendants. The magistrate held the custom to be 
good, and discharged the defendants. Such a custom 
certainly tends to foster home enterprise, 


The London Law Times advances an argument in 
favor of women jurors, which, we confess, has never 
before occurred to us. Itsays: “It is impossible not 
to perceive that many of the grievances of jurymen 
would be done away with, if we adopted the Ameri- 
can system of allowing women to act as jurors. Were 
busy tradesmen permitted to send their wives and 
daughters as substitutes, and those wives and daugh- 
ters received fees for their attendance, we should, in 
all probability, soon hear the last of the inconven- 
ience occasioned by too frequent summonses. In case, 
however, this suggestion should receive too much 
weight, we must mention that serious doubts are at 
present entertained in America regarding the practi- 





48 THE ALBANY LAW JOURNAL. 








cal utility of the plan, and the legal press — saving 
such portion as is conducted by women — is generally 
very outspoken and vigorous in its objections. These 
objections might not apply to England, and the argu- 
ment of convenience is one which we present to the 
societies which are engaged in promoting the dignity 
and importance of the female sex.” 


The court of queen’s bench (England), has recently 
given judgment in a somewhat curious case — that of 
Lyons v. Thomas, setting aside the verdict of the jury, 
which was for plaintiff. The action was brought by 
a Jew against a Baptist minister and his wife, for the 
alleged enticement of the daughter of the former from 
her father’s house, with a view of converting her to 
Christianity; and the case was one of considerable 
legal as well as general importance as raising for the 
first time, so far as we remember, the question 
whether inducing an adult person to leave the parental 
roof for an innocent purpose can be made the subject 
of an action at law. On behalf of the plaintiff, it was 
contended that the case was similar to that for seduc- 
tion, where the actionable wrong lies in the father’s 
being deprived of his daughter’s services, and does 
not depend on the character of the act by which he is 
deprived of them, On the other side it was argued, 
that the action for seduction was based on a legal 
fiction, and afforded no ground for analogy, and that 
a contract for services between father and daughter 
must be established to support the case at bar. A 
majority of the judges, however (Blackburn, J., dis- 
senting), were of the opinion that there was no evi- 
dence that the daughter was enticed from home by 
the defendant, and nonsuited the plaintiff, leaving the 
legal questions involved undecided. For ourselves, 
we fail to discover any just ground for supposing that 
such an action can be maintained. If it could, bya 
parity of reason a man might be mulct in damages for 
persuading a woman to leave her father’s house for 
the purpose of marriage. 





COURT OF APPEALS ABSTRACT. 


JUNE TERM, 1870. 
CHATTEL MORTGAGE. 

1. Rights of mortgagor and purchaser from mortgagor.— 
The rights of the mortgagor and mortgagee of personal 
property are the same, with respect to the interest each 
owns, and the rule is that prior to the default of the 
mortgagor, he has an interest in the mortgaged property 
which may be levied upon and sold, and the remedy of 
the mortgagee is to follow the property into the hands of 
the purchaser. Opinion by Foster, J. Calvin L. Hatha- 
way v. James Brayman. 

2. When the mortgagor of a horse, prior to default, 
transfers his interest toa purchaser who does not know 
of the mortgage, and that purchaser also, previous to de- 
fault, transfers the horse to another party, in whose 
hands it dies, the mortgagee cannot maintain an action 
for conversion against the purchaser, from the mortga- 
gor. Jb. 

CONTRACTS, 

Title to personal property : replevin.—The defendant ex- 
ecuted, without consideration, to the plaintiff, a bill of 
sale of furniture, the plaintiff agreeing to immediately 
execute a bill of sale of same furniture to defendant’s 
wife. The furniture remained in defendant’s possession 





until after the death of his wife, when plaintiff brought 
this action to recover possession of furniture. eld, the 
conclusion of the referee, that the plaintiff was not, upon 
these facts, entitled to recover the property, was entirely 
correct. Opinion by Grover, J. Sarah A. Myers v. Wm, 
HT, Hausman. . . 

CONSTITUTIONAL LAW. 

1. Judiciary article, time of its going into effect : transfer of 
criminal causes: variance: criminal evidence.— The judici- 
ary article of the constitution, voted upon in 1869, took 
effect at the time named in the constitution for the tak- 
ing effect of the whole instrument, although the portion 
containing the section naming such time was rejected, 
The judiciary article, being adopted, went into effect 
January 1, 1870, and not upon the announcement of the 
result of the election by the board of state canvassers, 
Opinion by Grover, J. John Real, etc., in error, v. The 
People. 

2. It was not a violation of the provision of the judic- 
ciary article for a judge to sit at the hearing and take 
part in the decision of an appeal from his own decision, 
between the time when the ‘result of the vote upon the 
proposed constitution was announced officially in 1869, 
and the Ist of January, 1870. Jb. 

8. An order of the court of sessions, at which an indict- 
ment for murder is found, transferring the case to the 
eonrt of oyer and terminer for trial, vests the entire juris- 
diction of the casein the court of oyer and terminer, 
and such jurisdiction continues until the case is trans- 
ferred to some other court, or tried. Jb. 

4. In atrial for murder the evidence must show that 
the killing was effected by the accused in the manner 
charged in the indictment. But when there is no possi- 
bility of his having been misled, or in any way embar- 
rassed in his defense by the variance, it will be disre- 
garded. Ib. 

5. A party in civil or criminal proceedings cannot prove 
his own declarations in his own favor, but when his 
declarations are given in evidence against him all that 
he said in the same conversation, explanatory thereof, 
or tending to discharge him from the effect thereof, be- 
comes competent in his own favor. Jb. 

6. There is no error in excluding proof that the accused 
was in the habit, at times, of drinking to excess, and of 
the effect upon his mind of this habit. 7. 

7. A witness, upon cross-examination, may be asked 
whether he has been in jail, the penitentiary, state 
prison, or any other place that would tend to impair his 
credibility, 7. 

8. The questions put to non-professional witnesses who 
had testified to facts tending to show the mental un- 
soundness of the accused, as to what they thought of the 
state of his mind, were properly excluded. Jb. 


CORPORATIONS. 

1, Conversion of corporate property : equity: damages.—It is 
not necessary for one part owner in an action against his 
been destroyed, but it is enough that they have sold it as 
co-owners for a conversion, toshow that the property has 
their own exclusive property, ignoring his rights to it, 
Opinion by Foster, J., W. H. Dyckman v. Jose Valiente and 
others. 

2. If the exact interest of the plaintiff in the converted 
property, and the exact amount which he was entitled to 
receive of the defendant, can be ascertained and deter- 
mined without accounting, the appropriate remedy 
would be in an action at law. Jd. 

8. Plaintiff was a subscriber to the stock of a steamship 
company to the extent of $13,000. He paid and expended 
on behalf of the company 25 per cent of the subscribed 
amount, which he charged as payments on his stock. 
The defendants, who were also stockholders of the com- 
pany, with another party, formed a new company, and, 
without plaintiff’s consent, sold to the newcompany all 
the property of the old company, to which sale plaintiff 
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did not assent. Held, this is not a case in which the de- 
fendant can claim to limit plaintiff’s recovery to what 
witnesses will testify to have been the value of the prop- 
erty when it was transferred to the second formed com- 
pany, but the plaintiff has a right to treat defendants as 
his trustees, and compel them to account for all the 
profits which they made out of his property, of which he 
was joint owner, 1d. 

4. Such a case is a clear one for invoking the equity 
powers of the court. 7b. 

5. Proof that the other defendants were at the time of 
the transfer in arrears upon their subscriptions; that one 
of the defendants and his confederates had sold the prop- 
erty to the United States for a larger sum than it had 
cost, and that the transfer to the new company was 
against plaintiff’s consent, was material, and should 
have been admitted, Id. 


DAMAGES. 

1. Breach of promise: aggravation by reason of contents of 
answer in action for.—Where a defendant, in an action for 
breach of promise to marry, attempts to justify his breach 
by stating in his answer, and thus placing upon the 
record as the cause of his desertion of the plaintiff, that 
she had had criminal intercourse with various persons, 
and fails to prove it, the jury have the right to take this 
circumstance into consideration in aggravation of dam- 
ages to which plaintiff is entitled. Opinion by Smith, J. 
Anna M. Thorn v. Aaron W. Knapp. 

2. In this state, the action for a breach of contract of mar- 
riage, though, in form, an action of assumpsit, is, in fact 
and was, at common law, in respect to the question of 
damages in the nature of a tort. 1b. 

3. The general rule in contracts, that the plaintiff can 
only‘recover compensation for the damages sustained by 
the breach of the defendant, has its only exception in the 
action for breach of contract to marry. Opinion by 
Earl, Ch. J. 10. 

4, In such an action it is always competent, for the pur- 
pose of enhancing the damages, to prove the motives 
that actuated the defendant in the matter. Ib. 


EVIDENCE. 

Waiver of testimony erroneously received. — Where, not- 
withstanding the objection of the defendant, evidence 
clearly erroneous is admitted, e, g., the contents of a writ- 
ten instrument are permitted to be shown by parol and 
without accounting for the absence of the instrument, 
the objection is not waived by the defendant at another 
stage of the trial, testifying respecting the instrument, on 
the ground that noinjury resulted to defendant, In order 
to justify the court in disregarding such an error, it must 
be satisfied that no possible injury could be produced by 
the evidence erroneously admitted. Opinion by Ingalls, 
J. John Mead and ano, v. Henry C. Spaulding. 


FRAUDULENT SALES 


Vendor in failing circumst ik ledge of purchaser. 
—The mere fact of a sale by a party, even in failing cir- 
cumstances, of his property, to a purchaser having a 
knowledge thereof, does not show fraud, It may on the 
contrary, in many cases, be evidence of good faith and 
an honest desire to appropriate his means to the dis- 
charge of his debts, Such would be a fair inference re- 
sulting from the transaction if the price agreed to be 
paid is the fair and full value thereof, and there are no 
circumstances tending to impeach it. Opinion by Lott, 
J. William Loeschigk and ors. v. Chas. Bridge and ano, 





MORTGAGES. 


1. Priority of lien: merges rights of innocent purchaser : 
unrecorded assignment.—J.M. gave a mortgage on real 
estate to M. M., who, by instrument of same date, 
assigned it to the plaintiff's intestate. The mortgage was 
placed on record in 1855, but the assignment was not 





placed on record until 1864. In the intermediate time J. 
M., by deed dated July, 1858, conveyed the premises to M. 
M., the mortgagee, who, in October, 1859, conveyed same 
to one of the defendants, C. H., by deed containing a 
covenant of seizin. C. H, knew nothing about the 
assignment of the mortgage to foreclose which this action 
was brought, and was informed by his grantor that the 
title was clear. Held, that the conveyance of the prem- 
ises to M. M. did not merge the mortgage, as that had be- 
fore been assigned by him to the plaintiff’s intestate; 
that the record of the original mortgage was sufficient 
notice to the defendant, C. H., of the existence of the 
mortgage to put him on inquiry, and to protect the owner 
of the unrecorded assignment. Opinion by Lott, J. 
Melicent Purdy v. Joseph 8. Mitchell and ano, 

2. Independently of the recording act (1 R. 8. 755 to 763), 
it would be wholly immaterial whether C. H. had or had 
not notice of the mortgage. All the mortgagor had to 
transfer, at the time of his conveyance to M, M., was his 
equity of redemption remaining after executing the re- 
corded mortgage. As to the subsequent purchaser, whose 
deed has been first recorded, the actin effect transfers 
the estate or interest covered and actually conveyed 
under such first unrecorded mortgage, etc., to the subse- 
quent purchaser. Opinion by Sutherland, J. 7b. 

3. Rights of purchaser at sheriff’s sale: reports of referee: 
prior lien : sale of personal property in bulk. — The purchasers 
at a sheriff’s sale acquire the same rights and occupy the 
same position as if they had bought at private sale, and 
of an individual. It has been repeatedly decided in this 
court that a reversal can only be obtained upon the facts 
affirmatively, found by the referee, and such as are neces- 
sarily to be inferred therefrom. It has also been held 
that all presumptions are in favor of the party obtaining 
the report, and that every inference of fact will be made 
in its favor not absolutely repelled by the facts that are 
found. Jb. 

4. Where the plaintiff, having a lien upon machinery 
in a mill, knows that the owner of the mill is about to 
mortgage that mill to an innocent mortgagee, together 
with the machinery, for money then advanced, and 
encourages and promotes the transaction, he will not be 
allowed to set up his claim against the mortgagee. A 
sale of such machinery under the foreclosure of the mort- 
gage upon the mill and machinery, under the order of 
the court, is valid, though the same is not present and in 
view at the sale. Opinion by Hunt, J. Drastus Davison 
v. James L. Bramly and ano, 


NEGLIGENCE. 

1. Duty of railroad company to protect persons walking on 
track. — The plaintiff’s intestate, while walking along the 
defendants’ railroad near a highway, under an implied 
license from the defendant, stepped from the track upon 
which he was walking over to another track, and in front 
of a regular passenger train approaching from behind. 
The whistle was not blown, nor was the engine bell rung, 
upon approaching the highway, as required by statute, 
neither was there any notice at the highway to indicate 
a railroad crossing. The intestate lived quite near the 
railroad, and daily passed along it. Held, that the de- 
fendant was not guilty of negligence as to the plaintiff’s 
intestate; that the statute provisions were designed for 
the protection of persons traveling over the highway, and 
not those passing along the track. Opinion by Earle, J. 
Mary Hartz v. Central Railroad of New Jersey. 

2. That the intestate was guilty of negligence in step- 
ping upon the track over which he knew trains bound 
in the direction be was going would pass, and that the 
track was a place of danger. Ib. 

3. Facts constituting rights of passengers.— As plaintiff 
was in the act of getting out of defendants’ car (which 
had been stopped to allow passengers to leave it), having 
placed one foot upon the step and raised the other from 
the platform, but before it reached the ground the car 
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suddenly, without previous notice, was started, and 
plaintiff fell into the street and was dragged some dis- 
tance, causing injury. She had assisted a little girl in 
getting off, and in doing this, held one of the girl’s hands 
until she (plaintiff) placed one foot on the platform. 
When the car started, the plaintiff had no hold of the rail 
or any other part of the car. It did not appear that she 
notified the conductor of her intention to get out, but the 
car was stopped to let other passengers leave. Held, that 
these facts did not constitute negligence on plaintiff's 
part. She was warranted in assuming that the car would 
not start until she had got off from it entirely. Opin- 
ion by Lott, J. Jane H. Fisk vy. Sixth Avenue Railroad. 

4. Facts constitutiny: conflict of testimong. — The plaintiffs’ 
horse was killed at a street crossing by the defendants’ 
train. Plaintiffs’ employee, who was driving the horse 
at the time it was killed, testified that in approaching the 
crossing he traveled slowly, and both looked and listened 
with the object of ascertaining whether the train was 
coming, and did not have any intimation of its prox- 
imity until he got on the track within fifty feet of the 
locomotive. Evidence was given by witnesses in a situ- 
ation to hear, that no bell had been rung or whistle 
sounded within eighty rods of the crossing. There was 
some discrepancy in plaintiffs’ evidence as to the dis- 
tance at which the train might be seen when approach- 
ing the track. Held, that the court below did not err in 
refusing to decide that the negligence of the plaintiffs’ 
servant produced the injury complained of, or contrib- 
uted to it in a material degree. Opinion by Lott, J. 
James Heg and ther v. Troy and Boston Railroad. 

5. Although the testimony in the case is such that dif- 
ferent inferences may be drawn from it, it is not so deci- 
sive or preponderating in favor of the defendants as to 
justify the conclusion, as a matter of law, that negli- 
gence of plaintiffs’ servant contributed to the injury. Id. 





NEGOTIABLE PAPER. 


1. Transactions between partners. — Where, after the con- 
clusion of a joint adventure, the defendant pays the 
piaintiff from the joint funds the sum of $1,000, and a due 
bill for $200, with an understanding between the parties 
that the defendant should, when the accounts were set- 
tled, pay the plaintiff his due, the due-bill as between 
the parties is a mere voucher or memorandum, and not 
an absolute obligatory note. Opinion by Hunt, J. Lewis 
Johnson v. Robert Kennedy. 

2. Consideration. — The agreement by the plaintiff to for- 
bear taking legal steps to enforce a claim against a third 
party, for moneys collected, and also to allow accounts 
for collection, not yet matured, to remain in that third 
party’s hands, is a sufficient consideration for the defend- 
ant’s note, which was placed as collateral security in 
plaintiff's hands, and will sustain a judgment for the 
amount of such third party’s indebtedness to plaintiff. 
Opinion by Sutherland, J. Mechanics’ Bank of Albany v. 
W. J. Nixon, 

3. A valid agreement to extend the time and forbear 
suit for one month is a sufficient consideration for the 
note ofa third party. Opinion by Earl, J. 70. 


PRACTICE. 


1. Demurrer. —The designation of a bank as depository, 
by the New York city chamberlain, under chapter 477 of 
laws of 1860, does not entitle that bank to recover dama- 
ges for a detention by another bank of moneys deposited 
by aformer chamberlain in the latter bank, and which 
are paid over to the former bank by order of a mandamus. 
Demurrer to complaint, setting forth above facts as not 
containing facts sufficient to constitute a cause of action, 
should be sustained. Opinion by Haven, J. Wm. H. Lewis 
v. The Park Bark, 

2. The first named bank had no vested interest or right 
to the moneys of the city on deposit in the other bank. 
Opinion by Smith, J. Id, 





3. Misjoinder of parties.— The executors of a deceased 
partner cannot be joined with the surviving partner in 
an action at law tocollect a debt against the partnership, 
The creditor must exhaust his remedy against the survi- 
vor, and he may then resort toan equity action against the 
representatives of the deceased partner. Where one of 
the executors, having charge of the deceased partner’s 
estate, told plaintiff that the partnership business was 
going on just the same as before the deceased partners, 
death, and told plaintiff he should be paid for articles he 
had delivered and was about to deliver to the firm, but 
that the executor would not pay anything before the 
estate was settled, it did not render the executors jointly 
liable for the articles delivered, and they could not be 
joined as partnersin an action for the price. Opinion 
by Ingalls, J. Gustavus Rechter vy. Conrad Poppenhauser, 
executor, etc, 

REFERENCE. 


1, Report of referee: review of by court. — A party seeking 
to uphold the report of a referee is entitled to the benefit 
not only of the facts actually found by the referee, but 
also, if necessary to sustain the conclusions of law found 
by the referee, to all such facts as the evidence tended to 
prove, and as the referee might have found in his favor. 
It is for the plaintiff, resting upon an allegation of 
mistake, to show wherein that mistake consists, to point * 
it out distinctly, and to furnish the data by which it can 
be corrected, Opinion by Earl, J. Robert W. Chubbuck 
v. Bradley B. Verman. 

2. The referee found that there was not sufficient evi- 
dence to sustain the plaintiff’s claim, which finding was 
sustained by the general term; as the evidence is not 
brought up the case cannot be reviewed, because, even 
if the court were otherwise authorized to review it upon 
the facts, no error of law appearing upon the record, 
Opinion by Smith, J. 10. 


RIVERS. 

1. Rights of persons navigating: to use private wharf: in- 
tention of legislature: void enactments. —The erection by 
the plaintiff of a wharf in front of his real estate upon 
the East river, and within the water limits of the city of 
Brooklyn, is no injury to one navigating the river. Opin- 
ion by Grover, J. Daniel W. Whitmore v. Brooklyn Gas 
Company. 

2. There was no express trust attached to the lands be- 
tween high and low-water mark on the Brooklyn side 
granted to the city of New York, in behalf of the public 
consequently the plaintiff navigating the river had no 
right, by reason of the grant to the city, to unload his 
vessels at a wharf erected by the defendant holding un- 
der said grant. Ib. 

3. Although the acts of 1848 and 1850 (chapters 156 and 
313), giving to the several owners of real estate fronting 
on the water in the city, of the right to erect and main- 
tain bulkheads, and fill in the same upon land under 
water in front of their respective lands, was not passed 
by a two-thirds vote, it is not to be inferred therefrom 
that the legislature only intended to confer a franchise 
upon the owners to construct wharves for the use of the 
public. 7b. 

4, Even if the acts are void by reason of receiving a 
two-third vote, it is the right of the state, and not of the 
plaintiff, that is violated. If the defendant is in posses- 
sion of land, the fee of which is in the state, it gives the 
plaintiff no right of entry upon such land for any pur- 
pose whatever. Jb, 


STATUTE OF LIMITATIONS. 


1, Laches of creditor : demand. — Where there wasan un- 
reasonable delay in making a demand upon a sheriff for 
money paid into the hands of a deputy, the statute of 
limitations is a bar to the recovery from the sheriff of 
the amount due, although six years have not elapsed 
since the demand. The plaintiff cannot avail himself 
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of laches, on the part of his assignor, to prevent the 
statute from attaching in favor of the defendant. Opin- 
ion by Ingalls, J. Devillo A. White v. Judson Southland, 

2, Where a demand is necessary before bringing an 
action against an attorney, agent, or trustee, it is for the 
benefit and protection of such persons, and not that of 
the party who seeks to enforce a claim, 


VERDICT. 


Reviewing verdict : practice.—It is not the province of 
this court to weigh conflicting evidence, with a view to 
determine the propriety of a verdict upon a disputed 
question of fact, even though an examination of the evi- 
dence leads to a different conclusion from that arrived 
at by the jury. This is especially so where the party 
complaining of the result fails to ask the trial court to 
take the cause from the jury, or to direct a verdict in his 
favor. The refusal of the judge to nonsuit the plaintiff, 
at the close of his evidence, is unavailing to the defend- 
ant, when additional evidence was subsequently put in 
which cured the defect. Opinion by Ingalls, J. Sylvester 
H. Wheeler, etc., v. N. Y. Central R. R. 


wILLs. 


1. Construction of: power of executors to dispose of real 
estate. —D. 8., in his last will and testament, after a 
general direction to pay debts, etc., and certain legacies, 
by the eighth clause devises certain real estate, and by 
the next clause devises “all the rest, residue and re- 
mainder of my estate, both real and personal, unto my 
children, etc., share and share alike, etc.’’ This is fol- 
lowed by a distinct clause appointing executors, and 
giving authority to them to sell all or any part of the 
testator’s real estate at any time, in their discretion, and 
to execute valid deeds of conveyance. The testator left 
eight children, three of whom were minors, Held, that 
the will does not authorize the disposition of the real 
estate by the executors for the purpose of paying the 
debts of the testator; that the two clauses must be con- 
strued together. There being a number of persons, some 
of whom were under age, interested in the execution of 
the authority to dispose of the real estate, rendered such 
authority given to the executors ageneral power in trust 
(1 Rev. Statutes, p. 734, 294); that, therefore, the execu- 
tors had authority to sell and convey the premises, 
Opinion by Lott, J. Sarah Kinnier v. Wm. L. Rogers. 

2. The power of sale contained in the willis clear and 
unambiguous, and leaves no doubt of the intention of the 
testator. The sale made in pursuance of that power is 
valid, and the plaintiff acquired title to the premises 
conveyed, Opinion by Ingalls, J. 10. 


—_—~<0>-____—. 


DIGEST OF RECENT AMERICAN DECISIONS.* 
SUPREME COURT OF NEW YORK. 
AGREEMENT, 


1. Absence of revenue stamp.— Where an agreement 
never had any revenue stamp affixed to it, and when it 
was offered in evidence and objected to on that ground, 
there was no offer to show that the proper stamp was 
omitted by mistake, inadvertence or ignorance, or any 
other excuse given for the omission, and no offer was 
made to then affix the stamp; it was held that the agree- 
ment was invalid, and was, therefore, properly excluded. 
Davy v. Morgan. 

2. Validity: prior agreement by parol. — Where a contract 
of purchase and sale is made in writing, which is void, 
the purchaser, cannot be compelled to carry out the ver- 
bal agreement which resulted in the written instru- 
ment; nor can it be done where, originally, there was no 





*From Hon, O. L. Barbour; to appear m Volume 56 of his 
Reports. 





need of the writing, because such a contract might be 
made by parol. Jb. 

8. Although a contract may be good by parol, yet if the 
parties choose to make it in writing, when it is so made, 
it is the only contract; and if that is void, all that pre- 
ceded it by parol is void also. All the verbal arrange- 
ments pass. Jb, 

APPEAL. 


Stamp upon notice of.— After the respondent has ap- 
peared generally, on an appeal to the county court, and 
has noticed the cause for trial, and moved the trial of it, 
it is too late for him to object that the appeal has not 
been regularly effected, for the want of a revenue stamp 
upon the notice of appeal. Coppernoll v. Ketcham, 


CARRIERS, 


1, Liability for loss or damage.— The law holds a carrier 
responsible for all loss and damage of the property in- 
trusted to his care, whether it arise from his own negli- 
gence, or that of his servants, or of third persons; or 
whether it be caused by the tortious acts of himself or of 
others, who are not the public enemies; or whether it be 
by unavoidable accident, not caused by the act of God. 
Howe v. The Oswego and Syracuse Railroad Company. 

2. Against all such losses the carrier is an insurer, and 
he must make them good, whatever may be their ex- 
tent; and it is no answer to the claim of the owner that 
he has done the best he could. Ib. 

3. Measure of their liability. — But this principle of law 
is not to be applied in such a manner as to call for un- 
necessary forfeitures on the part of the carrier; nor so as 
to compel him to be the purchaser of the bulk of a con- 
signment made to him, when only a part of it is injured 
or lost; unless the injury is such as to render the residue 
unmerchantable, or unfit for the use to which such prop- 
erty is ordinarily applied. Id. 

4. Where acask containing ten gallons of brandy was 
delivered by the plaintiff at Syracuse, to the defendant, 
to be transported to Oswego, and there delivered toa 
person named, which, when received by the defendant, 
was in good order, but on delivery to the consignee 
the cask was injured and leaking, and about a gallon of 
brandy gone from it, — Held, in the absence of any claim 
or proof that the nine gallons delivered were of any less 
value per gallon than they would have been if the other 
gallon had not leaked out, that it was the duty of the 
consignee to receive the same; and that the plaintiff was 
entitled to recover for the cask and for the quantity of 
liquor that was missing. Ib. 

4. Waiver of claim against.— Receiving from a carrier 
property which has been damaged by him, or a part of 
which he has lost, is no waiver of the claim for compen- 
sation for all the damages sustained. Jb. 

5. Liability for baggage.— Where a passenger upon the 
defendant’s railroad, having his valise checked to a par- 
ticular station, on the arrival of the cars at that place, 
left the valise in the open depot, after seeing it placed 
where baggage is usually kept during the day, in the 
charge ofan employee of the company, without giving any 
directions or making any arrangement respecting it, and 
did not present his check, or call for his valise, until 
nearly twenty-four hours afterward,—eld, that he was 
guilty of negligence ; and that the company was not lia- 
ble for the loss of the valise, by theft, during the interval, 
Holdridge v. The Utica and Black River Railroad Company. 


CONVERSION. 


What is. — The plaintiff, being the owner of a quantity 
of saw logs lying upon the land of the defendant, went 
to take them away, when he was forbidden to do so by 
the defendant, who threatened to sue him if he did, and 
who afterward sold a part of them to another person. 
Held, that this amounted to a conversion of the whole 
of them by the defendant, Sherman v. Way. 
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CRIMINAL LAW. 


1. Accomplices.— Although the testimony of accom- 
plices, uncorroborated, should be received with great 
caution, yet, if the jury find a verdict of guilty upon such 
evidence, the court cannot for that reason set it aside. 
The People v. Lawton, 

2. Burglary: indictment: evidence.—Under an indict- 
ment for burglary the prisoner may be convicted of an 
attempt to commit the crime charged in it. Ib. 

8. Evidence competent upon the question of guilty or 
not guilty of the burglary charged is competent to prove 
the attempt to commit it. 70. 


GUARDIAN AND WARD. 


Actions by guardian.—A general guardian, appointed 
by the surrogate, can maintain an action in his own 
name, as such guardian, to recover a debt due to his 
wards. Thomas v. Bennett. 


HUSBAND AND WIFE. | 


1, Testimony or declarations against each other. — In an ac- 
tion against husband and wife by a judgment creditor 
of the former to have his judgment declared a lien upon 
land purchased by the husband in the name of his wife, the 
examination of the husband, in supplemental proceed- 
ings instituted against him efter third persons had gone 
into possession of the premises under the wife, is compe- 
tent evidence against the husband, but not against the 
wife. Gillespie v. Walker and wife. 

2. Nor is a declaration of the husband, made after the 
title to the land has become vested in the wife, that he 
has put his property out of his hands, and got it so fixed 
that no creditors can reach it, admissible in evidence 
against the wife. After the title is vested in the wife, it 
cannot be divested by the subsequent declarations of the 
husband, Jb. 

8. Action by husband for furnishing drugs to wife.—The 
rule is general, that he who knowingly assists a wife in 
the violation of her duty as such is guilty of a wrong for 
which an action will lie by the husband, where injury is 
thereby inflicted upon him. Hoard v. Peck. 

4. An action can be maintained by a husband against 
a druggist to recover damages for selling to the plaintiff's 
wife secretly, from day to day, large quantities of lauda- 
num to be used by her as a beverage, and which are so 
used by her to the defendant’s knowledge, without the 
knowledge or consent of the husband; the defendant 
knowing that the same was injuring and impairing her 
health, and concealing the fact of such sales from the 
plaintiff; in consequence of which use by her the wife 
became sick and emaciated, and her mind was affected, 
etc, Ib. 


INSURANCE. 


1. Condition as to ** any change of title.”” — The sale of prop- 
erty and taking back a mortgage to secure the purchase 
money does not change the title, within the meaning 
of a condition, in a policy of insurance, that in case of 
“any change of title”’ in the property insured, the policy 
shall cease and determine, Kitts et al. v. The Massasoit 
Insurance Company. 

2. Assignment of policy. — Where, upon a sale by one of 
the members of a firm of all his interest in the partner- 
ship property and effects, there was no assignment or 
transfer, of any kind, of a policy of insurance upon the 
partnership property to the purchaser, or any delivery 
of the policy, or of a certificate of renewal to him, — 
TTeid, that although the language of the instrument of 
sale, taken by itself, was broad enough to include the 
policy as one of the choses in action of the firm, yet, as it 
was manifest, from the whole transaction and its sur- 
roundings, that no such thing was intended, the policy 
did not pass by the instrument. Jd. 





MASTER AND SERVANT. 

1, Liability of master to servant for negligence. — Where, 
in an action brought against a corporation by one of its 
laborers, employed in blasting, for an injury occasioned 
by the premature discharge of a blast, loaded witha 
newly invented powder, which he was directed to use by 
the defendant’s foreman or superintendent; the com- 
plaint alleged that the company furnished the powder 
for use in its ordinary and appropriate business; that 
such superintendent directed its use by the plaintiff in 
such business; that it had never been used as an ex- 
plosive, in blasting, and was, in fact, unfit and unsafe for 
such use; and that the plaintiff was ignorant of its dan- 
gerous properties, Held, on demurrer, that a right of 
action was unquestionably stated. Spelman v. The Fisher 
Iron Company. 

2. Held, also, that the risk of personal injury in blast- 
ing with the ordinary appliances used for that purpose, 
the plaintiff assumed, under his contract with the com- 
pany, to labor in that employment; but not those risks 
attendant upon the use of an unusual, untested and ex- 
ceedingly dangerous article, which could not be tamped 
without inevitable explosion; the dangerous quality 
of which was unknown to him, Jb. 

3. That it was gross negligence in the company to 
furnish such an article for the laborer’s use without giv- 
ing him information in that particular, whether the com- 
pany was aware of its dangerous quality, or furnished 
it for use without having taken any steps to obtain such 
knowledge. Ib. 
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MECHANICS’ LIEN. 


SUPREME COURT. 


HALsey R. GRANT et al., Clai ts and Respondents, v. 
CORNELIUS VAN DERCOOK, Owner and Appellant. 

The remedies created in the mechanics’ lien law are of a purely 
statutory and extraordinary nature, and the provisions for 
their enforcement must be strictly construed. 

The judgment in these proceedings is designed to enforce the lien, 
and must be recovered and docketed during the life of the 
lien —that is, within one year from the creation of the lien. 
After the expiration of the year, no judgment can be recovered 
against the property described in the lien. 

Actions to foreclose liens are purely proceedings in rem. founded 
on the statute for a particular purpose, and can be used for no 
other purpose than such as the statute contemplates. If the 
lien fails, the plaintiff cannot convert his proceedings into an 
ordinary action for the recovery of money upon a personal 
contract, and insist upon defendant’s personal liability. 

A Judgment rendered after the expiration of the year is unauthor- 
ized and void, and will be vacated on motion. 

ALBANY GENERAL TERM, DECEMBER, 1869 — MILLER, 

INGALLS, HOGEBOOM, Justices. 

Appeal from order of special term refusing to set aside 
the judgment entered for the plaintiffs in this case as 
irregular and void. 

This was a proceeding instituted by plaintiffs as claim- 
ants against defendant as owner, under the statute of 
1854, as amended by the statute of 1858, to foreclose a 
mechanic’s lien on certain premises of defendant, in 
the town of Watervliet, Albany county, N. Y. The lien 
was created and filed in the town clerk’s office of the 
town of Watervliet, September 6, 1867. A notice, sub- 
stantially in the form prescribed by the statute, stating 
the claim to be for $224.10, for materials furnished forand 
used upon two houses of the defendant, in Watervliet 
(describing the lots), and notifying defendant to appear 
and answer, or that judgment would be taken against 
him for the amount of the claim, to enforce said lien, 
accompanied by the usual bill of particulars of the 
plaintiffs’ claim, was served on defendant April 18, 1868. 
An answer was served in June, 1868, denying the claim 
and the amount; denying the purchase of the materials, 
and denying the regularity of the lien, 
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Judgment was not entered in such proceeding till May 
29, 1869, being one year and eight months after the lien 
was created and filed, and it was then entered upon a 
trial of said issues before the judge holding the May cir- 
cuit, in the absence of the defendant, who failed to 
appear. The findings of the judge, dated May 26, 1869, 
established the plaintiffs’ claim at $224.10, with interest, 
declared the filing of the lien and the materials to have 
been furnished for the houses specified in the notice, and 
ordered judgment in favor of the plaintiffs for the amount 
claimed. Judgment was accordingly entered after re- 
citing these proceedings, that the plaintiffs recover the 
amount so found, together with the costs as taxed, the 
whole amount being $382.41. 

Defendant gave notice of motion for the Junc special 
term, 1869, to setaside such judgment, and all subsequent 
proceedings, as irregular and void, on the ground that 
said lien having expired September 6, 1868, no judgment 
whatever could be entered in this action in plaintiffs’ 
favor. Execution was issued, which showed that plaint- 
iffs advertised for sale the right, title and interest defend- 
ant had when lien was filed. 

The court, at special term, denied such motion with 
costs, and from that order, denying such motion, defend- 
ant has applied to this general term. 

J. F. Crawford for plaintiffs (respondents); Charles F, 
Doyle for defendant (appellant). 

By the court: Hogeboom, J. 

Under a somewhat similar statute in New York city, 
the court of appeals held, in Freeman v. Cram, 3 Com- 
stock, 305, that a mechanic’s lien only continued one year 
from the commencement thereof, and was not prolonged 
by ajudgment against the owner of the property ob- 
tained within the year. Such a judgment appears to 
have been obtained in that case against one Armeat, the 
original contractor and owner, who having died, this suit 
was instituted by way of sciri facias against the defend- 
ant, assubsequent owner and true tenant, Armeat having 
sold the premises to him, he having purchased the same 
in good faith. The claimant’s lien, if he had one, hav- 
ing thus expired on the 6th day of September, 1868, over 
eight months before judgment was obtained in this ac- 
tion, for the provision for the continuance of the lien, is 
substantially the same as in the New York statute, it is 
contended, on the part of the defendant, that the plaint- 
iffs were not at that time, viz. May 29, 1869, entitled to any 
judgment whatever. The remedies created in the me- 
chanics’ lien law are of a purely statutory and extraordi- 
nary nature, and the provisions for their enforcement 
must be strictly construed. Roberts v. Fowler, 3 E. D. 
Smith, 682. It authorizes a summary proceeding to ob- 
tain a judgment, and to enforce payments of claims due 
to contractors and laborers, and declares the court open 
at all times for the purpose of facilitating the collection 
orenforcement of such claims (section 6of act of 1854, 
page 1086), and claimants must take advantage of the 
facilities afforded them to recover and docket their judg- 
ments, and I think they must accomplish it during the 
life of their liens in one year, or else they lose their 
claims against the property, so far as they depend upon 
the provisions of that act. 

This statute of 1854, page 1086, as amended by laws of 
1858, page 324, which amendment simply extends the pro- 
visions of the act in all the counties of the state, except 
New York and Erie, under which this lien was filed and 
proceedings commenced, authorizes the recovery of a 
judgment and the docketing thereof, and provides that 
the lien shall continue until the expiration of one year, 
unless sooner discharged, but that when a judgment is 
rendered therein, within the year, and docketed, it shall 
bea lien upon the real property of the party to the extent 
that other judgments area lien thereon (see sec, 20 of 
said act of 1854), There is no express provision in the act 
that judgment may be entered after the expiration of the 
year,and probably because one year was deemed suf- 





ficient time for a contractor or laborer to collect his 
claim, and to enforce it by judgment and execution. 
The proceeding issummary, and the court is open at all 
times to aid him, and with proper diligence it was prob- 
ably supposed he could not fail to obtain his judgment 
within the year, if entitled to it, 

No judgment having been recovered or docketed by 
the claimant in this case on or before September 6, 1868, 
it seems to me he was not at any time after that en- 
titled to any judgment against the property described 
in the lien. Freeman v. Cram, 3N. Y. 305 and 309. 

In this case of Freeman against Cram, 3N. Y. R. 305, an 
action was brought by Freeman & Wait, the contractors, 
for the enforcement of alien under the lien statute of 
1844, and the question raised for the decision of the court 
of appeals was, whether the claimant had any lien under 
that statute, or whether it expired at the end of the year, 
and it was held by the court that it expired at the 
end of the year, and was not prolonged by an action 
commenced within the year, or by a judgment obtained 
within the year, and that a judgment subsequently 
obtained did not relate back to it and keep the lien alive. 

The corresponding sections of the act of 1844 (under 
which this last case was decided), and the act of 1854(under 
which these proceedings are commenced), in relation to 
the duration of the time are as follows: 

Act of 1844, section 3. The lien created by this act shall 
take effect from such filing and such service of the said 
notice, and shall continue in full force for the space of 
one year thereafter, etc. Act of 1854, section 2. Every 
lien created under the provisions of this act shall con- 
tinue until the expiration of one year, unless sooner dis- 
charged by the court, or some legal act of the claimant in 
the proceedings, etc. 

The claimant in May 29, 1869, when the judgment was 
obtained in this action, was not, I think, entitled to any 
judgment whatever. He could not recover under the 
lien, as that had expired. Freeman v. Cram,3N. Y. 305. 
There being no lien, and the proceeding statutory and 
special, there would seem to be no foundation for the 
proceedings to foreclose. Beats v. Congregation, etc., 1 
E. D. Smith, 654; Cronkright v. Thompson, 1 id. 661 and 670. 

He cou!d not, I think, use the proceedings commenced 
tu foreclose the lien for any other purpose than such as 
the statute contemplates. Sinclair v. Fitch, 3E. D, Smith, 
677, and Lewis v. Farnum, 3 id, 671; Fosterv. Poillon, 2 id. 
556; Quimby v. Sloan, i4. 594. 

The statute authorized him to proceed against the prop- 
erty on which‘he hai acquired alien, but not—at least not 
except in connection with such a lien against the defend- 
ant personally, and he had no right and the court no 
power to grant him the right to change the nature of the 
proceedings. Sinclair v. Fitch, 3 E. D. Smith, 677; Lewis 
v. Farnum, id. 691; Quimby v. Sloan, 2 id. 594 and 609. 

It has been held in the superior court of New York 
that the proceeding to foreclose a mechanic’s lien is a 
proceeding in rem, not in personam, and operates only as a 
foreclosure of a lien, and not as an action for the collec- 
tion of a debt. Randolph v. Leary, 3 E. D. Smith, 687; 4 
Abb. R. 205. 

These actions, it is said, are purely proceedings in rem, 
founded on statute, and can be used for no other purpose 
when this purpose fails. Quimby v. Sloan, 2 E, D, Smith, 
609; Cronkright v. Thompson, 1 id. 661; Cox v. Lroiderick, 4 
id, 721. 

This was a proceeding in rem (primarily at least) against 
specific property subject to this lien, which proceeding 
against the property existed by virtue of the lien created 
by statute. Ifthe lien expired before his judgment could 
be had, then it is claimed, with much force, that the right 
to recover the property failed, and no judgment what- 
ever could be had. 

If the lien had expired on September 6, 1868, being one 
year after it was created, then on May 29, 1869, when judg- 
ment was obtained, there was no lien, consequently it is 
contended no judgment could be rendered against de- 
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fendant or the property in question, as the foundation for 
the proceedings to foreclose was swept away. 1 E. D. 
Smith, 654; id. 661; id. 670; 2 id. 504, and 609. 

“Having called the defendant into court in a peculiar 
mode prescribed by statute for a particular purpose, only 
applicable to a specified claim, if the lien fails, the 
plaintiff cannot convert his proceedings into an ordinary 
action for the recovery of money upon a personal con- 
tract, and insist upon defendant’s personal liability.” 
Quimby v. Sloan, 2 E. D. Smith, 609; Bailey v. Johnson, 1 
Daly, 61. 

It would seem to be beyond doubt, under section 20 of 
the act of 1854, and the decision in 3 New York Reports, 
305, that this lien had failed on May 29, 1869. 

The judgment, it would seem, could only sell the right, 
title, and interest of defendant when lien was filed, not 
when judgment was docketed. Sections 11 and 12 of act 
of 1854, page 1089. Smith v. Corey, 3 E. D. Smith, 642; 
Doughty v. Develin, 1 id, 625; Lenox v. Trustees of Yorkville, 
2 id. 673. See, also, 1 id. 644; 20 N. Y. 247. 

But plaintiffs claim that, although their mechanic’s lien 
has ceased to be operative by reason of failing to fore- 
close within a year, still he can use the proceedings he 
has commenced to foreclose after the expiration of the 
lien, as an action on contract to recover the claim (which 
the lien secured), and obtain a judgment which binds de- 
fendant’s estate generally from the day of its docketing; 
or, in other words, that they can abandon their lien and 
recover a personal judgment against defendant, which 
will bind his property as if the action had been origin- 
ally commenced on the simple contract irrespective of 
the lien. 

Their theory is based upon section 14 of laws of 1854, page 
1090, which says, “after issue joined, the action shall 
thereafter be governed and tried, in all respects, as upon 
issue joined and judgment rendered in other actions 
arising on money demands upon contracts in said 
court, and the judgment enforced as prescribed by section 
eleven of said act,” 

But it must be borne in mind that this same language 
was used in section 8 of laws of 1851, page 955, regulating 
mechanics’ lien in New York city, and yet the court held 
in Quimby v. Sloan, 2 E. D. Smith, 609, and Sinclair v. Fitch, 
8 id. 691, both decided under the law of 1851, section 
8, page 755, that, notwithstanding that section 8 of 
1851, page 955, the proceedings could not be used to 
recover a personal judgment against the defendant. 
That if the lien had expired or failed, no judgment what- 
ever could be rendered for plaintiff, and that plaintiff 
could not convert his proceedings into an action for the 
recovery of money upon a personal contract, and insist 
upon a personal liability. Those cases were where the 
contractor sued the owner and established his claim, but 
failed to establish any lien. 

Section 8 of laws of 1851, page 955, under which Quimby 
v. Sloan, 2 E. D. Smith, 607; Sinclair v. Fitch, 3 id. 691, and 
Randolph v. Sears, 3 id. 637, were decided, reads as follows: 
“ After issue joined, the action shall be governed, tried, 
and judgment thereon enforced, in all respects, in the 
same manner as upon issues joined and judgment ren- 
dered in all other civil actions for the recovery of money 
in said court.” 

So, it will be perceived, almost the very identical lan- 
guage is used in section 8 of laws of 1851, page 955, as is 
used in section 14 of laws of 1854; and the court held in 
2E. D, Smith, 609, that section 8 of laws of 1851 does not 
allow a personal judgment against defendant. 

“The judgment is designed to enforce the lien, This 
proceeding is called a proceeding to enforce the lien (sec- 
tions 6 and Ll, act of 1854). The execution to be issued is 
for the enforcement of the claim (section 11, act of 1854), 
By the first section, the extent of the lien is confined to 
the right, title, and interest of the owner existing at the 
time of filing the notice, and the form of the judgment 
and execution will require adaptation to this limitation, 
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And when the legislature in the act in question has 
likened the proceedings herein to proceedings upon issues 
joined and judgments rendered in other civil actions for 
the recovery of moneys, they must be deemed to mean 
civil actions for the recovery of money secured by liens 
upon property in some sort resembling the liens contem- 
plated by this statute,” Doughty v. Develin, 1 E. D. Smith, 
644. 
Again, in E, D. Smith, 663, Cronkright v. Thompson, de- 
cided under section 8 of laws of 1851, it is said the pro- 
ceeding is not an action to recover money from the de- 
fendant personally for goods sold toacontractor, or labor 
done for him, it is instituted to foreclose a lien upon 
property. It is a proceeding in rem, and the first step is 
to prove a lien ; for, without that, there is no foundation 
for the proceeding. 

Section 20of the laws of 1854, page 1,091, by providing 
that the judgment, if obtained within the year, shall be- 
come a lien upon the real estate of the party to the extent 
that other judgments are, would seem to intend to ex- 
clude a judgment obtained subsequently. It would seem 
tointend that no judgment can be rendered after the 
year, because it can only be a lien provided it is obtained 
in the action within a year. 

No judgment was rendered in this action until eight 
months after the lien had expired: that is, eight months 
after the year during which the tien existed had expired, 
or in other words, the lien was filed September 6, 1867; 
it expired September 6, 1868, and judgment was rendered 
May 29, 1869, eight months after the expiration of the year 
and lien, 

Then these conclusions from the decisions would seem 
to be warranted: 

1, The lien expired September 6, 1868. 

2. The judgment obtained May 29, 1869, did not relate 
back and authorize a sale or prolong the lien. 

8. If there was no lien on May 29, 1869, because it had 
expired, then there was no lien to foreclose, and could be 
no valid proceeding for that purpose, and no judgment 
could be rendered in favor of plaintiff, 

4. No personal judgment could be rendered in favor of 
plaintiff in these proceedings. 

5, If the lien has expired, then no right exists to sell the 
property in question, as a judgment does not resuscitate 
it, and the judgment within a year only determines the 
smount of the lien and the order of foreclosure. The 
judgment does not take effect as in ordinary cases from 
the time and by force of its docketing, but rather by force 
ofthe lien. The judgment does not make the lien. That 
exists by the notice as filed. The judgment simply 
determines the amount and orders sale; hence, if there 
be no lien there is nothing to determine, and the docket 
determining nothing, a judgment is irregular and void. 
Hence, there being no lien existing, the judgment 
cannot restore it, and the judgment rendered not being 
itselfan authorized lien under the statute against de- 
fendant’s property, cannot be upheld and enforced for 
any other purpose. 

If the plaintiffs have any claim against the defendant, 
and that claim exists, they must proceed in the ordinary 
way to enforce it, and defendant being perfectly solvent, 
worth, as stated in his affidavit, some $24,000, over and 
above debts, there is no hardship in compelling them sv 
to do, and no equity can intervene to prevent it. 

The judgment does not become a lien against the prop- 
erty of the defendant by force of its being recovered and 
docketed, but simply determines the amount of the lien 
and directs a sale of the right, title and interest of de- 
fendant in the property when lien was filed. See Free- 
man v. Cram, 3 Comstock, 308 and 309, 

The lien of a Judgment on contract and one on me- 
chanics’ lien are different, and not connected with each 
other, only so far as a judgmentand sale are made under 
the lien within a year, The lien is not so much by force 
of thejudgment as of the mechanics’ lien; the judgment 
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does not give birth to the lien, but only provides the 
means to enforce it, The lien exists by virtue of the 
statute and independently of the judgment. 

The lien does not take effect when judgment is dock- 
eted, but relates back to the time when the mechanics’ 
lien is filed. Hence, if, when the judgment was docketed, 
the lien had expired, then there was no lien on defend- 
ant’s property which the judgment could sell or relate 
back to. There was no lien by force of the judgment 
simply, for that created no lien, and bound no property, 
unless the mechanics’ lien was in force, There was 
then a want of power in the court to order the judgment, 
that is, the court had no jurisdiction to enforce the lien, 
as the lien had already expired. In such cases a motion to 
set aside and vacate the judgment is proper, and the party 
is not driven to an appeal from the judgment. The 
judgment being not authorized by law or the statute in 
question, and not in conformity to it, I think the rem- 
edy by motion was proper. See 13 How. 43; 17 Abbott, 36, 
note; 12 id. 331; 40 Barb. 408 and 415. 

“The objection to the judgment is not toits irregularity, 
but that it is altogether unauthorized, and void or voida- 
ble for want of authority in the court to render it; in 
such cases, the judgment should be vacated on motion.’ 
See 12 Abbott, 331 and 333, opinion. Defendant was not 
bound to appear on the trial and raise this question, as it 
strikes at the root of the whole proceedings, it is a juris- 
dictional defect, which can be taken advantage of at any 
stage of the proceedings. It is not a question of irregu- 
larity simply, which the party could waive by not rais- 
ing it on the trial, but it isa question of want of power 
in the court to order judgment, as the foundation of the 
action had been swept away. The lien which founded 
the action and the plaintiffs’ right to recover was of no 
effect and validity. It had expired. Consequently no 
judgment could be rendered under the lien. Itcould not 
be used as a foundation for the execution issued upon it. 
Quimby v. Sloan, 2 E. D. Smith, 607; Cronkright v. Thomp- 
son, 1 id. 661; Cox v. Broderick, 4 id. 721. Nor to recover 
upon contract the debt which the lien professed to secure. 
So the want of power is apparent. Defendant’s remedy, 
by motion to vacate a judgment without authority, 
seems to be proper. The judgment does not conclude 
him, as it is without jurisdiction. 

It has been held in various cases that, where a judg- 
ment is void or voidable, the proper way is to move to 
set aside or vacate it. 24 N. Y. R. 72; 6 Hill, 242; 6 Cowen, 
393; 3 id. 68; 22 Howard, 265. 

Upon the authorities quoted, and a proper construc- 
tion of the statute in question, I thiak the motion should 
have been granted, and the judgment and subsequent 
proceedings vacated and set aside, with costs. The order 
appealed from should therefore be reversed, with costs, 


——__-—~<er -___—_ 


ADMIRALTY LAW. 
NOTES OF NEW DECISIONS. 


1. Jurisdiction: salvage.—Since the case of the Genesee 
Chief, 12 Howard, 438, and the Hine v. Trevor, 4 Wallace, 
4ll,and particularly the case of the tug Jas. EZ. Eagle v. 
Frazer, decided at the last term of the supreme court of 
the United States, the admiralty jurisdiction of the 
district court of the United States over all the navigable 
waters of this country must be considered as established. 
Salvage is a branch of the admiralty jurisdiction, and the 
district court would have the same jurisdiction over a 
case of salvage on the Obio or the Mississippi river, as on 
the Hudson or the Delaware. Huber et al. v. Seven canal 
barges, U. 8. Circuit Ct. Dis. Indiana, May, 1870. 

2. The elements to make a case of salvage are, enter- 
prise and daring, involving some personal risk; the 
danger of destruction, or loss or injury to the property; 
labor and skill shown, and the time occupied; the value 





of the property, and the success of the effort by rescuing 
the same. It is not necessary that the risk or danger 
should be absolute; it is enough that at the time the 
property is exposed to a chance which might destroy it. 
Neither is it necessary that the result should be brought 
about solely by the claimant of salvage; it is enough if 
his acts, in this particular, substantially contribute to 
the salvage even when others assist. Jb. 

8. There seems to be no established criterion in esti- 
mating the amount of compensation to be given in salv- 
age cases, It depends very much in each case upon the 
view the court may take of the facts. The hazard run 
by the salvors, the peril to the property, its value, the 
extent of labor, the enterprise, skill, energy, and daring 
exhibited in the rescue, and the number of salvors, all 
enter more or less into the consideration of the question, 
and determine whether the compensation shall be a 
mere quantum meruit for work done and time spent, or 
one-half, or even more, of the value of the property 
saved, 1b. 





MARITIME LAW. 
NOTES OF NEW DECISIONS, 


1. Contract: vendors to ship cargo and forward bills of 
lading : loss of cargo: liability of purchaser: insurable in- 
terest.—The plaintiffs, in their declaration, set out an 
agreement in writing between them and the defendant 
in the following terms: “It is mutually agreed between 
the plaintiffs as vendors, and the defendant as purchaser, 
the said vendors agree to ship with every dispatch, and 
in the customary manner, a cargo of fresh-water ice, in 
square blocks (say 170 register tons), in good and clean 
condition, the vessel to be dispatched direct to any port 
captain likes best, for orders to unload at any safe 
place in the United Kingdom, the vendors forwarding 
bills of lading to the purchaser, and, upon receipt thereof, 
the purchaser takes upon himself all risks and dangers 
of the seas and navigation, of whatever nature or kind 
soever; and the plaintiff agrees to buy and receive the 
said ice on its arrival at ordered port, and to pay for the 
same in cash, on delivery,at the rate of 20s. per ton, 
weighed on board during delivery ; paying half price for 
small ice, pieces under 56lb. in weight to be considered 
smallice.” They then averred due shipping and dis- 
patch of the ice, and forwarding of a bill of lading to the 
defendant and receipt thereof by him, and the subsequent 
loss of the cargo “ by risks and dangers of the sea within 
the meaning of the agreement,” and assigned as thesaid 
breach, non-payment by the defendant of the value of 
the said cargo at the rate aforesaid; and as the second 
breach that the defendant did not take upon himself the 
risks and dangers of the seas, according to the said agree- 
ment, whereby the value and benefit of the cargo became 
wholly lost to the plaintiff; and there was asecond count 
for goods bargained and sold. Thedefendant pleaded to 
the first breach, readiness, etc., to buy and receive the 
said ice on its arrival at ordered port, and to pay for the 
same on delivery, but the same did notdefore suit arrive 
ete., nor were the plaintiffs ready or willing to, nor did 
they deliver the said cargo according to the said agree- 
ment. There were cross demurrers to the first count of 
the declaration, and to the plea, and,on the argument 
thereon, it was held by Martin and Channell, BB. (Cleasby, 
B. dissentient) the contract between the parties was not a 
contract for insurance, but of purchase, and, under the 
terms of it, the arrival of the cargo at ordered port, and the 
ascertainment of the weight on board during delivery, 
were conditions precedent to the liability of the defend- 
ant to pay the price or value of the ice, and consequently 
the defendant was entitled to judgment: by Cleasby, B., 
contra, the declaration is founded, not on an agreement to 
pay money, but rather on the loss of goods through the de- 
fendant’s neglect to take on himself the risks and dangers 
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of the sea, which he contracted to take. Upon receipt 
of the bill of lading, the property passed to the defend- 
ant as purchaser, and the cargo was at his risk, and in- 
surable by him. The declaration discloses a sufficiently 
good cause ofaction. Castle v. Playford, 22 L. T. Rep. N. 
8. 516, Ex. 

2. Insuraace: sea and river policy: implied warranty of 
seaworthiness: exception: repairing defect before loss.—A 
policy of insurance was effected on a vessel “‘ at and from 
Montreal to Halifax, Nova Scotia.” The policy was on 
a printed form applicable to river and inland naviga- 
tion. The vessel left Montreal and arrived at Quebec, 
the boiler and engines working well. Soon after leav- 
ing Quebec, and on reaching salt water, the boiler 
became leaky and unmanageable. The vessel put 
into a cove, and on examinination the defect was 
found to be a small crack in the boiler. The engi- 
neer had observed this crack before the vessel left 
Montreal, but thought it of no consequence. The crack 
caused no leak while the vessel was in fresh water, but 
was aggravated by the increased pressure in salt water. 
The defect was repaired, but a delay of sixteen days, 
caused partly by the state of the tides, and partly by the 
work of repair, occurred before the vessel proceeded on 
her voyage. Bad weather came on, the vessel lost her 
rudder, was driven ashore and became a total wreck. 
Heid (reversing the judgment of the court of queen’s 
bench, Quebec,) 1, that the policy was practically a sea 
policy as well asa river policy, the risk and duration of 
the policy expressed upon the face of it showing it 
to be so. 2. That the implied warranty of seaworthi- 
ness had not been complied with. A different de- 
gree of seaworthiness is required by law, according 
to the different stage or portion of the voyage 
which the vessel successively has to pass through. 
But, in cases where these several distinct stages of navi- 
gation involve the necessity of a different equipment or 
state of seaworthiness, the vessel must be properly 
equipped, and in all respects seaworthy for each of these 
stages of the voyage respectively at the time when she 
enters upon each stage, otherwise the warranty of sea- 
worthiness is not complied with; and here the insured 
vessel was not seaworthy at the commencement of that 
portion of her voyage which was to be made in salt wa- 
ter. 3. That the express exception in the policy of losses 
alising from unseaworthiness did not exclude the impli- 
cation of the ordinary warranty of seaworthiness; for 
while the implied warranty would only protect the un- 
derwriter in case the defect existed at the time the ves- 
sel sailed, the express exception would protect the under- 
writer, though the defect did not arise till after the ves- 
sel sailed, 4. That if a defect of such a character as to 
constitute unseaworthiness exist at the time the ves- 
sel sails, the underwriter is not responsible, though the 
defect be remedied before any loss arises. The case of 
Weir v. Aberdeen, 2 B. and Ald. 323, to the contrary, disap- 
proved. The Quebec Marine Insurance Company v. The 
Commercial Bank of Canada, 22 L. T. Rep. N.S. 559. Priv. Co. 

8. Damage to cargo: duty of carrier with respect to goods 
on voyage. — The plaintiffs shipped on board the 
defendants’ steamship a cargo of beans to be carried from 
Alexandria to Glasgow, by a bill of lading excepting the 
usual “ perils of the sea,’”’ etc. The vessel, having been 
damaged by a collision in the Mersey, not caused by any 
default of the defendants, was obliged to run ashore to 
prevent her sinking, and the beans became saturated 
with the sea water. The vessel had to remain in a grav- 
ing dock at Liverpool, for the purpose of repairing the 
damage done to her, for some days, but not so long as to 
allow ofthe beans being taken out, dried, and re-shipped. 
The plaintiffs, who were at Liverpool, requested the de- 
fendants’ agent to give up the beans on payment of pro 
rata freight, but the defendants’ agent refused to do so 
except on payment of the entire freight; and the vessel 
proceeded on her voyage to Glasgow, where the beans, 


a. a 








on their arrival, were found to be greatly deteriorated in 
value in consequence of having been left so long in their 
state of saturation with salt water. 

An action having been brought by the plaintiffs to 
recover the amount of the damage thus caused to the 
cargo of beans, — Held, that the taking of the beans on 
to Glasglow by the master was, under the circumstances 
of the case, unjustifiable, and rendered the ship-owners 
liable for the loss thereby occasioned to the plaintiffs, 
Notara and another v. Henderson and_others, Q. B., 22 L. T. 
R. 577. 

Apportionment of freight: failure of consideration. pay- 
ment over by agent to principal after notice of failure of con- 
sideration: evidence of contract dehors the bili of lading.— 
The plaintiffs shipped goods at Liverpool on board the 
defendants’ ship to be carried and conveyed, as stated by 
the bill of lading, ‘‘via Colon (Aspinwall) and Panama ta 
San Francisco; that is to say, by arrangement between 
the West India and Pacific Steamship Company (Lim- 
ited), the Panama Railway Company, and the Pacific 
Mail Steamship Company, to be carried to Colon (Aspin- 
wall), by the packets of the said West India and Pacific 
Steamship Company from Colon (Aspinwall) to Panama 
by the Panama Railroad Company, and thence to the 
port of destination by the Pacific Mail Steamship Com- 
pany, * * * freight and primage to be considered as 
earned, ship lost ur not lost ;” the freight being 141. 5s. per 
ton, payable in Liverpool. The whole freighta theafore- 
said rate was paid to the defendants’ agent at Liverpool, 
and the bill of lading was signed by him “ for the service 
from London to Colon (Aspinwall),” and by the agent of 
the two other companies “for the service from Colon 
(Aspinwall) to San Francisco.” The private arrange- 
ment entered into between the three companies for the 
division of the freight between themselves was set forth 
in the case, to which was added also a copy of the hand- 
book published by the defendants, containing the rates 
of freight charged for the carriage of goods from Liver- 
pool to Colon (Aspinwall), to Panama, and toSan Fran- 
cisco, but not the charges for conveyance from one to an- 
other of the three last-mentioned places, 

The steamship having sailed from Liverpool was lost, 
with all her cargo, before reaching Colon (Aspinwall), and 
the defendants, after receiving notice of the loss, paid 
over to the two other companies their proportion of the 
freight, which had been paid by the plaintiffs, The 
plaintiffs having brought an action against the defend- 
ants for money had and received to recover the propor- 
tion of freight so paid over to the two other companies, 
viz. : for the carriage of the goods from Colon (Aspinwall) 
to Panama, and from Panama to San Francisco, — Held 
(reversing the judgment of the court of queen’s bench), 
that the bill of lading formed one contract between the 
plaintiffs and the defendants for the conveyance of the 
plaintiffs’ goods from Liverpool to San Francisco, tur one 
entire consideration, viz.: the amount of freight paid, 
and not several contracts between the plaintiffs and each 
of the companies; and, therefore, as the consideration 
for which the freight was paid had not wholly failed, the 
plaintiffs could not maintain the action against the de- 
fendants. Greeves and another v. The West India and Pa- 
cific Steamship Company (Limited), Ex, Ch., 22 L. T. R. 117. 





ALPHABETICAL TABLE OF GENERAL AND 
STAMP TAXES. 


We give below an alphabetical table of the internal 
revenue taxes as they now stand. The first table in- ' 
dicates the general taxes imposed, and the second 

table designates the stamp taxes now in effect: 

Ale, per bbl. of 31 gallons 

Banks, on average amount ‘of deposit," 
each month 

Banks, on capital, beyond the average 
amount invested in United States 
bonds, each month ...,......++. «.eeeeeeek-24 Of 1 per cent, 


1-24 of 1 per cent, 
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Banks, on average amount of circulation 
each month ‘ 

Banks, on average amount of circula- 
tion, beyond 90 per cent of the capital, 
an additional tax each month 

Banks, not making dividends to pay on 
profits during 1870 5 per cent. 

Banks, on amount of notes of any per- 
son, State bank, or state banking asso- 
ciation, used and paid out as circula- 

DOM 2... cacccccccccecee-s igaaepe'ends +eees---10 per cent. 

Bankers, see Banks and Brokers. 

Beer, per bbl, of 31 gallons... ....... . 

Brandy, made from grapes, per gallon 

Brewers, special tax on 

Brokers, on sales and contracts for sale of stocks, 
bonds, gold and silver bullion and coin, promis- 
sory notes, or other securities, for each $100 of the 
amount of such sales or contracts 

Chewing tobacco, fine cut, plug or twist, per lb. 

Cigars, manufacturers of, whose annual sales donot 
exceed $5,000, special tax 

Cigars, manufacturers of, for eac 


1-12 of 1 per cent. 


1-6 of 1 per cent. 


10 00 
200 
5 00 


000 in excess 


of $5,000 

Cigars, of all descriptions, made of tobacco, or any 
substitute therefor, per 1, 

Cigars, imported, in addition to import duty to pay 
same as above, 

Cigarettes not weighing more than 3 Ib. per 1,000, 


Compounders of liquors, special tax 

Distilled spirits, every proof gallon 

Distillers ogee 100 bbls. or less (40 gallons of 

roof spirit to bbl.) 

Distillers, for each bbl. in excess of 100 bbls 

Distillers on each bbl. of 40 gallons in warehouse 
when act took effect, and when withdrawn 

Distillers of brandy from grapes, peaches and ap- 
ples exclusively, producing less than 150 bbls. 
annually, special tax $50, and $4 per bbl. of 40 gal- 


lons, 

Distillery, having aggregate capacity for mashing, 
etc., 20 bushels grain per day, or less per day 200 

Distillery in excess of 20 bushels of grain per day, 
for every 20 bushels per day 2 00 

Dividends, for and during the year 1871 

Fermented liquors, in general, per bbl 

Gas, coal, illuminating, when the product shall not 
be above 200,000 cubic feet per month, per 1,000 
Tr te ee ee ee 

Gas, coal, when product exceeds 200,000 and does 
not exceed 500,000 cubic feet per month, per 1,000 
cubic feet. ..... eapeeesbes Miadegeeesantedstesnedansns 

Gas, coal, when product exceeds 500,000 and does 
not exceed 5,000,000 cubic feet per month, per 1,000 
cubic feet 

Gas, coal, when product exceeds 5,000,000 feet per 
month, per 1,000 cubic feet 

Imitation wines and champagne, not made from 
grapes, currants, rhubarb, or berries, grown in 
the United States, rectified or mixed, to be sold 
as wine or any other name, per dozen bottles of 
more than a pint and not more than a quart 

Imitation wines, containing not more than one 
pint, per dozen bottles ° 

Income, for the years 1870 and 1871 Garegnen 


6 00 
3 00 


$2,000) 

Lager-beer, per bbl. of 31 gals 

a dealers in, whose sales, including sales of 
a 


1 other merchandise, shall exceed $25,000, an ad- 
ditional tax for every $100 on sales of liquors in 
excess of such $25,000. (See Liquor Dealer) 

WRRNOOROES OE BEANE 6.60 00000060 scccs c5sceccceeeees 

Manufacturers of stills, for each still or worm 
made 

ee ee eee 

Rectifiers, rectifying 200 bbls., or less, of 40 gallons 
to bbl. per y 

Rectifiers, for each bbl. in excess..... esos 

Retail liquor dealers— special tax ...... . .......... 

Snuff, manufactured of tobacco or any substitute, 

when prepared for use, per 1b. 


8» 8 8 gs 
ezg ss es 


SPECIAL TAXES (LICENSES) EXCEPT AS NAMED IN THIS 
TABLE, REPEALED TO TAKE EFFECT MAY 1, 1871. 


Stamps, distiller’s, other than tax paid stamps 
charged to collector, each 
Tobacco, dealers in leaf tobacco whose annual sales 
do not exceed $10,000 
Tobacco, dealer in, on every $1,000 in excess 
Tobacco, dealers in, whose annual sales exceed $100 
and do not exceed $1,000 
Tobaceo, dealers in, when exceeding $1,000 for each 
$1,000 in addition ............ selibdp. wend nailed ada 
Tobacco, manufacturers of 10 00 
Tobacco, manufacturers of, when the bond required 
exceeds $5,000, for each $1,000 in excess of $5,000... 2 00 
Tobacco, twisted by hand, or reduced from leaf, to 
be consumed, without the use of machine or in- 
strument, and not pressed or sweetened, per lb.. 82 





Tobacco, all other kinds not 

Tobacco, smoking, exclusively of stems or of leaf, 
not having been stripped, etc., and from which 
the stems have not been separated, etc., per Ib... 

Tobacco, fine-cut shorts, the refuse of fine-cut 
chewing, ete., and on refuse scraps and sweep- 
ings, per lb 

Wholesale liquor dealers 

Wholesale dealers in liquors whose sales, includ- 
ing sales of all other merchandise, shall ex 
Sher, each to pay an additional tax on every 

100 of sales of liquors in excess of $25, 


STAMP DUTIES. 


Agreement or contract, other than domestic and 
inland bills of lading, and those specified in this 
schedule; any ae of value or dam- 
age, or for any other pur ; for every sheet 
or piece of paper upon which either of the same 
shall be written 

Provided, that if more than one appraisement, 
agreement, or contract shall be written upon 
one sheet or piece of paper, five cents for each 
and every additional appraisement, agreement 
or contract, 2 

Bank check, draft, or order for the payment of 
any sum ofmoney whatsoever, drawn upon any 
bank, banker, or trust company, or for any sum 
exceeding $10 drawn upon any other person or 
persons, companies, or corporations, at sight or 
on demand ° 

Bill of exchange (inland), draft, or order for the pay 
ment of any sum of money not exceeding $100, 
otherwise than at sight or on demand (except 
bank notes issued for circulation, and checks 
made and intended to be forthwith presented, 
and which shall be presented toa bank or bank- 
er for payment), or any memorandum, check, re- 
ceipt, or dDther written or printed evidence ofan 
amount of money to be paid on demand, or at @ 
time designated, fora sum not exceeding $100 .. 

And for every additional $100, or fractional part 
thereof in excess of $100 

And on promissory notes, when the amount 
thereof exceeds $100, on every additional $100, or 
fractional part thereof. 

Bill ofexchange (foreign), or letter of credit, drawn 
in but payable out of the United States, ifdrawn 
singly, or otherwise than in a set of three or 
more, according to the custom of merchants 
and bankers, shall pay the same rates of duty 
as inland bills of exchange or promissory notes, 

If drawn in sets of three or more: For every bill 
of each set where the sum made payable shall 
not exceed $100, or the equivalent thereof, in 
any foreign currency in which such bills may 
be expressed, according to the standard of value 
fixed by the United States........s00..0. sees oe 

And for every additional $100, or fractional part 
thereof in excess of $100 

Bill of lading or receipt (other than ae nig ek op dG 
for any goods, merchandise, or effects, to be ex- 
ported from a port or place in the United States 
to any foreign port or place 

Bill of sale by which any ship or vessel, or any 
part thereof, shall be conveyed to or vested in 
any other person or persons, when the consid- 
eration shall not exceed $500 

Exceeding $500 and not exceeding $1,000 

Exceeding $1,000, for every additional amount of 
$500, or fractional part thereof. 

Bond: For indemnifying any person for the pay- 
ment of any sum of money, where the money 
ultimately recoverable thereupon is $1,000 or 

ess .. 

Where the money ultimately recoverable there- 
upon exceeds $1,000, for every additional $1,000, 
or fractional part thereof in excess of $1,000.... 

Bond for the due execution or performance of the 
duties of an 

Bond of any description, other than such as may 
be required in legal proceedings, or used in 
connection with seortene? deeds, and not other- 
wise charged in this schedule. .............----++ 

Certificate of stock in any inco:porated company, 

Certificate of profits, or any certificate or memo- 
randum showing any interest in the property 
or accumulation of any incorporated company, 
ifforasum not less than $10 and not ex - 
ing $50 o6be6 

Exceeding $50 and not omnes es hei shai 

Exceeding $1,000 for every additional $1,000, or 
fractional part thereof 

Certificate. Any certificate of damage, or other- 
wise, and all other certificates or documents 
issued by any port warden, marine surveyor or 
other person acting as such. 

Certificate of deposit of any sum of money in any 
bank or trust Comey, or with any bank or 
person acting as such — 

If for asum not exceeding $100 ............ 22. ..e- 

For a sum exceeding $100... 


Pere eee Perec errr 


rovided for, perlb... § 32 


16 
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Certificate of any other description than those 
BPOCUMO . oo... ner ccccccccccececcccccesccccces cece 
Sa Contract or agreement for the 
charter of any ship or vessel, or steamer, or any 
letter, memorandum, or other writing between 
the captain, master, or owner, or person ons 

as agent of any ship or vessel, or steamer, an 
any other person or persons for or relating to 
the charter of such ship or vessel, or steamer, 
or any renewal or transfer thereof, if the reg- 
iste tonnage of such ship or vessel or steamer 
does not exceed 150 toms... .......0 1... .e0-cecaeee ° 
Exceeding 150 tons and not exceeding 300 tons... 
Exceeding 300 tons and not exceeding 600 tons... 
Exceeding 600 tons....... Sp dinlch Sieens goes ++ -see0 

Contract. Broker’s note, or memorandum, of sale 
of any is or merchandise, real estate, or 
aw of any kind or description, issued by 

rokers, or persons acting as such, for each note 
or memorandum of sale.... ..... ic dilate obnnee 
Bill or memorandum of the sale or contract for 
the sale of stocks, bonds, gold or silver bullion 
coin, promissory notes, or other securities, shall 
pay a stamp tax at the rate provided in section 
ninety-nine, 

Conveyance. Deed, instrument, or writing, where- 
by any lands, tenements, or other realty sold 
shall be granted, assigned, transferred, or other- 
wise conveyed to or vested in the purchaser or 


aa, or any other person or persons, by 
is, her, or their directron, when the considera- 
tion does not exceed $500................6. 6... e cee 
When the consideration exceeds $500 and does 
not exceed $1,000 ...... Dchathacucste <<. ceueens sone 
And for every additional $500, or fractional part 
thereof, in excess of $1,000. ....... ...........ceeee 


Entry of any goods, wares or merchandise at any 
custom house, either for consumption or ware- 
houseing, not exceeding $100 in value. ........ 

Exceeding $100 and not exceeding $500 in value.. 
Exceeding $300 in value..................... Caieaacas 

Entry for the withdrawal of any goods or merchan- 
dise from bonded warehouse ...................6. 

Insurance (Life). Policy of insurance, or other in- 
strument, by whatever name the same shai! be 
called, whereby any insurance shall be made 
upon any life or lives: 

When the amount insured shall not exceed $1,000 
Exceeding $1,000 and not exceeding $5,000 
Leaner, | 000 
Insurance( Marine, Inland, and Fire). Each policy 
of insurance, or other instrument, by whatever 
name the same shall be called, by which insur- 
ance shall be made or renewed upon property 
of any description, whether against perils by 
the sea or by fire, or other peril of any kind, 
made by any insurance company, or its agents, 
or by any other company or person, the pre- 
mium upon which does not exceed 
Exceeding $10 and not exceeding $50 ............. 
Exceeding DEndbh ddbhnads a0addescésecéesencsace 
ase, reement, memorandum, or contract for 
the hire, use, or rent of any land, tenement, or 
rtion thereof, where the rent or rental value 
s $300 per annum or less .......... 6. 2 .....000 
Where the rent or rental value exceeds the sum 
of $300 per annum, for each additional $200, or 
fractional part thereof in excess of $300.......... 
Manifest forcustom house entry or clearance of the 
cargo of any ship, vessel, or steamer for a for- 
eign port — 
If the registered tonnage of such ship, vessel, or 

steamer does not exceed NS bad-ekne 6. o-nnee 
Exceeding 300 tons and not exceeding 600......... 
i Cs <i cies eeageesscss scccesecsscesse 

Mortgage of lands, estate or property, real or per- 
sonal, heritable or movable, whatsoever, where 
the same shall made as a security for the 
payment of any definite and certain sum of 
money lent at the time, or previously due and 
owing or forborne to be paid, being payable; also 
any conveyance of any lands, estate, or prop- 
erty whatsoever, in trust, to be sold, or other- 
wise converted into money, which shall be in- 
tended only as security, and shall be redeem- 
able before the sale or other disposal thereof, 
either by — stipulation or otherwise; or 
any personal bond given as security for the 
payment of any definite or certain sum of 
ey exceeding $100 and not exceeding $500.. 

Exceeding $500 and not exceeding $1,000........... 
And for every additional $500, or fractional part 
thereof in excess of $1,000. .... 2.22... ..00eeceee oe 

No stamp shall be required upon the transfer or 
assignment of a mortgage, where it or the in- 
strument it secures has been once duly stam $ 

ided, That upon each and every assign- 
ment or transfer of a policy of insurance, or the 
renewal or continuance of any agreement, con- 
tract or charter, by letter or otherwise, a stamp 
duty shall be uired and paid equal to that 
imposed on the original instrument. And pro- 
vided further, That upon each and every assign- 
ment of any lease a stamp duty shall be re- 
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quired and paid equal to that imposed on the 
original instrument, increased by a stamp duty 
on the consideration or value of the assignment 
equal to that imposed upon the conveyance ol 
land for similar consideration or value. 
Passage ticket, by any vessel from a port in the 


United States to a foreign port, not exceeding $ 


Exceeding $35 and not exceeding $50.............. 
And for every additional $50, or fractional part 
thereof, in excess of $50...... 0940466406 40504004 3000 
Power of attorney for the sale or transfer of any 
stock, bonds, or scrip, or for the collection of 
any dividends or interest thereon. ........ .... 
Power of attorney or proxy for voting at any elec- 
tion for officers of any incorporated a 
or society, except religious, charitable, or liter- 
ary societies, or public cemeteries............... 
Power of attorney to receive or collect rent ....... 
Power of attorney to sell and convey real estate, or 
to rent or lease the same....................++ e 
Power of attorney for any other purpose... . .... 
Probate of will or letters of administration: Where 
the estate and effects for, or in res tof which, 
such probate or letters of administration ap- 
plied for shall be sworn or declared not to ex- 
C0ed the walwe Of $2,000. ...0..c0.scccccssce, ccsssees 
Exceeding $2,000, for every additional $1,000 or 
fractional part thereof, in excess of $2,000...... 
Provided, that no stamp either for probate of 
wills, or letters testamentary, or of administra- 
tion, or an administrator or guardian bond, 
shall be required when the value of the estate 
and effects, real and personal, does not exceed 
$1,000; provided further, that no stamp tax shall 
be required upon any papers necessary to be 
used for the collection from the government of 
claims by soldiers or their legal representatives 
of the United States, for pensions, back pay, 
bounty, or for ——— lost in the service. 
Protest, — Upon the protest of every note, bill of 
exchange, acceptance, check, or draft, or any 
marine protest, whether protested by a notary 
ublic or by any other officer who may be au- 
horized by the law of any state or states to 
RT Te nT 
Provided, that when more than one signature is 
affixed to the same paper, one or more stamps 
may be affixed thereto representing the whole 
amount of the stamp required for such signa- 
tures; and that the term m , as herein used, 
shall be held to include drafts and other instru- 
ments given for the payment of money; Pro- 
vided, that the —y duties imposed by the 
foregoing schedule (B) on manifests, bills of 
lading, and passage tickets, shall not appiy to 
steamboats or vessels plying between ports of 
the United States and ports of British North 
America; And provided further, that all affida- 
vits shall be exempt from stamp duty. 


SCHEDULE C, 


MEDICINES OR PREPARATIONS, 


For and upon every packet, box, bottle, t, 
phial, or other inclosure, containing any pills, 
powders, tinctures, troches, lozenges, syrup,cor- 
dials, bitters, anodynes, tonics, plasters, lini- 
ments, salves, ointments, pastes, drops, waters, 
essences, spirits, oils, or other medical prepara- 
tions or compositions whatsoever, made and 
sold, or removed for consumption and sale, by 
any person or persons whatever, wherein the 
persons making or preparing the same has, or 
claims to have, any private formula or occult 
secret or art for the making or preparing the 
same, or has or claims to have any exclusive 
right or title to the making or preparing the 
same, or which are prepared, uttered, vended, 
or exposed for sale ander any letters patent, or 
held out or recommended to the public by the 
makers, venders, or proprietors thereof as pro- 
peceeey medicines, or as remedies or specifics 

or any disease, diseases, or affections whatever 
affecting the human oranimal body, as follows: 
Where such packet, box, bottle, pot, phial, or 
other inclosure, with its contents, shall not ex- 
ceed, at retail price, or value, the sum of 2cents, 

Where such packet, box, bottle, phial, or other 
inclosure, with its contents, shall exceed the 
retail price or value of 25 cents, and not exceed 
the retail price or value of 50 cents.............. 

Where such packet, box, bottle, pot, phial, or 
other inclosure, with its contents, shall exceed 
the retail price or value of 50 cents, and shall 
not exe the retail price or value of 75 cents, 

Where such packet, box, bottle, pot, phial, or 
other inclosure, with its contents, shall exceed 
the retail price or value of 75 cents, and shall 
not exceed the retail price or value of $1 

Where such packet, box, bottle, pot, 
other inclosure, with its contents, shall exceed 
the retail price or value of $1, for each andevery 
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nts or fractional part thereof over and 
,. the $1, as before mentioned, an addi- 
tional...... goghaw sdedaosh dese. Dacteshinca aes * PORE Ie 


PERFUMERY AND COSMETICS, 


For and upon every packet, box, bottle, pot, 
phial, or other inclosure, containing any es- 
sence, extract, toilet water, cosmetic, hair oil, 
pomade, hair dressing, hair restorative, hair 
dye, tooth wash, dentrifice, tooth paste, aro- 
matic eachous, or other similar articles, by 
whatsoever name the same heretofore have 
been, now are, or may hereafter be called, 
known, or distinguished, used or applied, or to 
be used or applied as oe or applications 
to the hair, mouth, or skin, made, prepared, and 
sold or removed for consumption and sale in 
the United States; where such packet, box, 
bottle, pot, phial, or other inclosure, with its 
contents, shall not exceed, at the retail price or 
value, the sum of 25 cents......... ... ses. sereees 1 

Where such packet, box, bottle, pot, phial, or 
inclosure, with its contents, shall exceed the 
retail price or value of 25 cents, and shall not 
exc the retail price or value of 50 cents. .... 2 

Where such packet, box, bottle, pot, phial, or 
other inclosure, with its contents, shall exceed 
the retail price or value of 50 cents, and shall 
not ex the retail price or value of 75 cents, 3 

Where such packet, box, bottle, pot, phial, or 
other inclosure, with its contents, shall exceed 
the retail price or value of 75 cents, and shall 
not exceed the retail price or value of $1........ 4 

Where such packet, box, bottle, pot, phial, or 
other inclosure, with its contents, shall exceed 
the retail price or value of $1, for each and 
every 50 cents or fractional part thereof over 
and above the $1, as before mentioned, an addi- 
itsidith Hedeiiggnaee ebeheunsandsedes es Sees 2 

Friction matches, or lucifer matches, or other arti- 
cles made in part of wood, and used for like 
purposes, in parcels or oy containing 100 
matches or less, for each parcel or package... . 1 

When in parcels or packages containing more 
than 100 and not more than 200 matches, for each 


parcel or packegs ndeabaans » Sepheldeneee titanate 2 
And for every additional 100 matches or fractional 
PONG TRONOSE, 652. «505500500. ‘ 1 


For wax tapers, double the rates herein imposed 
upon friction or lucifer matches; on cigar lights, 
made in part of wood, wax, glass, paper, or 
other materials, in parcels or packages contain- 


ing 25 lights or less in each parcel or package... 1 
When in parcels or packages containing more 

than 25 and not more than 50 lights......... .... 2 
For every additional 25 lights or fractional part 

of that number, | cent additional... .. ........ 1 


Playing cards. — For and upon every pack not ex- 
ceeding 52 cards in number, irrespective of price 
Se ibiidkortnaccctiness sindsenmiascetincendue ° 5 

Canned meats, ete. — For and upon every can, bot- 
tle, or other single package, containing meats, 
shell-fish, fruits, vegetables, sauces, syrups, pre- 
ae mustard, jams, or jellies contained there- 

n, and packed or sealed, made, prepared, and 

sold, or offered for sale, or removed for con- 

sumption in the United States, on and after the 

lst day of October, 1866, when such can, bottle, 

or other single package, with its contents, shall 

not exceed two pounds in weight, the sum of.. 1 
When such can, bottle, or other single package, 

with its contents, shall exceed two pounds in 

weight, for every additional pound or fractional 

part thereof...... $0ecscocses ee 60seseecs Pesseeesseebs 1 





CORRESPONDENCE. 


BROOKLYN, July 18th, 1870. 

Dear Sir —You will observe in vol. 53, Barb. S. C. Reports, 
at page 63, the case of Snyder v. Neefus, reported as the 
decision of the general term, second district, opinion by 
Gilbert, J. The report is calculated to deceive the bar, 
and the case has been quoted several times in court here 
aslaw since that volume of reports came out. Such a 
decision was made, but at the next general term a mo- 
tion was made by me for a re-argument; the motion 
granted; case re-argued, and this decision taken back, 
and the decision of the special term in the case affirmed, 
Mr, Justice Tappen writing the opinion. This was all 
done before the case was reported in53 Barb. When that 
volume came out, I immediately wrote a statement of 
the matter to Mr. Barbour, and inclosed him a copy of 
Judge Tappen’s opinion, together with a copy of my 





points on the re-argument, and requested him to publish 
same, with a notice referring to the former report of the 
case in his next volume, He has omitted to do so, and I 
therefore send this statement to you, hoping that you 
will, for the information of the profession, publish the 
same in your valuable and widely read journal. 
Very respectfully yours, 
JoHN H. BERGEN. 


We understand that the case referred to was ster- 
eotyped before the copy of Justice Tappen’s opinion 
reached Mr. Barbour. —[Ep. L. J. 


BELLEVILLE, IIl., July 10, 1870, 
Editor LAW JOURNAL: 

I observe in the LAw JOUNAL several articles depre- 
cating the failure of the Illinois constitutional conven- 
tion to abolish the system of common law pleading, and 
alluding to the profession in this state as somewhat in- 
clined to lag behind an advancing age. There is no 
doubt that the convention adopted the views of the bar 
and left untouched the one system that dignifies the law 
with the name of “profession.” You have stated cor- 
rectly the position of the Illinois bar, and they are becom- 
ing more and more convinced of the soundness of their 
views on this question, as the huge mass of practice de- 
cisions under the codes of other states becomes daily 
more intricate and vast, appalling even those who at one 
time thought that a modern sciolist could invent in a 
day a better system of pleading than his ancestors could 
evolve from the continued practice of hundreds of 
years. You ask us to forsake the solid land we have 
reached, and embark upon an unknown and stormy sea, 
The condition of your own vessel is what chiefly deters 
us, Cc. W.T. 





=- 


BOOK NOTICES. 


Reports of Cases on Law and Equity determined in the 
Supreme Court of the State of New York, By Oliver 
L. Barbour, LL.D. Vol. LV. Albany, 1870. W. C. 
Little & Co. 

The decisions of the courts of New York have always 
been held in high regard by not only the tribunals of 
other divisions of our national commonwealth, but by 
those other countries where the common law prevails, 
Although this pre-eminence may have been somewhat 
endangered by the fluctuating character of the decisions 
of our court of last resort upon certain points, the dan- 
ger seems to have passed away with the reorganization 
of that court upon a less changeable basis. The enlarged 
terms of office, the check against judicial prejudice by 
forbidding a judge to sit upon an appeal from his own 
decisions, and the eliminativn of those risks, whatever 
they may be, resulting from advanced age, have removed 
from the judicial office nearly all the imperfections 
that the critics here and elsewhere have found in the 
constitution of our judiciary. 

But the position of the New York decisions has been 
in time past only endangered, and not by any means 
lost. Containing in their jurisdiction the chief commer- 
cial center of the union, our courts have, of necessity, 
been foremost in the investigation of cases arising under 
the law merchant—a department of the common law 
which has, within the past fifty years, assumed immense 
proportions. In the elaboration of this branch of juris- 
prudence, our courts have been able to accomplish much, 
The peculiar influences to which it is claimed an elect- 
ive judiciary are susceptible tend to render the decis- 
ions of such a judiciary, upon mercantile questions, ex- 
tremely accurate and just. The consequence has been 
that the decisions of the New York supreme court con- 
tain a mass of judicial legislation upon thisall important 
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subject unequaled in extent and unsurpassed in excelence 
anywhere upon this continent. These decisions, since 
1848, unless involving practice points, are, as the profes- 
sion all know, reported only in Mr. Barbour’s series, if 
we except a single volume issued by another reporter. 
This being the case, Barbour’s Reports have become an 
essential portion of the law libraries of New York, 
standing next in importance to the official reports of 
the court of last resort. 

The 55th volume, now before us, contains all the valua- 
ble features that have rendered these reports so popular 
with our profession. About sixty cases are reported, but 
the principal matter of interest in the volume is con- 
tained in the appendix, where upward of fifty pages are 
devoted to afull and carefully prepared report of the 
breach of privilege cases which agitated the more num- 
erous branch of our legislature last winter. The sub- 
stance of the legislative committee’s report, a resume of 
the proceedings of the assembly and the answer in full 
of Judge Potter and District Attorney French are given. 
As a faithful record of the arguments advanced in this 
remarkable proceeding, this appendix will be found of 
great interest to the profession. The mechanical execu- 
tion of the present number is, as usual, excellent, 


'S a argued and determined in the Court of Ap- 
the State of New York, with notes, references and 
an index, by Samuel Hana, counselor at law, vol. 11, 

albany: Banks and Brothers, 1870. 

This volume is the forty-first of the series of court of 
appeal reports, and the second by the present reporter. 
As a reporter, Mr. Hand is far in advance of several of 
his predecessors, and his reappointment by the new 
court isa matter that the profession of the state may 
well congratulate themselves upon. The cases are se- 
lected with excellent judgment, the head notes are care- 
fully and skillfully prepared, and the statements of facts 
clear and to the point. The value of the report is mate- 
rially enhanced by the reporter’s notes to some of the 
cases, as well as by the table of cases cited in the volume. 


The Code of Procedure of the State of New York, from 1848 
to 1871, comprising the act as originally enacted and 
the various amendments made thereto to the close of 
the session of 1870, with a full index. Albany: Banks 
& Brothers, 1870. 


We welcome this edition of the code as likely to prove 
of great service to the profession, and as likely to supply 
a want which is not supplied by any other edition with 
which we are acquainted. It is frequently a matter of 
great importance to a practitioner, in examining decis- 
ions construing the code, to know the exact wording 
of the section construed at the time the decision was 
rendered In this little book he will find precisely this 
information. Each section is given as it originally stood 
and as it stood after each amendment, together with the 
dates of the amendments. The index is unusually full 
and satisfactory. 
the profession will find it of great value. 


Bench and Bar. 

The July number ofthis quarterly contains a very read- 
able biographical sketch of Lord Erskine; the opinion 
of the supreme court of Michigan on the Railroad aid 
Law; Digest of recent American Decisions; Book no- 
tices ; Miscellany, etc. The publication of such a valu- 
able periodical for free circulation is very high evidence 
of the commendable enterprise of Messrs. Callaghan & 
Cockcroft, its publishers. 


a — 


TERMS OF THE SUPREME COURT FOR JULY. 


Last Monday, Special Term, Livingston. Johnson. 
Last Tuesday, Special Term, A bany, Hogeboom. 
Last Tuesday, Special Term, Delaware, Murray. 





LEGAL NEWS. 


Strenuous exertions are being made to secure a com- 
mutation of Real’s sentence. 


Mrs. Judge Ester Morris, of Wyoming, is overrun with 
business. Among her other legal duties she has recently 
married several couples. 


The trial of the libel suit brought by George Wilkes 
against the editors of The Turf, Field and Farm has been 
set down for the first Monday of August next. 


The supreme court of the state of Georgia have decided 
that a bachelor is “a family,” and being so, he is, of 
course, the “ head of the family,” and as such is entitled 
to the privileges of the homestead act. 


The commissioner of internal revenue has decided that 
a receipt given for the payment of a premium on an in- 
surance policy, which does not operate to-renew such 
policy, requires only a two cent stamp. 


The terms of the commissioners of appeals are to be 
held at the capitol in Albany, on the third Tuesday of 
September, first Tuesday of January and first Tuesday of 
May. 

Hon, E. J. Shandley, the popular judge of Jefferson 
market court, New York, was presented last week with 
an emerald seal ring, the gift of a number of his friends 
of the city club. 


In the United States district court of Utah, Friday, in 
asuit of Gosbe and others against Brigham Young, as 
trustee of the church of Jesus Christ, of latter day saints, 
for $10,000, with four years’ interest, the jury rendereda 
verdict for the plaintiffs. 


S. &. Whitney, district attorney of Tazuree county, 
Illinois, who was recently tried for bribery and cor- 
ruption and acquitted, has commenced thirty-eight suits 
for libel against many different parties. The damages in 
each case are laid at $10,000. 


The senate confirmed the nomination of Hugh L 
Bond as circuit judge of the fourth judicial district ; also, 
William C. Whiteson associate justice of the supreme 
court of Idaho, vice Kelly removed; also, Arthur Me- 
Arthur as associate justice of the supreme court of the 
District of Columbia. 


Mr. McArthur, just confirmed as associate justice 
of the District of Columbia, was born and educated 
in Boston, but has resided in Wisconsin about twenty 
years. In 1865 he was elected lieutenant-governor of 
Wisconsin, as a democrat, on the ticket with Governor 
Cales Bashford, a repubiican. During the rebellion he 
was known as a war democrat. Before the close of his 
term as lieutenant-governor he was elected circuit judge 
for the Milwaukee circuit, and was re-elected several 


| ti < . 
We have no hesitation in saying that | times, holding the position until about two years ago, 


when he resigned. He is said to be a lawyer of ability, 
and is a man of pleasing address. 


The divorce statistics of Hamilton county, Ohio, which 
includes Cincinnati, are interesting if not suggestive. 
The total number of suits brought during the year end- 
ing July 1, added to those pending at its commencement, 
was 298; 113 of these have been decided, 109 being granted. 
Husbands in that locality bring two suits, while wives 
bring five, but the number of suits for adultery are 
nearly equal, the preponderance of the wives’ suits being 
for drunkenness, cruelty, absence, and neglect. In one- 
fourth of the cases the wives were granted alimony, and 
in 33 out of 36 cases, where the custody of children was 
in question, obtained it. It would add very much to the 
interest of divorce statistics, if the nativity of the indi- 
viduals were also tabulated, and the proportion given of 
cases where natives, coupled with those who were foreign 
born, seek separation. 
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HUMOROUS PHASES OF THE LAW. 
III. 


THE LAW OF SUNDAY. 


Sunday is not a court day — dies Dominicus non est 
juridicus.' Service of process, arrest in civil actions, 
and all that sort of thing, are prohibited on that day, 
universally. In this respect, however, it isnot much 
more sacred than election day. No trial can be held 
on Sunday. The only trials which the lawyer can 
then lawfully be subjected to are those to which he 
undergoes in listening to the clergy, who make him a 
frequent object of reproach. The only court permissi- 
ble on that day is such as lovers, according to im- 
memorial custom, pay to the objects of their adora- 
tion, Sunday was not always held thus sacred from 
the demands of Themis. It did not become so until 
the year 517. Originally the Christian courts were 
open on Sunday to prevent resort to the heathen 
courts. But, with these exceptions, all business 
transactions are valid at common law, “ however 
wrong or unbecoming in morals they may be con- 
sidered.’’? It is not proposed in this paper to examine 
the law of Sunday with much minuteness, or with 
any regard to the modifications of the common law 
wrought by the numerous statutes of the various states 
ofour Union. To those who are curious on that sub- 
ject, I recommend the excellent and exhaustive arti- 
cle in 2 American Law Review, 256. My design, if I 
have any, is to extract what amusement I can from 
the various cases referred to in that article, and es- 
pecially from some since decided. And firstin regard 
to 


SUNDAY TRAVELING. 


Washington, in his diary, under date of November 
8, 1789, in journeying through Connecticut, remarks, 
“Tt being contrary to law and disagreeable to the 
people of this state to travel on the Sabbath day, and 
my horses, after passing through such intolerable 
roads, wanting rest, I stayed at Perkins’ tavern (which, 
by the by, is not a good one) all day ; and a meeting- 
house being within a few rods of the door, I attended 
morning and evening service, and heard very lame dis- 
courses from a Mr. Pond.”’ (Pond’s sermons had prob- 
ably traversed the same roads.) Connecticut has im- 
proved her inns and the intellectual character of her 
preaching, and has mended her ways, but has not alter- 
ed the particular law spoken of. At least, Sunday trav- 
eling, and work, are still prohibited, except in cases 
of necessity and mercy. The running of the Sound 
steamboats seems to be considered necessary or mer- 
ciful, however, and as an incident it was held by a New 
York court, that the fact that the plaintiff left the boat 
on Sunday made no difference, under the Connecticut 
Sunday law, as to her right to call for her trunk.’ If 





1Story v. Elliot, 8 Cowen, 27. 
? Merritt v. Earle, 31 Barb 41. 
8 Jones v. Norwich and N. Y. T. Co., 50 Barb, 193, 





delivering it would have been work or labor, within 
the statute, it was a work of necessity. And so, where 
she neglected to call for her trunk for seventeen 
hours, and it was put in the steamboat company’s 
warehouse, where it was burned, it was held that she 
could not hold them as common carriers, As to the 
Sunday work, she and they were in the same boat. 

In Massachusetts it is not only unlawful to travel 
on Sunday, except from necessity or charity, but a 
fine of ten dollars may be inflicted for every violation. 
There is certainly no fun in that, but there is in 
some of the decisions on the subject. A person can- 
not legally travel on the Lord’s day for the purpose 
of supplying fresh meat to marketmen, whom 
his master has agreed to supply, although he 
could not do this, in addition to his other work, 
on Monday morning, and his master was too sick to 
do it himself; and consequently if, while so traveling, 
he sustain an injury on account of a defective highway, 
he cannot recover damages therefor.’ The plaintiff 
offered to prove, among other things, that he was his 
master’s only servant, and at that season fresh meat 
was only fit for use on Monday when slaughtered and 
dressed on Sunday. But the judge said, that “ it was 
too clear to admit of discussion,” and so this wicked 
servant had to bear his smarts unrecompensed. The 
judge undoubtedly was not one of the persons who 
suffered from “the temporary inconvenience caused 
by the failure to supply provisions on Monday.” If 
he had been he might have undergone a state of mind 
which even the recollection of the previous day’s ex- 
ercises could not have soothed. But, as it was, the 
court held that the servant received a meet punish- 
ment for his transgression, and thns the sound 
morality taught at the famous theological seminary 
at Andover, and recognized by the Massachusetts 
statutes, saved that town froma bill of damages, Truly, 
virtue isitsown reward. But this is not the only case 
showing the prudence with which Massachusetts 
reconciles a due observance of Sunday with the invio- 
lability of the public purse. It is a work of necessity 
for the public to repair the highway on Sunday in 
order to prevent accidents on Monday.? So held in 
an action for damages occuring on Monday, through 
a defect in the highway, the defendant setting up asa 
defense that it would have been unlawful to repair 
the road on Sunday. The court wisely held that no 
day was fitter than Sunday for a community to mend 
its ways. 

To visit one’s father on Sunday is a work of neces- 
sity or charity ; so held in Pennsylvania, in the case 
of the hire of a horse and wagon.’ But in Massachu- 
setts it was left undecided whether a young man who 
worked at a distance during the week, and received 
injuries arising from a defect in the highway, while 
proceeding to visit his betrothed on Sunday, wasa 
lawful traveler. This is a case calculated to arouse 
the indignation of every well-regulated young woman 
in the land. Isamere father to be preferred toa 
contingent wife and mother? It might, in the long 
run, be a work of mercy to the young woman if the 





1 Jones v. Inhabitants of Andover, 10 Allen, 18. 
2Flagg v. Inhabitants of Milbury, 4 h, 243. 
3 an v. Matthews, 6 Penn. St. 417, 
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young man would let her alone, or confine his atten- 
tions to epistolary communications, thus giving her 
an opportunity to take her natural rest and sleep, and 
reflect on the lessons of the day. But such “ odorous 
comparisons”? between fathers and contracted wives 
are not to be tolerated. 

The New York statute, with a view to restricting 
inordinate and excessive church-going, has wisely 
provided that no one shall ride more than twenty 
miles to church on Sunday.* In England they have 
very liberal ideas as to what constitutes a traveler. 
A statute provided that no licensed victualler should 
sell wine or ale on Sunday, except “‘as refreshment 
for travelers.”’ (This puts one in mind of the late la- 
mented Artemus Ward, who never indulged in intox- 
icating drinks, ‘“‘ except as a beverage.”) A. walked 
on Sunday to a spa, two and a half miles from his 
house, for the purpose of drinking the mineral water 
there for the sake of his health, and was supplied with 
ale at a hotel at the spa. He was held to be a traveler 
within the exception.' This statement leads one to 
suspect that the attraction at the spa was the hotel and 
not the mineral water, and that all that ailed the trav- 
eler was what he procured at the hotel. And in Mas- 
sachusetts it was mercifully held, that one who re- 
ceived injuries on Sunday, through a defect in a 
street in Boston, while walking half a mile to his own 
house, was not traveling, within the meaning of the 
Lord’s day act.? If the defendants had shown that 
the plaintiff had accomplished half a mile in a straight 
line, the decision must have been different. 

Massachusetts was impartial in its administration 
of its laws, at all events, for in 1793 the chief justice 
of the state and his associates were indicted for trav- 
eling on Sunday, and were compelled to petition the 
legislature to authorize a nolle prosequi. Although 
one carrying the mails on Sunday could not be 
arrested, yet his passengers might be. This is hardly 
consistent with Scripture: ‘‘ Offenses must needs 
come, but woe to him by whom the offense cometh.”’ 


SUNDAY WORK. 


It isa misdemeanor in Massachusetts to perform 
any labor on Sunday, except works of necessity or 
charity. The principle of the maxim, ne sutor ultra 
crepidam, was enforced in a recent case in that precise 
commonwealth,’ in which the defendant, a shoe- 
maker, was indicted for hoeing in his garden on the 
Lord’s day. The only witness for the government — 
an early riser, it seems— testified, that about eight 
o’clock in the morning of Sunday, he saw this danger- 





*I do not mean to intimate that the inhabitants of 
New York stand in particular need of such a restriction. 
As “the fear of the Lord is the beginning of wisdom,” 
many of our community must be presumably in a state 
of gross ignorance. Iam reminded of the story of the 
irreligious man whose sons went “gunning” on Sunday. 
The parson of the neighborhood expostulated with him 
on is sinful habit, telling him he ought to bring his 
—_ up in the fear of the Lord, and was met by the 
assertion that his sons were very religious onus men, 
“They fear the Lord to that extent,” said the father, 
“ that they never go out of a Sunday without taking their 

8s.” Religious training, after a similar mode, is prac- 

ced in some of our villages on the river and canals. A 
much ter degree of morality prevails in New 
, not because of the strict laws, but in spite of 


1 Peplow v. Richardson, 4 C. P. 168. 
* Hamilton v. City of Boston, 2 Am. Law Review, 236. 
*Commonwealth v. Josselyn, 97 Mass. 411, 





ous shoemaker hoeing for about an hour in the garden 
near his house, The defendant testified, that for two 
days next preceding the day in question, he had not 
worked at his trade, but had given the greater part of 
his time to cultivating his crops at home, and had 
been engaged in that labor by moonlight on Saturday 
evening ; that when he left off work on that evening, 
“a few hills remained unfinished, and in very bad con- 
dition, and suffering for want of hoeing;’’ and these, 
we infer, he finished on the next morning, contrary 
to the form of the statute in that case made and pro- 
vided, and being thereunto moved and instigated by 
the wiles of the devil. It did not appear whether or 
not he went to church after it. Probably not; how 
could he with such a weight of wickedness on his 
soul? He asked the court to submit the question of 
the moral propriety and fitness of the work to the 
jury, but this was refused; he was convicted, the 
court on appeal overruled his exceptions, and, for 
aught we know, he is pegging shoes for the benefit of 
the righteous old bay state, while ill weeds disfigure 
his garden-patch, and his temporary widow and his 
little ones “go bare,” like the little colt in the nursery 
rhyme. It is to be hoped, if this wretched shoemaker 
ever emerges from durance, that he will reform and 
try to become a worthy member of society, but we 
have great fear and little hope of him. The domestic 
tragedy thus inadequately set forth is cordially ree- 
ommended to the dramatist of the American Tract 
Society, who cannot fail to turn it to good use, by 
making it the subject of a glowing diatribe suited to 
the meridian of Massachusetts. The same volumeof 
reports also contains an account of another dreadful 
infraction of human and divine law, which is worthy of 
our consideration.! The defendants, who were farm- 
ers, had a license, for which they made an annual pay- 
ment, from the owner of a beach, about four miles 
from their residence, to gather sea-weed thereon, 
which is valuable and in common use formanure. A 
storm on Saturday having thrown up a large quantity 
of sea-weed, the defendants, about ten o’clock on Sun- 
day evening, gathered it from the space between high 
and low water mark, and drew it higher up the beach, 
the tide being low, and a strong wind blowing ina 
direction which had frequently caused the sea-weed 
to float away and be lost. Under the instructions of 
the court the jury found the defendants guilty, and 
their exceptions were overruled. The things which 
may lawfully be done on Sunday were enumerated 
in the opinion of the court: “ To save life, or prevent 
or relieve suffering, and this in the case of animals as 
well as men; to prepare needful food for man and 
beast ; to save property, as in the case of fire, flood or 
tempest, or other unusual peril, would unquestionably 
be acts which fall within the exceptions. But it isno 
sufficient excuse for work on the Lord’s day, that it 
is more convenient or profitable if then done than it 
would be to defer or omit it.” (Now, is it any worse 
to acquire property on Sunday than to save it on that 
day ? — property which can be acquired only on that 
day? The judge answers this question in his next 
sentence.) “If a vessel had been wrecked upon the 
beach, it would have been lawful to work on Sunday 
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for the preservation of property which might be lost 
by delay. But if the fish in the bay or the birds on the 
shore happened to be uncommonly abundant on the 
Lord’s day, it is equally clear that it would furnish 
no excuse for fishing or shooting on that day. How 
it would be if a whale happened to be stranded on the 
shore, we need not determine.” (In answer, prob- 
ably, to an illustration of counsel.) ‘‘ Whether a case 
wholly exceptional, and involving a large amount of 
accessible value, would require any modification of 
the rule is not now in question.”” He then goes on 
to say that the deposits of sea-weed are frequent; 
that in this case the property had not been reduced 
to possession, and afterward put to hazard; that 
equally good opportunities of gathering it would re- 
cur, and that the gathering of it is an ordinary branch 
of agricultural labor. The case does not disclose how 
the witnesses for the commonwealth happened in a 
position to have their quiet and peace of mind dis- 
turbed by the riotous and unholy conduct of the 
defendants, on that beach, ‘‘a considerable distance 
from any house or public road,” at ten o’clock at 
night. If the lateness of the hour were not incon- 
sistent with such a theory, we might imagine that 
they availed themselves of a spy-glass, as did those 
old maids who complained of a man who went a 
swimming half a mile from their house. And how 
the naughty judge should tolerate, even in imagina- 
tion, an exception in favor of that “‘ whale,” with the 
example of Jonah before his mind, we cannot im- 
agine. And suppose a whale should come along on 
Sunday; non constat that another would not come on 
Monday, and a whole school during the week. But 
his honor’s mind was evidently affected by the idea 
that a whale on the beach is worth two in the sea, and 
that ‘a large amount of accessible value” is not to 
be passed by, even onSunday. The idea is not anew 
one, but has long prevailed in the coast towns of Cape 
Cod. A clergyman was once holding forth to his con- 
gregation on Sunday morning —on the vanity of hu- 
man riches, perhaps — when a man rushed in with 
the alarm, ‘‘Skewner ashore!’ The audience rose 
en masse, and made a stampede for the doors, but 
were arrested by the voice of their shepherd, who ex- 
daimed in stentorian tones, “ Brethren, before you 
leave, I’ve one last word to give ye,” at the same time 
descending the pulpit stairs, and walking deliberately 
down the aisle, ‘‘and that is,’’ continued he, as he 
joined the crowd at the door, “ let’s all start fair !”’ 
and off he went like arrow from bow, and was the 
first man on the scene of “accessible value.’”’ Let 
that judge pray that no whale, or other leviathan 
freighted with “ accessible value,’”’ may come ashore 
on Sunday near where he is holding court. Itis to be 
feared that such an event would degrade the scales 
of justice into an instrument for weighing blubber 
and bone, in his imagination. After reading these 
last two cases, no man will disagree with the editor 
of the American Law Review, who, remarking on 
them, says: “Itis difficult to restrain a movement 
of indignation that a law under which such prosecu- 
tions are possible still stands on the statute book ;’” 
hor with Judge Grier, who says: ‘‘The Massachu- 
setts decisions, upon the Sunday law, depend upon 
the peculiar legislation and customs of that state, 





more than on any general principies of justice or 
law.’ 1 

But Massachusetts is not always so stern. She 
kindly admits that a note dated on Sunday, but made 
and delivered on a secular day, is not infected with 
wickedness, but is binding.* And, also, that ifa re- 
quest for service was made on the Lord’s day, and it 
does not appear that it was accepted on that day, and 
subsequently, in pursuance thereof, the service was 
rendered on a secular day by the person of whom it 
was made, he may maintain an action upon the 
promise implied in the request. This was an action 
on account for service of the plaintiff’s stud horse for 
the defendant’s mare. The principle above stated 
was decided, quite unnecessarily, it seems, for the 
judge concludes by saying: ‘‘ There was evidence to 
warrant a finding for the plaintiff on the quantum 
meruit count, irrespectively of any evidence of an 
express contract.’’ But the court did not like to lose 
an opportunity of impressing the parties with a 
wholesome dread of what might not have happened 
if the plaintiff had acceded to the defendant’s impious 
request, so made on Sunday as aforesaid. ‘ Blowing 
one’s own horn ”’ is unlawful on Sunday in Massachu- 
setts, it seems.* So held in the case of a mail-carrier, 
provided it is done “to the disturbance of serious 
people.”’ This presents a vivid idea of the amount 
of self-denial exercised by the inhabitants of Boston 
on that day. 

Vermont does not agree with Massachusetts in its 
treatment of the gifts of nature. Thusin Whitcomb 
v. Gilman (35 Vt. 297), it was held that, as a matter 
of law, it is not always unnecessary to work on Sun- 
day to prevent a great waste of sap in making maple 
sugar. A religious man, say the court, should set 
tubs enough on Saturday; but if the run is extraor- 
dinary — why, verb. sap. 

In Phillips v. Innes (4 Clark and Finnelly, 234), it 
was held by the house of lords, reversing the decision 
of the magistrates of Dundee, that an apprentice to a 
barber in Scotland, bound by his indentures “ not to 
absent himself from his master’s business, on holiday 
or week day, late hours or early, without leave,’’ was 
justified in going away on Sundays, without leave, 
and without shaving his master’s customers. The 
magistrates, however, held that it was not “ lawful 
for him to work in the making of wigs ’’ on Sunday— 
an artificial distinction, but right, for it is a wigged 
occupation. In the argument, the cases of shaving a 
maniac’s head, or that of a man who had sustained a 
fracture of the skull, were considered exceptional. 
In Maine, too, if any faith is to be placed in the 
ALBANY Law JoURNAL, a barber was recently ar- 
rested for keeping open shop on Sunday. But the 
same reliable newspaper informs us that Massachu- 
setts, oblivious of these precedents, and of her own 
unbroken line of decisions, has recently, in the per- 
son of one of her judges, declared that shaving is 
a work of necessity, and that barbers cannot be 
punished for ‘ professional” labor at any time. 
This is really barbarous and barefaced. We shall 
next be told that by the same reasoning a Wall- 
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street broker’s office may be opened for business on 
Sunday. 

A contract to publish an advertisement in a Sunday 
newspaper is unlawful, and the price cannot be re- 
covered.! It is the exposure to sale and consequent 
disturbance of the quiet of the day, and not the sale 
itself, which in New York constitutes the illegality 
of the transaction. The judge remarks beyond this: 
“ Indeed, in any view of religious obligation, it would 
be difficult to contend that the reading of advertise- 
ments in a Sunday newspaper, or aiding a person to 
do so, is a work of either necessity or charity. The 
mind, certainly, on that day requires no such suste- 
nance. And even asa mere matter of taste, it must 
be admitted that common business advertisements of 
mere buying and selling are a very unsuitable outtit 
for a ‘feast of reason.’ Six days, at all events, of such 
diet are enough. Thought perpetually running in 
one channel, like matrimony in one family, dwarfs 
the intellect. It is rather, therefore, a work of char- 
ity in such cases to withhold than to give. Absti- 
nence, not sustenance, is what is needed.” 

In New Hampshire only such ordinary labor or 
business is forbidden as is carried on “ to the disturb- 
ance of others.” A legal definition of this term may 
be found in a case in which a contract for the sale of 
a horse was made on Sunday, and a note given, at the 
house of the plaintiff, whose wife was present reading 
anewspaper.* The court held the note void, the giv- 
ing of it being, under the circumstances, a “ disturb- 
ance of others,’ although no complaint of the dis- 
turbance was made! It is hard to understand the 
soundness of this ruling, it not appearing that the 
wife “took any note” of what was goingon. How 
could the court deem the wife an “ other,” when hus- 
band and wife are one? Besides, how could they 
hold that the wife was “ disturbed,” unless it appeared 
that her attention was distracted from her newspaper ? 
So far as the case discloses, the newspaper was not a 
religious one, which adds to our doubts. Could she 
lawfully read any other? And if she were engaged 
in an illegal undertaking, how could she be “ dis- 
turbed?”’ But, perhaps, it is to be presumed that it 
was a religious paper, and so careful of human rights 
is the law, that it will not permit one to be disturbed 
in his presumably lawful occupation, even where he 
is unconscious of the disturbance. 

A man may make his will on Sunday, anywhere, 
even in Massachusetts.’ In thatstate the right seems 
to be put on the ground of its “‘ fitness and morality.”’ 
In New Hampshire it seems to be supported by the 
numerous good words at the commencement of the 
document,* the counsel in their brief having made 
“a most interesting collection of the opening words 
of wills, selected through a period of a hundred 
years,” and arguing therefrom that the act is usually 
regarded in New England as a religious one. Truly, 
if we trust to wills and epitaphs, the world has lost 
none but religious people. What a shock, then, we 
receive in a Pennsylvania case, which upholds the 
right mainly on the ground that the will does not take 
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effect until the testator’s death!" But suppose the 
testator should afterward die ona Sunday? Would 
not that render the execution of the will unlawful? 

The author of “ Lacon” says: “ As no roads are so 
rough as those which have just been mended, so no 
sinners are so intolerant as those who have just turned 
saints.’’ And so we find the following comparatively 
recent decision in Arkansas,? which the writer in the 
Law Review characterizes as ‘‘ one of too great strict- 
ness of interpretation.’’ The defendant was poor; 
had no implements to cut his wheat which was wast- 
ing for over-ripeness; and could borrow none until 
Saturday evening. He exchanged work with his 
neighbors during the week, hired a negro, and cut his 
own wheat on Sunday. Held, no justification for 
breaking the Sabbath. This is quite different from 
the horse-races, gambling, and duelling which for- 
merly enlivened the Sabbath in that state. 

Theaters bave met with very little encouragement 
at the hands of the judiciary. Thus in New York it 
is held that the law forbidding the opening of thea- 
ters on Sunday does not deprive the citizen of his 
property, within the meaning of the constitution of 
that state, although it is easy to be seen that it may 
of his “ properties ;”’ and in California they have de- 
cided theatricals to be among the “ barbarous and 
noisy amusements ’”’ forbidden on Sunday* —a salu- 
tary thrust at ranting actors, 

In England the disposition of late years has been 
to construe the Sundays very literally, and not to 
presume any thing in favor of those claiming the 
infraction. A very marked contrast to Varney v. 
French is Triggs v. Lester (Law Rep. 1 Q. B. 259), in 
which it was held that driving with horses a van in 
which calves are being conveyed to market, is not 
within a statute which forbids any drover, or other 
person, from “ conducting or driving”? any cattle or 
horses through the streets on Sunday. The statute 
in question is applicable only to “ merry Islington,” 
a great cattle market, and was probably passed to 
keep that town secure from “the gambols” of John 
Gilpin, “* when he next doth ride abroad.” 

Since the foregoing was in type, I have seen an arti- 
cle in the London Law Times, of July 9th, on “‘ Sunday 
Prosecutions,’’ which states that “a society profess- 
ing for its object the promotion of the religion of 
charity, liberty, and love, is busy in the east of Lon- 
don laying informations against crossing-sweepers, 
newsboys, tobacconists, and small tradesmen, for 
infringing an old and almost forgotten statute of 
Charles II, which imposes upon any person pursuing 
his calling on Sunday a certain penalty.’’ The mag- 
istrate inflicts a fine of a penny, and refuses costs to 
the informers, who have gone to the queen’s bench. 
The Times’ writer is indignant at the conduct of the 
society, but, except in regard to the sweepers, I think 
they are right. ‘‘ Wherewithal shall a young man 
cleanse his ways,’’ if these useful persons are re- 
strained of their brooms on Sunday? But the “ call- 
ing ’’ of Sunday newsboys is insufferable, and as for 
the tobacconists, “ the smoke of their torment ascend- 
eth up forever and ever.” 
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ORIENTAL LAWS AND LAWYERS. 
CHAPTER IV. 


Official civility —how the kadi looked— going to the 
palace—fellahs — paying taxes—punished for being 
poor—atrocious cruelty— Mahmoud II of Turkey — 
his titles—destruction of the janizaries— humanity 
of Abdel Mejid, the late sultan —- hanging a man over a 
gate of the citadel —nonchalance of the pasha — influ- 
ence of newspapers in Asia and Africa, 


A day having been set apart for making a formal 
visit to the court of the great kadi of the mahkemar, 
we walked into the inclosure, sans ceremony. After 
satisfying our curiosity by a minute inspection of a 
body of big-turbaned lawyers, sitting on the floor, 
intensely occupied in writing out their briefs, we ap- 
proached the staircase leading up to the office. The 
floored a vocates must have been excessively an- 
noyed by their clients. There was a constant and 
provoking hallooing of the particulars each wished 
to have written. 

When about half-way up the flight, we met several 
Turkish gentleman of cold, sedate manners, approach- 
ing from the top stair in a measured, solemn tread. 
They surrounded an aged, white-bearded old man, 
richly dressed in full-flowing gowns of silk, with 
slouched sleeves, which exposed to view the number 
and fine texture of each fabric in which the distin- 
guished individual was clothed. Stepping aside that 
they might pass, the venerable object stopped, as 
though struck with our appearance, and demanded 
who we were, of his attendants. The question, per- 
haps, was a perplexing one. Kossuth hats and swal- 
low-tailed coats could not have been often seen in 
that celebrated place, where the goddess of justice is 
not so securely bandaged over the eyes as not to see 
a piaster held edgewise. 

A respectful bow from us, simultaneously, brought 
agracious salam from the descending interlocutor, 
He was informed we were howadgers from the land 
of the stars and stripes. A second salam followed, 
with a sonorous Alla Kevim. 

He observed, in the kindest manner, that a message 
from the pasha obliged him to go immediately to the 
palace. This he regretted exceedingly, because it 
deprived him of the gratification of receiving us offi- 
cially. As it was, he begged us to proceed to the ex- 
amination of the divan, and then take a swallow of 
coffee. It was the kadi himself. 

A magnificent Arab horse, covered with a superb 
golden-edged housing, pistols, holsters, and a silk 
bridle rein, was held by the bit, awaiting the arrival 
of his excellency. The stirrups were held out by 
very obsequious satellites, and the representative of 
the place of fear, being helped to the saddle, galloped 
off at a railroad speed. A host of runners on foot, 
armed with whips to clear the way, made their feet 
move about as fast as drumsticks to keep up with 
the shadow of greatness. It was the last view we 
had of that awe-inspiring dignitary. 

When a poor, ignorant fellah, which means a land 
laborer, is unable to pay the arbitrary taxes assessed 
upon him, it is by no means a rare sight to see him 
unceremoniously bastinadoed by the collector till 
the cash is forthcoming from some source, 





On one of our explorations on the Libyan side of 
the Nile, we passed quite a collection of gray-bearded 
and middle-aged men, athletic youth, and young 
boys, bound together with ropes, their arms pinioned 
behind their backs, and driven like beasts by officers 
on horseback. This painful exhibition was in the 
middle of the day, under a burning African sun. 
They were gathered in the neighborhood of Sakkara, 
to be forced by the menace of whips to Cairo, there 
to be brutalized still further by the unmerciful bas- 
tinado, for the crime of heing too poor to pay their 
taxes, 

Inability to raise money for paying a tax would 
naturally seem to fall under the cognizance of a civil 
magistrate, instead of a criminal one. But there is 
but one method, in town or country, under the Egyp- 
tian rule. Pay what the government exacts, or suffer 
the dreadful consequences. The delinquent has been 
known to have the infliction of the bastinado, day 
after day, till all expectation of exciting the com- 
miseration of the unfortunate’s friends (who, when 
they can, occasionally come to his relief by paying 
money), was at an end, when the victim of such atro- 
cious torture, if he lived without being permanently 
crippled, was sent off to the army for life. 

Within the recollection of several tourists, an un- 
paralleled case of corporeal suffering was borne by a 
village fellah at Cairo for non-payment of a tax. He 
received two hundred blows of the courbash on his 
naked, lacerated feet, on three occasions, near to each 
other. The officers justified themselves in this re- 
volting severity, because they felt certain the pris- 
oner had money, but was determined to conceal it, 
even at the expense of his life. At the conclusion of 
each of those murderous punishments, the fainting, 
bloody victim declared, by the tail of the sacred 
camel, he had not a para in the wide world. Finally, 
on being permitted to leave, in the care of his friends, 
wholly disabled for the public service, which was the 
reason why he was set at liberty, a small gold coin 
dropped from his mouth, which he had not the 
strength longer to conceal. The discovery brought 
another severe flagellation, when the satanic minions 
of the one-man power of unmitigated tyranny, per- 
initted the bruised, battered remnant of humanity to 
be carried from the yard. As soon as he felt himself 
far enough beyond the boundaries of that hell upon 
earth not to be heard, he boasted, with an air of tri- 
umph, “that it took more than six hundred blows 
before the pasha got the money.”’ 

This recital shows what kind of people inhabit mod- 
ern Egypt; and it illustrates, also, the exceeding 
value placed upon money by the ignorant, abject sub- 
jects of the viceroy. 

Mahmoud II, of Turkey, father of Mejid, who re- 
cently died, and of the present reigning sultan, was 
aman of severe manners, and a terrific reformer, if 
by changing the military customs of the soldiers and 
adopting French and English discipline, or, rather. 
their army tactics, can be classed among reforms. 
Wholesale butcheries were ordered without an apol- 
ogy or a qualm of conscience by that determined 
ruler. When forty thousand janizaries were slaugh- 
tered in one day in sight of the palace, under the posi- 
tive direction of the imperial hereditary monarch, and 
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the flames of their burning barracks were quenched 
with human blood that was flowing in the gutters, 
not a whisper of disapprobation escaped the lips of 
the awe-stricken citizens of Constantinople. 

One of the sultan’s inherited royal titles is padisha, 
aslayer of men. The term is sufficiently expressive 
of a privilege of the throne to make all necks bow to 
the supreme will of an uncontrolled, irresponsible 
despot, whose sovereign acts are the impulses, at 
times, of a demon. 

Mahmoud had some of the elements of a great gov- 
ernor, but his reign was a scene of sanguinary strug- 
gles between himself and the army, till he secured 
his own safety, and that of his successors in the serag- 
lio, by the sudden surprisal and murder of the central 
janizary force in the capital. To carry on the plans 
he contemplated for a complete re-organization of the 
soldiery, required money, and he permitted many 
disgraceful transactions to get it, which his advanced 
civilization ought not to have countenanced. Thus, 
one of the several grand vizers who figured in the 
course of his reign, presented a silk cord toa rich 
Armenian banker, intimating he had the privilege 
of hanging himself before the sultan’s servants ar- 
rived to do itforhim. His majesty exhibited enough 
of the Turkish tyrant to prove himself a lineal descen- 
dant from a race of demi-barbarians, whose annals dis- 
grace the records of humanity. 

Mahmoud II was every inch a king, and it is 
morally certain he had knowledge enough of the ad- 
vances making in civilization to feel himself guilty 
in the sight of heaven for many acts of injustice. 
Still, notwithstanding the upbraidings of conscience, 
to which he could no more have been insensible than 
other men of far less intelligence, strange and extra- 
ordinary perversity characterized some of his right 
royal doings. His opportunities for acquiring infor- 
mation were far superior to that of a long line of sul- 
tans who had occupied the throne before him. By 
intercourse with very accomplished ambassadors 
from France and England, his maners were courtly 
and dignified, and he knew very clearly that foreign 
nations, with which Turkey held a diplomatic inter- 
course, expected a higher social tone in his reign than 
had been observed in the court of his immediate pre- 
decessor. Still, with those restraining influences to 
checkmate paroxysms of rising indignation at real or 
imaginary interference with his imperial will, the 
hot blood of his race sometimes boiled in the veins, 
and the storm of his wrath carried destruction and 
death in awful forms to whole communities as well 
as individual offenders, 

Abdil Mejid, the son of Mahmond IT, gave repeated 
indications of a humane disposition. It is said that 
he never ordered the death of any one during the 
period of his reign. He even interfered with the 
privilege which some of the country pashas claimed 
as a legal right, to put a bow-string to any man’s 
neck within their jurisdiction, whenever they pleased, 
and on any pretense they chose to raise. This right 
was nullified when he took up the reins of govern- 
ment. This hereditary authority for sending any- 
body to paradise, in the language of the country, 
‘was an extremely barbarous system, which gave an 
arrogant, ignorant governor the means of gratifying 








either his revenge or his cupidity, without giving a 
reason for it either to the public or a superior in office, 
which Mejid abolished, sans ceremony, forever. 

Mahommed Ali, whose name and deeds are inti- 
mately interwoven with the history of modern Egypt, 
from the downfall of the Mamlouk Beys, conducted 
public affairs after he became master, in a small way, 
very much as the Turkish sultans had ina larger 
theater. A few years of rule made him easier in 
the harness, and he governed with more success 
toward the last of his eventful career, by a system of 
forbearance, than, as at first, by a ferocious exercise 
of sovereign power. Ona particular occasion, soon 
after the machinery of government had been put in 
gear, and aregular consular intercourse established 
with foreign powers, a man of some local account 
somewhere up the Nile, above Cairo, was brought 
down to the city a prisoner, for refusing to pay a 
certain tax which he considered to have been arbi- 
trarily and unjustly assessed by order of the viceroy. 

On being apprised of the arrival of the contuma- 
cious farmer, instead of allowing a cool, dispassionate 
investigation of the case, Mahommed Ali gave orders 
to have him hung instantly, over the gate of the 
citadel. 

By such a summary exhibition of barbarity he ex- 
pected to prevent the spread of rebellious sentiments, 
He did not intend that his measures should be dis- 
cussed, criticised, or their expediency called in ques- 
tion. He inaugurated a line of policy that morn- 
ing which was ever after to make the tax gatherers’ 
duties less obnoxious tothemselves. It would insure 
prompt payment and implicit obedience in future. 

A sensation of horror at the deed was felt by Euro- 
pean residents. Theconsuls in a body waited upon the 
pasha, who received them courteously, and boldly 
stated to his hinghess that the western nations could 
not remain indifferent spectators of such a monstrous 
deed of violence. 

It was reported that, after listening respectfully to 
all these public functionaries had to say, he told them 
in a mild voice, he “ knew how to govern Arabs without 
their assistance.” It was obvious, however, that a new 
train of thoughts were called into play by that remon- 
strance, since no executions, based on that pretext, 
afterward disgraced Mohammed Ali’s administration. 

European and American newspapers are silently 
accomplishing more toward restraining Oriental des- 
pots from rioting, as they formerly did, in the warm 
blood of oppressed subjects, than the fear of military 
interference with their sovereignties. They have ac- 
tually learned that commercial agents, consular resi- 
dents, and travelers, in connection with accredited 
ministers, write home minute details of what they 
see and hear, which the tell-tale papers circulate over 
the world. A natural pride of character, therefore, 
to stand well in the estimation of Christian nations, 
giaours as they are, has immensely modified the exhi- 
bitions of crowned man-killers in the Orient. 

A copy of the London Times is taken by the shah 
of Persia, says report, which is regularly translated 
on its reception. He is thus furnished with current 
intelligence of the day in Christendom, and the noise- 
less messenger, passing from the roya, closet to the 
recesses of the harem, must exercise a beneficial in- 
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fluence through all the complicated ramifications of 
the royal household. But further, English newspa- 

rs are not confined to the palace. They exerta 
similar civilizing restraint over men of a humbler 
station, and in other kingdoms as badly governed as 
Persia. 





CURRENT TOPICS. 


We have received an official copy of the new tax 
and tariff law, which we shall endeavor to print in 
full next week. Meantime, we would call the atten- 
tion of the profession to the fact that the repeal of the 
provision requiring stamps on promissory notes for 
asum less than one hundred dollars, and on receipts 
for any sum of money, does not take effect until 
October 1st, 1870. 


Attorney-General Akerman states that the new 
department of justice will be brought together and 
organized as soon as possible. The solicitor-general 
provided for in the bill creating the department has not 
yet been appointed and probably will not be for sev- 
eral weeks. Assistant Attorney-General Fields will 
retire on the first of August, and his successor will 
be at once appointed. Mr. Akerman will leave 
Washington for his home in Georgia about the fifth 
of August, to be absent till September. 


On Wednesday next the general term justices, the 
chief judges of the superior court of cities, the chief 
judge of the court of common pleas of the city of 
New York, and of the city court of Brooklyn, will 
assemble at the capitol in Albany, “to revise, alter, 
abolish and make rules for the government of the 
courts of record of the State,’ as provided by the 
supreme court bill. It is quite probable that the ex- 
isting rules will be changed in several important par- 
ticulars. Should the judges conclude their labors 
before we go to press, we shall give the new rules in 
our next issue. 


The high court of justices of France appears to 
believe that there is more in a name than Shakspeare 
thought. On Wednesday of last week M. Floquet, 
advocate for a humber of persons accused of demon- 
strations against the war, moved that they be tried 
separately. In the course of his argument he called 
Megy, one of the prisoners, ‘“ Monsieur,” and was 
interrupted by the president of the court, who 
pointed out that, owing to the grave offense with 
which the prisoner was charged, he should not be 
thus addressed. This interference of the court occa- 
sioned a scene between the counsel for defense and 
Procurcur-General Grandperret. The latter de- 
manded that M. Floquet be ordered to leave the 
court room. Maitre Laurier, one of the counsel, 
then announced that he threw up his brief, other 
advocates did the same, and all the counsel for the 
prisoner withdrew from the court room. 


Apropos of Mr. Browne’s interesting article on 
“The Law of Sunday,” published in another column, 
is the following history of the case of Phillips v. 
Innes, cited by him. About fifty years ago, the father 





of a boy apprenticed to a barber brought suit against 
the employer to prevent his compelling the boy to 
shave customers’ beards on Sunday. The necessity 
for people to be shaved in order to attend the kirk 
was apparent to the first court that tried the case, and 
the father of the boy appealed from its decision to the 
supreme court, the celebrated Lord Jeffrey presiding. 
Lord Jeffrey decided that kirk-goers could have their 
beards shaven on Saturday nights, and that the boy 
could not by law be compelled to work on Sunday. 
The barber carried up the case thence to the inner 
house, and the united wisdom thereof reversed the 
decision of Lord Jeffrey. The boy had to go on with 
shaving on Sundays as at first. Both parties to the 
suit were quite stripped of means to continue it, but 
the father of the boy appealed in forma pauperis to 
the house of peers. Several years elapsed, but at 
length the case was finally adjudicated ; the decision of 
the inner house was reversed, and that of Lord Jeffrey 
sustained. The boy had long since become a man 
and outgrown his indentures. Nevertheless, a great 
principle had been established and the rights of the 
razor determined. 


The adoption of the new constitution in Tlinois 
effects some needed improvements in the judicial 
affairs of that state. The number of supreme court 
judges is increased from three to seven. Judge 
Breese was re-elected in June under the former con- 
stitution for nine years and will serve his full term, 
as will also Judges Lawrence and’ Walker. At the 
expiration of Judge Breese’s former term, Judge 
Lawrence, being the oldest judge in commission, 
became chief justice, and will continue to discharge 
the duties of that office for the residue of his term 
which expires in June, 1873. After that time the 
chief justice will be elected by the judges of the 
court. The three grand divisions, as they formerly 
existed, are continued for judicial purposes, but the 
state was divided by the new constitution into seven 
districts for election purposes. This left Judge 
Breese in the Ist district, Judge Walker in the 4th 
and Judge Lawrence in the 5th. The four new 
judges elected at the same time the new constitution 
was voted upon were, Anthony Thornton in the 2d; 
John M. Scott, in the 3d; Benjamin R. Sheldon, in 
the 6th, and W. K. McAllister, in the 7th. Judges 
Scott and Sheldon were on the circuit bench, and 
Judge McAllister was judge of the recorder’s court 
of Chicago. They are all able men. Politically, they 
stand thus: republicans, Judges Lawrence, Scott and 
Sheldon. Democrats, Judges Breese, Thornton, 
Walker and McAllister. The first term of the new 
court wiil be held in September, at Ottawa. 


By the seventh section of the new pension law, the 
fee of an agent or attorney prosecuting a claim for 
bounty land is limited to $25, and by the eighth sec- 
tion he is rendered liable to $500 fine and five years’ 
imprisonment, if he should receive or contract to re- 
ceive a greater sum. This penal provision is consist- 
ent with the previous legislation of congress upon 
the subject of the relation of attorney and client in 
the matter of pension and bounty applications. The 
honorable gentlemen who have charge of the drafting 
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of pension laws seem to think that service in the 
United States army renders a man, as well as his 
heirs, totally incompetent to enter into an ordinary 
contract for the collection of the amount designated 
by law as the reward of military labors. We sup- 
pose that occasionally cases have occurred in which 
claim agents have charged unreasonable sums for the 
duties performed by them in the adjustment of sol- 
diers’ claims, but we do not believe the evil ever 
reached such a point as to demand the passage of a 
law of the character mentioned. And, even allowing 
the charges of attorneys in the claim business to have 
been uniformly excessive, there is no justice in an 
enactment declaring that the taking of an exorbitant 
fee is a crime, which shall consign its perpetrator to 
a long imprisonment. Laws of such a character are 
both wicked and foolish. They are wicked, because 
they punish, with undue severity, a trifling fault, and 
tend thereby to confuse men’s ideas of right and 
wrong. They are foolish, because their severity pre- 
vents them from being carried out, and men do not 
hesitate to disobey them. They are an injury to the 
very class they are designed to protect, by compelling 
them to pay not only the value of the labor performed 
for them, but an extra premium to compensate for the 
risk of breaking the law. Claim agents will not at- 
tend to difficult cases for the statute fee. If they 
charge more, there is danger, and they cannot face 
that danger without remuneration. Consequently, 
the claimant must pay a much larger sum than would 
be required if no law existed. Some people pretend 
that these laws regarding attorneys’ fees are uncon- 
stitutional, and that the commissioner of pensions is 
not anxious to have the United States supreme court 
pass upon them. How that may be we do not know; 
but we do not remember that any Washington attor- 
ney has ever been tried for violating these laws, al- 
though we are told that during the eight years last 
past they have been constantly disregarded by per- 
sons practicing before the departments. 


The method of deciding cases in use in the late 
court of appeals originated, we should judge, from a 
desire to dispatch a greater amount of business than 
had been accomplished by other modes. Whatever 
may have been its origin, it has not, we are confident, 
worked satisfactorily. In several instances the judges 
designated to write opinions have been overruled by 
the majority of the court, and important questions 
decided in cases when the only opinions rendered were 
the dissenting ones. Then, again, where the court 
has concurred in the result of the opinions delivered, 
it is not certain that it has in the reasoning, conse- 
quently we do not, of necessity, have the opinion of 
the court, but only of asingle judge. Another evil 
ofthe method is the extreme length of opinions result- 
ing from the necessity of setting forth in full the 
reasoning by which the legal conclusions are reached. 
And it can hardly be claimed that the system has 
resulted in determining the law with more accuracy 
and certainty, inasmuch as the decisions of the court 
have been frequently overruled when an appeal was 
taken (vide Rhodes v. Bronson, 34N. Y. 649; 8. C., 
on appeal, 36 How. Pr. 365; People v. Hoffman, 37 
N. Y.9; Rey. Bank v. Mayor, &c.,7 Wall. 16), and 
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the court now and then has gone back on itself (vide 
Wilds v. Hudson River R. R., 24 N. Y. 430, and Ernst 
v. Hudson River R. R., 35 id. 9) when it has had 
the opportunity of passing upon the same question a 
second time. As it seems to us, the better, safer and 
more expeditious way would be for the court to have 
frequent consultations, decide a case as soon after 
argument as possible, and, when decided, direct one 
of their number to write the opinion of the court. If 
no new principle of law is determined by the decision 
of the case, the opinion rendered should simply state 
the principle, and refer to the authorities sustaining it, 
Ifa new principle is determined, then of course the 
reason upon which it rests should be given, but not 
with too much elaboration. And only cases contain- 
ing these last-named principles should be reported, 
And no case should be reported pending its appeal to 
the United States supreme court. We hope that an 
instance will not again occur in which nearly one- 
quarter of a volume of the New York Reports will be 
devoted to the publication of a decision which has 
been overruled and reversed before the volume goes 
to press. Vide City of Utica v. Churchill, 34 N. Y. 
161. Unquestionably, it is a fine intellectual treat 
to see how skillfully and elaborately legal error 
can be upheld, but such reasonings should not find 
place in the volumes which are officially declared to 
contain a correct exposition of the law of the land. 


— -—_~> 


OBITER DICTA. 
Fascinating fellows—engrossing clerks 


When you libel a vessel, it is not necessary to speak 
disrespectfully of the captain. 

It was thought a compliment paid to a reporter to 
say of him that “he could digest like an ostrich,” 

Why may not sheriffs and constables be termed a sort 
of “legal posterity?’ Are they not “those who come 
after us ?”’ 

A country practitioner, one afternoon, saying he 
thought he should “repair home,” was seen, half an 
hour after, shingling the roof of his house, 

An attorney, named Weeks, had an office in the fourth 
story of a large building, and his sign was not very con- 
spicuously displayed in front of his window. Some one 
remarked that it wasn’t of much use so high up. “Yes,” 
said a brother lawyer, ‘‘one might look for weeks and 
not find it.” 

Brother H., of the bar, often says a good thing. 
Ford, who is a lawyer politician, came in one day, and 
H. introduced a young student from Keene, New Hamp- 
shire. Ford greeted him pleasantly, and remarked: 

“TI was at Keene once; ah, yes, it was when I went te 
Manchester. By the way, H., you remember my making 
a speech at Manchester, don’t you? How did I go there 
—do you remember ?”’ 

“Chiefly by rail,’’ said H., dryly; “and, if you’d spoke 
half an hour longer, you’d have come off that way!” 

The following is going the rounds, credited to Packard's 
Monthly: The matter at issue was an account of several 
years’ standing. Defendant swore that he had paid it in 
full, and, to corroborate him, called a witness, who 
mounted the stand, took the oath, gaped, and testified 
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directly that the money was paid; that he was present 
and saw it paid. Then he was turned over to the plaintiff 
for cross-examination. 

Lawyer. You say you saw the money paid? 

Witness, (Gaping.) I did. 

L. Where was plaintiff when defendant came ? 

W. In the barn. (A wide gape.) 

L. What month was it? 

W. (Without hesitation.) February. 

L. What time of day? 

W. ’Bout four in the morning. 

L. Before light? 

W. Y-a-a-s—a little. 

L. Then, sir, how could you see the money paid ? 
| W. I—I (gaping) lit a match, 

L. What was the plaintiff doing? 

W. Mowing. 

L. What? Now, sir, just explain to this jury how a 
man can be mowing in his barn, before daylight, in the 
month of February. 

The witness saw that he had been hopelessly involving 
himself in a quagmire of falsehood, The eyes of the 
court, jury and lawyers were upon him, and he saw no 
way to extricate himself from his dilemma, But some- 
thing had to be done; and so, with a nonchalant yawn, 
he drawled out the words: ‘“ Well, Squire , 1 don’t 
know as I care much about this case, any way.” 

This reminds us of a witness who was asked in a great 
many shapes, how often he had taken a drink one morn- 
ing in question, to which he invariably replied “he 
didn’t know,” “it might be, or it might not,” and the 
usual evasive answers so well known to counsel. After 
ten or fifteen minutes of rapid questioning, the witness, 
in what Dickens would call a “* burst of confidence,” an- 
swered: ‘* Well, now, honestly, I don’t think ’twas more’n 
twice !”” 

“ Honestly” is rather good for the witness stand, 


COURT OF APPEALS ABSTRACT. 
JUNE TERM, 1870. 
ARBITRATION AND AWARD, 

1. Power of court over: setting aside.—A judgment will 
not be reversed for a technical error which the court can 
clearly see did or could do the party complaining of it no 
injustice. Opinion by Smith, J. George B. Morewood v. 
James C. Jewett and ano, 

2. Courts of law, in an action upon an award, can go no 
further than to see that the arbitrator had power and 
jurisdiction to make the award according to the sub- 
mission, 1b. 

3. If the arbitrator had proceeded without notice to the 
parties, or without giving either of them an opportunity 
to be heard, the award will be void, and no action can be 
maintained on it at law. Jb. 

4. Where the arbitrator keeps within the scope of the 
submission, and the parties have appeared and been 
heard before him, or had an opportunity to be heard, his 
award can only be impeached for mistake, error, irregu- 
larity, fraud or partiality, or improper conduct by adirect 
affirmative proceeding by complaint, answer, or motion 
addressed to the equitable jurisdiction of the court. 16. 

5. It is not necessary that an award should specifically 
mention all the items in dispute. Under a general sub- 
mission an award that disposes of all the matters by a 
general funding is sufficient, unless, upon the face of the 
award, it appears that some part of the controversy sub- 
mitted was not passed upon. Jb. 





CONTRACTS. 

1. Waiver of terms of.—The plaintiff contracted with 
defendant to lay track and pave street between same, 
and to take in payment note of defendant, payable twelve 
months from the date of completion of work. By request 
of defendant, when the work was nearly completed, 





plaintiff abandoned the work, defendant promising to 
complete same and to date the note that plaintiff was to 
receive upon that day. Held, that plaintiff waived the 
full performance of the contract, and defendant was enti- 
tled to recover. Opinion by Hunt, J. Charles Devlin v. 
Second Avenue R. R. 

2. Substantial justice was done by deducting from 
plaintiff’s recovery the reasonable expense of completing 
the work. Jb. 

8. Waiver or no waiver is generally a question of inten- 
tion, and is to be determined as a matter of fact. Ib. 

4. Construction of bond: proof of sealed instrument: fail- 
ure of consideration.—The defendant executed to E. T., 
plaintiff’s assignee, a bond in penalty of $1,400, condi- 
tioned to convey to obligee certain lands in Michigan, 
specifically des¢ribed, or any other lands owned by ob- 
ligor, or which the obligee might elect within eighteen 
months from date of bond, and give notice of election, 
ete. Held, that, where the obligee did not elect to take 
other lands as permitted by the bond, he was entitled to 
a conveyance of the lands specifically described. Opin- 
ion by Sutherland, J. Chester S. Tucker v. Oramel Griffin. 

5. Where itis not shown that the handwriting of the 
witnesses toa sealed instrument, or of either of them, 
cannot be proved, proof of the handwriting of the maker 
of the instrument cannot be received. 1b. 

6. If the consideration for the bond is a warranty deed 
from the obligee of a farm, and the obligor of the bond is 
not able to get possession of the farm, the same being 
occupied by a third party who retains it without the 
connivance or approbation of the obligee, it is}]not a de- 
fense to the action upon the bond, and damages by waste, 
etc., and value of possession of farm cannot be allowed 
as a counterclaim to plaintiff’s claim, Jb. 


VONSTITUTIONAL LAW. 

1. Common school fund: private and local acts.—The 
legislature, by an act passed April, 1868, entitled “ An act 
to incorporate the Schenectady Astronomical Observa- 
tory,” constituted a close corporation, and provided that, 
when that corporation should present certain evidence 
that title to real estate had been obtained for the purposes 
of an observatory, to the comptroller, the comptroller 
was authorized and required to loan to the trustees of 
the observatory $60,000, upon the security of property 
which was worth not over $6,000 at the time of applying 
for the loan. Held, that the act is in violation of article 
9 of the state constitution, which commands “that the 
common-school fund shall be preserved inviolate,” ete. 
If the legislature considered the purposes to which the 
loan was to be applied as a substitute for pecuniary secu- 
rities, it was a violation of the provision that the income 
of the common-school fund shall be applied to the sup- 
port of common schools. Opinion (reversing decision 
below, see 1 ALBANY LAW JOURNAL, Pp. 123,) by Foster, J. 
People exrel. Schenectady Observatory v. Wm. F, Allen, Comp- 
troller. 

2. There is no resemblance between an act of this kind 
and the act providing that the capital of the fund shall be 
invested in public stocks, and in bonds and mortgages, as 
the comptroller, etc., should deem most advanta- 
geous, 1b. 

8. It is not enough to render an act constitutional that 
its language should be in such form as to comply with 
the requirements of the constitution, but it must comply 
with them in substanee. 1b. 

4. This loan upon what is clearly inadequate security is, 
although in form a loan, in fact a gift, and impairs the 
common-school fund, Ib. 

5. The act is also in violation of section 16 of article 3 of 
the constitution, which provides that “No private or 
local bill shall embrace more than one subject, and that 
shall be expressed in the title.” An act to incorporate 
does not include an appropriation of money for the pur- 
pose of carrying out the objects of the incorpora- 
tion. Zb. ; 
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DAMNUM ABSQUE INJURIA. 

1, Promise to answer for ; acts of parties subsequent to damage 
done. — When the logs of the defendents were by high 
water carried down a river and deposited upon the land 
of the plaintiff, without fault of the defendant, the 
defendants were not responsible for an injury arising 
from their being thus deposited, and a promise to make 
it good would be without consideration and not obliga- 
tory. Opinion by Hunt, J. Samuel Sheldon v. Sherman & 
Van Dusen, 

2. But when defendants entered upon the plaintiff’s 
land and retook their property, their liability to make 
good the damage done by such property arose, and 
they then became responsible for the injury. Jb. 

8. Whether the logs remained upon plaintiff’s land an 
unreasonable timeis a question of fact for the jury. Ib. 


DEEDS, 


Construction of: reservation in.—A quit-claim deed, 
conveying all the grantor’s right and interest in 100 acres, 
describing them, but reserving “out of the above de- 
scribed lands one-fourth part of 30 acres that was set off 
to mother, as her right of dower,’’ does not convey the 
grantor’s interest in the 30 acres mentioned. This does 
not conflict with Levich v. Sears, 1 Hill,17. Opinion by 
Sutherland, J. Danial M. Clark v. Lewis Cottrell. 


INSURANCE. 

1. Premium notes: settlement by agent: assessment on notes.— 
Defendant, in consideration of an insurance policy, gave 
his note, dated in 1851, whereby he promised to pay to 
the Columbian Insurance company $400, “in such por- 
tions and at such times as the directors may, agreeably 
to their charter and by-laws, require.” In 1852 defend- 
ant paid to a general agent and director of the company 
$132, and surrendered his policy to the agent, agreeing to 
cancel and surrender the note, and that such payment 
should be in full of said note. Held, that the company 
were bound in this transaction by the acts of their agent, 
and he being both an agent and director, the ratification 
of his acts by the company is to be presumed. Opinion 
by Ingalls, J. Frederick J. Sands, receiver, v. Henry Hill, 

2. It being shown by the evidence that the indebtedness 
of the company was not over $52,000, and the notes of the 
kind in suit over $105,000, the agreement only authorized 
the collection of an amount necessary to pay the indebt 
edness of the company. It is a clear violation of the 
terms as well as of the legal effect of such a contract to 
compel a party to pay the company or its receiver his 
proportion of a larger amount than is actually required 
to cancel such indebtedness. Jb. 


JAIL LIMITS, 


Kings county: Williamsburgh not in jail limits of. — The 
charter of the city of Brooklyn passed in 1854 by the leg- 
islature did not, by adding to the old city the municipality 
of Williamsburgh, extend the jail limits of Kings county 
over the newly added territory. Opinion by Earl, J. 
John S. Lawrence ei al. v. Anthony F. Campbell, sheriff, etc. 


JURISDICTION, 


1, Boundaries of New York and New Jersey: jurisdiction 
over waters of New York harbor.— By the agreement be- 
tween New York and New Jersey, the territorial juris- 
diction over the Hudson river and New York bay was 
divided by the middle of the stream, and the jurisdiction 
of each state reaches out ad mediam fillum aque. Opinion 
by Smith, J. People v. Central Railroad of New Jersey. 

2. By the same agreement, New Jersey granted to the 
state of New York exclusive jurisdiction over the waters 
of the harbor of New York, and of vessels navigating the 
same, but did not part with any property rights owned 
by the state of New Jersey, or with the jurisdiction over 
the land under water to the west of the center of the 
stream, consequently, while New York has jurisdiction 








over vessels sailing upon the harbor, and also with re- 
spect to quarantine laws, she has none, except under 
quarantine laws, over vessels aground, or over any erec- 
tion made in the harbor on the New Jersey side, and 
affixed to the land under the water, such as a pier or 
wharf extending out into the bay for a long distance. Jb, 

8. The interference of such a pier with navigation does 
not bring it within the jurisdiction of New York. Ifthe 
pier is a nuisance, it can only be indicted as such in the 
state of New Jersey. Ib. 

4. The courts of this state cannot adjudicate as to the 
right of New Jersey to authorize the erection of a pier 
extending into New York harbor. Such a question can 
only be passed upon by the federal courts. Ib. 


LEASE. 


Construction of: violation of condition.— A provision ina 
lease that the site leased shall be used for a school-house, 
and no other purpose, and that when used for any other 
purpose it shall be forfeited to the lessor, is not violated 
by the use of the school-house for occasional religious 
meetings, not interfering with its use as a school-house, 
Opinion by Earl, J. David M. Langdon vy. William H. Mid- 
dagh and others. “ 

NEGLIGENCE. 

1, Defective machinery sold for use: dangerous instruments, 
—A balance wheel already made and in hand, having de- 
fects which weakened it, was sold by the defendant toa 
person who bought it for hisown use. The defects in the 
wheel were pointed out to the purchaser, and fully un- 
derstood by him. The wheel was used by the buyer for 
five years, and was then taken into the possession of the 
plaintiff’s intestate, who used it for his own purposes; 
while so in use, it flew apart by reason of its original 
defects, and the plaintiff’s intestate was killed. Held, 
that the seller was not guilty of such negligence as 
would make him liable for an action for the death of the 
plaintiff’s intestate. Opinion by Hunt,J. George W. 
Loop and ano., ex’rs, v. Lyman Lychfield and ors, 

2. A defective piece of machinery like the one in ques- 
tion is not a dangerous instrument, and calculated from 
its nature to do injury. Jb. 


NEGOTIABLE PAPER. 


1. Consideration of: conditional transfer.—The plaintiff 
had,some time previous to the death ofthe defendant’s tes 
tator, attended him during a sickness, and had bestowed 
upon him great care, for which he promised to pay her 
well, Shortly after his sickness he handed to plaintiff a 
sealed envelope, directing her not to open the seal until 
after his death, and to return the envelope if he should 
ever require it, Some time afterward he asked for and 
obtained the envelope, and after a few hours returned it 
to plaintiff with the seal unbroken. The testator subse- 
quently died, after having made a will, in which he left 
the plaintiff the use of a small sum of money, but did 
not refer to the contents of the envelope. The envelope 
being opened was foung to contain the note of the tes- 
tator, payable on demand, for $10,000, expressed to be in 
consideration of the services of the plaintiff. The de- 
livery of the note to the plaintiff, and her acceptance, 
under the circumstances, was valid, the note was valid 
in her hands if neither of the acts were performed, 
if it was executed for a good consideration. Opinion by 
Foster, J. Mary C. Worth v. Hutchinson H. Case and ors. 
ex’rs, ete. 

2. To render a note valid, it is not necessary that the 
consideration therefor should be equal in pecuniary 
value to the amount of the obligation mentioned in the 
note, Ib. 

8. The note in this case was executed for a valid con- 
sideration, and is valid against the testator’s execu- 
tors. Ib. 

4. Transfer of note.— Whereit is agreed in a settlement 
between the plaintiff and T. E. that a note owned by the 
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plaintiff is transferred to T. E., but is retained in the 
possession of the plaintiff as collateral security for rent, 
which rent was never paid, the title to said note remains 
in said plaintiff. Opinion by E. D. Smith, J. Susan 
Yates v. James G. Mott and ors. 


STATUTE OF FRAUDS. 


1. Consideration for agreement : memorandum signed by one 
party: mutuality. — The plaintiffs brought action upon the 
following memorandum, signed by the defendants: 


“ NEw YORK, 13th May, 1861. 
“We agree to deliver P. 8S. Justice one thousand En- 
field pattern rifles, with bayonets, no other extras, in 
New York, at eighteen dollars each, cash upon such de- 
livery; said rifles to be shipped from Liverpool not later 
than Ist July, and before, if possible. 
“W. BAILEY LANG & Co.” 


Held, that this contract, when accepted by the other 
party, was sufficient to bind both parties under the com- 
mon law. Opinion by Lott, J. Philip S. Justice v. W. B. 
Lang and another. 

2. The memorandum was sufficient to bind the defend- 
ants, under the statute of frauds. The statute does 
not make an oral contract not made in pursuance thereof 
unlawful, but merely declares that the contract shall be 
of no binding force. Ib. 

8. The ends and objects of the statute are obtained by 
written proof of the obligation of the defendant, and 
the statute is complied with when the note or mem- 
orandum is signed by the parties to be charged there- 
by. Ib. 

4, The fact that the party who does not sign it may not 
be liable thereon to an action does not destroy or annul 
the consideration and terms which form the induce- 
ment of the other party to make it obligatory on him- 
self by complying with all the requirements of the law 
to make it so. Jd. 

5. A consideration is necessary to uphold such a con- 
tract, but mutuality of obligation is not. Ib. 

6. The defendants bound themselves by the contract in 
question to deliver the rifles, and there was a good and 
sufficient consideration for their obligation. Ib. 


STATUTE OF LIMITATIONS. 

1, Zstoppel: parol promise not to plead statute: waiviny 
statute.—A promise by the defendant not to plead the 
statute of limitationsif plaintiff will allow the payment 
of aclaim that is nearly outlawed to be postponed does not 
estop the defendant from setting up the statute in a suit 
brought upon that claim. Opinion by Earl, C.J. Daniel 
B, Sharpley v. Samuel S, Abbott. 

2. Before the code it would only have been necessary for 
the plaintiff to show an unconditional acknowledg- 
ment of the existence of the debt, and this could have 
been shown by proof of a direct acknowledgment or by 
proofof facts from which it could be properly inferred. Ib. 

8. The only effect of section 110 of code is to require that 
to be proved by writing, which could before be proved by 
parol, Jb, 

4, The doctrine of estoppel in pais has been applied to con- 
clude parties in nocase where a party had only prom- 
ised something for the future when the facts were 
equally known to both parties. Jb. 

5. One may lay aside or waive the protection of a stat- 
ute, but he cannot lay aside or suspend the statute. And 
to permit one to estop himself from pleading a statute 
would in effect be permitting him to thwart or suspend 
the operation of the statute. Opinion by Sutherland, 
J. Ib, 


TAXES. 

1, Appeal to comptroller from decision of supervisors: 
practice in.—Upon an appeal to the comptroller from 
the decision of a board of supervisors, under section 
18 of chapter 312 of the laws of 1859, the comptroller 





has the option to take the proofs personally, or to 
receive affidavits, and he can appoint some person 
to take the oral examination of witnesses and re- 
port the evidence taken to him. The parties have 
a right to demand that all proof taken shall be un- 
der the sanction of an oath, but they may waive that 
right. Opinion by Earl, J. People ex rel. supervisors 
of Jefferson county v. Thomas Hillhouse, comptroller, etc. 

2. Where a referee is chosen to take testimony, and 
the parties appear before him, and raise no objection to 
him until after his report to the comptroller, and the de- 
cision by the comptroller, it is then too late to make any 
objection to the fitness of the referee. Ib. 


TRIAL, 

1, Affirmative of case : presumption on appeal. — Where the 
answer in an action upon a promissory note denies, upon 
information and belief, plaintiff’s title to note, and sets 
up usury, the affirmative of the case is with the plaintiff, 
and he is entitled to open and close. Opinion by Grover, 
J. Chatham Bank v. Hoyt et al. 

2. Although the court would be better satisfied upon 
the facts, if the verdict was for the defendant in the court 
below, as the exceptions fail to show any legal error to 
the prejudice of the defendants, the plaintiff’s judgment 
must be affirmed. Jb. 


We conclude in this number the abstract of the Coctstons 
rendered by the court of appeals at its Juneterm. These abstracts 
have been carefully made by an experienced lawyer, and may be 
relied upon as correct. 


2eoe 
ee 





DIGEST OF RECENT AMERICAN DECISIONS, 


COURT OF APPEALS OF MARYLAND.* 
ATTACHMENT. 


1, Rights of garnishee: set-off.— Where fundsin bank, 
standing on its books for the credit of a customer, are 
attached, it is competent for the garnishee to appropriate 
such funds to the payment of a debt to itself, which had 
been contracted by the defendant before, but did not 
fall due until after, the laying of the attachment, and 
before trial. Farmers’ and Mechanics’ Bank vy. Franklin 
Bank, ete. 

2. The right of condemnation in attachment is subject 
to such right of set-off or discharge, existing at the time 
of garnishment, as would be available to the garnishee 
if he were sued by the defendant, Jb. 

8. The right of set-off or discharge as against the 
attaching creditor does not, however, extend to any 
matter originating by the action of the garnishee subse- 
quent togarnishment. Jb. 


BANKRUPTCY. 

Attachment in violation of law of.—An attachment on 
warrant issued within four months, prior to the Ist of 
June, 1867, is within the l4th section of the U.S. bank- 
rupt act, approved March 2d, 1867, by which attachments 
on mesne process against the property of a bankrupt, 
made within four months next preceding the commence- 
ment of the proceedings in bankruptcy, are dissolved, 
Corner v. Mallory.” 


CONSTITUTIONAL LAW. 


State law restricting sale of goods by non-resident .— The 
act of 1868, ch. 413, provides, that ‘‘ No person not being a 
permanent resident in this state shall sell, offer forsale 
or expose tor sale, within the limits of the city of Balti- 
more, any goods, wares, or merchandise whatever, other 
than agricultural products, and articles manufactured in 
the state of Maryland, within the limits of the said city, 
either by card, sample, or other specimen, or by written or 
printed trade list, or catalogue, whether such person be the 





*From J. Shaaff Stockett, state reporter, to appear in 31 Mary- 
and Reports. 
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maker or manufacturer thereof or not, without first 
obtaining a license so to do.” On an indictment against 
a party for a violation ‘of this law, Held, Ist. That said 
law is not repugnant to that clause of the eight section 
of the first article of the constitution of the United 
States, which grants to congress the power “to regulate 
commerce with foreign nations, and among the several 
states, and with the Indian tribes.”’ 2d. That it is not 
repugnant tothat cl ofthe dsection ofthe fourth 
article of the constitution which declares, that ‘‘the cit- 
izens of each state shall be entitled to all privileges and 
immunities of citizens of the several states.’”’ 3d. That 
it is within the power of a state to tax, in the shape of a 
license, any trade, business, or occupation, when carried 
on in its borders by those who are not permanent resi- 
dents of the state, whether foreigners or citizens of other 
states. 4th. That evenif this law is to be regarded as 
restrictive and discriminating in its character and 
design, it still simply imposes a tax on a particular busi- 
ness carried on in a particular mode within the limits of 
the state, which itis perfectly competent for the legisla- 
ture to regulate and restrain. Ward v. State. 





DAMAGES. 


1. Measure of: in trespass de bonis aspertatis. — Where the 
goods of a person engaged in the tailoring business were 
unlawfully seized, under an attachment, which was 
finally quashed, and the goods returned greatly deterior- 
ated in value; in an action to recover damages for the 
unlawful seizure, it is competent for the jury, in addition 
to the ordinary measure of compensation, and the allow- 
ance for aggravation, to allow, as special damages, for the 
destruction and loss of the business of the plaintiff, to 
the extent of the loss actually sustained, if it be made to 
appear that such destruction and loss was the natural 
consequence of the trespass. Moore v. Schultz. 

2. In assessing damages in such a case, where, upon the 
theory of the defendant’s prayer, the plaintiff was enti- 
tled to recover damages to the extent of the depreciation 
in value of the property seized by the sheriff, from the 
time of the seizure until the delivery to the plaintiff, the 
jury is not restricted to the allowance of interest during 
the time of their detention, but may, in their discretion, 
award interest on the value down to the time of ver- 
dict. Ib. 

DEPOSITOR. 

Relation to banker. — On the 2d of April, 1867, the plaintiff 
made a deposit with the defendants, who were doing 
pusiness as bankers in the city of Baltimore; subse- 
quently, on the same day, the banking house closed, and 
was never opened again for business; and the members 
of the firm, regarding themselves as insolvent, on the 
following day made an assignment of all their property 
for the benefit of their creditors. A few days later the 
depositor sued out an attachment under the act of 1864, 
chap. 306, based on an allegation of fraud in the grantors 
of the deed of trust. The attachment was laid in the 
hands of the trustee, who appeared as garnishee and 
claimant, and made defense. Held, that the depositor 
stood in no better relation to the bankers than other or- 
dinary creditors, and was not entitled to a judgment of 
condemnation of the property attached. Horwitz v. El- 
linger. 

DOWER. 

1. In mortgaged property.— A husband mortgaged cer- 
tain real estate, of which he was seized in fee, his wife 
uniting in the mortgage; subsequently he executed a 
deed of trust of the same property, without the concur- 
rence of his wife, for the benefit of all his creditors; the 
property was sold by the trustees, and the proceeds of 
sale were more than sufficient to pay the mortgage debt. 
The surplus was claimed by a judgment creditor. The 
widow claimed dower in the whole proceeds of sale. 
Heid, that the widow was entitled to dower in the sur- 
plus only. Bank of Commerce v. Owens. 





2. Where the purchaser of the equity of redemption 
redeems the property, the widow is only entitled to 
dower by contributing her proportion of the mortgage 
debt. Ib. 


EVIDENCE. See Negligence, 


HUSBAND AND WIFE. 

1. Liability of husband for wife's debts,— A husband is 
liable for goods sold to his wife upon his credit, and by 
his authority or assent, either expressed or implied. 
Weisker v. Lowenthal. 

2. The husband is not liable for goods sold to the wife 
on her credit solely, although the sale may have been 
made with his knowledge and by his assent. Jb, 


JUDGMENT. 


1, Revival of at three years.—A., having a judgment 
against B. in P. county, issued a fleri faciasto that county, 
More than three years after the stay on the judgment 
had expired, A. issued another fieri facias to Baltimore 
city. On the copy of the docket entries sent with the 
jieri facias to Baltimore, there was no return of the fieri 
Jacias issued to P. county entered. On an appeal from a 
judgment refusing to quash the writto Baltimore, Held, 
Ist. If a writ of fieri facias is issued in three years from 
the rendition of the judgment, and is returned and con- 
tinued regularly upon the records of ihe court, a new 
execution may be taken out at any time without reviv- 
ing the judgment by scire facias. 2d. Where there isa 
total suspension of a final process upon the judgment, 
and no continuances are entered, if three years elapse 
from the rendition of the judgment, a scire facias 
becomes necessary to revive the judgment, before 
further process can be obtained uponit, 3d. Theterm of 
limitation is to be computed from the date of the judg- 
ment, or when execution could issue, and not from the 
return of the writ. Mitchell v. Chestnut. 

2. Imperfect docket entries.— When a copy of the docket 
entries sent with a writ of execution to another county, 
does not contain all the entries which ought to appear 
of record, it is no reason for quashing the execution, pro- 
vided the copy shows that there was a valid subsisting 
judgment, and upon it the execution properly issued. Jb. 


MORTGAGE FORECLOSURE. 


Waiver of rights by trustee.—B. J. executed a mortgage 
on certain property to B. R. He afterward conveyed 
the mortgaged premises to R., as trustee for the benefit 
of J. J., his wife, and with his wife removed from this 
state, leaving the trustee in the town where the mort- 
gaged property was situated. A bill to foreclose the 
mortgage being filed, an order of publication was given 
against the non-residents. R., the trustee, appeared, and 
by answer “‘submitted tosuch decree in the premises as 
might be right.” A decree of foreclosure was passed 
directing a sale, but giving no day on which R. would be 
allowed to pay the mortgage debt. Onan appeal from 
this decree, held: 1. That although ordinarily the defend- 
ant is entitled to have aday given him to bring in the 
money on the decree for the sale of the mortgaged prem- 
ises, yet, being for his benefit, he may waive it, if he 
pleases. 2, That, in this case, the trustee, who was bound 
to protect the interest of his cestui que trust, having con- 
fessed the allegations of the bill by answer, and submit- 
ted to such decree as might seem right,had waived the 
privilege of having a day to bring in the money. 3, The 
cestui que trust is bound by this act of the trustee, and in 
the absence of any evidence of injury to the cestui que trust, 
or to the trust estate, by the act of the trustee, the cestui 
que trust ought not to be allowed to impeach it, or ask a 
reversal of the decree on that account. 4. The non-resi- 
dent defendants were necessary parties to the cause, and 
their interests could not be concluded by a decree passed 
without notice to them, either by actual service of the pro- 
cess of the court, or after constructive notice by publica- 
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tion as prescribed by law. 5. The admission of the trustee, 
R., in his answer, could not conclude the right of his co- 
defendents, non-residents, to such notice. Johnson et al. 
vy. Robertson. 

NEGLIGENCE. 

1. Presumption of care. — Where evidence is conflicting, 
as to whether a person injured contributed by negligence 
to his own injury, the jury may, in connection with all 
the facts and circumstances of the case, infer the absence 
of fault from the known disposition of men to avoid 
injury to themselves, The Northern Central R. R. Co. v. 
Maryland. 

2. When action will lie. — Where the party inflicting the 
injury, by proper care, might avoid the consequences of 
the negligence of the party injured, or where the latter 
could not avoid the consequences of the former’s negli- 
gence, an action will lie. 1b. 

8. Concurrent negligence. — But where, from the proof of 
the nature of the accident, it appears that the negligence 
of the parties was concurrent, and co-operated to pro- 
duce the injury, no action will lie; the law refusing to 
apportion the fault, and regarding the negligence of each 
party as equally proximate. Jb. 

4. In order for a person to exercise proper care in 
avoiding the consequences of his own or another’s negli- 
gence, he must have time to become aware of the con- 
duct and situation of the latter. Ib. 

5. Question for jury.—In actions for personal injuries, 
some general instructions are the only guides practi- 
cally useful or necessary to be given by the court; the 
rule being that negligence is a question for the jury to 
decide upon all the facts and circumstances of each case. 
Baltimore & O. R. R. Co. v. Shipley. 

6. Instruction to jury.— But while this is the general 
rule, cases may and do sometimes occur, where the court 
is required to declare some glaring act of carelessness on 
the plaintiff’s part to be in law such contributory negli- 
gence as will prevent a recovery; or, on the other hand, 
where the proof of negligence on the part of the defend- 
ant is so slight and inconclusive in its nature, as to 
demand from the court an instruction as to its legal 
insufficiency to prove negligence, in order to prevent the 
jury from indulging in wild speculation or irrational 
conjecture, Ib. 

7. Prayer. — Prayers asserting that certain facts amount 
to negligence, and that upon finding them the plaintiff 
eannot recover, and the verdict of the jury must be for 
the defendant, necessarily concede the truth of all the 
other evidence in the cause, and all legitimate inference 
therefrom tending to disprove negligence. And if, inde- 
pendent of the hypothesis of fact stated in the prayers, 
there is proof, from which the jury might fairly infer 
absence of negligence in the plaintiff, there is no error 
in rejecting them. Jb. 

8 A prayer attempting to define what in law amounts 
todue care and diligence, or the absence of negligence, 
on the defendant’s part, under the circumstances of the 
case, will be bad if there are other facts with inferences 
legitimately deducible therefrom, on the question of the 
defendant’s negligence, not alluded to in the prayer. Ib. 

9. The appellate court cannot, in any case, consider 
what influence the rejection of one prayer and the grant- 
ing of another in the presence of the jury may have had 
upon their verdict. The jury must, in all cases, be pre- 
sumed to have acted on the law of the case as laid down 
by the court in the instructions given, irrespective of 
the rejected prayers on either side. Ib. 

10. Admissibility of evidence.—In an action by a youth 
to recover damages for a personal injury, the father of 
the plaintiff was asked: “‘ How many have you in your 
family, and what are your means of support?” On ob- 
jection to this question, and to the answer thereto, held : 
1. That, so far as the testimony elicited by this question 
tended to show that the plaintiff was the son of a me- 
chanic and a laboring man, it was admissible, and a 





general objection to the admissibility of the whole for 
any purpose was properly overruled. 2. But so far as 
the testimony, or any part of it, tended to show merely 
the father’s poverty, and that he had a large family to 
support, and was sought to be used for the purpose of in- 
fluencing the jury to increase, for this reason and on this 
account, the damages to be given to the son, it was clearly 
inadmissible. But the objection should have been more 
specific, or the defendant should have applied for an 
instruction confining the testimony to its legitimate 
purpose. Ib. 


RECOVERY OF MONEY. 


1. Paid by mistake.—The plaintiffs held a draft of M. on 
C., of Newburyport, Massachusetts, dated 8lst of May, 
1867, and payable to their order, ninety days after date, 
at the Shawmut Bank, Boston; the draft on their in- 
dorsement was discounted for them by the defendant. 
On the 22d of July, 1£67, it was presented for acceptance, 
and not being accepted, was protested for non t 
ance, When the draft matured it was protested for non- 
payment. On the 4th of September following, after the 
maturity of the draft, the defendant informed the plaint- 
iffs that it had not been paid, and requested them to 
make it good, which was done by a deposit of funds for 
that purpose. On the next day the defendant sent the 
draft, with the protests, to the plaintiffs, who paid it bya 
check on the defendant. The draft was paid by the 
plaintiffs, as alleged by them, in entire ignorance that it 
had been protested in July for non-acceptance; as soon 
as they ascertained this fact they informed the defend- 
ant that they had paid the draft in ignorance, and de- 
manded a return of the money. The defendant refused 
to return any part of it. Upon an action brought to re- 
cover back the money, Held, that, if the plaintiffs paid 
the money in ignorance that the draft had been pre- 
sented in July, and was not accepted, and was protested 
for non-acceptance, and that in fact no notice thereof 
was duly given to them through the post-office or other- 
wise, they are entitled to recover back the money. Cit- 
zens’ Bank of Baltimore v. Grafflin. 

2. Usage.—To permit usage to govern and modify the 
law, in relation to the dealings of parties, it must be 
uniform, certain and sufficiently notorious to warrant 
the legal presumption that the parties made their con- 
tract with reference to the usage, and not according to 
the general and established law applicable to the case. Ib. 
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STATUTE OF FRAUDS. 


1. Original or collateral undertaking.—Toascertain whether 
an undertaking to pay the debt of another be collateral 
or original, the inquiry is, to whom was the credit given 
at the time of the sale and delivery of the goods? And 
this is a question for the determination of the jury. 
Myer v. Grafftin. 

2. The debiting a party obtaining goods, with them on 
the books of the vendor, is not conclusive evidence that 
credit was given to him, but only a strong circumstance 
to be submitted with all the other evidence in the cause 
to the jury. Ib. 

TRUSTS. 


1. Power of trustees.— Where a deed of trust particularly 
prescribes the circumstances under which the trust 
property may be mortgaged or sold, the trustees are not 
at liberty to dispose of it under any other circumstances, 
or ina manner different from that prescribed. Hunt v. 
Townshend. 

2. Such trustees have no power to confess a judgment 
binding the trust property, and creating a lien under 
which it may be sold, and thus deprive the parties, for 
whose use it was designed, of all benefit therefrom. 7b. 

8. Such a proceeding would be a breach of trust, and 
the judgment would not be a lien upon the trust prop- 
erty —it would only bind the individual property of the 
parties who confessed it. 16, 
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4. The provisions and conditions of a deed of trust 
make the law, by which tne conduct of the trustees, in 
the management and disposition of the trust property, 
must be regulated and controlled. Trustees accepting a 
trust upon the terms and conditions of the deed creating 
it, have no power to alter, change or dispense with those 
terms or conditions, Jb. 
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DIGEST OF RECENT ENGLISH DECISIONS. 


.o. refers to Exchegues Chamber; Ch. to Chancery; 
C.P.to Common Ple to Law Times Reports, 
and W. R. to Weekly TRS 2 . 


BILL OF EXCHANGE. 


1. French law: indorsement in blank: procuration. —The 
articles of the French code de commerce, which provide 
that the indorsement on a bill of exchange must be dated, 
must express the value given, and mention the name of 
the person to whose order it is transferred, and that if the 
indorsement is not made in conformity with these forms, 
it operates not as a transfer, but only as a procuration, 
do not in the French eourts incapacitate an indorsee of 
a bill, under an indorsement that does not comply with 
those forms, from suing the acceptor, or any indorser 
other than his immediate indorser in his own name, but 
any of these parties may set up the same defense against 
him as they might have done if the action had been 
brought by his immediate indorser. Bradlaugh v. De 
Rin, Ex. Ch., 22 L. T. R. 623. 

2. Where, therefore, a bill of exchange was indorsed in 
blank to the plaintiff, under circumstances that made 
the law of France applicable, it was held, that the plaint- 
iff might sue upon it in his own name, Jb. 


COVENANT. 

1. Not to carry on trade: managing business for another. — 
An agreement by a man not to carry on a particular 
business either in his own name or in that of any other 
person, is not broken by his carrying iton as manager to 
another person at a fixed salary. Allen v. Taylor, Ch., 18 
W. R. 888. 

2. Construction of: condition. -- A. demised to B. certain 
pits of clay on his land for twelve years, B. to pay 2s. 6d. 
per ton ofall clay raised, half-yearly. B. covenanted to 
raise not less than 1,000 tons nor more than 2,000 tons 
yearly. Held, on demurrer, in an action against B. for 
breach of this covenant, that this was notan absolute 
covenant by B. that he would raise 1,000 tons of clay 
yearly, or, if not, that he would pay the rent, and that 
there was an implied condition that there existed clay 
to the amount of 1,000 tons yearly, capable of being raised. 
Clifford v. Watts, C. P., 18 W. R. 925. 


MASTER AND SERVANT. 


Injury by incompetency of fellow-servant: knowledge by 
servant of incompetency of fellow-servant.—To a plaint 
against a railway company by an engine-driver in their 
employment for injuries resulting from the incompe- 
tency of a fellow-servant, who had been negligently ap- 
pointed by the company, it was pleaded that for a reason- 
able time previous to the happening of the damage the 
plaintiff knew of the incompetency of the fellow-servant. 
Heid, on demurrer, that the mere fact of knowledge of 
the incompetency of the fellow-servant, though it might 
be a material point to be left to the jury as evidence of 
negligence on the plaintiff’s part, was not in itself a 
defense. Hoey v. Tie Dublin and Belfast Railroad Com- 
pany, C. P. (Ireland), 18 W. R. 930. 


NEGLIGENCE, 


Carrier. — A. was owner of a line of passenger steamers 
plying betwe n M.and L. Passengers were taken from 
the shore at M. by asmall steamer toa hulk moored in 
the river, which they boarded through one of the port- 
holes, and thus got on to the lower dock. The sea-going 





steamers called at the hulk for passengers. A ladder led 
from the lower deck of the hulk to the upper deck, where 
the ticket office was. The owner let the hulk to A. and 
other persons; it was fitted up accordingly to A.’s satis- 
faction, whose duty it was to light it. A servant of the 
owner of the hulk looked after it. Tickets could also be 
taken on the steamers. B., who was a passenger from M, 
to L., having taken his ticket, went down the ladder on 
to the lower deck to get on board the sea-going vessel, 
About two feet from the bottom of the ladder there wasq 
hole, through which he fell and injured himself, Held, 
that A. was liable on the contract to carry, and on the 
contract implied by the invitation to passengers to come 
on board the hulk. John v. Bacon, C P., 18 W. R. 894, 


PARTITION SUIT. 


1. Decree: injunction : wasting of the property by one of the 
co-owners after decree: jurisdiction to restrain by injunction. — 
If after a decree has been made in a partition suit, one of 
the parties to the suit commits waste upon the property 
which is the subject of the suit, the court can, upona 
motion in the suit, restrain him from so doing. Baily v. 
Hobson, 22 L. T. R. 594. 

2, A decree for sale having been made in a partition suit, 
one of the co-owners, a defendant to the suit, who was in 
oceupation of the whole of the property, the subject of 
the suit, although not under any lease or agreement asa 
tenant, advertised for sale certain crops which were on 
the property. Evidence was adduced to show that ac- 
cording to the custom of the county, as between landlord 
and tenant, the tenant could not seil the crops off the 
land, The plaintiff moved before Stuart, V.C., for an 
injunction to restrain the threatened sale, and his honor 
granted an injunction accordingly. On appeal by the de- 
fendant, held, that, though in a case of waste there would 
be jurisdiction to grant an injunction, no case was made 
by the evidence for doing so. The injunction was ac- 
cordingly dissolved. Jb. 


PATENT LAW. 


1, Specification: infringement : new combination.— Trial by 
court without a jury of issue in the suit, as to the validity 
and alleged infringement by the defendant of the plaint- 
iff’s patent of 1865, for improvements in the construction 
of globular lamps of a class forming the subject of a 
patent granted to the plaintiff in 1862, and particularly 
applicable for railway stations or large exposed areas, 
either enclosed or open; “the great object of the im- 
provement being to produce a glazed lamp, the frame of 
which shall throw little or no shadow, and yet, at the 
same time, possess the requisite strength and facilities 
for lighting and cleaning the lamp.”’ One feature in the 
improvements embraced in the patent of 1865 was a 
sliding door, forming a segment of a sphere, and corres- 
ponding in form with the outer surface of the lamp. The 
claim, as stated in the specification, was “‘ for the arrange- 
ment and combination of parts hereinbefore described, 
and represented in the drawings annexed, in the manufac- 
ture of railway-station and otherlamps.” The defendant 
had recently erected some lamps, globular in form, and 
with sliding or revolving doors. These lamps, especially 
in the form and arrangement of the doors, were alleged 
to be an infringement of the plaintiff’s patent, and a bill 
was filed to restrain such infringement. The following 
issues were directed: First. Whether the subject of the 
letters patent of October, 1865, was new. Second. Whether 
such invention was of public utility, and the proper sub- 
ject for letters patent. Thirdly. Sufficiency of speci- 
fication. Fourthly. Infringment by the defendant, 

In a patent for an arrangement and combination of 
parts so as to form an entire machine, and not for any 
particular part of the machine, protection will not be 
given toa particular part, the advantages of which are 
altogether collateral to the invention for which protec- 
tion is claimed by the specification, and which would 
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not, in itself, be patentable. Parkes vy. Stegens, Ch., 22 L, 
T. R. 635. 

Therefore, protection being claimed by the specifica- 
tion of a patent for improvements in spherical gas lamps 
for railway stations and public places, for “ the arrange- 
ment and combination of parts hereinbefore described, 
and represented in the drawings annexed, in the manu- 
facture of railway station and other lamps,” — Held (af- 
firming the decision of James, V. C.), that the use by the 
defendant of a sliding spherical door for spherical lamps, 
which was a feature in the plaintiff’s lamps, and one of 
the parts described in his specification, was no infringe- 
ment of the plaintiff’s patent. Jd. 


WILL. 


1. Construction: annuity: continuing charge on rents and 
profits. —B., by his will, gave all his real and personal 
estate to trustees, on trust to pay his debts and legacies, 
and on further trust that they should, out of the annual 
profits of the residue of his estates, pay to P., during his 
life, the annual sum of £400, by equal half-yearly pay- 
ments, and, in like manner, pay the annual sum of £100 
to W. during his life, and in like manner pay to 8. during 
her life the annual sum of £600; and subject, as aforesaid, 
the testator directed that his trustees should stand seised 
and possessed of all and singular his said real and per- 
sonal estates, on trust to pay and apply the rents, issues, 
and annual profits thereof to and for the maintenance 
and benefit of G. during his life, and from and after the 
death of G., the testator gave, devised, and bequeathed 
all and singular the said residue of his real and personal 
estates to P. absolutely. Held (affirming a decision of 
Vice-Chancellor Stuart), that the annuities were a con- 
tinuing charge upon the rents and profits without any 
limitation. Booth v. Coulton, Ch., 18 W. R. 877. 

2. Mistake of name : evidence. — A bequest to the children 
of post-captain H. N. N. There was a post-captain 
J. W. N., @ step-son of the testatrix, and his brother 
H. N.N., who was nota post-captain, Held, that J. W.N. 
might adduce extrinsic evidence to show that there was 
a mistake in the name of the legatee, and that he was the 
person described by the will, but that extrinsic evidence 
of the testatrix’s intention could not be admitted. Jn re 
Noble’s Trusts, Ch., 18 W. R. 881. 
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CIRCUIT COURT OF THE UNITED STATES. 


DISTRICT OF MASSACHUSETTS. 
Joseph M. Day v. James Buffington. 

The salary of astate officer, payable out of the treasury of the 
state, is not taxable as income under the internal revenue laws 
of the United States. 

The case was argued at the October term of 1869, before 
Clifford and Lowell, JJ., upon agreed facts which are 
sufficiently set forth in the opinion. The opinion of the 
court was read at the May term, 1870. 

Clifford, J. Taxes were assessed against the plaintiff un- 
der the internal revenue laws of the United States upon 
hissalary as judge of probate and insolvency for the coun- 
ty of Barnstable, in this state, for the years 1866 and 1867, 
and having paid the same under protest, he brought an 
action of assumpsit against the defendant as the collector 
of such taxes for the first collection district, to recover 


back the amount so paid. Both assessments amounted | 


to the sum of sixty-one dollars and fifty cents, and the 
agreed statement shows that the salary of the plaintiff, 
as such judge, is fixed by law, and that it is payable out 
of the treasury of the state, and that he made due protest 
before the taxes were assessed and at the time he made the 
payments. Five per centum on the excess over six hun- 
dred dollars and not exceeding five thousand dollars was 
required to be levied, ollected and paid annually by the 
act of the thirtieth of June, 1864, as amended by the act 
of the third of March, 1865, upon the annual gains, profits 





and income of every person residing in the United States 

- + Whether derived from any kind of property, 
rents, interests, dividends or salaries, or from any pro- 
fession, trade,employment or vocation . . . or from 
any other source whatever. 13 Stat. at Large, 281, sec. 116, 
as amended, 13 id. 479, sec. 1. First assessment was made 
under that provision, and the second was made undera 
provision in all respects similar, except that the exemp- 
tion was one thousand dollars instead of six hundred, as 
in the former act. 14 Stat. at Large, 477, sec. 13. Power 
tolay and collect taxes, duties, imposts and excises, to 
pay the debts and provide for the common defense and 
general welfare of the United States, is conferred by the 
constitution, and the only limitation annexed in terms 
to that clause of the instrument is that all duties, im- 
posts and excises shall be uniform throughout the United 
States. But the powers granted to congress are not in 
all cases exclusive of similar powers existing in the 
states, unless where the constitution has so provided, or 
the exercise of a like power is prohibited to the states, 
or there would be a direct or necessarily implied repug- 
nancy in the exercise of it by the states. Exclusive 
authority over all places purchased by the consent of the 
legislature of the state,in which the same shall be, for 
the erection of forts, magazines, dockyards and othe? 
needful buildings, is delegated to congress, and it follows 
as a necessary consequence that the state legislature can- 
not exercise any power or jurisdiction over such places 
as the exclusive authority over them is vested in the 
national government. State authorities cannot coin 
money, emit bills of credit, or make any thing but gold 
and silver a tender in payment of debts, as they are pro- 
hibited from so doing by the constitution, nor shall any 
state, without the consent of congress, lay any imposts 
or duties on imports or exports except what may be abso- 
lutely necessary for executing its inspection laws. Const. 
art. I, 210. Laws establishing rules of naturalization are 
required to be uniform, and it is held that the power to 
pass such laws is vested exclusively in congress, as the 
exercise of such a power by the states would be incompat- 
ible with that condition as annexed to the exercise of 
that power. Houston y. Moore, 5 Wheat. 23; Chirue v. 
Chirac, 2 id. 254. 

Cases arise where it is held that the mere grant of 
power to congress, unaccompanied by any legislation 
under the grant, does not imply a prohibition on the 
states to exercise the same power, Such cases, however, 
are not numerous, and whenever the nature of the power 
granted, or the terms in which the grant is made, are of 
a character to show that the framers of the constitution 
intended that it should be exclusively exercised by con- 
gress, the subject is as completely taken from the state 
legislatures as if the constitution contained an express 
prohibition to that effect. Sturgis v. Crowninshield, 4 
Wheat. 122; Ogden v. Saunders, 12 id, 218, Undoubtedly, 
the power of congress to lay and collect taxes, duties, 
imposts and excises is co-extensive with the territory of 
the United States, but, when properly construed, it does 
not interfere with the power of the states to levy taxes for 
the support of theirown governments, nor is the exer- 
cise of that power by the states an exercise of any portion 
of the power that is granted to the federal government, 
Loughboro v. Blake, 5 Wheat. 317; Gibbons v. Ogden, 9 id. 1; 
Waring v. The Mayor, 8 Wall, 121. State power to lay 
and collect taxes, for the support of their government, 
may reach every subject over which the sovereign power 
of the states extends. They cannot tax imports nor ex- 
ports without the consent of congress, as they are pro- 
hibited from so doing by the constitution. Want of 
authority in the states to tax the securities of the United 
States, issued in the exercise of the admitted power of 
congress to borrow money on the credit of the United 
States, is equally certain, although there is no prohibi- 
tion in the constitution establishing any such rule. Ham- 
ilton Co. v. Massachusetts, 6 Wall, 639; Society for Savings v. 
Coit, 6 Wall. 
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All subjects over which the sovereign power of a state 
extends are, as a general rule, proper objects of taxation, 
but the power of a state of the Union to lay taxes does 
not extend tothe instruments of the national govern- 
ment, nor to the constitutional means employed by con- 
gress to carry into execution the powers conferred in the 
federal constitution. Tax laws of the state cannot re- 
strain the action of the national government, nor can 
they abridge the operation of any law which congress 
may constitutionally pass. They may extend to every 
object of value within the sovereignty of the state be- 
longing to the citizens, but they cannot reach the instru- 
ments and means of the federal government nor the 
administration of justice in the federal courts, nor the 
collection of the public revenues, nor interfere with any 
constitutional regulation enacted by congress. McCul- 
loch v. Maryland, 4 Wheat. 429; Brown v. Maryland, 12 
id. 448, 

Power to tax its citizens or subjects in some form is an 
attribute of every government, residing in it as part of 
itself, and hence it follows that the power to tax may be 
exercised at the same time upon the same objects of pri- 
vate property by the state and by the United States 
without inconsistency or repugnancy. Society for Savings 
v. Coit, 6 Wall. 606; Prov. Bank v. Billings et al., 4 Pet, 563. 
Such power exists in the state as one conferred or not 
prohibited by the state constitution, and in the federal 
government under an express grant, Such powers are 
therefore perfectly consistent, though the two govern- 
ments, in exercising the same, act entirely independent 
of each other, as applied to the property of citizens. 

Congress, in its discretion, fixes by law the compensa- 
tion to be allowed to federal officers; and having exer- 
cised that discretion, and fixed the amount of compensa- 
tion, the law of congress confers upon the officer the right 
to receive that amount when he has performed the duties 
devolved upon the office; and the settled rule of decision 
in the supreme court is, that any law of a state imposing 
a tax upon such an office diminishing the recompense 
allowed to such officer is in conflict with the law of con- 
gress which defines and secures to the officer the pre- 
scribed compensation. Dobbins v. Commissioners, 16 Pet. 
447, Taxation by the states of the kind mentioned is 
declared to be unconstitutional, because the exercise of 
such a power is an appropriation of the revenue, levied 
and collected to pay the debts and provide for the com- 
mon defense and general welfare of the United States, 
to the support of the state government, and because the 
levying and collection of such taxes constitute a direct 
interference with the means provided by congress to 
carry into effect every power granted in the constitution. 
Prior to the date of that decision, the supreme court had 
decided that the states could not tax the public securi- 
ties without the consent of congress, nor levy any tax 
upon imports, and the court was equally unanimous and 
decisive in opinion that a state law imposing a tax upon 
the salary of a federal officer was unconstitutional and 
void. McCulloch v. Maryland, 4 Wheat. 429; Weston v. 
Charleston, 2 Pet. 449; Osborn v. U. S. Bank, 9 Wheat. 738. 
Argument for the plaintiff is that the converse of the 
proposition is equally true that a law of congress taxing 
the salary of a state officer is equally unauthorized as an 
appropriation of the revenue raised by the legislature to 
defray the necessary expenses of the state, and that it is 
equally unwarranted as an unauthorized interference 
with the operations of the state governments. Perfect 
concurrence in the rule exempting the salary of the 
federal officer from taxation by the states is expressed 
by the defendant, but he denies that the converse of that 
proposition has any foundation whatever. Federal offi- 
cers, and the instruments and means of the federal gov- 
ernment, it is conceded, are exempt from state taxation, 
but it is denied that the federal government is subject 
to any such implied prohibition, even in the case before 
the court, because the tax in question, it is argued, is 





imposed by the same people who established the offices 
and institutions in the states which are subjected to the 
burden of the controverted tax. Suppose the tax in 
question is imposed in the constitutional sense by the 
same power as that which created the offices and insti- 
tutions subjected to the payment of the same, still it is 
not perceived that the concession advances the argu- 
ment, unless it be assumed that the offices and institu- 
tions subjected to the burden impesed are under the 
control of the power imposing the tax, which is the pre- 
cise question in controversy between the parties. Dis: 
guised as it may be, the theory of the defendant is, that 
the law imposing the tax is a valid tax, because congress 
in enacting the law imposing it exercised a paramount 
power over the revenues of the state raised and appro- 
priated for the purposes declared in the agreed state- 
ment. Expressed as it may be, the proposition of the 
defendant is, in substance amd effect, that the states 
cannot tax the instruments and means of the govern- 
ment of the United States because the federal govern- 
ment is supreme, but that the latter may tax the in- 
struments and means of the state governments, because, 
as he assumes, the states are subordinate to the United 
States in the same unqualified sense as the counties of 
a state are to the paramount authority by which they 
were created. Unquestionably the constitution and the 
laws of the United States made in pursuance thereof, 
and all treaties made under the authority of the United 
States, are the supreme law of the land, because it is so 
ordained in the constitution, but the same instrument 
also provides that the powers not delegated to the United 
States by the constitution, nor prohibited by it to the 
states, are reserved to the states respectively or to the 
people, and it is an obvious rule of construction that 
these two provisions must be considered together in de- 
termining the question under consideration, as they are 
important provisions in the same instrument, and can- 
not be regarded as in any respect repugnant to each 
other. 

Counties and other municipal corporations were cre- 
ated by the states ; but the states were not created by the 
United States, as the states existed as independent 
sovereignties before even the union was formed, and 
they continued to be such from the date of the declara- 
tion of independence until the articles of confederation 
were ratified; and even then it was provided in the sec- 
ond article that “ each state retains its sovereignty, free- 
dom, and independence, and every power, jurisdiction, 
and right which is not by the confederation expressly 
delegated to the United States in congress assembled.” 
Few in number and restricted in operation as the powers 
granted to the United States in the articles of confedera- 
tion were, still they were sufficient with the co-operation 
of the several states to carry the country through the 
war of the revolution, and to enable the patriots of that 
day to lay the foundations of our public liberty and na- 
tional independence. Though the powers granted were 
sufficient for the time, still, when peace came, they were 
soon found to be wholly inadequate to the exigencies of 
the new government in the relations which it sustained 
to the several states. Such powers as the confederation 
possessed operated only upon the states as corporations, 
and not upon the people of the states; and the system 
of government, as adopted, made no provision for an ex- 
ecutive of any kind, nor for a judiciary except in certain 
matters of prize, and for the trial of piracies and felonies 
committed upon the high seas. Radical defects existed 
also in the principles of the system, as the congress could 
not lay and collect taxes for the support of the govern- 
ment, nor was it vested with any power to compel the 
states to contribute to the common treasury their just 
proportions of the amount necessary to defray the ex- 
penses incurred for the common defense and general 
welfare. Difficulties and defects of the kind, too numer- 
ous to mention in this investigation, led to the formation 





wy fw eee ee em oe Uo 


THE ALBANY LAW JOURNAL. 77 





ee 
and adoption of the present constitution, which, as re- 
cited in the preamble, was ordained and established, ‘‘ in 
order to form a more perfect union, establish justice, in- 
sure domestic tranquillity, provide for the common de- 
fense, promote the general welfare, and secure the bless- 
ings of liberty to ourselves and our posterity.” Perpe- 
tuity was as much the object which the framers of the 
instrument had in view as any other of the high pur- 
poses therein described, as their declared aim was to se- 
cure the blessings of liberty to their posterity as well as 
to themselves and their constituents, They did not at- 
tempt to amend the old system, but they ordained a new 
one, vesting the powers of government in three separate 
departments, to wit, the legislative, the executive, and 
the judicial, and providing that the powers granted 
should operate not merely upon the states as under the 
confederation, but upon the whole people, and investing 
the new government with most ample powers to enforce 
the prohibitions of the constitution, and the laws passed 
by congress in pursuance of its provisions. Evidence to 
show that the union of the states as perfected in the con- 
stitution was intended to be indissoluble pervades every 
part of the instrumept, as is sufficiently shown from the 
extent of the powers granted, and the amplitude of the 
means provided tocarry them into effect. Congress may 
legislate for all the purposes specified in the express 
grants conferring such powers, and may pass all laws 
necessary and proper “for carrying into execution the 
foregoing powers, and all other powers vested by the 
constitution in the government of the United States, or 
in any department or officer thereof.”” Provision is also 
made that the president shall take care that the laws be 
faithfully executed, and that the judicial power shall 
extend to all cases in law and equity, arising under the 
constitution, the laws of the United States, and treaties 
made or which shall be made under their authority. In- 
tended permanency of the new government is portrayed 
in every one of these provisions, to which it would seem 
that nothing need be added to show that the doctrine of 
secession is a wicked heresy; but if more be needed, it is 
found in the fourth section of the fourth article of the 
constitution, which provides that the United States shall 
guarantee to every state in this union a republican form 
of government, and shall protect each of them against 
invasion and . . . domestic violence. None of these 
views, however, as to the nature and objects of the fed- 
eral constitution or the permanent and indissoluble 
character of the new government, are controverted by 
either party in this case, and for that reason they need 
not be further considered at the present time. Conceded 
as they are, they may be assumed as truths which cannot 
be contested ; but it does not follow that the government 
ordained by the constitution is a government of unlim- 
ited powers. On the contrary, the settled construction 
is that the government of the United States is one of 
limited powers, which is shown toa demonstration by 
the tenth amendment, which reserves to the states re- 
spectively, or to the people, all power not delegated to the 
United States by the constitution, nor prohibited by it to 
the states. McCulloch v. Maryland, 4 Wheat. 421; Hepburn 
v. Griswold, 8 Wall. 614; 2 Story on Con, 142. 

Power to lay and collect taxes was possessed by the 
states even before the union was formed, and many years 
before the constitution was ordained. Massachusetts 
adopted her constitution in 1780, and the same, with cer- 
tain alterations and additions, is still in full force. Au- 
thority was therein given, and in that respect it is un- 
changed, empowering the legislature ‘‘to impose and 
levy proportional and reasonable assessments, rates, and 
taxes upon all the inhabitants of, and persons resident 
and estates lying within the said commonwealth, and 
also to impose and levy reasonable duties and excises 
upon any produce, goods, wares, merchandise, and com- 
modities whatsoever brought into, produced, manufac- 
tured or being within the same.” Provident Institution v. 
Massachusetts, 6 Wall, 623. 





Since the constitution was adopted, the states cannot 
lay any imposts or duties on imports or exports except 
what may be absolutely necessary for executing their 
inspection laws, not because congress may lay and col- 
lect taxes, duties, imposts, and excises, but because the 
constitution expressly provides that no state shall exer- 
cise that power without the consent of congress. Art. 1, 
sec. 10. Want of authority in the states to tax the secu- 
rities of the United States, issued in the exercise of the 
admitted power of congress to borrow money on the 
credit of the United States, is equally certain, although 
there is no express prohibition in the constitution to that 
effect. Outside of those restrictions, however, the power 
of the states to tax extends to all objects except the in- 
struments and means of the federal government within 
the sovereign power of the state. Hamilton Oo. v. Massa- 
chusetts, 6 Wall. 639. Taxes are defined to be burdens or 
charges imposed by the legislative power upon persons 
or property to raise money for public purposes; or, as 
another text writer defines the word, a tax is a contribu- 
tion imposed by the government for the service of the 
state. Cooley on Con. 479; Blackwell on Tax Titles, 1. 
Moneys derived from state taxes are as much designed 
for public purposes, or for the service of the state, as 
moneys raised under the law of congress, and are just as 
essential to the support and maintenance of our compli- 
cated system of government, as it is an obvious truth 
that no constitutional government can long continue to 
exist without that power, or if despoiled of the avails 
which accrue from its exercise. Officers, legislative, ex- 
ecutive, and judicial, are as essential to the existence of 
the state governments as they are in conducting the 
affairs of the United States, and it is just as necessary 
that they should be compensated at the public expense, 
Comparatively few limitations can safely be annexed to 
the power of taxation, as the exercise of the power is 
essential to the very existence of government, and the 
extent of the demand for its exercise cannot be foreseen, 
but there is a plain repugnance in conferring upon one 
government a power to tax the revenues of another ina 
system of government like that existing in our country, 
where the constitution of each of the two governments 
recognizes the other as a part of the system, and where 
each rests upon the admitted principle that both are to 
be perpetual. 

Influenced by these considerations, our conclusion is 
that the established rule which prohibits the states from 
taxing the instruments and means of the federal gov- 
ernment also withdraws the revenues of the state from 
the taxing power conferred by the constitution of the 
United States. Power to tax for state purposes is as much 
an exclusive power in the states as the power to lay and 
collect taxes to pay the debts and provide for the com- 
mon defense and general welfare of the United States is 
an exclusive power in congress. Both are subject to cer- 
tain prohibitions and restrictions, but in all other 
respects they are supreme powers possessed by each gov- 
ernment entirely independent of the other. Fifield v. 
Close, 15 Mich. 505; Warren v. Paul, 22 Ind, 279; Jones v. 
Keep, 19 Wis. 369. Union Bank v. Hill, 3 Cold,(Tenn.) 825. 

Most of the powers conferred upon the government of 
the United States are exclusive, and it is unquestionably 
true that the national government in the exercise of 
those powers is supreme, but it is equally true that pow- 
ers not delegated to the United States by the constitu- 
tion nor prohibited by it to the states are reserved to the 
states respectively or to the people, and it follows that 
the states, in the exercise of such powers as are not dele- 
gated to the United States and are reserved to them, are 
also supreme. Exclusive powers possessed by the United 
States cannot be exercised by the states, nor can the 
exclusive powers possessed by the states be exercised by 
the federal government. They are in those respects, 
though exercising jurisdiction within the same territor- 
ial limits, “separate and distinct sovereignties acting 
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separately and independently of each other within their 
respective spheres ” just as fully “as if the line of divis- 
ion was traced by landmarks and monuments visible to 
the eye.”’ Ableman v. Booth, 21 How. 516; MeCullouch v. 
Maryland, 4 Wheat. 429; Austin v. The Aldermen, 7 Wall. 
699. 
Pursuant to the constitution, congress may lay and 
collect taxes, duties, imposts and excises to pay the 
debts and provide for the common defense and general 
welfare of the United States, and the states, subject to 
the prohibitions of the constitution, express and im- 
plied, may lay and collect taxes and excises for the sup- 
port of their respective state governments, and each in 
that behalf is sovereign and independent in its sphere of 
action, and exempt from the interference or control of 
the other, either in the means employed or functions 
exercised. Unless it be so, then the states have only a 
permissive existence, as it is conceded that the power to 
tax involves the power to destroy, and that the power to 
destroy may defeat and render useless the power to 
create. McCulloch v. Maryland, 4 Wheat. 431. Grant that 
the theory of the defendant is correct, and complete sub- 
jugation of all state authority must necessarily follow; 
as congress, if they may tax one state office, may tax 
every other office known to the constitution and laws of 
astate. They may tax the salary of the governor, and 
the travel and per diem of the members of the legisla- 
ture, as wellas the salaries of the judges of the state 
eourts, Revenue may be collected by the states; but, if 
the views of the defendant are correct, it’ may be 
absorbed by the taxing power of congress as fast as it is 
paid into the treasury of the state, and the state may be 
left as destitute of means to defray its current expenses 
as if the power to lay and collect taxes and excises did 
not exist. Bank Tax Ouases, 2 Wall. 200; Van Alien v. 
The Assessors, 3 id. 573. 

Suggestion is made that the theory assumed by the 
plaintiff, if sustained by the court, will exempt a large 
amount of property from federal taxation; but the 
decisive answer to that suggestion at the present time 
is, that the decision of the court is confined to the case 
presented in the agreed statement. Such a tax, in our 
opinion, is as indefensible in principle, as if levied upon 
the office held by the plaintiff, or directly upon the rev- 
enues of the state before they are paid out of the state 
treasury, as the tax levied and collected operates to that 
extent as a reduction of the compensation allowed tothe 
officer, the effect of which is to require a corresponding 
addition to his salary. Public officers cannot and ought 
not to be expected to perform official services without 
reasonable compensation; and if not, then it‘is clear 
that the effect of such a tax is the sameasit would be if 
levied upon the office instead of the officer, or the salary 
annexed to the office. According to the agreement of 
the parties, judgment must be entered for the plaintiff 
in the sum of sixty-one dollars and fifty cents. 


——————»>__—_—. 
ADMIRALTY LAW. 


NOTES OF NEW DECISIONS. 


Penalty for false manifest : proceedings to recover.—Where 
merchandise is brought in a vessel into the United 
States, from a foreign port or place, which is not included 
in the manifest, contrary tothe provisions of the twenty- 
third section of the act of March 2, 1799 (1 U.S. Stat. at 
large, 644), the master of such vessel forfeits a sum equal 
to the value of the merchandise not so included, and the 
vessel may be holden for the payment of such penalty, 
and may be seized and proceeded against summarily by 
libel, to recover such penalty, in any district court of 
the United States having jurisdiction of the offense. 

It is not essential in such cases that a recovery should 
be had against the master for the penalty before the ves- 
sel may be proceeded against. 





The vessel may be proceeded against for the penalty, 
irrespective of any prior or contemporaneous proceed- 
ings against the master thereof. 

The suit against the master for the recovery of the pen- 
alty is not made by the statute cognizable in admiralty. 
Nor is there any provision that the penalty may be re- 
covered against the master summarily, by libel, as there 
is in respect to the vessel, and the right to enforce the 
penalty against the master must be enforced by a suit at 
common law. 

The vessel and the master are not joinable in a proceed- 
ing to enforce the penalty. United States v. Steamship 
“The Queen” and Francis Grogan, her master. U.S. Dis. 
Ct. 8. D. of N. Y. Blackford, J. 





BOOK NOTICES. 


The Code of Procedure of the State of New York as amended 
to 1870, with Notes on Pleading and Practice, Rules of 
the Courts, and a full Index. Tenth edition. By John 
Townshend, editor of the preceding editions, New 
York: Baker, Voorhis & Co., Publishers. 1870, 

Members of the bar frequently make the remark that we 
have no good work upon practice under the code, The rea- 
son is apparent. Mr. Townshend’s work is coeval with the 
Code. He has watched with it, labored over it, and slept 
withit. Nota question can arise under it, but the decis- 
ions, if any, can there be found atonce, His work isa 
“practice” of itself, and is first consulted by lawyers and 
judges. Others being merely secondary, it is not strange 
the profession find them so. Toattemptto practice with- 
out Voorhis’ Code would be worse than attempting to 
““make bricks without straw,” for that can bedone. We 
have been wondering ever since the commencement of 
the present edition how Mr. Townshend could succeed in 
compressing his labors within a single volume. We 
have examined it, know it has been done, and wonder 
yet. It will be in the hands of each of our readers so 
soon, that it would be superfluous to attempt even an 
outline of its chief excellencies. It must be seen and 
examined to be appreciated, as it certainly will be by a 
profession which never fails to recognize merit when it 
really exists, 

We cannot, however, refrain from noticing the admi- 
rable mannerin which the mechanical part of the book 
has been executed. In typography and binding it is 
vastly superior to the former editions, and a decided 
credit to its publishers. 


Teuchsa Grondie,a legendary poem. By Levi Bishop 
Printed for the author: Albany, 1870. 

This is not a law book, but, better than that, it isa 
poem by alawyer. The author is one of the most dis- 
tinguished leaders of the Detroit bar, who, it seems, 
relieves the dryness and monotony of his professional 
occupations, by occasionally “dropping into poetry.” 
We have not yet had time to make a careful examina- 
tion of this poem, and a critical estimate of its merits, 
but, from a cursory reading, we can say that itaboundsin 
vigorous and picturesque passages, that it embraces a 
great variety of interest,and thatit has the advantage 
of decided originality. As its title indicates, it treats of 
the Indian tribes of this country, and we observe that it 
contains descriptions of their wars, their games, their 
festivals, their legends, their worship, ete. We cordially 
wish Mr. Bishop the success which the novelty of his 
enterprise, and the apparent merit of its execution, 
deserves. 


Law Blanks, 


The use of blank forms in drafting legal instruments 
has become almost, if not quite, universal among all 
classes jof legal practitioners; and properly so, for they 
greatly lighten the labor of preparing papers, and, if 
trustworthy, are likely to lead to greater accuracy 
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and exactness. The most careful draftsman is liable, 
when drawing papers without the use of reliable forms, 
to overlook some point that may seriously affect the 
yalidity of the instrument. Weare C. Little & Co., of 
Albany, have devoted considerable attention to the prep- 
aration of a series of blanks, which we are confident the 
profession will find entirely accurate and reliable. They 
have been revised and corrected by N. C. Moak, Esq., 
of this city, who has a well deserved reputation as an 
exact and careful practitioner. And they are well 
printed and on good paper. Having both examined and 
used them, we feel no hesitation in commending them 
to the profession. 
———— @p>e-— - 


SOME FORTHCOMING BOOKS. 


Messrs. Gould & Son, of this city, will shortly publish 
an annotated edition of the Code, prepared by William 
Wait, author of “* Justices’ Court Practice,” and “* Wait’s 
New York Digest.’”’ The plan of the work has been so 
fully set forth in the circular of the publisher, printed in 
the LAW JOURNAL, that it is unnecessary for us to speak 
ofit. Mr.Waitis a very industrious and competent writer, 
and we believe will do his work in the most satisfactory 
manner. 


The speeches of Lord Erskine are unquestionably the 
finest models of forensic eloquence to be found in the 
English language. In arrangement, style, force and dic- 
tion, we doubt if they will ever be equaled. The 
student or the lawyer who desires to improve his powers 
asan advocate can pursue no surer plan than to read 
them daily, year out and yearin. Weare glad to notice 
that Messrs. Callaghan & Cockcroft, of Chicago, will 
shortly publish all of these speeches that have been pre- 
served, in such form as to be within the reach of every 
lawyer. 

Messrs. Callaghan & Cockcroft, of Chicago, have in press 
and will shortly publish a new edition of Blackstone’s 
Commentaries, edited by Judge Cooley, of the supreme 
court of Michigan, author of “ A Treatise on the Consti- 
tuional Limitations upon Legislative Power.’’ The last 
edition of the Commentaries published in this country 
was that of Judge Sharswood, of Pennsylvania, issued in 
1859. Since that time very important changes have taken 
place in the law, both of England and of the several 
states of this country. These changes will be fully noted 
by Judge Cooley. Such notes to the various English 
editions as are not obsolete will be also added. Judge 
Cooley is an able lawyer and jurist, and his labors will 
add much to the value of the work of the great com- 
mentator, 

Only a few ‘weeks ago, a writer in this journal made 
use of the following words: “‘ Reminiscences and biog- 
raphies of lawyers and jurists are seldom written. Many 
of the most eminent of these men are only brought to 
mind as we turn the leaves of the law reports; and others 
of them who have left the field of labor so recently 
that we seem still to hear the echoes of their retiring 
steps — the Spencers, David B. Ogden, the Sanfords, Duer, 
Oakley, Ogden Hoffman, are only, or mainly, to be thus 
announced to the next generation. Thus, as otherwise, 
do we ‘bury our dead out of our sight.’ Even that most 
pure and useful of men, Benjamin F. Butler, has no me- 
moir, save a few words of sorrow uttered by the New 
York bar. * * * Hence, when any member of the profes- 
sion can break in upon this silence, and lessen the sin 
of this ingratitude and neglect, by shadowing forth the 
daily life of an eminent lawyer or jurist, we hail him as 
a benefactor.” It gives us pleasure to announce that 
this “‘silence” is about to be broken by L. B. Proctor, 
Esq., of the Dansville bar, who has prepared a work com- 
posed of biographical sketches of eminent judges and 
lawyers of the state of New York, and which will shorty 
be published by Diossy & Company, of New York. Some 





of Mr. Proctor’s sketches have already appeared in the 
pages of the Law JouRNAL, and have won much com- 
mendation, both from the bar and the press. He is a 
graceful writer, and a most indefatigable collector of 
biographical materials. 
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TERMS OF THE SUPREME COURT FOR AUGUST. 


m... mea Special Term (Chambers), New York, 
arnar 

lst Monday, meen Term (Motions), Kings, Barnard. 
e._. Monday, Circuit and Oyer and Terminer, Cortland, 

urra: 

4th Tuesday, Circuit and Oyer and Terminer, Malone, 
Rosekrans 

4th Tuesday, Special Term, Herkimer, 

Last Monday, Circuit and Oyer and Terminer, Tioga, 
Boardman. 

Last Monday, Species Term, Cayuga, Dwight. 

Last Monday, Circuit and Oyer and Terminer, Wyom- 
ing, Talcott. 

“ast Tuesday, Special Term, Alban 

Last Tuesday, Special Term, Erie, 


, Miller. 
ker, 


2+ 
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WHEN FARMERS AND GARDENERS MUST PAY THE 
SPECIAL TAx.—Judge M’Candless, of the U.S. district 
court of the Western District of Pennsylvania, has just 
made a decision which may be of interest to lawyers 
having to advise farmers and gardeners. 

The defendant was the owner of forty acres of ground 
on Lycoming creek, in the vicinity of Williamsport 
which he cultivated in raising vegetables. Except in 
December and January, he attended the market of Wil- 
liamsport, with his horses and wagon, backed up at the 
curb stone at different points on Market and Third 
streets, erected a temporary stand at the tail of his 
wagon, and there, twice a week, on the days fixed by an 
ordinance of the city as market days, sold the products 
of his garden. On an indictment for doing business asa 
produce broker without having paid the special tax, it 
was claimed on his behalf that as a farmer he had the 
right to dispose of his own produce without payment 
of any tax. The court held that he was liable to pay the 
tax; that there are two ways in which farmers and 
gardeners can dispose of their produce without paying 
the tax. One, by selling it at the place of production, 
and the other by hawkingit in the manner of a peddler; 
but that where they enter in the market place regularly, 
and compete with other dealers, they are liable to the 


special tax. 
———— 0 -_—_—_ 


A CORRECTION.—We were led into a curious error in 
our report, in our number for July 9, of the case of 
Leland v. Hathorn, in the court of appeals, concerning 
the change of venue. This was an action to restrain 
the defendant from building across a public street in 
Saratoga, a bridge connecting the Congress Hall hotel 
with his property on the north side of the street run- 
ning easterly, in the rear of which is his newly-discov- 
ered mineral spring. Mr. Leland, the plaintiff, who 
owns the Union hotel, opposite the Congress Hall, 
on the main street, charged that the proposed struc- 
ture would abridge his view and injure his property. 
He thought Westchester county would be a good place 
to try the question, and so laid the venue there. Ha- 
thorn moved to change it to Saratoga county, on the 
ground that it was a local action. The court of appeals 
held that it was a local action, and was not well brought 
in Westchester county. The only two opinions written 
in the case, the substance of which we correctly gave in 
our abstract, held the reverse of this doctrine. Our re- 
porter, being unable to get at the book containing the 
vote of the court, owing to the absence of the state re- 
porter, and supposing these cpinions to contain the 
views of the court, fell into the error, The circumstances 
of the decision are very unusual, and remind us of that 
Irish case, pending before three judges, in which A. and 
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B. differing, C. announced that, contrary to his sympa- 
thies and original impressions, he should be forced to 
concur with brother A. from the sheer force of the rea- 
soning of brother B. The lawsuit in question will prob- 
ably be obstinately waged, for there is a host on each side. 

We believe this to be the only case in the court of ap- 
peals that we have reported erroneously, and we believe 
we can safely say it will be the last, 


_————s-+ > 0 oe 


County Court BuSINEss IN ENGLAND. — The Law 
Times gives the following summary of the county 
court business in England: 

In the twenty-three years which have elapsed since the 
establishment of county courts in England, there have 
been above 15,000,000 plaints entered for the recovery of 
sums amounting to nearly 39,000,000. A large portion of 
the cases are settled without further proceedings, but 
judgment was entered in 8,712,902 for sums amounting to 
20,804,023/. exclusive of costs. Only 19,585 cases were tried 
by jury. The court fees have amounted to 3,581,708. The 
average amounts for which the plaints were entered was 
rather more than 50s, ; in 1849 the average amount sued for, 
per plaint, was 63s.; in 1859, it was only 49s.; in 1869 it 
was 57s. A return relating to 1850 showed further details. 
Three-fifths of the suits commenced were for sums not 
exceeding 40s, ; 55 in every 100 were tried, and more than 
half the causes tried were for sums not exceeding 40s. 
There are 59 county court circuits in England, besides the 
city of London court. In 1869 946,643 plaints were entered ; 
the sums claimed amounted to 2,692,0731. In that year the 
courts sat on 8,162 days, and determined 553,473 causes; 
judgment was given for sums amounting to 1,358,163/., 
besides 62,558/. costs, exclusive of fees. The total amount 
of court fees was 366,555/. Only 1,103 cases were tried by 
jury ; 181,922 executions were issued against goods, and 
4,962 sales were made; 9,759 debtors were imprisoned. 
These numbers include the city of London court. Many 
additions have been made, since the act of 1846, to the 
jurisdiction of these courts, and much other work than 
that above stated was done in 1869. There were 4,931 ad- 
judications in bankruptcy in the county courts; and 
the gross product realized was 70,013. There were 462 
admiralty suits or proceedings; 144 vessels were arrested, 
and 168 final degrees were made; the amount of claims 
was 40,7531. Proceedings were taken in 761 equitable suits 
or proceedings ; 249 were for the administration of estates; 
55 for the execution of trusts; 122 for foreclosure, or re- 
demption, or enforcing a lien; 117 for specific perform- 
ance ; 64 for dissolution or winding-up ofa partnership; 
738 orders were made for the protection of the property 
of deserted wives. The county courts did their share of 


work in 1860. 
sebpenmames 


LAWYERS IN EvROPE, — Recent statistics develop some 
facts of interest with regard to the number of lawyers in 
different European countries, and their ratio to the pop- 
ulation at large. For example, we learn that in England 
there is one lawyer to every 1,240 of the population; in 
France, one for every 1,970; in Belgium, one for every 
2,700; and in Prussia, one for every 12,000nly. Another 
curious fact is, that in England the number of persons 
belonging to each of the different professions is nearly 
the same. Thus, there are 34,970 lawyers, 35,483 clergy- 
men, and 35,995 physicians. In Prussia, on the other 
hand, there are 4,809 physicians to only 1,362 lawyers. 

nn o- e 

THE NEw PENSION LAw.—The bill providing for the 
payment of pensions, which became a law July 8th, re- 
quires pension agents to transmit, within fifteen days 
preceding the 4th of March, June, September, and De- 
cember in each year, vouchers for the quarterly payment 
to pensioners direct; who, on or after said 4th day 
named, may execute and return the said vouchers to 


the agent, 





CoMMISSION OF APPEALS.—The following orders ap- 
pointing the terms to be held by the commission of 
appeals were made by that body before their adjourn- 
ment. It is ordered, that the terms of the commission 
of appeals be held as follows, viz.: On the third Tuesday 
of September; on the first Tuesday of January, and on 
the first Tuesday of May. It is further ordered, that the 
said terms be held at the capitol in the city of Albany, 
unless otherwise especially ordered. 


——+<+2>+—__ 


LEGAL NEWS. 


Judge Aaron Vanderpoel died in New York last Tues- 
day+week. 

Chicago has ten thousand lawsuits pending, most of 
them divorce cases. 

The Rochester University have conferred the degree of 
Master of Arts on Francis Rising, Esq., a talented young 
lawyer of Troy. 

Miss Ida Keedy, of South Bend, Indiana, proposes to 
enter the college at Ann Arbor, Michigan, in order to 
pursue the study of the law. 

It is said that the president does not intend to appoint 
a solicitor general at present. He says he cannot get the 
right kind of a man to take it for $7,500 a year. 

A man in Indiana has applied for a divorce because his 
wife swears at him, and sets him on the hot stove when 
he don’t behave. 

The lawyers of a Mississippi circuit are justly incensed, 
and feel that their feelings have been trified with, be- 
cause the newly appointed judge turns out to be as deaf 
as a post. 

Justice White, of Jersey City, convicted of embezzle- 
ment, has been sentenced to the county jail for three 
months, and to pay a fine of $500. White has resigned the 
office of justice. 

Mayor Selby, of San Francisco, has filed a petition con- 
testing the legality of the recent election which carried 
the proposition to grantaone million subsidy to the 
Southern Pacific Railroad. He alleges fraud and forgery. 

The chief justice of the state of Indiana has recently 
decided that the statute in that state forbidding the 
intermarriage of whites and blacks is in conflict with 
the civil rights bill of congress, and is therefore void. 


Judge Guigon, of Richmond, has decided that the irreg- 
ularities in the election in one ward of that city has viti- 
ated the whole election, and therefore a new election 
must be held. 


Judge Paschal, of Texas, has written a letter to the 
president, praying for the release of all persons impris- 
oned by order of military commissions. The judge 
argues that according to the bill of rights their incarcera- 
tion is illegal. 

Suit has been instituted in the superior court, by the 
state of Maryland, against the Baltimore Railroad Com- 
pany, to recover $250,000, one-fifth of the receipts from 
passenger travel on the Washington branch from Jan- 
uary Ist to July Ist, 1870. 

At the request of the United States attorney, Hon. N. K. 
Hall has adjourned the stated term of the United States 
district court, set down tobe held in Buffalo August 16th, 
to September 13th. All the business pending on August 
16th will stand over to September. 

On the 2ist instant Mr. Pierrepont, the retiring United 
States district attorney, at New York, introduced his 
successor, ex-Judge Noah Davis, when Judge Blatchford 
administered the oath of office. The new district attor- 
ney entered at once upon the discharge of the duties of 
his office, Mr, Pierrepont returns to the practice of his 
profession. 
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INSTRUCTIONS FOR DRAFTSMEN, 


This series of articles upon legislative drafting is 
compiled from a treatise prepared by Henry Thring, 
Esq., for the use of the British parliament, and issued 
from the office of the parliamentary counsel. Mr. 
Thring’s pre-eminence in the department of law 
drafting renders a work from his pen upon that sub- 
ject of peculiar value, and the following articles will 
be found worthy of attention and study by every one 
who may be called upon to prepare bills for intro- 
duction into a legislative body. The whole text of 
the original work, with a few trifling alterations, not 
affecting the sense, is given, and only the examples 
which are taken from recent acts of parliament, and 
inserted in the original merely for the purposes of 
illustration, are omitted. As Mr. Thring issued his 
treatise for the private uses of parliamentary drafts- 
men, it has never been published in England, and is 
now first given to the public: 


PART I. 
INTRODUCTORY OBSERVATIONS, 


When instructions for an act* are given to a drafts- 
man, his first step should be to acquaint himself with 
the whole of the existing law relating to the subject- 
matter of the act which he is directed to prepare, 

In getting up the statute law on any subject, the 
draftsman is recommended to discard all treatises, and 
to have recourse at once to the statutes. It is a con- 
venient plan to obtain copies of the acts required, and 
tying them together, to read them through, beginning 
with the last act, and so on up to the earliest, striking 
out the repealed provisions. 

A different course should be adopted with the case- 
law. The best method here is to discover the leading 
case, on a given point, and having thoroughly mas- 
tered the details, to pursue the law through all sub- 
sequent cases to the date of the last decision. A like 
practice, aided by an index of cases, will enable the 
student to complete his investigation very rapidly. 
Cases readily range themselves into two classes, 
namely, those that lay down new principles, and 
those that merely illustrate the application of known 
rules. 

A reference to the marginal notes will generally 
suffice to give a sufficient knowledge of an illustra- 
tive case, while a case laying down a new principle 
of law is, to the extent to which the principle is new, 
a leading case, and must be treated as directed above. 

This distinction between leading cases and illustra- 
tive cases, is most important in reference to legislation, 
Leading cases constitute in effect judicial legislation, 
and admit of being codified by having their principles 
expressed in a legislative form. 

Illustrative cases are merely explanations or illus- 





* In these instructions the term “act” will be used in 
lace of “bill,” and “section” in place of “clause,” 
hough an “ act,” while in the draftsman’s hands, is more 

correctly termed *‘a bill” and its sections “ clauses,” 





trations of the law, and may either be dismissed 
altogether by the draftsman, or have their influence 
on legislation, expressed by the insertion of a few 
words in a section to correct a doubt or explain a 
difficulty. 

Take as examples of the difference between cases 
laying down new principles of law, or judicial enact- 
ments, and merely illustrative cases, two decisions in 
relation to bills of exchange. 

The negotiability of a bill of exchange was de- 
termined by a judicial decision. This decision be- 
ing followed soon, passed into the domain of settied 
law; and, when thus established, amounted to an 
enactment that bills of exchange are negotiable. 

The decision in the case of Rees v. Warwick, 2 B. 
and Ald, 113, on the question whether a letter from 
the drawee to the drawer, stating ‘ your bill 100/. 
shall have attention,” amounts to an acceptance, in- 
volves no principle or general proposition of law, but 
is merely an illustration of the law in the case of an 
accepted bill. 

If the subject-matter of a proposed act be very ex- 
tensive, the general case-law must be studied in a 
text book, and the method recommended of going 
back to a leading case and tracing the law downward, 
must be reserved for such points as from their diffi- 
culty or importance deserve to be set aside for special 
investigation. 

In studying the common law the same course 
should, if possible, be adopted, as in getting up the 
case-law, that is to say, the earlier authorities, as, for 
example, Coke upon Littleton and Hawkins’ Pleas 
of the Crown, should be consulted in preference to 
more modern books. 

Having thus traced the common law to its origin, 
the latter treatises may be consulted for the purpose 
only of ascertaining, in a compendious manner, the 
numerous changes introduced by statute in almost 
every department of that law. 

Whatever method of studying law be adopted, the 
draftsman should trust to his memory for collecting 
the results, making notes very seldom, and in rela- 
tion to such matters only, for example dates or par- 
ticular expressions, as are apt to escape notice from 
their forming no part of a general scheme. 

By adopting this plan he will acquire a habit of 
carrying in his mind a long and complicated set of 
provisions for a time sufficient to pass the whole in 
review, and thus ascertain the true relation which the 
various parts bear to each other —a process essential 
to the completion of a clear and well arranged scheme 
of legislation. 

Assuming the draftsman to be desirous of keeping 
a record of the law which he has acquired in relation 
to any particular case, he should write a memorandum 
containing, in concise terms, the history of the law 
which he has been studying, and pointing out the prin- 
cipal points in which the act he is preparing proposes 
to alter the existing law, adducing shortly the reasons 
for such alterations being made, 

PART II. 
DEFINITIONS. 

An act may be considered ag a declaration of the 
legislature enforcing certain rules of conduct, or 
creating rights and conferring them upon or with- 
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holding them from certain persons or classes of 
persons, 

This definition includes, under the description of an 
act, a principal act, with its various amending acts, 
and this is intended for a series of acts relating to the 
same subject; is, in fact, and ought, for all purposes 
of arrangement, to be treated as a single act. 

The provisions by which an act carries into effect a 
declaration of the legislature will be called enactments. 
Enactments again will, for the sake of convenience, 
be classed according to their contents, as independent 
enactments, principal enactments, subordinate en- 
actments and dependent enactments. An independ- 
ent enactment will mean an enactment which con- 
tains a distinct command, complete in itself, without 
reference to any other enactment. 

Principal and subordinate enactments are correla- 
tive terms—the latter being enactments which are 
directly ancillary to carrying into effect the principal 
enactments. 

A dependent enactment is a subordinate enactment 
which is expressly or impliedly referred to in the 
principal enactment. 


PART III. 
ARRANGEMENT OF SUBJECT MATTER, 


Possessed of a full knowledge of his subject, the 
drafisman will (if it be a long one) at first, feel him- 
self bewildered with the multiplicity of enactments, 
and the extent of the task. 

Before considering, in detail, the subject-matter of 
the act which he is about to frame, the draftsman will 
do well to make out his subject, or classify his enact- 
ment, with reference to certain general principles of 
arrangement, which will be found useful, more or less, 
in all acts. In making this mechanical separation (as 
it may be called) of enactments, he will be aided by 
the following rules: 

1. The rules of law to be observed should be stated 
before the authority which is to administer those 
rules, for, until the law to be administered is deter- 
mined, the proper authority to administer that law 
cannot be judged of. Any verbal difficulty which 
may occur in referring to the administrative authority 
before its constitution is stated, may be avoided by 
the addition, on the occasion of the first mention of 
the authority, of the phrase, “‘the court by this act 
constituted,” “‘ the commissioners in this act referred 
to,” or similar referential words. 

2. Temporary provisions, and provisions relating to 
repeal of acts, should be separated from permanent 
enactments, and be placed at the end of the act, or in 
a separate act. 

The reasons for this rule are, first, that the min- 
gling together of the old and new authorities leads to 
ambiguity and confusion; secondly, that in a short 
time the temporary provisions become obsolete, and 
may be repealed and omitted in subsequent editions 
of the statute without interfering with its general 
structure. 

8. Ordinary provisions should be separated from sup- 
plementary. The latter should be placed toward the 
end of the act, while the former should occupy their 
proper position in the narrative of the occurrences to 
which they refer. 





Ordinary provisions are such enactments as are, in 
all cases, required to carry into effect the objects of 
the act. Supplemental provisions are framed with a 
view to supply vacancies in offices, defects in proced- 
ure, or generally to meet particular exigencies which 
may occur in the course of any proceedings instituted 
under the act. 

In short, the recommendation amounts to this, that 
on the first mention of a series of legislative acts, it 
should be assumed that every thing proceeds in its 
ordinary course, that no one concerned will die or 
become bankrupt, or omit to do his duty, and that no 
abnormal circumstance will occur. 

This mode of arrangement will doubtless be ob- 
jected to, by persons who are desirous of acquiring a 
partial knowledge of the act without reading the 
whole, as being defective, by reason of its not group- 
ing under one head all the provisions relating to the 
same subject matter. 

It has, however, a twofold advantage: first, of sub- 
mitting to the legislature material provisions on 
which they may decide without being embarrassed 
with subordinate consequential regulations ; secondly, 
as respects readers of the act, by enabling them to ob- 
tain readily an intelligible view of the material pro- 
visions of the law before entering upon the details 
involving no question of principle, and interestihg 
only to persons actually engaged in legal business. 

4. Rules of procedure and matters of detail should 
find no place in the body of the act. They should 
either be enacted in a schedule, or, what is far better 
(where possible), be left to be prescribed by a court 
or department of thegovernment. 

In short, the province of the legislature is to decide 
on questions of principle, and the more subjects of 
detail can be withdrawn from their cognizance the 
greater time will be afforded for the consideration of 
the more serious questions involved in legislation. 

The draftsman having, by attention to the forego- 
ing rules, settled the framework, and, to a certain ex- 
tent, sifted the materials of the act, will turn his 
attention to the substance of the law which he is about 
to enact. The law or principal subject-matter of an 
act, when divested of all details, is either simple or 
complex. A law is simple when its principle is con- 
tained in one enactment, and the whole of the act is 
employed in working out that principle. 

The arrangement, in such a case, presents no diffi- 
culty ; the principle of the act is fully announced in 
a clause at the outset, and the remainder of the pro- 
visions are stated in order of time; or, if there be no 
such order, according to their comparative import- 
ance. Generally, however, the law of an act is com- 
plex, and consists of two or more heads. 

The first step is to arrange these “ heads” of law in 
order of time; or, if there be no order of time, accord- 
ing to their relative importance. These heads may 
constitute separate parts, or only be arranged under 
separate titles or headings, according to their import- 
ance. Asa general rule, too much subdivision is to 
beavoided. The heads being settled, it will be found 
that each head consists of one or more enactments. 

Where the enactment coincides with the head — in 
other words, where the head of the law is carried into 
effect by a single section, no arrangement is, of course, 
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required, Where the enactments carrying any head 
of law into effect are independent, they will be ar- 
ranged under their appropriate title in order of time ; 
or, if there be no such order, according to their im- 
portance. 

Where the enactments carrying the “head ’’ of law 
into effect are not independent, the principle should 
be enunciated in the enactment at the commencement 
of the “ head,’”’ and should be carried into effect by 
subordinate or dependent enactments. The rules of 
arrangement, then, are as follows: 

First, The Law. 

The law must be divested of all details in the man- 
ner denoted above. The law, if simple, must be 
enunciated at the beginning of the act in a single sec- 
tion, and be followed by the sections to carry it into 
effect. 

The law, if complex, must be divided into its “ sep- 
arate heads,’’ and each head be dealt with as a sepa- 
rate law. 

When a head of law requires principal and subordi- 
nate or dependent enactments, the principal enact- 
ment should be treated as a separate law, and contain 
the principle of the subordinate and dependent enact- 
ments. 

Second, The Authority to Administer the Law. 

The rule, as to principal and subordinate or de- 
pendent enactments will prevail throughout this 
part. 

Third, Supplemental Provisions, 

These should be arranged in the order of the enact- 
ment to which they are supplemental. 

Fourth, Temporary Provisions. 

The rules as to principal and subordinate or de- 
pendent enactments will apply here. 

Fifth, Rules of Procedure in a Schedule, 

The rules of procedure should be expressed in 
short articles; the articles should be arranged, so 
far as is consistent with their tenor, as if they 
formed a separate act, the ordinary provisions being 
put before the supplemental, etc. 

The rules given above must be regarded only as 
general directions. 

To many acts they are only partially applicable, 
while in others they cannot be adopted without con- 
siderable modification. 

Having completed his arangement, the draftsman 
should scarcely ever alter it materially of his own ac- 
cord. The consequence of such an alteration is to 
leave a confused outline of the law, which shows itself 
in the repetition or omission of necessary provisions, 
and in a hazy arrangement of the whole act. 

Before quitting the subject of arrangement, 1t may 
be well to notice a constantly recurring difficulty in 
planning acts and constructing clauses, namely: the 
determination of the best mode of dealing with legal 
subjects which require similar but not identical pro- 
visions. No general rule can be laid down for all 
cases, but the following suggestion may be useful. 
Where the provisions of the principal subject are ap- 
plicable to the subordinate, with few and well defined 
exceptions, the best mode would seem to be to pursue 
the principal subject to its end, without regard to the 
other subject, and then to introduce a clause applying 





the provisions of the principal to the subordinate 
subject, with certain exceptions. 

The use of a generic term, with a defining clause, 
will not unfrequently prevent the necessity of over- 
loading an act with the enumeration of special pro- 
visions relating to particular local authorities. 

Where a certain portion of the previsions of the 
principal subject are applicable to the subordinate 
subject without alteration, and some are totally inap- 
plicable, while others require alteration, the principal 
subject may be continued to its close, with the excep- 
tion of the provisions which are applicable, with 
slight alterations, to both subjects. The subordinate 
subjects may then be introduced, and the former pro- 
visions which are wholly applicable be incorporated 
by reference. Lastly, will follow the provisions ap- 
plicable, with slight alteration, to the principal and 
subordinate subjects, 

In whatever manner referential clauses are ar- 
ranged, great care and skill are required in making 
the referential words take up the principal enactments 
at the proper points, and the maxim, that any extent 
of repetition is better than ambiguity, should be con- 
stantly borne in mind. 

In any event, the draftsman should not be satisfied 
that he has properly accomplished his task until he 
has read through the principal enactments, with the 
modifications proposed by the referential expressions, 
and finds that, when so read, they effect the object 
proposed, 

However great this difficulty, the draftsman must 
exclude any necessity for the adoption of the rule 
of “* Redendo singula singulis,’’ or reading the sen- 
tences distributively, a rule which, like other rules 
of construction, has arisen from the obligation im- 
posed on the courts, of attaching an intelligible mean- 
ing to confused and unintelligible sentences. 

Referential provisions will naturally find a place 
at the close of the enactments to which they are refer- 
ential. 

The division into parts, and the grouping under 
headings, or titles, on the model, in some degree, of 
the code of New York, if used judiciously, facilitates 
considerably the understanding of an act. It is, how- 
ever, a mistake to imagine that mere mechanical 
subdivision into parts insures clearness, and in 
many recent bills the subdivision has been carried 
to excess, 

As a general rule the division into parts should only 
be used where the subject-matter of the act involves 
different heads of law, each of which might, without 
impropriety, form the subject-matter of a separate 
act, or contains classes of enactments, such as “sup- 
plemental provisions,” or ‘temporary provisions,” 
distinct in their character from the rest of the bill. 

It may be well to mention here that where it is in- 
tended te refer, in the enactments themselves, to the 
division into parts, as, for example, by using the ex- 
pressions “‘ this part,’’ ‘‘ part five,” etc., the act itself 
should commence by declaring that the act is to be 
divided into parts, specifying them. It will thus be 
out of the power of courts of law to refuse to recognize 
the division into parts, as being a substantive portion 
of the act. ; 

The use of headings, or titles, dividing groups of 
sections, also requires great care. If they are unnec- 
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cessarily multiplied they become little more than 
marginal notes; on the other hand, if clauses are 
grouped under them which do not properly fall within 
the description of the heading, the reader is misled 
instead of being assisted. 

Marginal notes should receive more attention than 
is usually given tothem. Each note should express, 
in aconcise form, the main object of the section on 
which it is made, or should, at least, indicate dis- 
tinctly its subject-matter. And all the notes, when 
read together in the “* arrangement of clauses,”’ should 
have such a consecutive meaning as will give a toler- 
ably accurate idea of the contents of the act 

(To be continued.) 





HUMOROUS PHASES OF THE LAW. 
IV. 


WAGERS, 

No. 145 of the Spectator is mainly devoted to a 
complaint against wagering disputants at the coffee 
houses. Itseems they were mostly law students: “I 
will not here repeat what Hudibras says of such dis- 
putants,* which is so true that it is almost proverbial ; 
but shall only acquaint you with a set of young fel- 
lows of the inns of court, whose fathers have provided 
for them so plentifully that they need not be very 
anxious to get law into their heads for the service of 
their country at the bar.”” One of these offensive and 
unlearned, but wealthy young gentlemen (the corres- 
pondent goes on to complain), offered to lay him ten 
guineas that he had misquoted a passage from Tacitus, 
and the correspondent ‘was dumb for want of ten 
guineas.’”’ Thissame young gentleman, he continues, 
“has five guineas upon questions in geography, two 
that the Isle of Wight is a peninsula, and three 
guineas to one that the world is round. We havea 
gentleman comes to our coffee house, who deals 
mightily in antique scandal ; my disputant has laid 
him twenty pieces upon a point of history, to wit: 
that Ceesar never lay with Cato’s sister, as is scandal- 
ously reported by some people. There are several 
of this sort of fellows in town, who wager themselves 
into statesmen, historians, geographers, mathemati- 
cians, and every other art, when the persons with 
whom they talk have not wealth equal to their learn- 
ing.’ In No, 521, a correspondent tells how he has 
made a fortune by wagers: ‘‘ Whenever I heard any 
narration uttered with extraordinary vehemence, and 
grounded upon considerable authority, I was always 
ready to lay any wager it was not so, * * * I had 
arrived at a particular skill in warming a man so far 
in his narration, as to make him throw in a little of 
the marvelous, and then, if he has much fire, the 
next degree is the impossible, Now this is always 
the time for fixing the wager.” 

Brooke’s coffee house in London was the great 
resort of betting men, and the betting-book of that 
establishment, still preserved, records many singu- 
lar wagers. Horace Walpole gives accounts of sev- 
eral wagers in his time; for instance, Lord Cobham, 





* “ T have heard old cunning stagers 
Say, fools for arguments lay wagers.” 





on a wager of five guineas with Lord Nugent, spit in 
Lord Hervey’s hat which he was holding in his hand ; 
“‘a man dropped dead at White’s door, and was car- 
ried in, and the club immediately made bets whether 
he was dead or not, and when they were going to 
bleed him, the wagerers for his death interposed, and 
said it would affect the fairness of the bets; one 
Blake “‘ betted 1,500/., that a man could live twelve 
hours under water, hired a desperate fellow, sunk 
him in aship by way of experiment, and both ship 
and man have not appeared since.’’ Doubtless an 
interesting history might be written of gaming and 
wagers, but that is not our province. I will only 
add, that the mania for betting, prevalent in Addi- 
son’s and Walpole’s day, increased down to a period 
within the memory of men now living. 

At common law wagers were generally valid, al- 
though not favored. This doctrine, through the good 
sense of judges and the increasing morality of com- 
munities, has been for a century growing more hedged 
about by restrictions and by statutory enactments, 
At law, wagers are now not recoverable when the 
parties had no interest in the subject of the bet; 
where it tends to immorality, or a breach of the 
peace, or the injury of third persons, or to the intro- 
duction of indecent evidence; nor where it tends to 
restrain the exercise of an office or privilege, or is 
against sound policy, etc. It may be instructive to 
look over some of the older decisions on this subject, 
and may disabuse some theologians and moralists of 
the idea that the world is a great deal worse than it 
used to be, in one respect at least. 

One of the earliest cases is Pope v. St. Leger (Salk. 
344), before Lord Holt, in 1693. At play at back- 
gammon, one of the players stirred one of his men, 
but did not move it from the point, and the ques- 
tion was, whether he was bound to play it? On this 
a wager of £100 was laid, and the determination re- 
ferred to the groom porter; and now in an action, the 
question was on the statute against gaming, whether 
this was within the statute? And it was held this 
wager was not prohibited by the statute, for it was 
not on the chance of the play, but on the right of the 
play, which is a collateral matter. This case was cited 
as authority in a similar case a century later, but the 
court seemed to think it had outlived its usefulness. 

Earl of March v. Pigot (5 Burr. 2802), A. D. 1771, is 
one of the most charming cases in the books, It ex- 
hibits the filial affection of ingenuous British youth 
in a truly admirable light. ‘The cause was tried be- 
fore Lord Mansfield. 't was a contract made at New- 
market. The wager was originally proposed between 
young Mr. Pigot, the defendant, and young Mr. Cod- 
rington, to run their fathers (to use the phrase of that 
place), each against the other. Sir William Codring- 
ton, the father of Mr. Codrington, was then a little 
turned of fifty; Mr. Pigot’s father was upward of 
seventy. Lord Ossory computed the chances, accord- 
ing to the above-mentioned ages of their respective 
fathers. Mr. Codrington thought the computation was 
made too much in his disfavor. Whereupon Lord 
March agreed to stand in his place, aad reciprocal 
notes were accordingly given between the earl and 
Mr. Pigot.”” Young Pigot promised to pay March 
500 guineas if old Pigot died before Sir William Cod- 
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rington, and March promised to pay young Pigot 1600 
guineas in case old Codrington did not survive old 
Pigot. No mention was made about the old fellows 
then being dead or alive. But the joke was that old 
Pigot was actually dead ; he died at Shropshire at two 
o'clock in the morning of the same day on which his 
hopeful son made the humorous wager after dinner. 


The fact, however, was not known to any of the par- | 


ties. Passionate grief rendered young Pigot momen- 


tarily forgetful of his honor, and he declined to pay | 


the wager. ‘‘ The objection was that the contract was 
yoid.”’ For immorality and indecency, of course? 
Oh, no! “It was without any consideration, for 
there was no possibility of the defendant’s winning, 
his father being then actually dead, and therefore he 
ought not to lose.”” But the bet was held good, and no 
animadversion against its character was made by the 
great Lord Mansfield. And so the excellent young 
Pigot, besides being overwhelmed with grief at his 
sudden bereavement, had to pay his note. It was 
sneakingly mean and inconsiderate in the old man to 
die in this under-hand way, and thus subject his son, 
the companion of young noblemen, to the mortifica- 
tion of having bet against a dead certainty. It was 
a great joke on him, and no doubt he had to pay 
many dozens of wine to his friends on the event. But 
it was what you might expect of old Pigot, for the 
record does not show that he was of noble blood, and 
so we infer he was plebeian, and knew no better. We 
cannot understand Lord Kenyon’s remark in Good v. 
Elliot, that this wager was “ somewhat indecorous,”’ 
and are glad to know that this is the only reprimand 
to be found among the English judges of a transac- 
tion so admirable. 

In Jones v. Randall (Cowper, 37), it was decided in 
1774, that an action lies to recover money won upon a 
wager, ‘“‘ whether a decree of the court of chancery 
would be reversed or not on an appeal to the house of 
lords,” unless the motive be immoral. In arguing 
against the wager, Mr. Dunning made the following 
startling statements: ‘It is essential to the validity 
of a wager that the event be contingent. But the 
laws of this country are clear, evident, and certain ; 
all the judges know the laws, and, knowing them, 
administer justice with uprightness and integrity. 
The event, therefore, was certain.’”’ Lord Mansfield 
condescends to a little grave fun in his decision: 
“This contract is equal between the parties; they 
have each of them equal knowledge or equal igno- 
rance; and it is concerning an event which, reasoning 
by the rules of predestination, is, to be sure, so far 
certain that it must be as it should afterward happen 
tobe. But it isa future event equally uncertain to 
the same or of a different opinion with the chancellor; 
the presumption, if any, is rather against the person 
betting in opposition to the chancellor’s judgment.” 
“As to the certainty of the law mentioned by Mr. 
Dunning, it would be very hard upon the profession 
if the law was so certain that everybody knew it; the 
misfortune is that it is so uncertain that it costs much 
money to know what it is,even in the last resort.” 
His conclusion is that the transaction “ contains 
nothing either immoral or contrary to justice.” He 
admits that, if the present wager had been made with 
one of the judges, or with one of the lords, it would 





have been a bribe; and that, “if laid with the attor- 
ney or counsel in the cause, it would have been ob- 
jectionable.” 

Judge Van Ness, of this state, once pronounced 
this “‘ a strange decision,’ and Mansfield himself 
seemed afterward to think so, for, in the argument of 
the subsequent case of Da Costa v. Jones, he inter- 
rupted counsel to say, ‘‘ Never was a question more 
doubtful how it would be decided, till it was actually 
determined.” 

It was held, in a more modern case, Evans v. Jones 
(5 M. & W. 77), that a wager as to the conviction or 
acquittal of a prisoner on a criminal charge is void. 
One of the judges observes: “It is too late now to 
say that no wager can be enforced by law, but I think 
it would have been better if they had originally been 
left to the decision of the jockey club.” Itis never 
too late to mend, and it would be hard indeed if the 
bending of the legal twig made an inflexible tree. 

The celebrated case of Da Costa v. Jones (Cowper, 
729) was an action on a wager between the plaintiff 
and the defendant upon the sex of Monsieur Le Chev- 
alier D’Eon. The subject of the wager was a man of 
singularly effeminate appearance, who was connected 
with the French embassy at London, in 1763. He 
had served with credit as asoldier, The question of 
his sex was deemed worthy of the attention of the 
French parliament, which decreed him to be a 
woman, and to wear feminine apparel, which he did 
for many years in Paris and London. Horace Wal- 
pole says of him: ‘She looked more feminine, as I 
remember her, in regimentals, than she does now. 
She is, at best, a hen-dragoon or a herculean hostess.”’ 
And again, “‘ Lord Mount-Edgeumbe said excellently, 
that ‘Mademoiselle D’Eon is her own widow.’”’ 
Good Hannah More dined with him, and wrote: ‘* She 
is extremely entertaining, has universal information, 
wit, vivacity, and gayety. Something too much of the 
latter (I have heard) when she has taken a bottle or 
two of Burgundy; but this being a very sober party, 
she was kept entirely within the limits of decorum.”’ 
The agreement in the above case was that the defend- 
ant, in consideration that the plaintiff would then and 
there pay him seventy-five guineas, should pay the 
plaintiff three hundred pounds in case the chevalier 
should at any time prove to beafemale. The case 
was tried before Lord Mansfield, in 1777, and the 
plaintiff had a verdict, which must have been founded 
on evidence of the chevalier’s femininity. On motion 
in arrest Lord Mansfield said the case had “ made a 
great noise all over Europe;” that he was “sorry 
that the nature of the action had not been more fully 
considered ;’’ and that the witnesses “‘ had not been 
told they might refuse to give evidence if they 
pleased.”’ He continues: ‘‘ That two men, by laying 
a wager concerning a third person, might compel his 
physicians, relations and servants, to disclose what 
they knew relative to the subject-matter of the wager 
would have been an alarming proposition;” and 
quite appropriately he adds: ‘‘ the bare stating of it 
would have startled.”” He then supposes the case of 
a “wager upon a mark or defect in a woman’s body. 
Will the court say they would suffer her chamber- 
maid to be called, to give evidence upon such a ques- 
tion?’’ Heconsiderately remarks, “ a wager whether 
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the next child shall be a poy or a girl, hurts no one.” 
His conclusions are, that this action will not lie be- 
cause it tends to indecent evidence, and to disturb 
the peace of the individual and of society. 

In Atherfold v. Beard (2T. R. 610), A. D. 1788, it 
was held that a wager respecting the future amount 
of any branch of the public revenue is illegal, because 
it leads to an improper discussion, and is contrary to 
sound policy. The wager was five guineas whether 
the Canterbury collection of the duty on hops for the 
year 1786 would amount to more than the Canterbury 
collection for the preceding year. It was argued in 
favor of the wager that it did not appear that the 
parties were hop-growers, and consequently neither 
could be instrumental in diminishing the revenue on 
account of any bias arising from the wager; nor 
could the wager have deterred either party from 
growing hops, for the hops for that year were planted 
and in blossom. The argument that needed this 
answer, although made by Erskine and Garrow, 
seems queer logic, for if one had an interest in dimin- 
ishing the revenue, the other had an interest in in- 
creasing it, and so the matter was equal. The court 
put their decision on the ground that it was an “ im- 
pertinent wager,” and tended to “expose to all the 
world the amount of the public revenue!” Buller put 
it on the ground that it was an “idle wager,’ and 
that no “‘ wager between two persons not interested 
in the subject-matter is legal. 

Good vy. Elliot (3 T. R. 693), A. D. 1790, was a case 
on a wager whether Susannah Tye had or had not, 
before a certain day, bought a wagon. A majority of 
the court held the wager binding. Buller dissented, 
and observed: “If the bet is founded on the private 
transactions, or the interest of a third person, I think 
it is void. * * * Ifit concern the person of an- 
other, no action can be maintained upon it. And 
therefore I am of opinion that a bet on a lady’s age, 
or whether she has a mole on her face, is void. No 
third person hasa right to make it a subject of dis- 
cussion in a court of justice, whether she passes her- 
self in the world as being more in the bloom of youth 
than she really is, or whether what is apparent to 
every one who sees her is a mole or a wart; and yet 
these are circumstances which cannot, in a court of 
law, be stated as an injury; for if a man say thata 
young woman who passes for 23 years of age is 
33, or that she has a wart in her face (which is consid- 
ered a nasty thing), no action will lie for it. I will 
put one case more, which, if it do not appear too ludi- 
crous, perhaps may be found to bear upon the present 
question. Suppose a bet were made whether a young 
lady squinted with her right eye or her left eye; shall 
it be the subject of sober inquiry in a court of justice 
how the organs of her eyes are formed, and which of 
them it is that looks directly to the object before her? 
Shall the parties in the action be permitted to say the 
inquiry is no injury to her, for everybody sees that 
she squints, and it makes no difference to her whether 
it be with one eye or the other? No. The answer is, 
you, the plaintiff and defendant, have no right, by an 
idle, wanton bet of yours, to bring her person, or 
even her name, in question.” Who would suppose 
that this was the judge who held that a husband had 
aright to chastise his wife with a stick not bigger 





round than his thumb? The gallant judge, however, 
seems, satirically, as careful of Newmarket contracts 
as the court in March v. Pigot: ‘Ifa person of high 
rank were to sell a horse at Newmarket to a person 
just 21 years of age, for £5,000, whatever the laws of 
Mewmarket may justify, it would not be a pleasant 
thing to have it discussed in a court of justice, 
whether the horse were worth more than £25.” 

In Robson v. Hall (Peake, N. P. 127), A. D. 1792, there 
was a wager that the plaintiff “‘ did not find two geld- 
ings to trot 32 miles in two consecutive hours.”’ The 
feat was accomplished by trotting one horse twelve 
miles, another four miles, and then the first horse 
twelve miles more. (How this made thirty-two miles 
is not explained.) It was insisted for the defendant 
that the meaning of the agreement was that each horse 
should trot sixteen miles, but Lord Kenyon thought 
not. He suited the plaintiff on this point but non- 
suited him on another. 

In 1808, in Hartley v. Rice (10 East, 20), it was held 
that a wager, whereby, in consideration that the plaint- 
iff promised to pay the defendant fifty guineas in case 
he, the plaintiff, should be married within six years, 
the defendant promised to pay the plaintiff the like 
sum if the plaintiff should not be married within that 
time, was void as being in restraint of marriage, no 
circumstances being shown to render such restraint 
prudent and proper in the particular instance. The 
court, consisting of Ellenborough, Grose, Le Blane 
and Bayley, were a marrying court, and would not 
listen toa man’s contracting to keep himself out of 
bliss for so short a period even as six years. 

In Hussey v. Crickitt (8 Camp. 168), A. D. 1811, it 
was held that an action may be maintained upon a 
wager of arump and dozen whether the defendant 
be older than the plaintiff. The parties were dining 
in Furnival’s Inn Hall. The only doubt among the 
court was that entertained by Sir James Mansfield, 
whether he judicially knew the meaning of a rump 
and dozen, The dinner cost £18, But it seems that 
evidence was resorted to for the purpose of explain- 
ing the meaning of the cabalistic phrase. And in 
Bulling v. Frost (1 Esp. Cas, 236), Lord Kenyon held 
an action maintainable to recover money lost at the 
game of all fours, the rules of which must have been 
proved and explained on the trial. 

In Gilbert v. Sykes (16 East, 150), in 1812, it was held 
that a wager, by which the defendant received from 
the plaintiff one hundred guineas on the 31st of May, 
1802, in consideration of paying the plaintiff a guinea 
a day as long as Napoleon Bonaparte, then first consul 
of the French republic, should live ; which bet arose 
out of a conversation upon the probability of his 
coming to a violent death by assassination or other- 
wise, is void on the grounds of immorality and im- 
policy. It appeared that the defendant paid his guinea 
daily from May 31st, 1802, to December 25th, 1804, but 
no longer. He evidently thought Christmas a good 
day to stop on. The plaintiff claimed £2,296. It was 
shown that the bet arose after dinner at the defend- 
ant’s table, and evidence was adduced to show that it 
was not intended seriously, but that, although the 
plaintiff offered to cancel it, the defendant stuck to it 
out of asense of honor. The jury found for the de- 
fendant. It was argued that the bet was impolitic, as 
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giving the plaintiff an interest in the life of a foreign 
sovereign, who had become an enemy. Lord Ellen- 
borough gave heed to this suggestion: ‘Then is not 
the interest created by this wager likely to induce 
more proximately mischievous consequences to the 
public than the other instances which have been con- 
sidered as having that tendency? The mischief is the 
more to be regarded at atime when it has been an- 
nounced by that enemy, in the preservation of whose 
life the plaintiff has thus created an interest to him- 
self, year after year, that there is a large force collect- 
ing on the opposite coasts ready to be poured into this 
kingdom, and every Sunday the minds of the subjects 
are kept alive to the danger; and shall it be allowed 
to a subject to say, that in case of such an event hap- 
pening as an invasion of the kingdom by the French 
ruler, the loss of 365 guineas a year depending on 
that life would have no operation on his mind when 
opposed to the call of active duty toward his country ; 
that the moral duties which bind man to man are in 
no hazard of being neglected, when put in competi- 
tion with individual interest ; that it is not an object 
to us to prevent even the suspicion, and to repel from 
us the malignant imputation that we countenance in 
any manner the idea of assassinating an enemy, and 
thereby guard against any attempt on his part to re- 
taliate upon a life most dear to usall.” Truly, this 
was a most immoral wager — binding the plaintiff not 
to kill Napoleon when it became his duty to do so, 
and binding the defendant to take his life in order to 
end his obligation to pay! It puts one in mind of 
Pat’s horse that had the glanders. Some one asked 
him if his horse had not the glanders? ‘The gland- 
hers,’ said Pat: ‘‘an what’s the glandhers? If he’s 
the betther for ’em he has ’em enough, and if he’s the 
worse for’em he hasn’t thim at all.’”’ But the pas- 
sage quoted from Lord Ellenborough’s opinion affords 
striking judicial evidence of the panic which Napo- 
leon’s fictitious demonstrations of invasion had 
created in the kingdom of Great Britain. If the little 
corporal had really set foot on British soil, he would 
have had nothing to fear from his lordship individu- 
ally, for he was turned out of theawkward squad of 
the Lincoln Inn soldiery on account of incorrigible 
unfitness for military affairs. 

Napoleon again came in court in Pillips v. Ives (1 
Rawle, 36), A. D. 1828, in which it was held that a 
wager, whether or not Napoleon Bonaparte would, 
within a specified time, be removed or escape from 
St. Helena, was illegal and void. In the prevailing 
opinion the judge said: ‘I hold that no bet of any 
kind, about any human being, is recoverable in a 
court of justice.” Two judges, however, dissented, 
holding that the subject was too far removed to be 
affected by the wager, either mentally or physically. 

Bland vy. Collett (4 Camp. 157), A. D. 1815, involves 
a Newmarket episode. The plaintiff, defendant, and 
aperson of the name of Porter, having been at the 
Newmarket races in October, the plaintiff one even- 
ing boasted of being acquainted with Lord Kensing- 
ton, and having conversed with him on the turf at a 
former Newmarket meeting. Porter asserted that the 
plaintiff had never spoken to Lord Kensington in his 
life. A bet was talked of on the subject, but none 
was then laid. Next morning the parties again met, 
when Porter asked: “‘ What will you now lay that 





you conversed with Lord Kensington?’’ The plaintiff 
answered “80 guineas to 10.”’ The money was ac- 
cordingly deposited in the hands of the defendant, as 
astakehold. Upon which Porter exclaimed: ‘‘ Now 
Ihave you; I have made inquiries, and the person 
you conversed with was Lord Kingston, not Lord 
Kensington.’”’ The plaintiff owned his mistake, but 
said he had been imposed on, and gave notice to the 
defendant not to pay over his money. Held a valid 
wager. 

In Ditchburn v. Goldsmith (4 Camp. 152), 1815, a 
wager of £200 to £100 that Joanna Southcote would be 
delivered of a male child before a certain day, was 
held void. Joanna, it will be remembered, was an 
impostor who claimed that she was to become the 
mother of a new Messiah. It was strenuously urged 
by counsel, that the wager was unobjectionable on the 
score of injury to her feelings, she having announced 
that she was pregnant of a male child, although she 
pretended still to be a virgin; and besides she was 
dead at the time of the trial. But as soon as it came 
out in evidence that she was unmarried, Chief Jus- 
tice Gibbs stopped the trial and dismissed the cause, 

Campbell v. Richardson (10 Johns, 406), 1813, was a 
case where the defendant had set up a mark to be 
shot at for twenty-five cents a shot, and offered the 
plaintiff, if he hit it, to pay him $20, The plaintiff 
hit the mark, and it was held that this action to re- 
cover the $20 was not amiss. This was, as the court 
said, an innocent wager, certainly, if there ever was 
one. Nodoubt Lord Ellenborough would have sus- 
tained it, on the ground that it was a praiseworthy 
method of training up marksmen to resist the incur- 
sion of Napoleon, and Lord Eldon, I dare say, would 
have held the wager innocent, unbiased by any feel- 
ing of envy, although he was a notoriously bad shot 
himself, and was never known to kill any thing but 
time, as his brother, Lord Stowell, said. It might be 
held good even in this day, in Canada, as a judicious 
preparation against the Fenians, It does not appear 
how many times the plaintiff fired and paid the shot. 
The case seems to have been deliberately considered ; 
the court did not go off half-cocked, as they some- 
times did in old times, 

Fisher v. Waltham (1 Dav. and M.) was a case of a 
wager by the defendant that he would not sustain his 
examination as an attorney and be admitted to prac- 
tice. Although he passed, yet this was held void asa 
“ bubble bet” — that is, one which the defendant had 
the power to win at his pleasure. This may be good 
law in England, but no one could be rejected here if 
he tried ever so hard. 

Although courts are sometimes in doubt upon 
wagers as to others, they never have had any doubts 
when the wager concerned themselves, They are as 
sensitive as Judge Buller’s lady with the mole on her 
face, as to any inquiry by way of wager into the ex- 
tent of their knowledge. So Lord Ellenborough, in 
1810, in Henkin v. Guerss (12 East, 217), an action on 
a wager as to the practice of the court upon a given 
point, held that he would not hold any thing —- not 
even hold still to hear the case. He was not bound 
to “answer impertinent questions,” It was an “ ex- 
tremely impudent attempt to compel the court to give 
an opinion upon an abstract question of law, not aris- 
ing out of pre-existing circumstances in which the 
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parties had an interest.”” No doubt the parties 
thought themselves lucky to escape from his paws 
without being transported for contempt. 

Even more violent on another question was Lord 
Loughborough in Brown v. Leeson (2 H. BI. 43), in 
1797. Knowing his lordship to be a constant fre- 
quenter of Brooke’s and White’s, and intimately ac- 
quainted with the mysteries of gambling, the parties 
were probably not prepared for the following roar, 
but probably depended on an exercise of the knowl- 
edge intimated in his lordship’s last sentence: “ Do 
not swear the jury in this case, but let it be struck 
out of the paper. I will not try it. The administra- 
tion of justice is insulted by the proposal that I should 
try it. To my astonishment, I find that the action is 
brought on a wager as to the mode of playing an ille- 
gal, disreputable, and mischievous game called ‘ haz- 
ard ;’ whether, allowing seven to be the main, and 
eleven to be a nick to seven, there are more ways than 
six of nicking seven on the dice? Courts of justice 
are constituted to try rights and redress injuries, not 
to solve the problems of the gamesters. The gentle- 
men of the jury and I may have heard of ‘ hazard’ as 
a mode of dicing by which sharpers live, and young 
men of family and fortune are ruined; but what do 
any of us know of ‘ seven being the main,’ or ‘ eleven 
being the nick to seven?’ Do we come here to be 
instructed in this lore, and are the unusual crowds 
(drawn hither, I suppose, by the novelty of the ex- 
pected entertainment) to take a lesson with us in 
these unholy mysteries, which they are to practice in 
the evening in the low gaming houses in St. James 
street, pithily called by a name which should inspire 
a salutary terror of entering them? Again, I say, let 
the cause be struck out ofthe paper. Move thecourt, 
if you please, that it may be restored, and if my breth- 
ren think that I do wrong in the course that I now 
take, I hope that one of them will officiate for me 
here, and save me from the degradation of trying 
whether there be more than six ways of nicking seven 
on the dice, allowing seven to be the main, and eleven 
to be a nick to seven’ —a question, after all, admit- 
ting of no doubt, and capable of mathematical demon- 
stration.” The court, on review, sustained this decis- 
ion. They could hardly do otherwise, for Alexander 
was the only one of them who knew any thing of the 
subject, and he, as we have seen, “‘ would not tell.” 
Counsel in arguing this case cited Pope v. St. Leger, 
but it received no credit. 


a- -  —- 


ORIENTAL LAWS AND LAWYERS. 


CHAPTER V. 


The Sheik-ul-Islam—their pugnacity—how disposed 
of — eastern justice an article of merchandise — despot- 
ism of remote pashas — a good man the idol of the peo- 
ple — the grand vizier disgraced — his sense of right — 
an extraordinary adventure — doings in the kapoosy — 
show of the nizan—a local revolution in a prison — 
anomalies of character —Abbas Pasha — apology for Ori- 
ental customs — progress of civilization — trial by jury 
the only safeguard in law. 

An important public functionary in Turkey is the 

Sheik-ul-[slam, He is considered to be fountain- 

head of the civil as well as ecclesiastical law, it being 





his special province, independently of all other opin- 
ions, to expound the true intent and meaning of both, 
as set forthin the Koran. His decisions are final, 
Even the sultan is obliged to consult him in emer. 
gencies. 

Armed with the approbation of the Sheik-ul-Islam, 
the sultan moves with firmness, sure of being sus- 
tained by the best part of the péople, without a dis. 
senting murmur, such is the confidence in the sacred 
office. 

More than once in the history of Turkey the views 
ofthe holy interpreter of the prophet ran counter to 
the ambitious wishes of his majesty. They braved 
the raging sea of royalty without disastrous conse- 
quences to themselves, because it is a fundamental 
dogma of Islamism that the Sheik-ul-Islam is a sacred 
person, and cannot be strangled, which is the kind 
of death invariably inflicted on those above the ordi- 
nary status. 

From the overthrow of the Byzantine empire to 
this hour, it has been a customary mode of relieving 
the administration of those the sultan kindly con- 
ser.ted to send among the houries, to end life’s fitful 
scenes with a bowstring. Murad IV, a violent, 
head-strong monster, with a coarse vein of wit in his 
composition, became exceedingly provoked at the 
obstinacy of the Shiek-ul-Islam, and announced, with 
an air of grand defiance, that although he was forbid- 
den to choke him to death, there was nothing said 
against pounding him ina mortar. This has served 
as a precedent ever since, when a sultan found the 
wheels of state blocked by an unyielding Shiek-ul- 
Islam. 

With all the reformatory progress which is discoy- 
erable, in scme respects, in the East, justice is still an 
article of merchandise, Improvement, in regard to 
the treatment of Christians, is very noticeable and 
gratifying, and it is certain that there is a security 
for travelers in these most distant explorations among 
the ruins of ancient cities that shows how much the 
people are changed from their former ferocious intol- 
erance of character. 

Records are now tolerably well kept in most of the 
public offices in Constantinople, which is a manifest 
improvement over former times. And from those 
having the most importance in the estimation of those 
who entertain progressive views, abstracts have been 
made for reference. Itis even said, on very good 
authority, that the decisions of some of the most 
revered Turkish jurists have been put in a form con- 
venient for examination. 

Pashalics at a distance, as before remarked, present 
all imaginable phases, indicative of a total disregard 
of individual rights. Violations of the few elementary 
laws, such us the common sentiment of the people 
consider to be always in force, though never for their 
examination, are shamefully violated, and they will 
continue to be till education is diffused among all 
ranks, telegraph and post-offices are established, and 
qualifications, instead of money, are the fundamental 
requisites for office. 

Tradition furnishes many excellent examples of 4 
high sense of justice in public servants in eminent 
positions. But they are unfortunately few. Some of 
the grand viziers have been distinguished for their 
vigorous efforts at reformation ; but history presents 
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a far larger catalogue of bloody-minded monsters in 
that office than men of a mild and gentle nature. 

When a great man gives any indications of an inter- 
est for the oppressed, in Mahommedan countries, he 
becomes an idol of the people. Those of rank in 
Turkey and Egypt rarely trouble themselves about 
the miseries of the poor. Supreme selfishness actu- 
ates most of those in authority. Knowing, as they 
do, the uncertain tenure of their positions, when 
raised to them by the will of acapricious master, they 
generally conduct as though plundering were a per- 
quisite of office. 

Between the dreary coldness of social moslem life 
and the cheerfulness of cultivated Christian society, 
there is a thick partition wall. A warm sympathy 
for the happiness of others does nct appear to occupy 
any place in the heart of the first, while in the latter it 
is a leading element. 

There have been many benevolent worshipers at the 
tank of of the mosque, beyond doubt, since there have 
been one or two statesmen in Turkey who would 
have been an honor to any age or country. 

In 1841 Izet Mahemit, then grand vizier, in the me- 
ridian of a successful administration, was suddenly, 
and apparently without cause, peremptorily dis- 
missed from office. He was also degraded, and to 
place him beyond the reach of the multitude, whose 
confidence he had won by deeds of kindness in behalf 
of political sufferers, he was also exiled to a distant 
place. That he was entitled to the respect he enjoyed 
in Stamboul, the following circumstance is related, 
which is only one of many incidents in the course of 
his official career, equally striking. 

Being informed one day, while wearing the nizan, 
that the rations allotted to the prisoners in the kapoosy, 
or debtor’s jail, were not given to them, although 
money for the purchase was regularly drawn from the 
treasury, he resolved to ascertain whether the report 
was true or false, by a personal inquiry. 

Walking in disguise, just at evening, near the prison, 
Izet persuaded a ragged feilow lounging about the 
premises, by the gift ofa few coins, to assert at the 
guard-house that he, Izet, was owing him, but refused 
to make payment. 

Without a word of inquiry into the matter the cap- 
tain of the station arrested Izet, and, roughly handling 
him, forced the grand vizier along a narrow, filthy 
passage, and from thence into a dark, abominably 
dirty cell, 

When the keepet came along with a lantern soon 
after, Izet humbly besought that important person- 
age for a morsel of food, reminding him of the bread 
and soup provided by the bounty of the sultan, so 
that no unfortunate inmate of the establishment 
should be left with an empty stomach, if destiny had 
turned him off with an empty purse. 

A contemptuous laugh from the hard-hearted jailer 
was provoked by the request. ‘‘ We give no bread to 
those who cannot pay for what they have,” said the 
villian. No appeals to his sympathy were successful. 
Izet then intimated that out of regard to his good 
friend, the grand vizier, who placed him in charge of 
the kapoosy, he should, at least, exhibit more kind- 
ness of manner. Noarguments or appeals were suc- 
cessful in molifying the obdurate flintiness of the 
unfeeling rascal, Asa last resort Izet then begged 





for a mere crumb, to save himself from starvation. 
This trial failing, like all others, his excellency tried 
the virtue of a little ready cash, by handing Mr. 
Jailer. sixty paras through the grates, in advance pay- 
ment for a piece of bread and a jar of water. Only a 
little of either were brought, and those of an inferior 
quality. 

Izet then commenced a fearless lecture on such 
1eprehensible conduct, which roused the lion in his lair. 
The jailer raised a tremendous bull-hide whip, but 
before the blow fell on the vizier’s shoulders, stepping 
back he drew forth the sparkling nizan, the badge of 
the prime minister of Turkey, and called at the top 
of his voice for the governor of the kapoosy. 

Astonishment and alarm instantly pervaded the 
prison. The keeper fell upon his knees, petrified 
with horror at the yearning abyss before him, and 
sued for mercy! The uproar increased till servants 
and prisoners, alike, were dumb with consternation, 

The governor, a greater scoundrel than any of his 
rough menials, rushed along the grim, loathsome pas- 
sage between dens unfit for wild beasts, followed by 
aretinue of obsequious employees, to ascertain the 
cause of alarm. Meeting the flashing eyes of the 
vizier, who was instantaneously recognized, the indig- 
nant Izet exclaimed, in a voice of thunder that rang 
through the low arches, ‘‘Show me through this neg- 
lected sink of misery.’’ 

At the conclusion of the inspection, orders were 
issued, in another direction, to those without, whose 
immediate attendance was commanded, to give the 
eaitiff who carried the lantern one hundred blows 
with the courbash. The governor was sent to a hot 
bath, to be sweated, a punishment understood in that 
country, and abhorred by a Turk. After that he 
received a full measure of something else equally 
severe and humiliating. Next, the captain of the 
guard, for permitting, or being guilty of, an arrest 
without inquiring into the circumstances, was prompt- 
ly dismissed with marks of pointed disgrace. 

There are curious anomalies in the character of 
Orientals which are difficult to explain. Their habit- 
ual kindness to domesticated animals, especially the 
horse, is a trait worthy of imitation by those profess- 
ing a purer faith. The instinct of fear, 80 strongly 
developed in birds, as we know them, is scarcely ex- 
hibited by the feathered races among Mahommedan 
settlements. They are neither wantonly killed for 
sport, kidnapped in nets, or driven from fields of the 
farmer. They look for protection in a turban, 
Toward their fellow men, even those kneeling on the 
same strip of carpet, the Turk, the Syrian, the Persian 
and Egyptian, when clothed with authority, some- 
times become savagely severe and cruel. 

Magistrates pronounce the severest forms of punish- 
ment, and then witness their infliction without a 
change of countenance. 

A New England gentlemen, a few years since, at 
Alexandria, the principal port of Egypt, was invited 
to visit a government vessel belonging to the then 
reigning viceroy, Abbas Pasha, in company with an 
officer in the Egyptian naval service. On stepping 
into the boat the cap of the officer just grazed the 
awning overhead, but without either injuring the tar- 
boush of the officer or his more precious skull. On 
reaching the gangway, the bargemen were directed to 
go on deck, where every one of them was most 
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savagely bastinadoed, without being informed of their 
transgression. Nota muscle of the brute of an officer’s 
face was moved by the wailings of the victims of his 
caprice — not one of whom, perhaps, ever knew why 
they were thus wickedly brutalized. 

Oriental lawyers, if those who transact business 
between the people and the magistrates may be called 
such, as no other order of men are set apart for that 
purpose, appear to have no particular influence in the 
community. If it were customary for them to ad- 
dress courts, and, by evidence and arguments com- 
bined, exert the talents some of them may possess, 
they would soon exert a commanding power and gain 
an important foothold in society. Being never permit- 
ted to darken council by their presence, or open their 
lips in impassioned harangues to perplex judges and 
puzzle witnesses, the field is still open for the march 
of civilization in that respect throughout the Orient. 
One obvious advantage of immediate action in those 
countries where every phase of life is the antipode of 
our own may be found, if at all, in not being obliged 
to support prisoners months in succession before a 
trial, at the public expense. The state loses nothing 
by the withdrawal of hundreds or thousands of incar- 
cerated persons suspected of crimes, from the com- 
mon domains of labor. 

Again, another apology is found for Orientals in the 
dispatch which is universally practiced in regard to 
the trials of criminals, in the difficulty of confining 
them in hot climates without periling their lives. 
Lastly, economy of time and money is no doubt the 
true reason for hearing and deciding almost instanter. 

Houses of correction, state penitentiaries, alms- 
houses and jails are wholly unknown where the 
wheels of the car of justice roll round so rapidly. <A 
delinquent is fined or flogged at once, and then takes 
his departure, a free man again, thanking the kadi for 
his mercies, however cruel he may have been. No 
burden is imposed on the town, village, or city, for 
the support of evil-doers who have preyed upon 
them. Husbands are not kept long in durance from 
their families, nor does one thus purged of his sins 
appear to have lost caste in consequence of “ having 
walked,” as the expression goes, on the courbash. 

These are some of the favorable aspects of the 
simple system of the believers in the Koran. Objec- 
tionable as are the tedious forms of trial with us, im- 
partial justice, tempered by mercy, is the object of 
the law in itslong delays. Civilization and Christi- 
anity are not to be putin the balance against demi- 
civilized, unchristian nations, unless it be for the 
purpose of showing the superiority of one over the 
moral degradation of the other. 

Bribery and corruption are potent engines where 
the magistrate is governed by no legislative directions. 
His judgment becomes a commodity, to be bought or 
sold, according to the state of the market. Human 
rights are of such importance that they ought not to 
be at the disposal of any one, however exalted. If 
there is security anywhere on the globe for individ- 
uals and property, the sentiment of modern civiliza- 
tion looks for it in the unbiased judgment of twelve 
honest men, conscious of their responsibility to theis: 
peers and to their God. 





California has a Chinese lawyer. 





CURRENT TOPICS. 


Mr. Serjt. Mellish has received the appointment of 
lord justice in the English court of appeals in chancery, 
as successor to Lord Justice Giffard, a notice of 
whose death will be found in our obituary column, 
Mr. Mellishis concededly one of the ablest lawyers 
in England, and, though a member of the common 
law bar, is said to be eminently qualified for the 
position. 


Commissioner Delano has recently issued a circu- 
lar prescribing the method for canceling stamps upon 
instruments, documents, writings, papers, etc. Can- 
cellations by pen and ink are authorized as hereto- 
fore, but where a machine or instrument is used to 
effect cancellation, such machine or instrument must 
cut and cancel the stamp, and affix the date, and so 
cut and deface it as to render it manifestly unfit for 
re-use, while, at the same time, it shall not so deface 
the stamp as to prevent its denomination and gennu- 
ineness from being readily determined. The use of 
any canceling machines which simply imprint the 
initials and date, without cutting the stamp as above 
required, is prohibited. 


There are laws still remaining upon the statute 
books of England that are a disgrace to the nation, 
For instance, there is a law providing that in execu- 
tions for high treason, the offender is to be “drawn 
on a hurdle,” his head to be severed, and his body to 
be cut up. People with nerves will be glad to know 
that the new act on felony, now before parliament, 
provides for a repeal of this inhuman provision. The 
Irish marriage act of George the Second may be men- 
tioned as another instance. It provides that every 
marriage celebrated by a popish priest between two 
protestants, or between a papist and any person who 
has been a protestant within twelve months before 
the marriage, shall be null and void. It hardly seems 
possible that such laws should exist in one of the most 
enlightened nations in the world. 


It is sometimes said that our present slovenly 
system of educating young men for the bar can do no 
great harm, since a lawyer without knowledge can 
get no business, or at least cannot keep it after he 
gets it; and a very careful writer has asserted that a 
young man, not properly educated to his profession, 
though he may possibly go up like a rocket, yet he 
will very soon come down like a stick. But Sir 
Roundell Palmer—a very competent judge in the 
matter— thinks this must be taken cum grano salis. 
At a recent meeting of the Legal Education Associa- 
tion in London, he said: ‘‘I have known some men 
of no inconsiderable practice of whom, if I were 
compelled to bear testimony on my oath, I could not 
say I believed them to know any law whatever.” 
There are very few competent judges in this country 
that could not add their testimony to that of Sir 
Roundell. 


The Nathan murder in New York again calls our 
attention to the loose manner in which we are in the 
habit of guarding the indicatory evidence of crime. 
In that case we are informed that the house wherein 
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the murder was perpetrated was, to all intents and 
purposes, immediately thrown open to the public. 
Crowds of persons were permitted to flow in and out 
all day, thus effacing or confusing, by accident or 
design, whatever clues may have existed to the per- 
petrator of the crime. This was a case in which it 
was of the last importance that the precinct of the 
crime should have been carefully guarded from ap- 
proach. The chain of circumstances which, in ordi- 
nary cases, points to the guilty agent, was wanting. 
The indicia were very slight; but slight as they 
were it is quite possible that they were sufficient, 
when properly examined and connected, to have 
led to the detection and conviction of the murderer. 
In strong contrast with this system is that adopted in 
Germany and France, where, whenever a crime is 
eommitted, the most careful means are taken to 
preserve every thing at the scene of guilt precisely as 
left by the guilty party. 


We trust that the supreme court will check, by 
some rule, a practice which, under the new system of 
general terms, threatens to cause, in the third depart- 
ment especially, considerable trouble to the profes- 
sion. A case is tried, for instance, in Chemung 
county, between parties residing there, and an appeal 
is taken therein to the general term, the next session 
of which is held, perhaps, at Plattsburgh. As matters 
now stand, either party can give notice of argument, 
and compel the other to appear at Plattsburgh or be 
defaulted. If the attorneys reside at Elmira and 
attend in person, they must, in going and returning, 
travel nearly eight hundred miles, and spend between 
three and four days upon the road. Instances have 
already occurred in which parties successful at the 
circuit have been compelled by an appeal to incur 
great expense in sending their counsel long distances 
to attend a general term, when the only object which 
the opposing parties could have in view was vexation 
and delay. We have no doubt that the judiciary in 
the-third and fourth departments have already noticed 
this growing evil. A rule should be made that no 
eause shall be noticed by the appellant, unless upon 
stipulation, at a general term to be held outside of the 
district within which such cause was tried. This rule 
would, while having a tendency to prevent appeals 
for the sake of delay, at the same time put an end to 
what has already become a vexatious practice. 


——_—___——_e 2—___—__ 


OBITER DICTA. 


Jail yards are called hanging gardens. 


Pleading at the bar — begging for a drink. 


Law is said to be like asieve; you may see through it, 
but you will be considerably reduced before you get 
through it. 

Some one suggests that a briefless barrister ought never 
to be blamed, because it is decidedly wrong to abuse a 
man without a cause. 

Judge Grier, late of the United States court, used to 
relate the story of a rhetorical flight to which he listened 
when sitting as one of a bench of five judges in the su- 





preme court of Pennsylvania. ‘‘ Here,’ says the tyro, 
“*your honors sit, like eagles chained to a rock, while the 
stream of justice flows down from your feet.” “It must 
be a very dirty stream,” whispered Judge Grier’s next 
neighbor, “ for brother never washes his feet,” 

While Mr. Curran was once engaged in a legal argu- 
ment, his colleague, a gentleman whose person was re- 
markably tall and slender, and who had originally in- 
tended to take orders, stood behind him. The judge 
observed that the case under discussion involved a ques- 
tion of ecclesiastical law. ‘‘ Then,” said Curran, turning 
to his colleague, ‘“‘I can refer your lordship to a high au- 
thority, who was once intended for the church, though, 
in my opinion, he was fitter for the steeple.” 

A lawyer retained in a case of assault and battery was 
cross-examining a witness in relation to a blow struck. 
“ What kind of a blow was given?” ‘A blowof the com- 
mon kind.” ‘“ Describe it.’”’ “Iam not good at descrip- 
tions.” ‘*Show me what kindofa blowit was.” “I can- 
not.” “You must.” ‘I won’t.” The lawyer appealed to 
the court. The court told the witness that if the counsel 
insisted upon his showing what kind of a blow it was, he 
must do so. “Do you insist upon it?” asked the wit- 
ness. “I do.” ‘* Well, then, since you compel me to 
show you, it was this kind of a blow!” at the same time 
knocking over the disciple of Coke. 





MARITIME LAW. 


NOTES OF NEW DECISIONS. 


1, Bottomry : necessity for repairs: necessity for credit: dis- 
tinction where claim against owners and against ship: express 
and implied hypothecation : evidence of necessity: survey.— 
Where the claim on « bottomry bond is by the material 
man against the owner, it will always be presumed that 
supplies and repairs ordered by the master were reason- 
ably fit and proper, unless there is clear proof to the con- 
trary, and also proof of collusion by the material man. 
But circumstances of actual necessity must be shown. to 
exist to support a lien on ship in respect of alike claim, 
Proof of absolute and indispensable necessity, however, 
is not required in order to the establishment of such a 
lien, where supplies and materials are furnished on the 
eredit of the ship and owners in a pion port. The 
Grapeshot. U.S. Supreme Court. 

2. The cases of the Sultana, Pratt v. Reed, 19 How. 359, 
and the Laura, 19 How. 29, held not to lay down, as gener- 
ally supposed, any more stringent rule in such cases, Jb. 

8. There is only a faint line of demarcation between 
express and implied hypothecation, the more substantial 
distinction being found in the greater diligence required 
of the lender on bottomry than of the material man in 
inquiry concerning the necessity for repairs, The doc- 
trine of maritime hypothecation stated in propositions 
thus: 1. Liens for repairs and supplies, whether implied 
or express, can be enforced in admirality only upon 
proof made by the creditor that the repairs or supplies 
were necessary, or believed, upon due inquiry and 
credible representation, to be necessary. 2. Where proof 
is made of necessity for the repairs or supplies, or for 
funds raised to pay for them by the master, and of credit 
given to the ship, a presumption will arise, conclusive, 
in the absence of evidence to the contrary, of necessity 
for credit. 3. Necessity for repairs and suppliesis proved 
where such circustances of exigency are shown as would 
induce a prudent owner, if present, to order them, or to 
provide funds for the cost of them on the security of the 
ship. 4. The ordering by the master of supplies or re- - 
pairs upon the credit of the ship is sufficient proof of 
such necessity to support an implied hypothecation in 
favor of the material man, or of the ordinary lender of 
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money, to meet the wants of the ship, who acts in good 
faith. 5. To support hypothecation by bottomry, evi- 
dence of actual necessity for repairs and supplies is re- 
quired, and, if the fact of necessity be left unproved, evi- 
dence is also required of due inquiry, and of reasonable 
grounds of belief that the necessity was real and 
exigent. Id. 

4. A survey is not indispensable in proof of necessity ; 
but where the repairs alleged to be made are extensive, 
and the necessity otherwise left in doubt, the absence of 
such an examination will go far to warrant the conclu- 
sion that no real necessity existed. Jb. 

5. A bottomry bond may be good in part and bad in 
part; and the mere omission of the lender to make in- 
quiry, will not vitiate it altogether. 75, 


Bottomry bond : insurance of: constructive total locs. —The 
master of aship executed a bottomry bond upon the 
ship, the condition of which was that if the ship should 
arrive at the end of her voyage, and, on such arrival, the 
amount of the bond should be paid to the lenders, or in 
case of the loss of the said ship, such an average as by 
custom should have become due on the salvage, or if, on 
the voyage, the ship should be utterly lost, cast away, or 
destroyed in consequence of the perils of the sea, then 
the bond should be void. The bottomry bond holder 
effected an insurance on the bottomry bond against 
perils of the sea, etc. The ship was, by the perils of the 
sea, so much damaged as to be not worth repairing, and 
was sold by the master forasum much less than the 
amount of the bond. Held, that the condition of the 
bond only referred to an actual total loss of the ship, and 
not to a constructive total loss; and that there had, 
therefore, been no loss of the bond within the policy of 
insurance, and the bondholder was not entitled to main- 
tain an action upon it against the insurers. Bloomfield v. 
The Southern Insurance Company, Ex., 22 L. T. R. 371. 


Marine insurance; policy on freight: notice of abandon- 
ment, —The ship Sir Wm. Eyre, on her voyage out to New 
Zealand, got aground in a harbor at which she stopped; 
she completed her voyage, but had received great injury, 
the extent of which, however, could not be discovered at 
her destination, as there was no dry dock in which to 
examine her, The master had to wait in New Zealand 
nine months for remittances from home, being unable to 
obtain there asufficient sum to discharge liabilities which 
had been incurred through his default. The ship then 
proceeded to Calcutta, where a charter awaited her, and 
it was there found that the cost of her repairs from the 
injury sustained on her voyage out would exceed her 
value. Notice of abandonment was then given by the 
owners to the underwriters of policies on the outward 
voyage, among which was one upon freight chartered 
homeward from Calcutta, the subject of this action. 
About three months after the notice of abandonment 
was given, the ship was totally lost during a cyclone in 
the Hooghly, and about a month afterward the charterer 
from Calcutta stopped payment. eld, by the exchequer 
chamber (dissentiente Cleasby, B.), reversing the decision 
of the common pleas, that the notice of abandonment 
having been given as soon as the state of the vessel was 
ascertained, was sufficient to render the loss of both ship 
and freight constructively total; and further, that the 
rule requiring notice of abandonment with respect to 
freight attaches only where there is something of appre- 
ciable value to relinquish, and that in this case it was 
not necessary. Held (by Kelly, C. B., Channell, B., and 
Lush, J.), that the notice of abandonment of freight was 
unnecessary for another reason, also, viz.: because the 
notice of abandonment of ship was sufficient to make the 
loss of ship constructively total, and therefore, between 
the parties to this action, the shipowners and the under- 
writers of the above-mentioned policy om freight, the 
total loss of freight was actual and absolute. Potter v. 
Rankin, Ex, Ch., 22 L. T. R, 347. 





DIGEST OF RECENT AMERICAN DECISIONS, 


SUPREME COURT OF NEW YORK.* 
NEGLIGENCE. 


1. Obstructing sidewalks.—It is a well-settled rule tnat 
one who interferes,in any way, with a sidewalk ina 
city, and leaves it in a dangerous condition, is liable for 
injuries caused thereby, whether he knew it to be dan- 
gerous or not, and irrespective of any permission from 
the public authorities to do the work from which the 
injury arises. Sexton v. Zett. 

2. Hence, in an action to recover damages for a per- 
sonal injury sustained by the plaintiff, by falling into a 
ditch which the defendant had caused to be dug across 
a sidewalk, and which he permitted to remain open dur- 
ing the night, without any protection against accidents, 
proof that the permission of an alderman to cut the 
ditch is inadmissible. Jd. 


PEWS. 


Assessment or taxation.— A lease of a pew in a church 
contained a condition that the lessee and his assigns 
should pay to the trustees of the religious society, for 
the time being, all the taxes and assessments which 
might be levied or assessed thereon by said trustees, for 
certain specified purposes. It also contained the follow- 
ing restrictions: ‘‘ No taxes or assessments to be levied 
or assessed for the next ten years for the purchase of & 
bell ororgan; * * * nor are they in any one year to 
exceed ten per cent on the original appraised value of 
said slips.” Held, that this language was general 
enough, and comprehensive enough to cover the whole 
duration of the lease; that it was the intention of the 
parties to limit the taxation to ten per cent in each year 
while the estate should continue; and that the trustees 
were not authorized, at any time, to tax or assess upon 
the pew in question any more than at the rate of ten per 
cent of the original appraised value thereof. Gifford v. 
The First Presbyterian Society of Syracuse. 


STATUTES. 

Rules of construction. — Revenue and duty acts are not 
penal acts, and to be construed strictly; nor are they, 
on the other hand, acts in favor of private rights and lib- 
erty, and, therefore, to be construed with extraordinary 
liberality, They are to be construed according to the 
true import and meaning of their terms; and the legis- 
lative intention, when ascertained, is to be the guide in 
interpreting them. Davy v. Morgan, 


STAMPS. 


1, On process: power of amendment, — Notwithstanding 
the internal revenue act of congress required all stamps 
to instruments theretofore issued, to be affixed by the 
collector of internal revenue, it did not deprive the state 
courts of the power vested in them by virtue of section 
$27 of the code, which provides that ‘‘ when a party shall 
give, in good faith, notice of appeal from a judgment or 
order, and shall omit, through mistake, to do any other 
act necessary to perfect the appeal, or to stay the pro- 
ceedings, the court may permit an amendment, on such 
terms as may be just.’”’ Coppernoll v. Ketcham. 

2. Although the section of the act of congress which 
allowed parties desiring to use in court instruments 
which had not been properly stamped, to affix such 
stamps in the presence of the court, and thereupon to use 
such instruments in evidence, was amended so as to re- 
quire such stamps to be affixed by the collector of in- 
ternal revenue, yet it was not intended to include such 
instruments as were in the nature of process of courts of 
record, Ib. 

8. Nor could it have been intended to take from the 





* From Hon, O. L. Barbour; to appear in Volume 56 of his 
Reports, 
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state courts the power to control and amend their pro- 
cess, as they should deem proper, provided the revenue 
contemplated by the internal revenue act was secured 
to the general government, But the amendment was in- 
tended to apply to such instruments as were the acts of 
individuals or corporations only. Ib. 

4. Jurisdiction not affected by omission.— Congress has no 
power to prohibit state courts from taking jurisdiction 
of an action for the want ofa revenue stamp. Jd, 


WRITTEN INSTRUMENTS, 

Rules of construction. — There are two well-established 
principles relative to the construction of written instru- 
ments: Ist. That in construing a covenant or restriction, 
where there is doubt or ambiguity, the construction must 
be most favorable to the party in whose favor the cove- 
nant or restriction is made, and most strongly against 
the party covenanting, or imposing a restriction upon 
himself. 2d, Thatall covenants or restrictions contained 
in a lease or deed are to be presumed to continue for the 
whole duration of the estate created, unless the con- 
trary manifestly appears. Gifford v. The First Presby- 
terian Society of Syracuse, 


SUPREME COURT OF PENNSYLVANIA.* 


EJECTMENT. 

1. When lines are not run.— Where the lines are not run 
and marked on the ground, and there are no other cir- 
cumstances equally decisive, calls for adjoinersand other 
fixed boundaries govern the calls for courses and dis- 
tances. Brolaskey v. McClain, 

2, Lines actually marked on the ground constitute the 
survey, even where the draft or the description and the 
deed call for fixed boundaries. Ib. 

8. Wrong-doer—A party holding the legal title in trust 
may maintain eyectment against every one but the equi- 
table owners, and a wrong-doer cannot set up the title of 
the cestui que trust, nor object to the title of legal holder, 
founded on the conveyance of the legal estate in abuse 
of the trust. 7b. 

4. A wrong-doer cannot set up an outstanding equity to 
defeat an ejectment by a trustee on the legal title, 7b. 

5. The executive council assigned to Peters “ 238 feet on 
High street, bounded on the east by Fourth street * * 
on the west by Springett’s lot; ’’ Peters conveyed to Poyn- 
tell 172 feet, bounded on the west by Springett, on the 
east, at 66 feet from Fourth street, by other ground of 
Peters. Poyntell’s four heirs, by partition, assigned 43 
feet to each, the easternmost bounded by the 66 feet line, 
the others being described as respectively adjoining the 
allotment immediately east, and the last the westernmost 
part of the “large lot” of Peters. A patent afterward 
issued to Petets for the 235 feet, bounded on the west by 
Springett’slot, Peters afterward conveyed to Kerr 79 feet, 
bounded on the west by Springett’s lot. In an eject- 
ment by those claiming under Kerr,— Held, that if 
the conveyance by Peters to Poyntell conveyed his whole 
238 feet, the patent made Peters the holder of the legal 
title for Poyntell, and none but those claiming under 
him could set up his equitable title. Ib. 

6. An occupier of land continued in possession for 
eight years, when an ejectment was brought against him 
and a recovery had in seven years after; he continued in 
possession thirteen years longer. The recovery stopped 
the running of the statute. Jb. 

7. An owner of a house put lumber, etc., on an adjoin- 
ing lot while building his house, erected steps on the lot 
for access to his house, used it in going in and out of his 
house, and for drying clothes, Held, not to be such pos- 
session as would give title under the statute. Ib. 

8 What possession gives title.—An ejectment had been 
brought for the premises, and a recovery had against a 
party, and an habere issued. This was evidence in the 
ejectment against a party who did not claim under the 





*From P. Fraser Smith, to appear in vol. 10 of his reports. 





former defendant, that the plaintiff had been put into 
possession, as throwing light on the construction of the 
deeds, and to rebut the presumption of an outstanding 
title. Tb. 

9. Evidence.— Declarations of a tenant while in pos- 
session are admissible as part of res geste and as explana- 
tory of his possession, whether he be living or dead. Jb. 


EVIDENCE, 

1. Paper attached to deposition. —A paper pinned toa 
deposition, not refered to in it, and without evidence 
that it had been attached by the justice, was not an ex- 
hibit sufficiently identified to be admissible in evidence. 
Susquehanna, etc., R. R. and Coal Co. v. Quick. 

2. When copy admissible.—A witness testified that a 
paper had been sent to an attorney years before, that 
search had been made for it and it could not be found, 
that an exhibit attached to his deposition was an exact 
copy. Held, that the copy was admissible in evidence. 1b 


HUSBAND AND WIFE, 


1, Executed gift.— A husband having money of his wife 
in his possession, purchased a house with his own funds 
and told her it was to be conveyed to her; she declined to 
have it. Shortly after he said, “I have added $3,000 to 
your money,” but handed her no money. He directed 
his clerk to credit her in his books with the $3,000 as cash 
received from her, and it wassodone, He credited her 
regularly with the interest on that sum in connection 
with the other sums belonging to her till his death. 
Held, that this was an executed gift, followed by an ex- 
press trust for the wife and payable to her from his estate. 
Crawford's Appeal, 

2. When agift is not executed by delivery, but the de- 
termining act remains in fieri, there is no force in the 
intention to do it. Ib, 

8. The effect of such transaction between husband and 
wife is different from what it would be between strangers, 
where there are none to contest it but volunteers, who 
stand equally affected by the act of the husband under 


whom they claim, Jb. 
NOTICE, 


1. Of equitable interest.—It is not essential that notice 
of an equitable interest should come from the party or 
his agent; it may come aliunde, provided it be of a char- 
acter likely to gain credit. Butcher v. Yocum. 

2. A party about to purchase from a widow real estate, 
the legal title of which was in her, was informed by the 
grandfather of her minor children that the equitable 
title had been in the deceased husband, and was then in 
his heirs, Held, that the grandfather was a proper per- 
son to give notice, and the party having afterward pur- 
chased was affected by it. 7b. 


PAYMENT, 

1. Upon the happening of a contingency. — Benninger as- 
signed the lease of a quarry to Hankee, who, at the same 
time, gave his note to pay “ one year after date” to Ben- 
ninger $500, on the condition that the “quarry, for the 
lease whereof this is part payment, should be or become” 
worth $10,000. Held, that the sum was payable only if 
the quarry became worth $10,000 within the year. Ben- 
ninger v. Hankee. 

2. The promise was not to be performed at an indefinite 
time on the happening of a contingency, but at a defi- 
nite time if the contingency had then occured. Ib, 

3. Time was the essence of this contract. Ib. 

4. When there is a promise to pay at a specified time, if 
a particular event should happen, the time for perform- 
ance and payment is definite, and no liability arises 
unless the event happens within the time for perform- 
ance, Jb. 

5. When the promise is to pay on the happening of an 
event, the time for performance and payment is indefi- 
nite; and the obligation to perform is on the happening 
of the contingency, whenever that may be, 1b. 
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THE NEW TAX AND TARIFF LAW.* 


Ay Acr to reduce internal taxes, and for other pur- 
poses. 


Srcrron 1. Be it enacted by the Senate and House of 

rescntatives the United s of America in Congress 

I on and after the ist day of October, 1870, 

the taxes imposed by the internal revenue laws now in 

foree, herein specified, be, and the same are hereby, re- 

ed, namely: on articles in schedule A; the special 

b on boats, - flats; on pats and succes- 
ons; on passports, and on gross receipts. 

§2. That on and after the Ist day of May, 1871, the 
special taxes imposed by the seventy-ninth section of 
the act entitled “‘An act to provide internal revenue to 
su rt the government, to pay interest on the public 
de P and for other pu 8s,” approved June 30, 1864, as 
amended by section nine of the internal revenue act 
approved July 13, 1866, and as amended by section two of 
the internal revenue act approved March 2, 1867, be, and 
the same are ya repealed; but this act shall not be 
held to repeal or in any way affect the special tax on 
brewers im by said section, or the special taxes im- 

by the act approved July 20, 1868, entitled “ An act 
mposing taxes on distilled spirits and tobacco, and for 
other pur ,”’ or the acts amendatory thereof. 
aton and after the Ist day of October, 1870, the 
several taxes on sales imposed by the internal revenue 
laws now in force, saving and excepting such taxes on 
by existing law paid by stamps, and the taxes 
on sales of leaf tobacco, manufactured tobacco, snuff, 
cigars, foreign and domestic distilled spirits. and wines, 
imposed by said act, approved July 20, 1868, and acts 
amendatory thereof, be, and the same are hereby, re- 


led. 

Pot. That on and after the Ist day of October, 1870, the 
— tax imposed in schedule B,on promissory notes 
for a less sum than one hundred dollars, and on receipts 
for any sum of money, or forthe payment of any debt 
and the ee Sx imposed in schedule C, on canned and 
preserved fish, be,and the same are hereby, repealed. 
And no stamp shall be required upon the transfer or 
assignment of a mortgage, where it, or the instrument 
it secures, has n once duly stamped. And the pro- 
prietor or proprietors of articles named in said schedule 
&, who shall furnish his or their own die or design for 
stamps to be used especially for his or their own pro- 
prietary articles, shall be allowed the following commis- 
sions, namely: On amount purchased at one time of not 
less than fifty dollars nor more than five hundred dol- 
lars, five per centum; and on amounts over five hundred 
dollars, ten per centum on the whole amount purchased : 

ovided, that lucifer or friction matches, and cigar 
ighta, and wax tapers, may be removed from the place 
of manufacture for export to a foreign country without 
payment of tax, or affixing stamps thereto, under such 
rules and regulations as the commissioner of internal 
revenue may prescribe; and all provisions of existing 
laws inconsistent herewith are hereby repealed. 

§ 5. That section 158 of the act entitled “An act to pro- 
vide internal revenue to support the government, to pay 
interest on the public debt, and for other purposes,” > 

roved June 30, 1864,as amended by section nine of the 


nternal revenue act 5 July 18, 1866, be, and is 


hereby, amended by striking out the words Phang dol- 
lars’ in the second proviso, and inserting in lieu thereof 
the following: “double theamount of tax remaining un- 
id, but in no case less than five dollars ;’”’ also by strik- 
ng out the words “sixty-six” in the third proviso, and 
eget in lieu thereof the words “ seventy-one;”’ also 
by striking out the words “sixty-seven” in the last 
—- and inserting in lieu thereof the words “seventy- 
wo.’ 


26. That there shall be levied and collected annually 
as hereinafter provided, for the years 1870 and 1871, and 
no longer, a tax of two and one-half per centum upon the 

ains, gered and income of every person residing in the 

ni States, and of every citizen of the United States 
residing abroad, derived from any source whatever, 
whether within or without. the United States, except as 
hereafter P mpaw and a like tax annually upon the 
gains, profits and income derived from any business, 
trade or profession carried on in the United States by 
any person mm pny | without the United States and not a 
citizen thereof, or from rents of real estate within the 
United States owned by jer person residing without the 
United States and not a citizen thereof. 

7. That in estimating the gains, profits and income 
of any person, there shall be included all income derived 
from any kind of property, rents, interest received or ac- 
crued — all notes, bonds and mortgages, or other 
forms of indebtedness bearing interest, whether paid or 
not, if good and collectible, interest upon notes, bonds, 
or other securities of the United States; and the amount 
of all premium on gold and coupons; the gains, profits 
and income of any business, profession, trade, employ- 
ment, office or vocation ; including any amount received 
as salary or pay for services in the civil, military, naval 
or other service of the United States, or as senator, repre- 
sentative, or delegate in congress; except that portion 
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thereof from which, under authority of acts of congress 
previous hereto, a tax of five per centum shall have been 
withheld; the share of any person of the gains and profits 
whether divided or not, of all companies or partnerships, 
but not including the amount received from any corpor- 
ations whose officers, as authorized by law, withhold and 
y as taxes a per centum of the dividends made, and of 
nterest or coupons paid by such corporations; profits 
realized within the year from sales of real estate pur- 
chased within two years previous to the year for which 
income is estimated ; the amount of sales of live stock, 
sugar, wool, butter, cheese, pork, beef, mutton or other 
meats, hay and — fruits, vegetables, or other pro- 
ductions, being the growth or produce of the estate of 
such rson, but not including any part thereof con- 
sumed directly by the family; and all other gains, profits 
and income drawn from any source whatever, but not in- 
cluding the rental value of the homestead used or occu- 
pied by any person or by his family. 

§8. That military or naval pensions allowed to any 
person under the laws of the United States, and the sum 
of two thousand dollars of the gains, profits and income 
of any person, shall be exempt from said income tax, in 
the manner hereinafter provided. Only one deduction 
of two thousand dollars shall be made from the aggre- 
gate income of all the members of any family composed 
of one or both parents and one or more minor children, 
or of husband and wife; but when a wife has by law a 
separate income, beyond the control of her husband, and 
isliving separate and apart from him, such deduction 
shall then be made from her income, gains and profits; 
and guardians and trustees shali be allowed to make the 
deduction in favor of each ward or beneficiary, except 
that in case of two or more wards or beneficiaries com- 
prised in one family, having joint property interest, only 
one deduction shall be made in their favor. For the pur- 
pose of allowing said deduction from the income of any 
religious or social community, nenting all their propert 
and the income therefrom, jointly and in common, eac’ 
five of the persons composing such society, and any re- 
maining fractional number of such ev ge less than five 
over such groups of five, shall be held to constitute a 
family, and a deduction of two thousand dollars shall be 
allowed for each of said families. Any taxes on the in- 
comes, gains and profits of such societies now due and 
pee we shall be assessed and collected according to this 
provision, 

§ 9. That, in addition to the exemptions provided in the 
preceding section, there shall be deducted from the gains, 
profits and income of any person all national, state, 
county and municipal taxes paid by him within the year 
whether such person be owner, tenant, or mortgagor; al 
his losses actually sustained during the year arisin 
from fires, floods, shipwreck, or incurred in trade, ant 
debts ascertained to be worthless, but excluding all esti- 
mated depreciation of values; the amount of interest 

id during the year, and the amount paid for rent or 
abor to cultivate land, or to conduct any other business 
from which income is derived ; the amount paid for the 
rent of the house or premises occupied as a residence for 
himself or his family, and the amount paid out for usual 
and ordinary repairs. No deduction shall be made for 
any amount paid out for new buildings, permanent im- 
provements, or betterments made to increase the value 
of any property or estate. 

§i0. That the tax hereinbefore provided shall be 
assessed upon the gains, profits and income for the year 
ending on the 3lst day of December next preceding the 
time for levying and collecting said tax,and shall be 
levied on the Ist day of March, 1871 and 1872, and be due 
and payable on or before the 30th day of April in each of 
said years. And in addition to any sum annually due 
and unpaid after the thirtieth day of April, and for ten 
days after notice and demand thereof by the collector, 
there shall be levied and collected, as a penalty, the sum 
of five percentum on the amount unpaid, and interest 
on said amount at the rate of one per centum per month 
from the time the same became due, except from the 
estates of deceased, insane, or insolvent persons. 

211. That it shall be the duty of every person of lawful 
age, whose gross income during the preceding year ex- 
ceeded two thousand dollars, to make and render a re- 
turn,on or before the day designated by law, to the 
assistant assessor of the district in which he resides, of 
the gross amount of his income, gains and profits as afore- 
said; but not including the amount received from any 
corporation whose officers, as authorized by law, with- 
hold and pay as taxes a per centum of the dividends 
made of the interest or coupons paid by such corpora- 
tion, nor that portion of the salary or pay received for 
services in the civil, military, naval, or other service of 
the United States, or as senator, representative, or dele- 
gate in congress, from which tax has been deducted, nor 
the wages of minor children not received; and every 
guardian and trustee, executor or administrator, and 
any person acting in any other fiduciary capacity, or as 
resident agent for, or copartner of, any non-resident alien, 
deriving income, gains and profits from any business, 
trade or profession carried on in the United States, or from 
rents of real estate situated therein, shall make and ren- 
der a return as aforesaid to the assistant assessor of the 
district in which he resides, of the amount of income, 
gains and profits of any minor or person for whom he 
acts, The assistant assessor shall require every such re- 
turn to be verified by the oath of the party rendering it, 
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and may increase the amount of any return, after notice 
to such party, if he has reason to believe that the same 
is understated. In case any person having & gross in- 
come, as above, of two thousand dollars or more, shall 
neglect or refuse to make and render such return, or 
ghall render a false or fraudulent return, the assessor or 
the assistant assessor shall make such return, according 
to the best information he can obtain by the examina- 
tion of said person, or of his books or accounts, or by any 
other evidence, and shall add, as a penalty, to the amount 
of the tax due thereon, fifty per centum in all cases of 
willful neglect or refusal to make and render a return, 
and one hundred rcentum in all cases of a false or 
fraudulent return having been rendered. The tax and 
the addition thereto as penalty shall be assessed and col- 
lected in the manner provided for in cases of willful 
neglect or refusal to render a return, or of rendering a 
false or fraudulent return. But no penalty shall be 

ssed upon any person for such = ect or refusal, or 
for making or rendering a false or fraudulent return, ex- 
cept after reasonable notice of the timeand place of hear- 
ing, to be regulated by the commissioner of internal rev- 
enue, so as to give the person charged an opportunity 
to be heard: provided, that no collector, deputy collector, 
assessor, or assistant assessor, shall permit to be pub- 
lished in any manner such income returns, or any part 
thereof, except such general statistics, not specifying the 
names of individuals or firms, as he may make public, 
under such rules and regulations as the commissioner of 
internal revenue shall prescribe. 

212. That when the return of any person is increased 
by the assistant assessor, such person may exhipit his 
books and accounts and be permitted to prove and de- 
clare, under oath, the amount of income liable to be 
assessed; but such oath and evidence shall not be con- 
clusive of the facts, and no deductions claimed in such 
eases shall be allowed until approved by the assistant 
assessor. Any person may appeal from the decision of 
the assistant assessor, in such cases, to the assessor of 
the district, and his decision thereon, unless reversed b 
the commissioner of internal revenue, shall be final. 
The form, time and manner of egy y shall be sub- 
ject to regulations to be prescribed by the commissioner 
of internal revenue. 

13. That any person,in his own behalf, or as such 
fiduciary or agent, shall be permitted to declare, under 
oath, that he, or his ward, beneficiary, or principal, was 
not possessed of an income of two thousand dollars, 
liable to be assessed according to the provisions of this 
act; or ro declare that an income tax has been asses- 
sed and paid elsewhere in the same year, under author- 
ity of the United States, upon his income, gains and 
profits, or those of his ward, beneficiary, or principal, 
as required by law; and if the assistant assessor shall 
be satisfied of the truth of the declaration, such person 
oe eaves be exempt from income tax in the said 

strict. 

§ 14. That consuls of foreign governments who are not 
citizens of the United States shall be exempt from any 
income tax imposed by this act which may be derived 
from their official emoluments, or from property in 
foreign countries: provided, that the governments which 
such consuls may represent shall extend similar ex- 
emption to consuls of the United States. 

§15. That there shall be levied and collected for and 
during the year 1871 a tax of two and one-half percentum 
on the amount ofall interest or coupons paid on bonds 
or other evidences of debt issued and payable in one or 
more years after date, by any of the corporations in this 
section hereinafter enumerated, and on the amount of 
all dividends of earnings, income, or gains hereafter de- 
clared, by any bank, trust company, savings institution, 
insurance company, railroad company, canal company, 
turnpike company, canal navigation company, and slack- 
water company, whenever and wherever the same shall 
be payable, and to whatsoever person the same may be 
due, including non-residents, whether citizens or aliens, 
and on all undivided profits of any such corporation 
which have accrued and been earned and added to any 
surplus, contingent, or other fund, and every such cor- 
poration having paid the tax, as aforesaid, is hereby 
authorized to deduct and withhold from any payment on 
account of interest, coupons, and dividends an amount 
equal to the tax of two and one-half per centum on the 
same; and the payment tothe United States, as provided 
by law, of the amount of tax so deducted from the inter- 
est, coupons, and dividends aforesaid, shall discharge the 
corporation from any liability for that amount of said 
interest, coupons, or dividends, claimed as due to any 
person, except in cases where said corporations have 

rovided otherwise by an express contract: Provided, 

at the tax upon the dividends of insurance companies 
shall not be deemed due until such dividends are paya- 
ble, either in money or otherwise; and that the money 
returned by mutual insurance companies to their policy 
holders, and the annual or semi-annual interest allowed 
or paid to the depositors in savings banks or savings 
institutions Shall not be considered as dividends; and 
that when any dividend is made, or interest, as aforesaid, 
is paid, which includes any part of the surplus or contin- 
= fund of any corporation which has been assessed and 
ne tax paid thereon, or which includes any part of the 
dividends, interest, or coupons received from other cor- 
porations whose officers are authorized by law to holda 





per centum on the same, the amount of tax so paid on 
hat portion of the surplus or contingent fund, and the 
amount of tax which has been withheld and paid on 
dividends, interest or coupons so received, may be de- 
ducted from the tax on such dividend or interest. 

216. That every person having the care or management 
of any corporation liable to be taxed under the last pre- 
ceding section shall make and render to the assessor, or 
assistant assessor, of the district in which such person 
has his office for conducting the business of such corpora- 
tion, on or before the tenth day of the month following 
that in which any dividends or sums of money become 
due ad gy ong as aforesaid, a true and complete return, 
in such form as the commissioner of internal revenue 
may prescribe, of the amount of income and profits, and 
of taxes, as aforesaid, and there shall be annexed thereto 
adeclaration of the president, cashier, or treasurer of 
the corporation, under oath, that the same contains a true 
and complete account of the income and profits, and of 
taxes, as aforesaid. And for any default in the making 
or rendering of such return, with such declaration an- 
nexed, the corporation so in default shall forfeit, asa 
penalty, the sum of $1,000; and in case of any default in 
making or rendering said return, or of any default in the 

yment of the tax as required, or of any part thereof, 

he assessment and collection ofthe tax and penalt; shall 

be in accordance with the general provisions of law in 
other cases of neglect and refusal, 

217. That sections 120, 121, 122, and 128 of the act June 
30, 1864, entitled “ An act to provide internal revenue to 
ee the government, to pay interest on the public 
debt, and for other purposes,” as amended by the act of 
July 18, 1866, and the act of March 2, 1867, shall be con- 
strued to impose the taxes therein mentioned to the Ist 
day of August, 1870, but after that date no further taxes 
shall be levied or assessed under said section; and all 
acts and parts of acts relating to the taxes herein re- 
poanesy and all the provisions of said acts shall continue 

n full force for levying and collecting all taxes properly 
assessed, or liable to be assessed, or accruin 
| ecanigernen se of former acts, or drawbacks, ther 

as already accrued, or which may hereafter accrue, 
under said acts, and for maintaining and continuin 
liens, fines, penalties and forfeitures incurred under an 
by virtue thereof, And this act shall not be construed to 
affect any act done, right accrued, or nalty incurred 
under former acts, but every such rig 
And for carrying out and complet ng all proceedings 
which have been already commenced, or that may be 
commenced, to enforce such fines, penalties and forfeit- 
ures, or criminal proceedings under said acts, and for the 
ae of crimes of which any party shall be or has 

een found guilty. 

218. That the president is hereby authorized to annex 
to, and unite with, each other, ‘two or more adjoining 
collection districts, whenever, in his opinion, it will re- 
duce the expenses of collecting the internal revenue 
without impairing the efficiency of the service; and 
thereupon shall retain but one collector and one assessor 
for such enlarged district. And the president is also 
authorized to consolidate in like manner, at his disecre- 
tion, any two or more adjoining supervisors’ districts, 
and to retain or appoint one supervisor for such consoli- 
dated district. 

?—. That as soonas practicable after the passage of this 
act the number of assistant assessors — shall be 
permanently reduced by the discharge of all officers of 
that class who are assigned specially to the assessment 
of ony taxes which shall have been abolished by law; 
and the commissioner of internal revenue shall re- 
quired further to reduce the number of assistant asses- 
sors in proportion to any reduction of the service of 
assessment which has been made, or may hereafter be 
made, by the repeal of any portion of the internal taxes, 

#—. That section 67 of an act approved July 13, 1866, 
entitled “An act to reduce internal taxation, and to 
amend an act entitled ‘An act to provide internal rev- 
enue to support the government, to pay interest on the 
= debt, and for other purposes,’ approved June 30, 

864, and acts amendatory thereof,” be amended by in- 
serting after the words “‘ that in any cases, civil or crimi- 
nal,” the words “at laworinequity.” Also, by insertin 
after the words “if the suit were commenced in the cour 
beiow by summons,” the words following: “ subpoena, 

etition, or by any other form of action, except as here- 

nafter provided.” Also, by inserting after the words 
“orifitwere commenced by capias,” the words follow- 
ing: “or by any similar form of proceeding by which a 
personal arrest is ordered.” 

§ 19. That after the 3lst day of December, 1870, in lieu of 
the duties now imposed by law on the articles herein- 
after enumerated or provided for, imported from foreign 
countries, there shall be levied, collected, and paid the 
following duties and rates of duties, that is to say: 

On teas of all kinds, fifteen cents per pound, 

On coffee of all kinds, three cents pee penne. 

On cacao or cocoa, two cents per pound. 

On cocoa leaves or shells, one cent per pound, 

On ground or prepared cacao or cocoa, five cents per 
pound; and on chocolate, seven cents per pound, 

On all molasses, five — gallon. 

On tank-bottom, syrup of sugar-cane juice, meluda, 
concentrated melada, and concentrated molasses, one 
and one-half cents per pound, 
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On all raw or muscovado sugar not above No.7 Dutch 
standard in color, one and three-quarters cents per 


pound. 

On all raw or muscovado sugar above No.7 Dutch stand- 
ard in color, and on all other sugars not above No. 10 
Dutch standard in color, two cents per pound, 

On all other above No. 10 Dutch standard in 
color, and not above No. 13 Dutch standard in color, two 
and one-quarter cents per pound. 

On all other sugars above No, 13 Dutch standard in 
color, and not above No. 16 Dutch standard in color, two 
and three-quarter cents per pound, 

On all sugars above No. 16 Dutch standard in color, and 
not above No. 20 Dutch standard in color, three and one- 
quarter cents per pound. 

On all sugar above No. 20 Dutch standard in color, and 
on all refined loaf, lump, crushed, powdered, and granu- 
lated s four cents per pound: vided, that the sec- 
retary 0 the treasury shall, by regulations, prescribe 
and require that samples shall taken by inspectors 
from the hogshead, box, or other package, in such a man- 
ner as to represent a true average of the contents of the 
package, and from a sufficient number of packages of the 
same mark in each and every invoice, so that the sam- 
ples on which the classification is made shall be a fair 
average in Sy of the sugar imported under that 
mark; and the classification shall be adjudged on the 
entire mark accordingly; and the weights of sugar im- 

rted in casks or boxes shall be marked oe, od 
e - 


e custom-house weigher by scoring the figures in 
bly on each poaey 
That all syrup 
a, tra 


2. 
of sugar, syrup of sugar-cane juice, me- 
ted lada, or concentrated molasses, 
entered under the name of molasses, shall be forfeited to 
the United States. 

On all wines imported in casks containing not more 
than twenty-two per cent of alcohol, and valued at not 
exceeding forty cents per gallon, twenty-five cents per 

allon ; valued at over forty cents and not over one dol- 
ar per gallon, sixty cents per gallon; valued at over one 
dollar per gallon, one dollar per gallon, and in addition 
thereto twenty-five per cent ad valorem. On wines ofall 
kinds, imported in bottle, and not otherwise herein pro- 
vided for, the same rate per gallon as wines imported in 
casks; but all bottles containing one quart or less than 
one quart, and more than one pint, shall be held to con- 
tain one quart; and all bottles —ane one pint or 
less shall held to contain one pint, and shall pay in 
addition three cents for each bottle. 

On champagne and all other sparkling wines, in bot- 
tles,six dol a dozen bottles containing each not more 
than one quart and inore than one pint; and three dol- 
lars per dozen bottles containing not more than one pint 
each, and more than one-half pint; and one dollar and 
fifty cen*s per dozen bottles containing one-half pint each 
or less; and in bottles containing more than one quart 
each, shall pay, in addition to six dollars per dozen bot- 
tles, at the rate of two dollars per gallon on the quantity 
in excecs of one quart per bottle: Provided, That any 
liquors containing more than twenty-two per cent of 
alcohol, which shall be entered under the name of wine, 
shall be forfeited to the United States; And provided fur- 
ther, That wines, eo and other spirituous liquors 
imported in bottles shal be packed in packages contain- 
ing not less than one dozen bottles in each package ; and 
all such bottles shall pay an additional duty of three 
cents for each bottle; no allowance shall be made for 
breakage unless such breakage is actually ascertained by 
count and certified by a custom-house appraiser; and so 
much of section 59 of an act entitled *“* An act to reguiate 
the collection of duties on imports and tonnage,” a 
proved March 2, 1799, as provided for allowance ior leak- 
age and breakage, is hereby repealed, 

On brandy and on other spirits manufactured or dis- 
tilled from grain or other materials, and not otherwise 
provided for, two dollars per proof llon: Provided, That 
each and a pee or wine gallon of measurement 
shall be counted as at least one pooct gallon; and the 
stundard for determining the proof of brandy and other 
opie and of wines or liquors of any kind imported 
shall be the same as that which is defined in the second 
section of the act imposing taxes on distilled spirits and 
tobacco, and for other purposes, spqceres June 20, 1868. 

On cordials, liqueurs, arrack, absinthe, kirsch-wasser, 
vermuth, ratafia, and other similar spirituous beverages, 
or bitters containing spirits and not otherwise provided 
for, two dollars per proof gallon: Provided, That any 
brandy or other spirituous liquors imported in casks of 
less capacity than fourteen gallons shall be forfeited to 
the United States. 

On pimento, and on black, white, and red or Cayenne 
pepper, five cents per pound. 

nm ground pimento, and on ground pepper of all kinds, 
ten cents per pound. 

On ginger root, two cents per pound. 

On ginger, ground, five cents per pound. 

On Y eee and on nutmegs, twenty cents per 
pound, 

On mace, twenty-five cents per pound. 

On cloves, five cents per pound. 

On clove stems, three cents per pound. 

On cassia and cassia vera, ten cents per pound. 

On ~~ buds and ground cassia, twenty cents per 











On all other spices, twenty cents per pound; ground or 
prepared, thirty cents per pound. 

On corsets, or manufactured cloth, woven or made in 
patterns of such size, shape, and form, or cut in such man. 
ner as to be fit for corsets, when valued at six dollars per 
dozen or less, two dollars per dozen; when valued over 
six dollars per dozen, thirty-five per cent ad va ‘ 

On eyelets of every description, six cents per thousand, 

On ultramarine, six cents per pound, 

On wools on the skin, the same rates as on other wools, 
the quantity and value to be ascertained under such ruleg 
as the secretary of the treasury may prescribe, 

On flax straw, $5 per ton. 

On flax not hackled or dressed. $20 per ton; on flax 
hackled, known as “ dressed line.” $40 per ton. 

On hemp, manilla, and other like substitutes for hemp, 
not otherwise — for, $25 per ton. 

On the tow of flax or hemp, $10 per ton. 

On jute, sunn, coir, and Sisal grass, $15 per ton. 

On jute buts, $6 per ton. 

On cotton bagging, or other manufactures, not other. 
wise provided for, suitable for the uses to which cotton 
bagging is applied, composed in whole or in part of hemp, 
jute, fax, gunny bags, gunny cloth, or other material, 
and valued at seven cents or less per square yard, two 
cents per pound; valued at over seven cents per square 
yard, three cents per pound. 

On iron in pigs, $7 per ton. 

On cast scrap-iron of every description, $6 per ton. 

On wrought scrap-iron of every description, $9 per ton, 

Provided, That nothing shall be deemed scrap-iron ex- 
cept waste or refuse iron, that has been in actual use, and 
is fit only to be remanufactured, 

On sword blades, thirty-five per centum ad valorem, 

On swords, forty-five per centum ad valorem. 

On steel railway bars, one and one-quarter cent per 
pound; and on all railway bars made in part of steel, one 
cent per pound : Provided, That metal cemented, cast, or 
made from iron by the Bessemer or pneumatic process, 
of whatever form or description, shall be classed as steel: 
Provided, That round iron in coils, three-sixteenths of an 
inch or less in diameter, whether coated with metal or 
not so coated, and all descriptions of iron wire, and wire 
of which iron is a component part, not otherwise specifi- 
cally enumerated and provided for, shall pay the same 
duty as iron wire, bright, coppered, or tinned: And 
vided further, That steel, commercially known as crino- 
line, corset, and hat steel wire, shall pay duty at the rate 
of nine cents per pound and ten per centam ad valorem, 

On rough or unfinished grindstones, $1.50 per ton; en 
finished grindastones, $2 per ton, 

On freestone, sandstone, granite, and all building or 
monumental stone except marble, $1.50 per ton. 

On all sawed, dressed, or polished marble, marble slabs, 
and marble paving tile, thirty per centum ad valorem, and 
in addition twenty-five cents r superficial square foot 
not exceeding two inches in thickness; if more than two 
inches in thickness, ten cents per foot, in addition to the 
above rate for each inch or fractional part thereof in ex- 
cess of two inches in thickness: Provided, That if exceed- 
ing six inches in thickness, such marble shall be subject 
to the duty now imposed upon marble blocks. 

On hair cloth of the description known as hair seating, 
eighteen inches wide or over, forty cents per square yards 
a nae eighteen inches wide, thirty cents per square 

yard. 

. On hair cloth, known as crinoline cloth, and on all 
other manufactures of hair not otherwise provided for, 
thirty per centum ad valorem. 

On hair-pins made of iron wire, fifty per centum ad 
valorem, 

On aniline dyes and colors, by whatever name known 
fifty cents per pound, and thirty-five per centum ad 
valorem, 

On buttons and on ornaments for dresses and outside 
garments made of silk, or of which silk is the component 
material of chief value, and containing no wool, worsted, 
or goat’s hair, fifty per centum ad valorem, 

On silicate of soda, or other alkaline silicates, a half a 
cent per pound. 

On sporting gun-wads of all descriptions, thirty-five per 
centum ad valorem, 

On manufactures or articles of nickel, albata, or white 
metal, argentine, German silver, and the like mixed 
metals, and of aluminium and its alloys, forty-five per 
centum ad valorem. 

On watches, watch-cases, watch movements, parts of 
watches, and watch materials, twenty-five per centum ad 
valorem, 

On watch jewels, ten per centum ad valorem, 

On live animals, pte A ag) centum ad valorem: Iro- 
vided, That animals specially imported for breeding pur- 
poses, from beyond the seas, shall be admitted free, upon 
proof thereof satisfactory to the secretary of the treasury, 
and under such regulations as he may pecsoetne : Al 
grace further, That teams of animals, including their 

1arness and tackle, actually owned by persons immigrat- 
ing to the United States with their families from foreign 
countries, and in actual use for the purposes of sach im- 
migration, shali also be admitted free of duty, under such 
regulations as the secretary of the treasury may pre- 
scribe: And provided further, That all animals brouglit 
into the United States temporarily and for a period not 
exceeding six months, for the purposes of exhibition or 
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tition for prizes offered by any agricultural or rac- 
Cee otationn t shall be admitted free of —* n bond 
being first given, in accordance with regulations to be 


rescribed by the secretary of the treasury, with condi- 
Fon that the full duty hereinbefore imposed shall be paid 
in case of the sale ot any such animals in the United 
States. 

On oranges, lemons, pineapples, and grapes, twenty per 
centum ad va 
shaddocks, mangoes, and cocoanuts, ten 

: Provid 


lorem ; and on limes, bananas, plantains. 
rcentum ad 

valorem: ed, That no allowance shall be made for 
loss by decay on the voyage, unless the said loss shall 
exceed twenty-five per centum of the quantity, and the 
allowance then made shall be only for the amount of loss 
in excess of twenty-five per centum of the whole quan- 

ty. 
i Zante, or other currants, and prunes and plums, two 
and one-half cents per pound. 

On neat’s-foot oil, and all animal, whale, seal, and fish 
oils, twenty per centum ad valorem, 

On oil made of linseed or flaxseed, ae oe per gal- 
lon, seven pounds and a half of weight to be estima as 


a gallon. 

On hempseed and rapeseed, and other oil seeds of a like 
character other than linseed or flaxseed, one-half cent 

r pound. 

On linseed or flaxseed, twenty cents per bushel of cy 
six pounds weight: Provided, That no drawback shall be 
allowed on oilcake made from imported seed. 

On sesame seed oil or cenne oil, and cotton-seed oil, 
thirty cents per gallon. 

On sesame seed, ten per centum ad valorem, 

On opium, one dollar per pound, 

On opium prepared for smoking, and on all other pre- 

rations of ge not otherwise provided for, six dol- 
ars per pound: Provided, That — prepared for smok- 
ing, and other preparations of opium, deposited in bonded 
warehouse, shall not be removed therefrom for exporta- 
tion without payment of duties, and such duties shall 
not be refunded. 

On morphia, and on all salts of morphia, one dollar per 


ounce. 

On cotton thread, yarn warps or warp yarn, not wound 
upon spools, whether single or advanced beyond the con- 
dition of single by twisting two or more single yarns to- 
gether, whether on beams or in bundles, skeins, or cops 
or in any other form, valued at not exceeding forty cents 
per pound, ten cents per und; valued at over fort 
cents per pound and not exceeding sixty cents per pound, 
twenty cents per pound; valued at over sixty cents per 
pound and not exceeding eighty cents per pound, nanos 
cents per pound ; valued at over eighty cents per poun 
forty cents per pound; and in addition to said rates of 
duty twenty per centum ad valorem. 

#29. That, on and after the 3lst day of December, 1870, 
in addition to imported articles now by law exempt from 
duty and not herein otherwise provided for, the followin 
articles hereinafter enumerated and provided for sha: 
also be free: 

Acid, arsenious, crude; acid, nitric, not chemically 
pure; acid, muriatic; acid, oxalic; acid, picric, and nitro- 
picric: Provided, That carboys containing acids shall be 
subject to the same duty as if empty; arsenic; aconite, 
root, leaf, and bark; agaric; alkanet root; alkekengi; 
albumen and lactarine; amber, gum; aloes; aniline oil, 
crude; ammonia, crude; annato seed ; argols, crude; as- 
bestos, not manufactured; articles imported for the use 
of the United States: Provided, That the price of the same 
did not include the duty ; articles, the growth, produce, 
and manufacture of the United States, when returned in 
the same condition as exported: Provided, That proof of 
the identity of such articles be made under regulations 
to be prescribed, by the secretary of the treasury; and if 
such articles were subject to internal tax at the time of 
person. such tax shall be proved to have been paid 
before exportation and not refunded. And all acts and 
parts of acts heretofore passed prescribing regulations in 
"ee to such importations are hereby repealed, 

mboos, unmanufactured ; barks, viz.: quilla, Peru- 
vian, Lima, calisaya, and all cinchona barks, canella, 
alba, pomegranate, croton, cascarilla, and all other barks 
not otherwise provided for; belladonna, root and leaf; 
bromine; bitter apples, colocynth, coloquinitida; ber- 
ries, nuts, and vegetables for dyeing, or used for compos- 
ing dyes, not otherwise provided for in this act; bells 
broken and bell metal broken, and fit only to be re-man- 
ufactured ; bones, crude, not manufactured, bones ground 
and calcined, bone dust and bone ash for manufacture of 
phosphates and fertilizers; books which have been 
printed and manufactured more than twenty years; burr 
stone in blocks, rough or unmanufactured, and not bound 
up into millstones; buchu leaves. 

Citrate of lime; columbo root; cantharides; castor or 
eastoreum; catechu or cutch; catgut or whip-gut, un- 
manufactured; coal. anthracite; coculus indicus; co- 
nian, cicuta or hemlock, seed and leaf; cudbear; collec- 
tions of antiquity, specially imported, and not for sale; 
chalk and’ cliff stone, unmanufactured; cork wood, or 
cork bark, unmanufactured; carnelian, unmanufac- 
tured; cuttle-fish bone. 

Diamond dust or bort; dragon’s blood. 

Eggs; emery ore or rock, not pulverized, not ground; 
esparto or Spanish grass, and other grasses, and pulp of, 
for the manufacture of paper. 





Fibrine, in all forms; fish, fresh, for immediate con- 
sumption; fish for bait; flint and ground flint stones; 
folie re fashion plates engraved on steel or on 
wood, colored, plain; fur skins of all kinds not dressed in 
any manner. 

Glass, broken in pieces which cannot be cut for use, and 
fit only to be re-manufactured ; guano, and other animal 
manures; gums, Arabic, Jeddo, Senegal, Barbary, East 
India, Cape, Australian, gum benzoin or benjamin, gum 
copal, sandarac, damar, gamboge, cowrie, mastic, shellac, 
tragacanth, olebanum, guaiac, myrrh, bdellium, galba- 
num, and all gums not otherwise provided for; gutta- 
percha, crude; goat skins, raw. 

Horse and cow hair, not cleaned and dressed ; hoofs, 
horns, and horn tips; hide cuttings, raw and in the hair, 
a glue stock; hemlock bark; hyoscyamus, or henbane 


af, 

Iodine, crude; i ¢; india-rubber, crude, and milk of; 
ivory and vegetable ivory, unmanufactured. 

Jalap; jet, unmanufactured; juniper and laurel ber- 
ries. 

Kryolite. 

8. lac, crude, seed, button, stick, shell.or dye ; lava un- 
manufactured ; leeches; life-boats and life-saving appa- 
ratus, specially imported by societies incorpora or 
established to encourage the saving of human life; 
liquorice root; litmus and all lichens, prepared or not 
prepared; logs and round unmanufactured timber not 
otherwise provided for, and ship timber. 

der root, of all kinds, ground, and ground mun- 
geet or Indian madder; manna; moss, Iceland, and other 
mosses, crude; musk and civet, crude, in natural pod. 

Nitrate of soda, or cubic nitre. 

Oak bark; ore of antimony, or crude sulphuret of; 
orange and lemon peel, not preserved, candied, or other- 
wise prepared ; orchil or archil, in the weed or liquid. 

Palm nuts and palm nut kernels; palm and cocoa nut 
oil; paintings; statuary, fountains, and other works of 
art, the production of American artists: Provided, That 
the fact of such production be verified by the certificate 
of any consul or minister of the United States indorsed 
upon the written declaration of the artist: And ded 
further, That all paintings, statuary, fountains, and 
other works of art, the production and property of an 
American artist, now held for payment of duties in any 
custom house of the United States, shall be surrendered 
to such artist without payment of duties or charge, upon 
his affidavit filed in the department of the secretary of 
the treasury that the same are the preduction of such 
artist. Paintings, statuary, fountains and other works 
of art, import expressly for presentation to national 
institutions or to any state, or to any municipal corpora- 
tion; philosophical and scientific apparatus, instru- 
ments and preparations, statuary, casts of marble, 
bronze, alabaster, or plaster of Paris, paintings, draw- 
ings, and etchings, specially imported in good faith, for 
the use of any society or institution incorporated or 
established for philosophical, educational, scientific, or 
literary purposes, or encouragement of the fine arts, and 
not intended for sale; household effects of persons and 
families returning or ——e from foreign countries 
which have been in actual use abroad by them, and no 
intended for any other person or persons, or for sale, not 
exceeding the value of five hundred dollars. Phos- 
phates, crude or native, for fertilizing purposes; plants, 
trees, shrubs, roots, seed-cane, and seeds imported by the 
department of agriculture of the United States botani- 
cal garden ; platinum vases or retorts for chemical uses, 
or parts thereof; potassa, muriate of. 

uassia wood. 

s, of cotton, linen, jute and hemp, and paper waste, 
or waste or clippings of any kind fit only for the manu- 
facture of paper, including waste rope and waste bag- 
ging 5 rhubarb; resins, crude, not otherwise provided 
‘or; rose leaves, 

Saffron and safflower; sarsaparilla, crude; seaweed 
not otherwise provided for; scammony, or resin of 
scammony; sandal wood; seeds—cardamom, caraway, 
coriander, fenugreek, fennel, cummin, and other seode 
not otherwise provided for; senna, in leaves; shells of 
every description, not manufactured; shrimps, or other 
shell-fish; skeletons and other preparations of anat- 
omy; silkworm gS; specimens of natural history, 
botany and mineralogy, when imported for cabinets as 
objects of taste, or science, and not for sale; squills or 
silla; sweepings of silver or gold. 

Tapioca, cassava, or cassada; tea plants: turtles. 

Verdigris, or subacetate of copper. 

Wood ashes, and lye of, and beet root ashes; woods, 
viz.: poplar or other woods for the manufacture of paper; 
worm seed, levant. 

Xylotile. 

221. That for the term of two years from and after the 
passage of this act, and no longer, machinery and ry 4 
ratus designed only for, and adapted to be used for, 
steam-towage on canals, and not now manufactu 
in the United States, may be imported by any state, 
or by any person duly authorized by the legislature 
of any state, free of duty, subject to such regula- 
tions as may be ate ey by the secretary of the treas- 
ury. And also that for the term of two years from and 
after the passage of this act, and no longer, steam-plough 
machinery, adapted to the cultivation of the soil, may 
be imported by any person for his own use, free of duty, 
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subject io such regulations of the secretary of the treas- 
as before provided. 

P22. That the word “ saltpetre,” as used in section 7 of 
the act of March 3, 1863, allowing drawback of duty on 
foreign saltpetre, manufactured into gun powder in the 
United States, and exported therefrom, shall be con- 
strued to mean the element of nitre so used, whether it 
bethe nitrate of potash or nitrate of soda. 

223. That section 15 of the act approved July 14, 1862, 
entitled “An act increasing, temporarily, the duties on 
imports, and for other —, and section 4 of the act 
in amendment thereof, approved March 3, 1865, be, and 
the same are hereby, so amended that no ship, ves- 
sel, steamer, boat, barge, or flat belonging to any citizen 
of ‘the United States, trading from one port or int 
within the United States, to another og! or —_— within 
the United States, or employed in the bank, whale, or 
other fisheries, shall here r be subject to the tonnage 
tax or duty provided for in said acts ; and the provisoin 
section one hundred and three of the * Act to i 
internal revenue to aa government and to pay 
the interest on the public debt, and for other pu ses,’’ 
approved June 30, 1864, requiring an annual special tax to 
be paid by boats, barges and flats, is hereby repealed. 

4 . That all imported goods, wares and merchandise 
which may be in the public stores or bonded warehouses 
on the day and year this act shall take effect, shall be 
subjected to no other duty upon the entry thereof for 
consumption, than if the same were imported respect- 
ively after that day; and all goods, wares and merchan- 
dise remaining in bonded warehouses on the day and 
year this act shall take effect, and upon which the duties 
shall have been paid, shall be entitled toa refund of the 
difference between the amount of duties paid, and the 
amount of duties said goods, wares and merchandise 
would be subject to, if the same were imported respect- 
ively after that day, 

225. That all provisions of existing laws whereby any 
tax or duty is laid upon bequests or devises, or transfers 
by deed, grant or gift, made or intended to take effect 
after the death of the grantor, of any real or personal 
property, in trust or otherwise, for public uses of a liter- 
ary, educational, or charitable character, or upon any 
real or personal estate which may become subject to any 
trust as aforesaid under any past or future disposition, 
which, if made in favor of an individual, would confer 
on him a succession, be, and the same are hereby 
repealed, and no taxes heretofore levied thereunder, but 
not paid, shall be collected. 

a That in all cases where tobacco is required to be 
put up in wooden kages as provided by section 62 of 
an act entitled “An act imposing taxes on distilled spirits 
and tobacco, and for other purposes,’’ approved July 20. 
1868, it shall be lawful for the commissioner of internal 
revenue to allow the same to be put up in metallic pack- 
ages: Provided, That they shall be constructed with such 
corrugations for receiving and protecting the revenue 
stamps as the commissioners may approve. 

Fae That whenever any merchandise, except wine, dis- 
tilled spirits, and perishable or explosive articles, or 
articles in bulk, imported at the portsef New York, in 
the state of New York; Philadelphia, in the state of 
Pennsylvania; Boston, in the state of Massachusetts; 
Baltimore, in the state of Maryland; Portland, in the 
state of Maine; Port Huron,in the state of Michigan ; 
New Orleans, in the state of Louisiana; and San Fran- 
cisco, in the state of California, shall appear by the in- 
voice or bill of lading, and by the manifest, to be con- 
signed to and destined for either of the ports specified in 
section 35 of this act, the collector at the port of arrival 
shall permit the owner, agent, or consignee to make 
entry thereof for warehouse or immediate transportation, 
in triplicate, setting forth the particulars in such entry, 
and the route by which such goods are to be forwarded, 
whether by tand or water. The entry having been com- 
pared with the invoice and duly sworn to, such an ex- 
amination of the goods and merchandise shall be made 
as shall satisty the customs officers that the same corres- 

nds with the manifest and invoice, and the duties es- 

imated on the value and quantity of the invoice, and on 
the execution of a bond, as hereinafter provided, the col- 
lector shall deliver the same to be immediately trans- 
ported to such port of destination, at the sole cost and 
risk ofsuch owner, agent, or consignee. And goods and 
merchandise imported to any of the aforesaid ports of 
entry and designed for any port designated by the thirty- 
fifth section of this act, the collector of said port shall 
give priority in time to the examination of said goods 
and merchandise for the purpose of forwarding the same 
to their port of destination, and said examination shall 
not necessitate the transportation of said goods and mer- 
chandise to the warehouse or appraiser's office; such 
merchandise, so entered for immediate pemapertation 
shall not be subject to appraisement and _ dation of 
duties at the port of first arrival, aforesaid, but shall 
undergo such examination as the secretary of the treas- 
ury shall deem necessary to verify the invoice and entry 
and thesame examination and appraisement thereof 
shall be required and had at the said port of destination 
as would have been required at the port of original 
importation, ifsuch merchandise had been entered for 
at ey or warehouse at such port. 

§ 2. at the bond required by the foregoing section 
shall be in the penal sum of at least double the invoice 
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value of the merchandise, with the duties added, and in 
such form and with such number of sureties (not legs 
than two) as shall be prescribed by the secretary of the 
treasury; and the said sureties shall justify, by affidavit 
taken before the collector of customs and attached tothe 
said bond, in an amount at least double the penalty of 
the bond, and the s»id collector shall certify to their suffi. 
ciency; and the said bond may be executed at the port 
of final destination and transmitted to the collector atthe 
rt of first arrival, as provided by the act of March 2, 
29. That merchandise so entered for transportation 
shall be delivered to and transported by commen car. 
riers, to be designated for this purpose by the secretary 
of the treasury, and to or by none others; and such car. 
riers shall be responsible to the United States as com. 
mon carriers for the safe delivery of such merchandise to 
the collector at the oe of its destination ; and before 
any such carriers shall be permitted to receive and trans. 
rt any such merchandise, they shall become bound to 
he United States in bonds of such form and amount, 
with such conditions (not inconsistent with law) and 
such security as the secretary of the treasury shall re- 


uire. 
“p30. That merchandise transported under the provisions 
of this act shall be conveyed in cars, vessels, or vehicles 
securely fastened with locks or seals, under the exclusive 
control of the officers of customs; and inspectors 
shall be stationed at proper points along the designated 
route, or upon any car, vessel, vehicle, or train, at the 
discretion of the said secretary, and at the expense of the 
said —— respectively. And such merchandise 
shall not be unladen or transshipped between the ports 
of first arival and final destination. 

§ 31. That merchandise so destined for immediate trans- 
portation, as aforesaid, except the packages designated 
for examination, shall be transferred, under proper super- 
vision, directly from the importing vessel to the cars 
vessel, or vehicles in which the same is to be transported 
to its final destination; and if transferred from the im- 
porting vessel to any bonded or other warehouse, or to 
any other place than sueh car, vessel, or vehicle, it shall 
be taken possession of by the collector as unclaimed, and 
deposited in _— store, and shall not be removed from 
such store without entry and appraisement, as in ordi- 
nary cases. But the secretary of the treasury may, in 
his discretion, and withsuch precaution as he shall deem 
proper, authorize the establishment of bonded ware- 
houses, especially and exclusively appropriated to the 
reception of such merchandise, in cases where its imme- 
diate transfer to the transporting car, vessel, or vehicle 
shall be impracticable. But merchandise remaining in 
such warehouses more than ten days shall be deprived 
of the privileges conferred by this act,and shall be taken 
possession of by the collector, as aforesaid, and held until 
regularly entered and appraised. 

§32. That the secretary of the treasury shall prescribe 
forms of entries, oaths, bonds, and other papers to be 
required, and all needful rules and regulations, not incon- 
sistent with law, to observed in the execution of 
this act, which shall have the force and effect of law. 

2 33. That the privileges of this act shall extend to the 
ports of New York, in the state of New York; Boston, in 
the state of Massachusetts ; Providence in the state of 
Rhode Island; Philadelphia in the sate of Pennsylvania; 
Baltimore, in the state of Maryland; Norfolk, in the 
state of Virginia; Charleston, in the state of South Caro- 
lina; Savannah, in the state of Georgia; New Orleans, 
in the state of Louisiana; Portland, in the state of Maine; 
Buffalo, in the state of New York; Chicago, in the state 
of Illinois; Cincinnati, in the state of Ohio; Saint Louis, 
in the state of Missouri; Evansville, in the state of 
Indiana; Milwaukee, in the state of Wisconsin; Louis- 
ville, in the state of Kentucky ; Cleveland, in the state 
of Ohio; San Francisco, in the state of California; Port- 
land, in the state of Oregon; Memphis, in the state of 
Tennessee ; and Mobile, in the state of Alabama; and tc 
importations from or to Europe, and from or to Asia, 01 
the islands adjacent thereto, via the United States. 

§ 34. That at each of said ports, for which an appraiser 
of imported merchandise is not now provided for by law, 
there shall be appointed an appraiser of imported mer- 
chandise, atasalary of three thousand dollars perannum 
and alsosuch number of weighers, gaugers, measurers an 
inspectors as may be necessary toexecute the provisions 
of this act, who shall receive the ordinary legal compen- 
sation of such officers. 

§ 35. That any person maliciously opening, beoskings 
orentering, by any means whatever, any car, vessel, vebi- 
cle, warehouse, or package, containing any such mer- 
chandise delivered for transportation, as aforesaid, re- 
moving, injuring, breaking or defacing any lock or seal 
placed upon such car, vessel, vehicle, warehouse or pack- 
age, or aiding, abetting, or encouraging any other per- 
son or persons so to remove, break, injure, or deface such 
locks or seals, or to open, break, or enter such car 
vessel, or vehicle, with intent to remove or cause to be 
removed, unlawfully,any merchandise therein, or in any 
manner to injure or defraud the United States; and any 
person receiving any merchandise unlawfully removed 
from any such car, vessel, or vehicle, knowing it to have 
been so unlawfully removed, shall be guilty of felony, 
and, in addition to any naities heretofore prescribed, 
shall, on conviction, be imprisoned not less than 
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s nor more than two years; and any rson 
pecan willfully false in any oath prescribed in this act, 
or by the secretary of the treasury in pursuance of 
authority to make all needful regulations conferred upon 
him by this act, shall be guilty of willful and corrupt 


peri hat sections 29 to 35, inclusive, of this act, shall 
sche effect on the Ist day of October, 1870. 


—_— + > 0+ a 


LEGAL OBITUARY, 


General William A. Leech, register of wills for Phila- 
delphia, died in that city on the 20th ult., of disease con. 
tracted while in the army. The deceased was born Feb- 
ruary 3, 1832, graduated at the Philadelphia high school, 
and entered West Point in 1850. He afterward studied 
law in the office of the late Benjamin Gerhard, Esq., and 
was admitted to practice at the Philadelphia bar. At 
the breaking out of the war, he went to the front as ma- 
jor of the first regiment organized, and served with dis- 
tinction till the close of the war, being brevetted briga- 
dier general for gallant and meritorious conduct in the 
field. After the surrender of Lee, he resumed the prac- 
tice of the law, and so continued until 1867, when he was 
elected register of wills. 


LORD JUSTICE GIFFARD. 


The legal profession, and the public who are accus- 
tomed to the courts of equity in Lincoln’s inn, will learn 
with regret the death of Lord Justice Giffard, which took 
place at his residence, 4 Prince’s gardens, Hyde Park, at 
half-past five o’clock on Wednesday afternoon (July 13th). 
The learned judge, who, both at the bar and upon the 
bench, was universally respected by the members of his 
profession, had been ailing for some time previously, but, 
asin the case of his late colleague, Sir Charles Selwyn, 
sucha fatally sudden termination to his illness had not 
been anticipated. 

The Right Hon, Sir George Markham Giffard was a son 
of Admiral Giffard, by Susannah, daughter of Sir John 
Carter, He was born at the admiral’s official residence 
in Portsmouth dock-yard in 1813, and was educated at 
Winchester and at New College, Oxford, of which he be- 
came a fellow. Subsequently he received the honor of 
B. C. L. from his university. He was called to the bar at 
the Inner Temple in Nov. 1840, and afterward became a 
bencher of his inn. Rather more than eighteen years 
after his call, and five years after his marriage to Maria, 
second daughter to Mr. Charles Pilgrim, of Kingsfield, 
Southampton, he received a silk gown, and, confining 
his attention chiefly to the court of Vice-Chancellor 
Wood, he secured a large practice at the equity bar. 
When, in the spring of 1868, Lord Cairns left the court of 
appeal for the woolsack, and the present lord chancellor 
was appointed his successor, the vacant vice-chancellor- 
ship was offered to and accepted by Mr. Giffard, who, ac- 
cording to the usual practice, received the honor of 
knighthood, He remained a judge of first instance about 
nine months, for in Dec. 1868, the elevation of Lord Justice 
Wood to the woolsack, by the title of Lord Hatherly, 
created another vacancy in the court of appeal, and Sir 
G. M. Giffard then received the appointment of lord 
justice, with a seat in the privy council. He will belong 
remembered in Lincvin’s inn as a sound lawyer and a 
painstaking judge, and only a few days ago one of his 
decisions, by which the Duke of Newcastle was held to 
have been properly adjudicated a bankrupt, was upheld 
unanimously on an appeal to the house of lords, 

Sir George Giffard is the fourth lord justice for whom 
the bell of Lincoln’s inn has tolled in less than four 
years, Sir J. L. Knight Bruce having died in Nov. 1866, 
Sir G. J. Turner in July 1867, and Sir C. J. Selwyn in Aug. 
1869. From the same court, in the beginning of 1868, Sir 
John Rolt was compelled to retire by an attack of 





paralysis, after only asix month’s tenure of the post, to 
the deep regret of the chancery suitors, who regarded 
Lord Cairns and Sir John Rolt as forming one of the 
strongest courts of appeal which had sat since the estab- 
lishment of that tribunal. — Law Times. 


—_——_.@—_____ 


BOOK NOTICES. 


Maxims of the Laws of England: By William Noye, At- 
torney-General, and of the Privy Council to King 
Charles I, with a biographical sketch of the author, 
and an index, by Clifford Stanley Sims, Albany: 
Joel Munsell. 1870. 

This little book, in the exquisite typography of the 
Albany Aldus, is a curious and interesting addition to 
our fund of resuscitated legal lore. The author was a 
distinguished politician and lawyer in his day. The chief 
thing he did was to invent “ship money,” which revolu- 
tionized England. He also deprived William Prynne, 
barrister, of his ears,on account ofhis ‘“*‘ Histrio Mastix,” 
or a screed against plays and players, in which the 
author spoke too liberally of Queen Henrietta Maria. 
The original title of this book was: “A Treatise of the 
Principal Grounds and Maxims of the Laws of this 
Nation; very useful and commodious for all students, and 
such others as desire the knowledge and understanding 
of the Laws.” It was founded on the common Latin and 
English maxims of the law. Most of it is good law now. 
Occasionally we discover something which has been out- 
marched, at least in this state, as for instance, ‘All that 
a@ woman hath appertaineth to her husband.’ The 
author says, too, ‘“‘A woman hath six ages;’’ that is 
nothing; we know some that have hada dozen. A wo- 
man was endowed, in gavelkind, of one half, “so long 
as she is unmarried and chaste.” We hope the Revolution 
ladies will not get hold of this book, It would go far 
toward rendering them insane. But let all other people 
interested in law buy it. 


—_——_+S eo 


MEETING OF THE JunGEs. —The judges designated by 
the supreme court bill to revise the rules of practice met in 
Albany on Wednesday, and organized by electing Judge 
Ingraham, of New York, president, and Judge Verplanck, 
of the superior court of Buffalo, secretary. The presid- 
ing justices of the general terms, and the chief justice of 
the superior court of New York, were appointed a com- 
mittee to draft new rules. The meeting was then ad- 
journed to the third Tuesday in December, 


_ EE ++ - 


A QUESTION OF PRIVILEGE. — The Law Times gives the 
following account of an amusing passage between the 
solicitor general and a maiden of doubtful age: 

“Sir Edward and Lady Gambier were sued in the court 
of common pleas on Saturday by an elderly lady named 
Moyell, forlibel. The plaintiff, a niece of Lady Gambier, 
complained of two letters written by the female defend- 
ant to her sister, in one of which Miss Moyell was spoken 
of as a cheat. 

“The plaintiff, in her evidence, gave a long account of 
the affairs of herself, her brother, and other members of 
her family in reference to the statements of the alleged 
libels. 

“The solicitor general, in cross-examination, put the 
following questions to her in reference to age: 

**How old is Lady Gambier?—I am afraid she would 
not like that question put to her. 

“The lord chief justice, — That is the very reason why 
it is put to you. — Then I will not answer it. 

“Ts she older or younger than you ?— Much older. 

“The solicitor general. — How old are you? —Ido not 
choose to answer. 
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“T am afraid I must ask— are you seventy ?— Make me 
one hundred, if you please, but I am not going to answer. 
(A laugh.) 

“TI would make you twenty years younger if I could. I 
will tell you my age, if you like.— Witness.—I don’t 
want toknow. (Laughter.) 

“T really must ask your age.—The English law does 
not force me, I believe, to answer such a question. (Loud 
laughter.) 

“Is your aunt about eighty ? — She may be. 

“In answer to a suggestion that she should write down 
her age and hand it to the jury, who alone would see it, 
she said she would rather not, and at length the question 
was not further pressed. 

“On the part of the defendants most voluminous depo- 
sitions were read, in which the defendants gave their 
explanation of the meaning of the alleged libels, of the 
circumstances which took place on the death of the ma- 
jor, and of various other matters. 

“The jury found for the plaintiff upon the first count, 
damages one farthing ; and his lordship refused to certify 
for costs.” 





A Boston. LAWYER IN TROUBLE—CHARGE OF MAL- 
FEASANCE, — As thecriminal session of the supreme court 
was about to adjourn, on Saturday, Mr. May, the district 
attorney, addressed the court (Judge Wilkinson) upon a 
matter which had come to his knowledge, and which he 
considered his duty, in his official capacity, to lay before 
the court. Among the prisoners that had been disposed 
of at the present term was one John A. Williams, in- 
dicted for embezzlement, for whom James J. Wright, a 
member of the Suffolk bar, appeared as counsel. He 
held in his hand certain letters which Mr. Wright had 
written to Williams’ father, in one of which was a re- 
quest for money, accompanied with the intimation that 
it was wanted for the purpose of buying off government 
witnesses. Another letter contained a statement drawn 
up by Mr. Wright, and amounting to a confession of be- 
ing alone the guilty party, to which statement Mr. 
Wright requested the father to procure some person to 
append a signature, no matter whether or not it was real 
or fictitious, but to have some signature to the state- 
ment, so that it could be used in court for the benefit of 
the son, These and other facts connected with the case, 
the attorney said, he felt that his duty required him to 
present,and ask the court to issue an order to Mr. 
Wright, requiring him toappear and show cause why his 
name should not be stricken from the roll of members 
of the bar. The court directed the attorney to put his 
motion and the facts in writing, and an order would 
issue in accordance with the request. This is not the 
first instance of this kind of practice, which has been in 
vogue for the past year, and the district attorney 
deserves especial credit for his action in the premises, — 
Boston Herald, July 25. 


—_~ o> _--___- 


TERMS OF THE SUPREME COURT FOR AUGUST. 


4th Monday, Circuit and Oyer and Terminer, Cortland, 
Murray. 

4th Tuesday, Circuit and Oyer and Terminer, Malone, 
Rosekrans. 

4th Tuesday, Special Term, Herkimer. 

Last Monday, Circuit and Oyer and Terminer, Tioga, 
Boardman, 

Last Monday, Special Term, Cayuga, Dwight. 

Last Monday, Circuit and Oyer and Terminer, Wyom- 
ing, Talcott. 

Last Tuesday, Special Term, Albany, Miller. 

Last Tuesday, Special Term, Erie, Barker. 





LEGAL NEWS. 


A Syracuse jury has decided that lager beer is not in. 
toxicating, 


By the laws of Tennessee drunkeness is made a legal 
cause of divorce. 


The English law papers speak of a very “important 
decision ’” as having been rendered by the United States 
supreme court, ‘*‘ Judge Brady dissenting.” 


Indiana is trying to pass a law prohibiting the sale of 
liquor within three miles of any institution of learning, 
which will doubtless have a tendency to promote pedes- 
trian exercise among the students. 


Governor Palmer, of Illinois, has called a special elec- 
tion for the 10th of August, in the eighth judicial district, 
to elect a successor to Judge Scott, resigned on account 
of his election to the supreme court bench. 


Commissioner Douglass advises collectors that divi- 
dends declared due on August 1, 1870, are subject to a tax 
at the rate of 24% per cent; dividends declared prior to 
that date are subject to a tax of 5 per cent, as provided in 
section 120, 


The trial of Conductor Geo. W. Barnes, at Concord, 
N. H., for manslaughter in the late railroad collision at 
Canaan, resulted in the prosecuting attorney withdraw- 
ing the charge, the evidence showing that the defendant 
ran his train according to the rules of the railroad com- 
pany. 


Judge Bradwell, in a recent speech at Chicago, said that 
the reason so few criminal cases were tried before the 
women jurors in Wyoming was, that in that territorya 
defendant’s lawyer may challenge twenty jurors without 
giving any reason, and that the lawyers, fearing the 
women would convict, thus took many cases out of their 
hands. The feminine standard of morality was too 
high. 


Until September next the present liquor law of Massa- 
chusetts will continue in force, and the sale of any thing 
to be drank on the premises is illegal. On the first of 
September, under the new law, if seven citizens ofa 
town, and fifty of a city, petition for a popular vote, an 
election is to be held to decide whether the sale of ale, 
lager beer, and cider will be allowed. 


A report of judicial statistics, recently made by the 
French minister, shows that applications for separation de 
corps have largely inereased of late years. In 1857 the 
total number of such applications throughout the whole 
of France was only 1,191, while in 1868 it reached no less 
a total than 3,000. The courts granted the application in 
the proportion of 89 per cent. In 2,683 cases the wife was 
the plaintiff, and only 316 applications were at the in- 
stance of the husband. 


The attorney-general of the United States has issued 
the following circular to United States marshals and 
commissioners: “ Your attention is called to an act 
passed at the last session of congress, entitled ‘ An act 
for the enforcement of the fourteenth and fifteenth arti- 
cles of the constitution,’ a copy of which is herewith sent 
you. The ninth section makes it your special duty to in- 
stitute proceedings against all violators of the act. 
You will, therefore, whenever you receive from any 
source credible information that this law has been vio- 
lated, take prompt measures for the arrest and effectual 
prosecution of the guilty party.” 
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HUMOROUS PHASES OF THE LAW. 


V. 
THE ANIMAL KINGDOM IN COURT. 


One of man’s proudest boasts is his assumed supe- 
riority to, and sovereignty over, the brute creation. 
In a state of innocence, we are informed by a reliable 
authority, he had dominion given to him over the 
beasts. His superiority was early lost, in a great de- 
gree — perhaps as one of the sad consequences of the 
fall. In astate of nature, even since the fall, his sov- 
ereignty has been occasionally, in some measure, 
restored; probably as a reward for his desertion of 
the impurities of the world and of society. Thus, in 
Cowper —a recognized legal authority — Alexander 
Selkirk, cast away on a desert island, says to himself: 


“T’m monarch of ali I survey, 
My right there is none to dispute, 
From the center all round to the sea, 
I’m lord of the fowl and the brute,” 


This was not a mere empty boast, for he says later, 
in speaking of the docility with which the animal race 
yielded to his authority: 


“Their tameness is shocking to me.” 


How different in a state of so-called civilization ! 
We pay taxes on our dogs, and they give us hydro- 
phobia; we feed our horses dainty oats, and install 
them in luxurious stables, and they kick us or run 
away with us; we transport the bee from the rough 
forest tree to a neat and comfortable hive, and he, not 
caring a straw, stings us; we pay several thousand 
dollars for a fine ram, and he butts us, or for a blooded 
bull, and he lifts us, unwilling, over the fence, when 
we would go our own gait. How feelingly does the 
philosopher Launce describe what he undergoes for 
his ungrateful cur: ‘‘ I have satin the stocks for pud- 
dings he hath stolen, otherwise he had been executed ; 
I have stood on the pillory for geese he hath killed, 
otherwise he had suffered for’t.” 

But our damages are not confined to our own per- 
sons. We are forced to pay for the hurt that animals 
cause others. Exactly to what extent mankind are 
legally responsible to each other for the pranks of the 
animal kingdom, has a good deal puzzled the courts 
to determine, but the rules arrived at have been well 
summed up by Judge Selden, in Earl v. Van Alstyne, 
the quotation of which, as possibly a piece of super- 
fluous seriousness, I now apologize for, before pro- 
ceeding to the normal levity of my subject. The 
learned judge says the gist of the decision is: 
“1, That one who keeps or owns an animal of any 
kind, becomes liable for any injury the animal may 
do, only on the ground of some actual or presumed 
neglect on his part. 2. That it is essential to the 
proof of neglect, and sufficient evidence thereof, that 
the owner be shown to have had notice of the propen- 
sity of the animal to do mischief. 3. That proof that 
the animal is of a savage and ferocious nature is 





equivalent to proof of express notice. In such cases 
notice is presumed.” 

As we have seen in “ Law and Lawyers in Litera- 
ture,” dogs have been a prominent subject of mock- 
trials among authors. Aristophanes and Racine have 
condescended to them. And in real life they have 
acted an important part as the cause of considerable 
litigation. ‘“ Dogs” forms a distinct head in the digest. 
Grave judges have said and decided kind things about 
them. Erskine had a favorite dog that always at- 
tended him in consultation, and apparently gave more 
heed than his master. It is true that on this side of 
the Atlantic it has been mooted whether they are 
property, but in Great Britain, as I infer from a cur- 
sory view, they have always been held capable of be- 
ing stolen as well as of stealing. What has made the 
English judges so tender toward dogs I cannot guess, 
unless it may be that they themselves so strongly 
resemble poodles, when they get their wigs on. They 
have held that to justify the killing of a dog for pur- 
suing fowl, he must be caught and slain in flagrante 
delicto. Dogs are protected, too, against deceit and 
undue influence. Thus in Townsend vy. Wathen (9 
East, 277), the defendant was possessed of a certain 
wood situate near the premises of the plaintiff, and 
wrongfully intending, etc., to destroy the plaintiff’s 
dogs, had placed traps in and about the wood, and near 
to certain public highways and footways, and near to 
the grounds of the plaintiff, and had placed pieces of 
flesh and strong-smelling things in and about the said 
traps, and had procured to be trailed round about the 
traps, similar attractive scents, and had continued the 
same, etc. ; the plaintiff’s dogs were thus often caught, 
and there was evidence that the defendant had offered 
his servant 1s. for every dog killed. It was said “ Per 
Cur.,’”? —I don’t understand that this really means 
“by a dog,” although it would seem not unreason- 
able — that this could not be tolerated. In another 
action, of damages for stabbing a dog, which occurred 
in a dog tussle, the plea was held bad on demurrer, 
because it did not allege that the stabbing was neces- 
sary to part the dogs. And again, where the plea at- 
tempted to justify the killing of adog because he was 
running after hares, it was held bad because it did not 
aver that the dog belonged to an unqualified person, 
etc. Vere v. Lord Cawder, 11 East, 568. Chief Jus- 
tice Holt seems to be an exception to the rest of the 
English judges on this point, for he held, in Smith v. 
Pelah (2 Str. 1264), that if one trod on a dog’s toes, and 
the dog resented it, an action would lie against the 
owner; but he put it on the ground that the dog had 
once bit a man, and the owner had neglected his duty 
of hanging the offender. Two things are inferable 
from this: first, that Chief Justice Holt was not 
troubled with corns; and second, that some dog had, 
at some time, “‘ got a holt of him,’’ as the countrymen 
phrase it. We know that Lord Camden was very 
tender of inflicting the punishment of the stocks, be- 
cause he once sat in them himself by way of experi- 
ment, and his friend forgot him and left him locked 
in for ten hours. So, too, Judge Holt, in his youth, 
which was a wild one, may have had a dose of dog’s 
tooth, which left an equally deep-seated impression. 

In America dogs have not been treated with the like 
respect. Wiley v. Slater (22 Barb. 506), was an action 
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to recover damages for injuries inflicted by the defend- 
ant’s dog on the plaintiff’s dog. Judge W. F. Allen, 
who for some years controlled the finances of this 
state, could not control his sense of the ridiculous on 
this occasion, and held forth as follows: ‘“‘ This is the 
first time I have been called on to administer the law 
in the case of a pure dog fight, or a fight in which the 
dogs, instead of the owners, were the principal actors. 
I have had occasion to preside upon the trial of actions 
for assaults and batteries originating in affrays, in 
which the masters of dogs have borne a conspicuous 
part, and acquitted themselves in a manner which 
might well have aroused the envy of their canine de- 
fendants. The branch of the law therefore applicable 
to direct conflicts and collisions between dog and dog 
is entirely new to me, and this case opens up to me an 
entire new field of investigation. I am constrained 
to admit total ignorance of the code duello among 
dogs, or what constitutes a just cause of offense, and 
justifies a resort to the ultima ratio regem” — (re- 
gum, your honor means, and very significant is the 
correct termination in this connection) — ‘‘a resort to 
arms, or rather to teeth, for redress; whether jeal- 
ousy is a just cause of war, or what different degrees 
and kinds of insult or slight, or what violation of the 
rules of etiquette, entitle the injured or offended beast 
to insist upon prompt and appropriate satisfaction, I 
know not, and am glad to know that no nice question 
upon the conduct of the conflict, on the part of the 
principal actors, arises in this case. It is not claimed 
upon either side that the struggle was not, in all re- 
spects, dog-like and fair. Indeed, I was not before 
aware that it was claimed that any law, human or di- 
vine, moral or ceremonial, common or statute, under- 
took to regulate and control these matters, but sup- 
posed that this was one of the few privileges which 
this class of animals still retained in the domesticated 
state ; that it was one of their reserved rights, not sur- 
rendered when they entered into and become a part 
of the domestic institution, to settle and avenge, in 
their own way, all individual wrongs and insults, 
without regard to what Blackstone or any other jurist 
might write, speak, or think of the ‘ rights of persons,’ 
or ‘rights of things.’ I have been a tirm believer with 
the poet in the instructive” — (intuitive, Mr. Re- 
porter, I guess) — “if not semi-divine right of dogs to 
fight; and with him would say: 
* Let dogs delight to bark and bite, 
For God hath made them so; 
Let bears and lions growl and fight, 
For ’tis their nature to.’ 

“Tt is possible that, had the owners of both dogs 
been present, the belligerents would have been 
changed, and the familiar questions growing out of 
son assault demesne, and molliter manus imposuit, 
would have been presented, but no such questions are 
made here. 

“The defense is not rested upon the principle of 
self-defense, or defense of the possession of the mas- 
ter of the victorious dog. Had this defense been in- 
terposed, a serious and novel question woyld have 
arisen, as to the liability of the offending dog for ex- 
cess of force, and whether he would be held to the 
same rules which gre applied to human beings in like 
cases offending; whether he would be held strictly to 





the proof of the necessity and reasonableness of all the 
force exerted, under the plea that in defense of hig 
earcase, or the premises committed to his watch and 
care, ‘he did necessarily a little bite, scratch, wound, 
tear, devour, and kill the plaintiff’s dog, doing no 
unnecessary damage to the body or hide of the said 
dog.’ ” 

Then follow some obiter dicta about the facts of the 
case, and the judge winds up in this entertaining 
strain: “‘Itis very proper to invest dogs with some 
discretion while upon their master’s premises, in re- 
gard to other dogs, while it is palpably wrong to allow 
a man to keep a dog who may or will, under any cir- 
cumstances, of his own volition, attack a human 
being. If owners of dogs, whether valuable or not, 
suffer them to visit others of their species, particu- 
larly if they go uninvited, they must be content to 
have them put up with dog fare, and that their recep- 
tion and treatment shall be hospitable or inhospitable, 
according to the nature or the particular temper and 
mood, at the time, of the dog visited. The courtesies 
and hospitalities of dog life cannot well be regulated 
by the judicial tribunals of the land. 

“ The evidence is slight, that the dog died in conse- 
quence of this fight. Ishould infer from the evidence, 
that he continued his annoying visitations until some 
one, who did not own a white dog with black spots on 
his head, made use of a shot-gun or Sharp’s rifle, or 
some other (sic) substitute to abate the nuisance. But 
as this question is left in doubt by the evidence, the 
judgment of the justice is conclusive as to the cause 
of the death. I can see, however, no just grounds for 
the judgment. It can only be supported on the broad 
ground that when two dogs fight, and one is killed, 
the owner can have satisfaction for his loss from the 
owner of the victorious dog; and I know of no such 
rule. The owner of the dead dog would, I think, be 
very clearly entitled to the skin, although some, less 
liberal, would be disposed to award it as a trophy to 
the victor, and this rule would ordinarily be a full 
equivalent for the loss; and with that, unless the evi- 
dence differ materially from that in this case, he 
should be content.”’ 

The judge evidently did not own a dog, or he would 
not have used those heartless expressions about 4 
dog’s value. But as he is now in the court of appeals, 
he will, at the earliest dog-day, retract, and redeem 
himself, or when he dies he will deserve none of the 
doggerel customary in obituaries. 

In walking through a park and observing the signs, 
** All dogs found on these grounds without their 
owners will be shot,’’ a friend of mine exclaimed, 
“ That’s a hard case for dogs that can’t read.”’ This 
humane idea was carried into practice, in favor of the 
human species, at least, in Sarch v. Blackburn (4C, 
and P, 297), in which it was held that one who 
entered an inner inclosure where a fierce dog was 
confined, and was bitten, could maintain his action 
for damages, although “beware of the dog’’ was 
posted up in a conspicuous place, it being also shown 
that he could not read. This is one of the few in- 
stances in which “ ignorance is bliss.”” But humanity 
would suggest in such cases the exhibition of some 
pictorial warning to. trespassers; for instance, a sign 
representing a man, with a dog seizing him by the 
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seat of his trousers, would be quite unmistakable, and 
save the time of the courts. Nothing, then, short of 
physical blindness on the part of the trespasser, or 
judicial blindness on the part of the court, would 
effect a recovery from the dog’s owner, although 
there could be no objection to a recovery, by the help 
of nature, from the dog. 

A singular dog case arose at the Rensselaer circuit 
afew years ago. The dog had jumped up at and 
thrown down and bruised alad in the street. It was 
proved that the dog’s master had taught him to leap 
up and take off people’s hats with his teeth. The 
jury inferred that the animal was practicing this les- 
son on the boy, and, recognizing no reason why the 
master should set himself up as a censor of the 
public manners, and dictate to the plaintiff when to 
uncover, said that the plaintiff might recover. 

In Loomis v. Terry (17 Wend. 496), it appeared that 
the plaintiff’s son, aged 16, and a number of other 
boys, were hunting in the woods of the defendant, on 
a Sunday, where the plaintiff’s son was attacked by a 
hound, which sprang upon him and brought him to the 
ground, assisted by aslut. It was shown that the 
slut had puppies near by, which fact tended to make 
her cross. This, however, did not produce such an 
effect on the court as the presentation of the puppies 
didin Les Plaideurs. It appeared also that the hound 
had previously bitten people, to the knowledge of the 
defendant. In spite of the facts that the boy wasa 
trespasser, and that, too, on the Lord’s day, and had 
excited the maternal apprehensions of the lady dog, 
ajudgment of $15 wassustained. It is to be feared 
that the sympathetic mind of Judge Cowen was 
affected by the proof that the defendant, quite nat- 
urally, “had wished his dogs had eaten the boy 
up.” His honor seems to lay stress on the as- 
sumed fact that “a fierce dog is kept without sem- 
blance of necessity.’’ The case does not disclose, 
but the natural inference is, that the hound was 
the father of the aforesaid puppies, and the spouse 
of the aforesaid lady dog. This being so, was he 
not a ‘‘ necessity,” and was he not acting in the line 
of his duty and of his honor, within the recent cases 
of infringements on domestic rights? Judge Cowen 
lived too early to know the modern refinements on 
this subject. I must confess, my sympathies are all 
on the other side in this particular case. If that young 
rascal had been at Sunday-school, learning his cate- 
chism, as he ought, he would, at least, never have 
been troubled by the dogmas of the canine order. 

If there is any case in the books which, more than 
another, deserves to be printed in letters of gold, it is 
the case of Brill v. Flagler (23 Wend. 354). In this 
righteous decision Judge Nelson laid it down as the 
law, that the inhabitant of a dwelling-house may 
lawfully kill the dog of another, where such dog is in 
the habit of haunting his house, and by barking and 
howling, by day and by night, disturbs the peace 
and quiet of his family, if the dog cannot be otherwise 
prevented from annoying him, It is no wonder that 
the author of these words, so full of somniferous balm 
to weary watchers, rose te a seat on the federal bench. 
“It would be mockery,” said this excellent judge, 
“to refer a party to his remedy by action ; it is far too 
dilatory and impotent for the exigency of the case.” 





The judge speaks feelingly. I dare say the dogs at 
Cooperstown had been nocturnally vociferous about 
those days. As to the “action” spoken of, I suggest 
that it would be an admirable exercise for some of the 
devotees of the common-law system of pleading, to 
draft a declaration in an action on the case, on tho 
facts above stated, as a precedent for the young gen- 
tlemen in their offices. 

On this subject of pleading, it may be observed, it 
was once held, in Jenkins v. Turner (1 Ld. Ray. 109), 
that in an action for keeping a boar accustomed to 
bite animalia, the animalia was sufficiently certain 
after verdict. And whelps had been adjudged 
good after verdict (3 Lev. 336). It is gratifying to 
learn that they are good for any thing at any time. 

But the most striking case of judicial nervousness 
and rancor on the subject of dogs is Brown v. Carpen- 
ter (26 Vt. 638), in which the chief justice, Redfield, 
says: “If any animal should be regarded as the com- 
mon terror of all peaceable and quiet-loving citizens, 
it is such a dog;”’ that is “‘a ferocious and overgrown 
dog,” ‘and the owner who persists in keeping such 
an animal, without effectually and physically restrain- 
ing him, so that he can do no one harm, ought not to 
complain of his destruction. He ought to be grateful to 
escape so; for he is undoubtedly liable to, and justly 
deserves, exemplary punishment, under the criminal 
laws of the state, and if one injured or liable to injury 
chooses to right himself by abating the nuisance only, 
he deserves to be regarded as a public benefactor.” 

So little respect has the dog, an object of tenderness, 
as we have seen, in the English courts, received in the 
American courts, that it has been held an indictable 
offense to say of a human being that he has a dogged 
disposition. Thus, in Gilbert v. The People (1 Denio, 
41), the indictment was for a libel contained ina 
declaration in a justice’s court, which stated that the 
plaintiff ‘‘ had a number of sheep in the county of 
Columbia, and that said defendant did, in the year 
1843, if ever, bite and worry fifty of plaintiffs’ sheep, 
after the said defendant had notice that he, the defend- 
ant, was subject and accustomed to biting and worry- 
ing sheep, if such notice he had, and the said plaintiffs 
say, that if defendant is guilty of any charge laid in 
plaintiffs’ declaration, the said defendant ought to be 
punished according to the custom and manner of 
punishing sheep-biting dogs, as the plaintiffs have 
sustained great damage by the conduct of the defend- 
ant;’’ and further, ‘‘that the said defendant is re- 
ported to be fond of sheep, bucks, and ewes, and of 
wool, mutton, and lambs, and that the defendant did 
undertake to chase, worry, and bite plaintiffs’ sheep ; 
and with his snout, teeth, and jaws, did bite and in- 
jure plaintiffs’ sheep, as the said defendant is in the 
habit of biting sheep, by report, to plaintiffs’ damage 
in all fifty dollars; and if defendant is guilty he 
should or ought to be hanged or shot.’”’ There was a 
demurrer because the libel was charged as occurring 
in a judicial proceeding. But the court was not to 
have the wool pulled over its eyes in this way, and 
held that the libel contained matter — namely, the 
“reports” and “ habits” —impertinent and irrele- 
vant to that judicial proceeding, and “ intended to 
stir up the passions of the defendant, and to make 
him an object of dark suspicion, as well as of ridicule 
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and contempt.”’ What the possible “ dark suspicion” 
was the court does not inform us, and we can only 
conjecture that it may have been that the defendant 
had an appetite for the black sheep of the flock. 

“The little busy bee’’ has winged its way into the 
dusty temple of justice. Harl v. Van Alstyne (8 
Barb. 630), was a case in which the plaintiff’s horses, 
traveling along the highway past the place where the 
defendant's bees were kept, and had been kept for 
eight or nine years, were stung by them so severely 
that one died. It being proved that the bees had 
never done such a thing before, the defendant was 
absolved. What would happen if they should do such 
a thing again was, of course, not considered, but after 
all suggests a curious legal inquiry, pondering which, 
the defendant might well say with Hamlet: “To be, 
or not to be, that is the question.”” If these useful 
little creatures could have been set, some years ago, 
at the horses on which Mr. James, the novelist, was 
forever mounting his “two travelers,’ they would 
have merited the praise of a modern Aristarchus, 
and have inspired a new Watts. 

In Gillett v. Mason (7 Johns. 16), it was said that 
bees are fere nature, but when hived and reclaimed, 
aqualitied property may be acquired in them. But 
this property must always remain a qualified one, be- 
cause they are such riches as “take to themselves 
wings.” 

“ Seeing the elephant ’’ is regarded in modern times 
as an expensive and undesirable business, The 


phrase probably derives it origin from the Punic 


wars, in which the elephants of the Carthaginians 
carried terror and dismay into the Roman hosts, 
both man and horse being unaccustomed to the 
sight of these animals. It is singular that the 
reporter, in writing the syllabus of Scribner v. 
Kelly (38 Barb. 14), did not make use of this phrase, 
which would have expressed the gist of the narration 
of facts. This was an action to recover damages for 
an injury caused by the fright of the plaintiff’s horse 
at the mere sight of an elephant of the defendant, in 
traveling on the highway. No negligence on the part 
of the defendant, in the care of the elephant, was 
shown, and it was held that the action would not lie, 
* To render the defendant liable,’’ said the court, “ for 
the damage that accrued, it would be necessary to 
show, not only that such is the effect of the appear- 
ance of an elephant upon horses in general, but, also, 
that the defendants knew or had notice of it ; for if it 
is conceded that the elephant is of a savage and fero- 
cious nature, it does not necessarily follow that his 
appearance inspires horses with terror.” The plaint- 
iff’s counsel ought to have had a volume of Plutarch 
at hand to supply this defect in proof, and to have 
cited to the court the example of Pyrrhus, who tried 
to seare Fabricius with the sudden appearance of an 
elephant. The court may be right in its law, but it 
seems to me, as Thurlow said of Eldon, that they 
gave some very bad reasons for it. For instance: 
“* Non constat that any other moving object of equal 
size, and differing in appearance from such as he 
was accustomed to see, might not have inspired him 
with similar terror.”” Now if a railroad train runs 
over a man and kills him, is it any answer tosay that 
a horse and wagon might have served him in the 
same way? But again: “ The injury which resulted 





St) 
from his fright is more fairly attributable to a lack of 
ordinary courage and discipline in himself than to the 
fact that the object which he saw was an elephant,” 
Now suppose the defendant in Brill v. Flagler had 
set up that the plaintiff’s inability to sleep at night 
was more fairly attributable to his constitutional 
nervousness than to the howling of the defendant’s 
dog, would that have been deemed a good reason for 
making the plaintiff pay for the dog? On the whole, 
it would seem that this opinion, although entitled, as 
the decision ofa general term, to elephantine weight, 
is not characterized by elephantine sagacity. 

Bulls are frequently seen in court. I do not now 
refer to those bulls that counsel make, but to the 
bucolic fathers of the herd. The former usually come 
about because coursel have not read enough ; the mis- 
chiefs of the latter are often due to having too much 
red. For instance, in Hudson v. Roberts (20 L. J. 
Exch. 299), the plaintiff, while walking along a public 
street, wearing a red handkerchief, was attacked and 
injured by the defendant’s bull, which was being 
driven along the street. The defendant stated, after 
the accident, that the red handkerchief was the cause 
of the injury, for that he knew the bull would run at 
any thing red. He also stated, on another occasion, 
that he knew a bull would run at any thing red, 
Held, that his knowledge of the article was definite 
enough to make hisn liable in this case. Baron Alder- 
son humanely remarked: “ A man must not take a 
lion through the public streets, merely because he 
may not know that the lion has actually devoured a 
man before.” : 

An important leading case is Blackman v. Simmons 
(3 C. and P. 138), which was an action for injuries 
sustained by the plaintiff at the horns of defendant’s 
bull. There were some circumstances of mitigation 
for the bull’s misconduct. The plaintiff was driving 
a cow with a stick. This gallant but inconsiderate 
bull, excited by the spectacle of the indignity offered 
to one of his own kine, rushed at the plaintiff, who 
hit him with the stick. Then, of course, the bull, as 
he lawfully might, molliter cornua imposuit, and 
simply broke two of his ribs. Unfortunately for the 
bull’s owner, who, up to this point, undoubtedly had 
the court with him, it was proved that, when he pur- 
chased the bull, he was warned that he was vicious, 
and had answered that this was no objection —he 
would “turn it into a mead where he was annoyed 
by people fishing ;’’ and that he kept him insecurely 
hoppled. The judge — not Buller, strange to say, but 
Best — mildly characterized this conductas ‘‘ wicked,” 
and said this was no way to abate the nuisance com- 
plained of. If trespassers came to hook his bull- 
heads and “ horn-pouts,” still he was not justified in 
setting his bull to hook them. The verdict for the 
plaintiff was sustained. 

Rams have also been in court. It was held in 
Jackson and wife y. Smithson (15 M. and W. 563), in 
support of a verdict for the plaintiffs, that the declara- 
tion which stated that the defendant wrongfully and 
injuriously kept a ram, well knowing that he was 
prone and accustomed to attack, butt and injure man- 
kind, etc., was not defective in not stating that he 
negligently kept the ram. The negligence is pre- 
sumed. The statement of this case does not show 
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whether the pleadings embraced a rebutter. From 
the ramifications of Oakes and wife v. Spaulding and 
Oakes (1868,7 Am. Law Reg. 551, in Vermont), the 
principle is deduced that the owner is liable for in- 
juries done by an animal which is known to be fierce 
or dangerous, though it does not belong to aclass fere 
nature. This action was brought to recover damages 
for an injury done to Mrs. Oakes by a ram — Poly- 
phemian ram, strong but blind, thus to prostrate the 
fairest oaks !— that was jointly owned by the defend- 
ants, both of whom had been for a considerable time 
“aware that the ram had an unusual propensity to 
butt, and had on several previous occasions attacked 
and butted persons.’’ Whether proof was offered 
that this ram had butted persons behind, as well as 
before, does not appear. The defendant Oakes, who 
may have been related to the plaintiff, husband Oakes, 
did not defend. Poor Spaulding was caught in a 
dilemma, of which he was at liberty to take either 
horn, for the defendants were held to be jointly liable. 
There was a verdict for $1,500. The case does not dis- 
close the nature of the injuries, nor from what quarter 
this ill-bred animal assaulted Mrs. Oakes, but we in- 
fer that, from the force of circumstances, she fell 
.“butter-side up.’’ But was she not imprudent in 
trusting herself in the field with the ram? She ought 
to have remembered how the walls of Jericho went 
down at the mere blast of ram’s horns, and the story 
of the golden fleece, and measured her chances against 
so potent and reckless an animal as this assault-and- 
battering-ram, 

Last, but not least singular, inthis curious list is the 
monkey. May v. Burdett (9 A. and E. 101) was an 
action to recover damages for an injury to the plaint- 
iff by the bite-of a monkey. There was a recovery. 
The court took it for granted that the animal was 
fere nature. How they could do this, when the 
anunal in question is so nearly like a human being, 
is not easy to discover. Who knows but that their 
lordships themselves, in some former state of exist- 
ence, had worn tails? Lord Monboddo thought man- 
kind a sort of superior ape, in whom civilization had 
abraded and erased thecaudal member. It is impossi- 
ble to decide that he is wrong, and in some future exist- 
ence, when the brutes have their rights in turn, as the 
horses among the Houhnhnms, these arrogant Eng- 
lish judges may find themselves docked, in literal 
earnest, and their victims holding possession of the 
judicial bench in fee tail. 

Since writing the above my attention has been 
called to an article in the London Law Times of July 
9,on “Injuries from Domestic Animals,’ in which 
the writer complains of the absurdity of the rule ex- 
empting the owner ofa domestic animal from liability 
for damage inflicted by such animal, unless he is 
proved to have known that the animal was of a vicious 
or mischievous disposition. He winds up in a strain 
suited to my purposes and views: “‘ Not improbably, 
however, we may have to wait until some of our 
legislators, being bitten by dogs or gored by bulls 
which had previously borne a most unimpeachable 
character for mildness and general amiability, find 
out, by experience, that the existing state of the law 
has its inconveniences. We scarcely think that the 
contemplation of the previous virtues, however ex- 
émplary they may have been, of the animal which 





has injured them, will at all convince them that the 
law which enables them to escape scot free is the per- 
fection of reason.’’ One in this state, however, finds 
it difficult to understand his apparent tenderness of 
the legislature. That which he seems to regard as a 
misfortune would here be deemed a boon. 


Se dale i oe 
INSTRUCTIONS FOR DRAFTSMEN. 
PART IV. 


COMPOSITION OF SENTENCES,*® . 
(Concluded.) 

Clearness is the main object to be aimed at in draw- 
ingacts. Clearness depends, first, on the proper selec- 
tion of words ; secondly, on the arrangement and the 
construction of sentences, 


WORDS, 


In the selection of words, Latin words and (except 
in special cases) technical phraseology should be 
avoided; the word best adapted to express a thought 
in ordinary composition will generally be found to be 
the best that can be used in an act. 

A draftsman should pay attention to collecting and 
arranging for his own use any relative terms, such as 
“ mortgage, mortgagor, mortgagee ;’’ “‘ comply, com- 
pliance ;”’ ‘require, requisition,’ and exhaustive 
forms of expression, such as “ all property, real and 
personal, including all interest and rights in, to, or 
out of property ;’’ “ rights,” “ duties,” ‘ capacities,” 
and “ ineapacities.” 

The miscellaneous remarks following may be use- 
ful: 

Nouns should be used in preference to pronouns, 
even though the noun has to be repeated. Repetition 
of the same word is never a fault in parliamentary 
drawing, where an ambiguity is thereby avoided. 

An act should be deemed to be always speaking, 
and therefore the present or past tense should be 
adopted, and ‘ shall’”’ should be used as an imperative 
only, and not as a future, “If” should be followed 
by the indicative, where it suggestsa case. For exam- 
ple: “If any person commits, etc., he shall be pun- 
ished as follows.” 

Terms which are descriptive of a local authority, 
company, board, court, commissioners, or other like 
body of persons, should (except in special cases) be 
treated as in the plural number. Care must be taken 
to use the same number in reference to the same au- 
thority throughout the act. 

Definitions require to be carefully considered, as a 
misuse of them is a frequent cause of ambiguity. It 
should be recollected that a word once defined pre- 
serves its meaning throughout the whole act. <A tru- 
ism frequently overlooked in practice, . 

Where there is an enumeration of several persons 
or things followed by an enactment intended to apply 
to all and each of them, care must be taken to make 
this enactment apply both generally and distribu- 
tively. For instance, “A., B., C. and D., or any of them, 
may,” ete., or “any one or more of the following per- 
sons may.” 





* See Coode’s “‘ Legislative Expression, or the Language 
of the written Law; a work which draftsmen are recom- 
mended to read, and to which I am much indebted in 
writing the instructions contained in this part, 
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“ must be recollected that “other things,” follow- 


ing an enumeration of various particulars, is always 
construed to mean other things of the like description 
as those before enumerated, unless the construction 
be negatived by the introduction of words, such as 
“ whether of the same kind as, etc., or not the follow- 
ing particulars.” 

Particulars cannot, in general, be safely omitted, 
for, having regard to the disposition of the courts, the 
draftsman must not always rely on general words. 

Numbers should be written at full length; thus, 
sections of an act should be cited as “ section two,” 
etc. The titles, as well as the year and chapter of 
acts, should, for the sake of accuracy, be given, etc. 

Lastly, the same thing should invariably be said in 
the same words. 


ANALYSIS OF LEGAL SENTENCES, 

An enactment, in its simplest form, is a statutory 
declaration, directing or empowering a thing to be 
done or left undone, Such an enactment consists of 
a legal subject and legal predicate. The legal subject 
denotes either the person directed or empowered to 
do, or prohibited from doing, the thing mentioned, or 
the thing to be done or left undone, The legal predi- 
cate expresses what the person is to do or leave un- 
done, or what is enacted with respect to the thing to 
be done or to be left undone. If the law is impera- 


tive, the proper auxiliary verb of the predicate is 
shall” or “ shall not ;” if permissive, ‘“* may.” 

The expressions “It shall be lawful,” “It is the 
duty,” and similar impersonal forms, should not be 


used when the auxiliary verbs “ shall,” ‘ shall not,” 
or “may,” will do equally well. Sometimes it is 
useful to substitute “ It shall be lawful” for the aux- 
iliary form of expression, in order that verbs in the 
infinitive mood may be used in the dependent sen- 
tences. The inclination of the courts to construe 
“may,” as sometimes imperative in an act requires 
that, in doubtful cases, the draftsman should add 
words such as “ The court may, in its discretion,” or 
“ may if it thinks it expedient,”’ and so forth. Where 
it is intended that a person should be exempted from 
the obligation to a thing to which he would generally 
be subject (a very rare form of expression), it 
would be well to say, “ It shall be lawful for A. B. not 
to do so and so,’’ as the phrase “‘ may not ’’ would imply 
acommand that he should not do it. It is almost 
needless to add that expressions such as “ may and 
are hereby required” are redundant, and should 
never be used. 

A number of simple enactments may be conven- 
iently grouped together. Useful formulas for group- 
ing such enactments are as follows: 

In this act, if not inconsistent with the context, 
the following terms shall have the meanings herein- 
after respectively assigned to them — that is to say: 

A very general form is: 

The —— shall have power to do the following 
things : 

The following offenders — that is to say: 

1, Any person who, etc. 

2. Any person who, etc. 

If any person willfully or negligently does any of 
the following things — that is to say: 

1, Injures, etc, 

2. Removes, etc. 





—________ 

He shall, for each offense, incur a penalty not ex. 
ceeding — 

The offenses hereinafter mentioned shall be pun. 
ishable as follows — that is to say: 

The following rules shall be observed with respect 
to, ete, 

THE CASE. 

Little difficulty would arise in framing acts, if the 
law were, as a general rule, meant to apply univer- 
sally. It is, however, usually limited to special cases, 
and the first duty of a draftsman is to state clearly the 
nature of the case to which the law applies. 

Where the case is simple, it should be introduced 
at the beginning of the section with the words 
“where” or “when,” “in the event of,” or “if,” 
with the indicative. 

The case must always be so expressed as to be 
clearly distinguishable from the other parts of the 
sentence; but it need not, indeed should not, where 
the rules of composition require a different arrange- 
ment, be comprised in a consecutive sentence, A 
separation of the members of a case is almost always 
desirable, where it consists partly of the statement of 
a fact and partly of an act to be done. 


CONDITIONS, 


The law frequently confers a benefit or imposes an 
obligation on certain conditions. A condition is aptly 
introduced by “ If,” etc., or (where it follows a nega- 
tive sentence), by “‘ unless”’ or “ until.” 

Where the conditions are numerous, it is best (as 
has been before remarked with respect to the case), ta 
state them in separate subordinate sentences. 

The greatest caution must, however, be used in put- 
ting a sentence in a negative form, as it makes the 
performance of the conditions a matter of absolute 
necessity. On the other hand, if the affirmative ex- 
pressions only be used, the court will consider the 
enactment as to the conditions directory, and dispense 
with them on due cause being shown for their omis- 
sion, 

EXCEPTIONS. 

The word ‘except’? may generally be used in in- 
troducing exceptions, but care must be taken to avoid 
its use where it is likely to lead to ambiguity. 

Where exceptions are numerous, they should (as in 
the instances of numerous cases and numerous con- 
ditions) be placed in separate members of the section, 
or even in a separate section. 

Where the enumeration of the exceptions is short, 
compared with the enumeration of the particulars not 
excepted, it is often convenient to state the excep- 
tions first. 


PROVISOS, 


Provisos should never be used to define the case 
or the condition, or the legal subject; their proper 
function is to make a special exemption from a gen- 
eral provision, and they should be exclusively con- 
fined to that function. The ordinary repeal clause is 
a good example of the proper use of a proviso: 

“The several acts set forth in the first part of the 
first schedule annexed hereto shall be wholly re- 
pealed.” ‘ Provided that the repeal enacted in this act 
shall not affect, etc.” 

To give ashort summary of what has been stated, 
the draftsman should recollect that an enactment, in 
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—— 
its most complicated form, comprises the following 


1. The case; 

2. The conditions ; 

8. The statutory declaration ; 

4, The exception ; 

5. The provisos. 

The arrangement of these parts must much depend 
on the judgment of the draftsman ; the only general 
rule to be observed is, that each part should, in sub- 
stance, be clearly distinguishable, and should be com- 
posed, as far as possible, in a short sentence. Where 
the circumstances under which an enactment is to 
take effect are complicated, there is no practical dif- 
ference, except in form, between the statement of the 
subordinate propositions of the case and conditions, 
and the draftsman must use his discretion in using 
one or the other form, as he deems most conclusive. 

It may be well to give a few miscellaneous sugges- 
tions with respect to the structure of sentences not 
included within the foregoing heads. It will often 
be found that it is absolutely essential to shorten 
asentence by giving a generic name to several par- 
ticulars, 

Not unfrequently a difficulty may be avoided by 
nick-naming, as it were, a particular person, or body 
of persons, so as to comprise in one word what would 
otherwise make a complicated sentence. 

The draftsman should read carefully Mr. Coode’s 
book on legislative expression, above referred to, and 
should study, for forms of expression, the code of 
criminal procedure and civil procedure of the state 
of New York, and the general rules of the court of 
chancery of the 8th of May, 1845. He should also 
analyze the arrangement of acts, and pick to pieces 
sentences which appear to him to be well drawn. As 
a model of clearness of expression no better example 
ean be found than Paley’s work on moral philosophy. 


PART V. 
GENERAL OBSERVATIONS. 


As to preambles.—The proper function of a pre- 
amble is to explain certain facts, which are necessary 
to Le explained before the enactments contained in 
the act can be understood. Preambles are also re- 
quired in amending acts, for the purpose of showing 
the exact bearing of the amendments on the principal 
act. 

A preamble may also be required to limit the scope 
ofan act; for example, in dealing with the subject of 
licensing public houses, it may be convenient in the 
preamble to define as licensing acts the acts relating 
to the sale of intoxicating liquors. Other cases will 
secur in practice in which a preamble will be found 
convenient to explain a fact or introduce a definition ; 
but it is not advisable to enunciate the principle of 
an act in a preamble, as the opponents of the act are 
sure to select it as a battle ground instead of dividing 
on the actual provisions of the act. 

This prohibition of preambles does not extend to 
the insertion of statements, such as, “‘ Whereas, it 
is expedient to amend the law relating to, ete.,”’ in 
other words, to repeating in the preamble the title of 
the bill. Such preambles are of no use, but are intro- 
duced for the purpose of conforming to ordinary par- 
liamentary practice. 





—_—_— 

As to definitions. — A word should never be defined 
to mean something which it does not appropriately 
include ; for example, piracy ought not to be defined 
to include mutiny, ete. 


As to schedules.— Great care should be taken in 
the preparation of schedules. It is desirable to in- 
clude in a schedule matters of detail. It is improper 
to put in a schedule matters of principle. ‘The draw- 
ing the proper line of demarcation between the two 
classes of matters is often difficult. All that can be 
said is that nothing should be placed in a schedule to 
which the attention of the legislative body should be 
particulary directed; for example, penalties or pro- 
visions affecting the rights of third parties should be 
in the body of the act. There also should be found 
the constitution of an electoral or financial body of 
persons, but the mode of conducting the election of 
the electoral body, and the rules as to proceedings at 
meetings of the financial body, may not improperly 
be placed in a schedule. 

Great care must be taken in noticing any conse- 
quential alterations that may be required in con- 
sequence of amendments made in the passage of an 
act. For example, a schedule is taken out, and 
nothing is more common than to find that the omis- 
sion is noticed in one section, but the number of the 
schedules is forgotten to be altered in another section, 
and hence, the schedules are misnumbered, and most 
important sections fail of effect. 

With a view to obviate this difficulty the draftsman 
should note in the margin of each schedule the sec- 
tions in which it is mentioned, and should refer to 
that note in the event of an alteration being made ia 
any of such sections, 

Similarly with respect to dates; the alteration of a 
date in one section not unfrequently necessitates the 
alteration of a date in another. This is forgotten in 
the haste of passing the act through the committee, 
and unless the alteration is attended to by the drafts- 
man, the act fails of effect in some material pro- 
vision. 

In framing an act intended to include a great num- 
ber of particulars, no attempt should be made to 
enumerate the particulars, but a generic term should 
be used dealing exhaustively with the subject-matter 
of the act. Those particulars only should be enumer- 
ated which are intended to be excepted from the act. 

Lastly, the expressions “‘ hereinbefore” and “ here- 
inafter,”’ and references to particular sections of a 
bill, by their numbers, should be carefully avoided 
whenever practicable, for the position of sections is so 
readily changed in the passage of an act, that the ex- 
pressions become inaccurate, and are either forgotten 
to be changed or give rise to considerable delay in 
making the necessary alterations. 

The above observation does not, of course, apply to 
referring in a subsequent act to sections of a preced- 
ing act, inasmuch as no alteration can take place in 
their arrangement. 

NOTE. 

The foregoing instructions are confined to single 
acts, in which the subject-matter of the act is fur- 
nished to the draftsman, and his duty is strictly to 
carry his instructions out in framing an act. It may 
be well, nevertheless, to point out the bearing of what 
has been said on a code or digest. 
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By a code is meant a series of acts dealing exhaust- 
ively with the whole law, or with a particular depart- 
ment of it, as, for example, the law of merchant ship- 
ping, including the common law and the judicial 
enactments involved in leading cases. 

A digest is distinguished from a code by the im- 
portant fact that it is not enacted, and, therefore, 
strictly speaking, is not law at all; secondly, that it 
contains illustrative case law as well as judicial de- 
cisions, and extends to doubtful points of law as well 
as those which are clearly settled. In form, the more 
nearly it approaches to a code the more perfect its 
construction will be. 

The extent to which the foregoing instructions 
apply to a code or digest is clear. They do not apply 
to the laying down the general outline of the code or 
digest; in other words, to the consideration of the re- 
lation borne by various laws to each other, On the 
other hand they do apply to the various divisions of 
a code or digest, which require to be dealt with as if 
they were distinct acts. 

A consideration of the system on which a code or 
digest ought to be framed, in other words, a consider- 
ation of the mutual relation of laws, is far too long and 
complex a subject for a paper of instructions intended 
only to assist draftsmen in preparing separate acts. 





_—_—___ ¢ ~» _«—_____ 


RIGHTS OF ADJOINING OWNERS OF LAND 
IN TREES STANDING IN OR NEAR THE LINE, 


Our country is becoming so thickly dotted over 


with cities and villages, where every foot of land is 
eagerly sought out and used, as well for gardens and 
fruit trees as for building and other purposes, that 


this question is often raised, and controversies in re- : 


gard to its true solution are of daily occurrence. 

The subject, in different forms, has been before the 
courts at different times, and yet there does not ap- 
pear to have been any well-settled rules adopted on 
the subject. In the course of this discussion two 
classes have been spoken of. Ist. Those standing in 
the line, where the line divides the trunk and a por- 
tion of the roots, trunk and branches are practically 
in, on, and over each side of the line. And, 2d. Trees 
planted on one side of the line, but so near it that the 
roots penetrate into, and the branches overhang, the 
land of the adjoining owner. 

It has been held that the first class of trees belong 
to the adjoining owners, as tenants in common. And 
there was a class of cases holding that the second 
class of trees came under the same rule, but they 
have been so successfuily criticised that perhaps they 
are not now regarded as of any reliable authority. 

A third class of cases hold that this second class of 
trees belong, entire, to the man on whose land the 
trunk stands, The object of this article is to show, or, 
at least, attempt to show, that the adjudications thus far 
have not resulted in the laying down of the true 
rules in regard to either class of trees, 

The case of Dubois v. Beaver (25 N. Y. 123) is im- 
portant in its ruling in regard tolinetrees, The action 
was trespass for the destructfon or conversion of line 
trees, evidently forest trees, which happened to stand 
in the line, and all the case actually decides is, that, 
for such destruction or conversion by one of the ad- 








joining owners, trespass lies by the other for his 
undivided half of the tree; and, to this extent, the 
decision is clearly right. But the prevailing opinion 
being regarded, as is often the case, as the unanimons 
opinion of the whole court, has been, and probably 
will be again, used as authority that line trees be- 
long to theowners of the adjoining lands, as tenants 
in common ; though I do not so read the opinion. 

Strictly speaking, each man owns that portion of 
the tree that is on his side of the line, and, when it is 
to be eut and converted into personal property, he 
should have just that part, and no more, but as human 
widom and skill are unequal to the task of making 
such a division, we must be content with making as 
near an approach to that standard as we can, which is 
to throw the whole together and divide it into two 
equal paris by weight or measure. 

But in regard to their being tenants in common of 
the standing tree, they are not each in possession of 
the whole; each is in possession of so much only as is 
on his side of the line. Suppose the tree to be a sugar 
maple, each could tap it on his own side of the line, 
and gather and use the sap, without being account- 
able to the other for what he realized; but neither 
of them could go around on to the other side and tap 
the tree and set his bucket there, and go there from 
day to day and gather the sap, without being a tres- 
passer on land in the exclusive possession of the other; 
and the same may be maintained as to the fruit of the 
tree. Each can pick and use that found on his own 
side of the perpendicular of the line. This much is 
due to the importance and solemnity of the owner- 
ship of land, which is of a higher order, and not con- 
trolled by the casual and temporary growth of a tree 
or bush thereon. 

From these considerations it would seem to follow, 
as a necessary and inevitable conclusion, that they 
cannot, in any sense of the word, be adjudged tenants 
in common of the tree. 

2. In regard to trees planted on one side of the 
line, and so near it that the roots run into, and 
the branches overhang, the land of the adjoining 
owner, the cases of Lyman v. Hale (11 Conn, 
177), followed by Hoffman v. Armstrong (46 Baxb. 
337), are in point. In Lyman v. Hale, the defend- 
ant gathered pears which grew on branches that 
overhung his land ; and in Hoffman v. Armstrong the 
plaintiff was standing on the line fence and reaching 
out among, and picking cherries from, the branches 
that overhung the defendant’s land, and the defendant, 
standing on his own land, under the overhanging 
branches from which the plaintiff was picking cher- 
ries, forbid her picking the cherries, and tried to pre- 
vent her, and in the contest she fell and was injured 
by the fall, In both cases the action was trespass, 
and in both the plaintiff recovered, on the ground 
that the trees, roots, trunk, branches and fruit, all be- 
longed to the one on whose land the trunk stood, 
Now, if he who owns the soil owns the space above 
and the depths below, as far as human skill and en- 
durance is capable of going, I see no justification for 
either of these decisions. The space of atmosphere 
above is just as much real estate, and has all the char- 
acteristics of realty, as the soil itself, and the owner 
is just as securely in possession of the space above as 
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he is of the surface of the earth. Hence, he owns 
whatever grows in the space above with the same cer- 
tainty as he does that which grows on the surface. 
Some have attempted to limit the application of the 
maxim, and say “it should not apply to cases of over- 
hanging branches of trees, walls, or other fixtures,” 
but this would rob the maxim ofits very soul and 
vitality, and leave it ‘‘ baseless as the fabric of a 
vision.” 

Take a strong illustration of the rule: Suppose A. 
and B. own adjoining farms for the distance of half a 
mile, more or less. A sets outa row of apple trees 
the whole length, and within one foot of the line. 
Can B. prevent his doing so? Certainly not; for A. 
has a right to cultivate his soil and devote it to what- 
ever crop he chooses, up to the line; and while the 
trees keep their branches within the line B. has no 
right to interfere. But let us skip over a period of 
fifteen years. The trees are now all large — more 
than one third of the roots extend past the line out 
into B.’s land, ten to twelve feet, and the branches 
extend past the line to an equal or greater distance, 
and overhang B.’s land, and are heavily laden with 
fruit. By this means the land on B.’s side of the 
line, to the distance of ten to fifteen feet, is rendered 
unfit for cultivation, and useless to B. for any pur- 
pose. 

The result is that A., by his row of trees, has 
monopolized nearly a rod-wide of B.’s land for a half 
mile in length. Yet, according to the decisions above 
referred to, the trees, root, branch and fruit all be- 
long to A.; and if B., standing under the overhang- 
ing branches six feet within his own line, puts up his 
hand and picks and eats an apple, he is guilty of tres- 
passon A.’s rights! But A. can go over on to B.’s 
land and gather fruit at his pleasure. Of course he 
can, if he owns it; fora right to reduce to possession 
is a necessary ingredient of ownership, and B. can’t 
help himself? No; for though he clearly has a right 
to treat the overhanging branches “as a nuisance, 
and as such, toremove them,” yet, says the opinion 
in Lyman v. Hale, “ he as clearly has no right to con- 
vert either the branches or the fruit to his own use.” 
“And it is clear,” says the opinion in Hoffman v. 
Armstrong, “that the maxim does not, and should 
not, apply to overhanging branches of trees, walls 
and other fixtures.’’ Under such a rule the maxim 
becomes a nullity, and any man who chooses can, by 
“overhanging branches of trees, walls and other 
fixtures,’ monopolize the use of a rod or more of his 
neighbor’s land with impunity. But, says the 
opinion in Lyman vy. Hale, if the overhanging 
branches are a nuisance, he may remove them. 
Well, of course, they are a nuisance, unless he may 
pick the fruit, and thereby realize some compensation 
for the use of his land. He may cut off the branches, 
and, of course, the fruit that is on them, with im- 
punity ; but if he makes any use of either, he is liable 
to an action of trespass ! 

But, according to Hof’man vy. Armstrong, he is not 
allowed even to cut off the branches, for they are the 
property of A., on whose land the trunk stands? 
“The title,” says the opinion (339), “of the fixture 
at the surface of the land determines that of every 
thing connected with, and which is superincumbent 





above the surface where the base of the fixture rests.” 
This rule is right, when rightly applied ; but the act 
sought to be justified does not warrant its application 
here. “Superincumbent above,’’? does not mean 
“branches of trees, walls or other fixtures’’ which 
overhang the line, ‘‘ Above the surface,’’ means per- 
pendicularly above ; otherwise a man might erect a 
house on his own land, and, by sloping out the posts, 
make the third story project six or more feet over the 
line, and yet it would be nothing but an overhanging 
wall, which, “it is clear the maxim does not, and 
should n»%. spply to?” 

A rule which allows of such misuses, such viola- 
tions of the maxim, “‘ so use your own as not to injure 
another,’ will never coalesce with the benign princi- 
ples of the common law of England or of America 
either. 

The true rule on this subject should be, and, in rea- 
son is, that each of the adjoining owners owns, and 
has a right to use, all of the tree, root, branch, and 
fruit, that ison his side of the perpendicular of the 
line, and no more. There is no hardship in this, nor 
any difliculty in its practical execution. But, on the 
contrary, it is easily reduced to practice, and is emi- 
nently just and proper. If A., in setting out trees, 
desires to set one within a few feet of the line between 
him and B., it is charging him with nothing more 
than common observation to say, that he knows the 
nature of the tree, and the size to which it usually 
grows, and whether its roots and branches will pene- 
trate and overhang B.’s land, and, to a certain extent, 
absorb its productive properties, and lessen the value 
of its use to B., and it is fair, and no more than even- 
handed justice, to let him know, by a well-settled rule 
of law, that this surreptitious mode of spunging the 
use of his neighbor’s land is not to be tolerated ; but 
that if he sets his tree so near his line that its roots and 
branches will penetrate and overhang his neighbor’s 
land, his neighbor may cut them off square up to the 
line, or may suffer them to grow and convert them 
and their fruit to his own use; and that neither the 
maxim, that he who owns the soil owns the depths be- 
neath and the space above, square up to the perpen- 
dicular of the line, nor that other maxim, “‘ so use 
your own as not to injure another,” is to be frittered 
away to allow him to steal the use of his neighbor’s 
land. 

The only qualification which occurs to me as being 
proper to be ingrafted on this rule, is that the right 
of the owner of the land overhung to the use and 
engagement of the overhanging branches and fruit, 
might be held as temporary or conditional only, sub- 
ject to the right of the owner of the land where the 
tree stands to withdraw the obtruding branches, on 
reasonable notice to do so, and before the adjoining 
owner has reduced them to his actual possession, If 
A. don’t want B. to enjoy any of the fruit of the tree, 
he can easily obtain his object by withdrawing the 
branches or cutting them off on his side of the line ; 
or, if B. prefers to use his land for other purposes, he 
can accomplish his object by the same operation. But 
if both parties suffer them to grow and the fruit to 
ripen, the one who picks it first is not liable to account 
for it, or to an action of trespass for taking it; and for 
disregarding this plain principle of common honesty, 
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and in following a pretended rule which authorizes 
one man surreptitiously to monopolize the use of his 
neighbor’s land, the decision in the case of Lyman v. 
Hale was wholly unauthorized, however “ strong”’ 
may have been the “current of authority’? on which 
it was based. 

But when either or both are engaged in picking the 
fruit, each standing on his own premises or on theline 
fence, if you please, neither has a right, by force, to 
interfere with the work of the other ; and if the decis- 
ion in the case of Hoffman v. Armstrong had been 
placed on this ground, it would not have been neces- 
sary to repudiate or fritter away the just and time- 
honored maxims of the common law. 


— m-  - 


CURRENT TOPICS. 


It will be observed that the act amending the thirty- 
third section of the bankruptcy law, which we print 
elsewhere, provides that the second clause of that sec- 
tion, limiting the benefit of the act to those debtors 
whose assets shall be equal to fifty per centum of the 
claims proved, shall not apply to those debts which 
were contracted prior to the first day of January, 1869. 


The New York Times, of Monday last, said: ‘* Be- 
fore the case of John Real is entirely forgotten, it is 
desirable to call attention to the state of the law, which 
renders it possible fora man under sentence of capital 
punishment to carry on appeals for months, or even 
years, and then to be executed at last.’”’ Now, here is 
a matter that we commend to the attention of some 
new-fledged law-maker of the next session. Ore of 
the great “journals of civilization’? has discovered 
that it is very wrong to allow a capital convict to ap- 
peal first and be hung afterward. We know of only 
one way to remedy this wrong— execute the crimi- 
nal first, and let the appeal be taken afterward. We 
presume this would reconcile the journal aforesaid. 


One of the most essential of the little technicalities of 
the ancient system which still survive among us is the 
affidavit of merits. As the practice stands to-day, a 
defendant, upon receiving a sworn complaint, must 
put in a sworn answer, setting forth the defense he 
has, in detail, and then must also, in addition, file and 
serve an affidavit that he bas a good defense, and that 
his lawyer has told him so. What earthly use this 
last proceeding is we must confess ourselves unable 
to perceive ; but it is insisted upon with the greatest 
strictness. There must, moreover, be contained in 
this affidavit a set form of words, the smallest varia- 
tion from which is fatal to the defendant ; in fact, it is 
safer for him to come into court with a defective an- 
swer than an imperfect affidavit of merits. We doubt 
not that the supreme court, in their new rules, will 
do something toward modifying this particular of 
practice. 


English jurors seem brutally indifferent to the de- 
fense of insanity in a certain class of criminal cases, 
A man by the name of Chapman was recently tried 
for murder, he having thrown his wife into a canal 
and kept her there until she drowned. He alleged 





that he had been led to the act by the conduct of his 
wife. She had told him that he was not the father of 
her children, whereupon he was seized with an irre- 
sistible impulse to immerse her. During the trial we 
are informed that he appeared to be insane, never 
showed the slightest attention to what was going on, 
and never raised his head, and, besides this, four offi- 
cers were found necessary to hold him down ona 
chair; and yet, in spite of all this “taking on,” he 
was convicted. It is more than probable that had he 
been tried before the “‘ highly respectable and intelli- 
gent’’ jury that made McFarland insane, he would 
have been acquitted instanter, and invited out to 
drink afterward. 


The Hon. Matt. H. Carpenter, in his address to the 
graduating class of the Columbian Law School, gave 
the following advice relative to laying in a library; 
“ The statutes and reports of your adopted state, and 
the best elementary works, will, of course, be indis- 
pensable. Next, buy the New York reports, which 
will furnish you with ingeniously reasoned cases on 
every side of every question; and then, to relievea 
little the bewilderment of the inexperienced mind, 
tossed to and fro by reading New York decisions, you 
will need the sobering influence and steady support 
of the Massachusetts reports ; and then, if any part of 
the constitution of the United States be left, you will 
need the decisions of the federal courts. Next, and 
before the reports of other states, I would buy all the 
English common law and chancery reports, and con- 
tinue therein with the present series, bringing the 
decisions of the English courts within a few weeks 
after their actual delivery. Then you want the Eng- 
lish statutes and state trials, and then the reports of 
the American states not before procured,” 


One of the first matters which will occupy the atten- 
tion of the committee to whom is intrusted the draft- 
ing of new court rules is that of admissions to the bar, 
The constitution of 1846 contained a provision which 
was intended to open the practice of the law to all 
male inhabitants of the state who were above the age 
of legal infancy, and which has, during the twenty- 
four years last past, greatly embarrassed the courts 
in their attempts to keep incompetent and improper 
persons out of the legal profession. The new judi- 
ciary article does not contain the provision of the old 
constitution referred to, and it is to be presumed that 
the whole subject of the enrollment of attorneys, ex- 
cept as provided by certain acts relating to the law 
schools, is under the control of the courts. If this be 
so, there is now offered an opportunity to restore again 
the ancient character of the bar, by excluding there- 
from those who do not, in time to come, show them- 
selves possessed of the necessary qualifications. A 
more severe and prolonged examination than is now 
undergone should be provided for, and an extended 
course of mental and legal training should be insisted 
upon as a prerequisite for admission to the practice 
of the law. We trust that the committee will see to 
it that henceforth the entrance to our profession shall 
be so guarded, that none but honest, intelligent, and 
educated men will obtain a welcome. By so doing, 
they will elevate the character of the profession and 
benefit the people. 
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England has had a narrow escape from having in- 
flicted upon it a Married Women’s Property Act simi- 
lar to that of the state of New York. The bill, as it 

the commons, provided that a married woman 
should be capable of holding, acquiring, alienating, 
devising, and bequeathing real and personal estate, 
of contracting, and of suing and being sued as if she 
were a feme sole, and that her earnings in any trade 
or other occupation carried on by her separately, 
should be deemed to be her personal estate. But the 
select committee of the House of Lords have so thor- 
oughly stripped the bill of all its leading features, 
that even the Commons will not be able to recognize 
it on its return to them. 

The bill, as amended, gives a married woman pro- 
tection for her earnings, and for moneys invested in 
her name in funds or shares in public companies and 
friendly societies. Where she obtains land as heir at 
law of an intestate, it is to be received to her separate 
use; and likewise as to personal property coming to 
her as next of kin of an intestate. A policy of insur- 
ance on the life of the husband made for the benefit 
of the children, without fraud, is to go to them, and 
not to creditors of the husband. It is alleged that the 
bill, as it came from the house, gave no security 
against a wife’s embarking in business in oppo- 
sition to her husband’s wishes, and, even in the 
event of her doing so, did not remove the com- 
mon-law liability for her debts contracted during 
coverture. ‘‘A man,’’? remarked Lord Penzance, 
“may be startled by the information that his wife 
had determined to set up a shop in the neigh- 
borhood ; and still more startled at hearing that she 
had entered into partnership with her cousin, who 
need not bea woman. A husband who expects his 
wife to keep his home and attend to the children may 
find her opening a Berlin wool shop with her cousin 
John.” The lords have circumvented John; but the 
failure of the Berlin wool shop will still fall heavily 
on the husband, though he had no part or lot therein. 





OBITER DICTA. 
If your legal cap fits—try it on. 


Wholly a matter of “construction.” The six carpen- 
ters’ case, 

Quere: Whether J. S. became a good Protestant again, 
upon “returning from Rome ?”’ 

In some states two jurymen may be challenged per- 
emptorily. This, we presume, is by the “ code dual-lo.”’ 

Artists and poets are said to affect rolling collars; a 
successful railroad manager is sometimes known by his 
rolling stock ; whereas a lawyer shows his profession in 
his entire suit. 

A Mr. Young one stormy night last winter, in Iowa, 
turned his son, who was his tenant, out of doors, because 
the junior Young couldn’t raise money enough to liqui- 
date the old gentleman’s bill for rent. What must have 
been young Young’s night thoughts? Possibly that old 
Young had no pa-rent-al affection. 

“Yes, your honor, what does our statute say on that 
point?” said a lawyer, a good deal more earnest in his 
tones than was his honor attentive. The distinguished 

x 





court was waked up out of adoze by this question, which 
the speaker emphasized by a tremendous thump of the 
bulky volume of state laws upon thetable. ‘I repeat, 
your honor, what does our statute say ?’’ An oratorical 
pause here followed. 

“You’ve got the book there,” was the pieasing reply of 
the judge: ‘*Look it up yourself—don’t trouble me to 
do it.” 

It may be said, by way of apology for his honor, that it 
was a jury case, just after dinner, on a hot afternoon, and 
his friend at the bar knew that ther had been no oppor- 
tunity for the customary judicial nap that day. 

A correspondent writes us: Mr. Browne’s article on 
the “Law of Sunday” is one of the most interesting I 
have seen from that entertaining writer. Iam reminded 
of an incident which occurred many years ago in my own 
practice. Early one Monday morning Sam Phinney came 
into my office, and inquired rather hurriedly: “‘ Squire, 
what’s the law about working in your garden Sunday?” 
Sam was a pretty fair specimen of that rough, profane 
class of men who seem to have been born for no other 
purpose than to make a noise town meeting day, and for 
general *‘ cussedness”’ the rest of the year. Fearing he 
might bave been breaking the law (forI knew Sam never 
troubled the inside of a church with his presence on the 
Lord’s day), I gave him a rather gentle exposition of our 
statute, which, by the way, was fully strict enough. 

Sam was alittle disappointed. Iexplained still further 
on being told it was not Sam himself, but his sworn 
enemy, John Street, who had set himself against the 
** peace and dignity,” ete. “ Well,” added Sam excitedly, 
after I had finished, ‘‘I’m glad there is some law that’ll 
reach that d—d, white livered hypocrite of a Street who 
was outraging a Christian community all yesterday after- 
noon!’ The State v. Street, however, never came to trial. 


eee —— 
DIGEST OF RECENT AMERICAN DECISIONS. 


JSUPREME COURT OF VERMONT.* 
: ACTION. 

1. Joint action: parties. — Where two or more have a 
joint interest in the damage caused by the destruction 
of buildings by fire, through such fault of another as 
would make him answerable therefor, they may main- 
tain a joint action for the loss without having jointly the 
legal title in the buildings destroyed. Cleaveland v. The 
Grand Trunk Railway Co. 

2. A. and B. were, and for some time had been, in joint 
possession and control of certain buildings, and the prop- 
erty therein, destroyed by fire through the defendants’ 
fault, and hada joint interest in the loss sustained. A, 
had the legal title to the realty, but had entered intoa 
bond with B. binding upon themselves, their heirs, exec- 
utors and administrators, respectively, upon the part 
of B. to pay certain notes given by A. in payment forsaid 
realty, and upon the part of A. to convey to B., upon such 
payment, an undivided half of said realty in fee-simple, 
so that B. would become an equal partner with A. in said 
realty. Held, that they had such joint interest as enti- 
tled them to maintain a joint suit against the defendants 
for damage to the buildings by said fire. Ib. 


ADVERSE POSSESSION. 


Evidence of.— Where one claims titie by adverse pos- 
session for the required period under aclaim of owner- 
ship, it is competent for him to show that while he occu- 
pied he asserted ownership by bringing an action of tres- 
pass against others who attempted to enjoy the premises, 
and prosecuted it to a final adjudication. For this pur- 
pose he may put in evidence the record of such suit, 
and the proceedings therein, under instructions that it 





*From W. G. Veasey, Esq., state reporter, to appear in 42 Ver- 
mont Reports. 
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was not evidence of the title, but was evidence tending 
to show that he was claiming the land now in dispute. 
Hollister, Aministrator, etc. v. Young. 


CONTRACT. 

Reasonable time.— The plaintiff having agreed to fur- 
nish the defendants with lumber as they should want it, 
for the building of a mill, and having fulfilled the agree- 
ment, except that he failed to furnish it as fast as it was 
needed, in consequence of which the defendant suffered 
damages, it was held that, under the circumstances of 
this case, in order to charge the plaintiff with damages 
for the delay, the auditor should have found affirmatively 
that the plaintiff neglected to furnish lumber within a 
reasonable time after he was furnished with the neces- 
sary description of the lumber required. Field v. Black. 


CRIMINAL LAW. 

1. Burglary: husband and wife: accomplice: evidence. — 
Under an indictment charging a husband and wife 
jointly with having certain burglarious implements and 
tools in their possession, with felonious intent to use 
them, it was held that possession by the wife, while the 
husband was with her, was prima facie innocent, as under 
the coercion of the husband, but for possession by her in 
the absence of the husband, though by his direction, she 
would be responsible. State v. Potter. 

2. The charge ofthe court to the effect that the wife’s 
possession of the tools on the occasion.of the burglary, 
if pursuant to a scheme concerted between her and her 
husband while the tools were in his actual possession, 
was, in law, the joint possession of herself and her absent 
husband, held correct. Ib. 

8. The court declined to advise or caution the jury that 
the wife should be acquitted unless there was evidence 
other than that of the accomplice tending to prove her 
connection with the crime, but, on the contrary, substan- 
tially told the jury that they might convict both prison- 
ers on the evidence of the accomplice, if it was corrobo- 
rated in important particulars as to one, and commended 
itself to their credit as true beyond a reasonable doubt as 
to both; held not erroneous, Jb. 

4. The jury are the final judges of the weight of testi- 
mony, whether from accomplices or others, and it is not 
error of law for the court to neglect or refuse to express an 
opinion to the jury as to what facts they should find or not 
find upon the proof. Itis the better practice to advise 
the jury to convict no prisoner unless there is some proof 
other than the testimony of an accomplice tending to 
show that prisoner to have had guilty connection with 
the commission of the crime, But it is only arule of 
practice and not a rule of law. Ib. 

5. Indictment: pleadings: perjury.—A person may be 
guilty, technically, of the crime of perjury in knowing 
and willfully swearing to a false affidavit, made in 
support and aid of a petition for a new trial. State v. 
Chandler. 

6. It must affirmatively appear in an indictment for 
perjury that the testimony alleged to be untrue and false 
is material ; and unless this is apparent from the evidence 
as set forth, it must be alleged.* The indictment in this 
case held insufficient on this ground, Jb. 


- EVIDENCE. 


1. Pedigree: deposition: deed: possession, actual, construc- 
tive, adverse: declarations of claim made of the land. —The 
fact 1s to who was the witness’ father and grandfather, 
and the fact of their death, and the date of the grand- 
father’s death, it having occurred many years previously, 
come within the principle that pedigree may be proved 
by near relatives from reputation in the family, and are 
admissible in evidence when material. Webb v. Rich- 
ardson, 

2. The fact being proved that R. once held a deed of the 
land in question from the original proprietor, and that 
the witness deeded the same land to the defendant, it was 





material for the witness to testify that R. was his grand- 
father, and that the witness’ father was the son of R., and 
that both were dead, and when they died, and that it wag 
before the date of the witness’ deed to the defendant, in 
order to connect the title of the witness with that of his 
grandfather by inheritance, as this connected the defend. 
ant’s chain of title from the original proprietor. Ib. 

8. It would not necessarily be error to admit a deposi- 
tion containing this evidence, under a general objection 
to the whole “ for lack of substance,” although some por- 
tions of the deposition would have been excluded if par. 
ticularly pointed out and objected to. Ib. 

4. Where the deponent did not state how he obtained 
his knowledge of these facts, the presumption is that it 
was derived in the manner that facts of this character are 
usually learned among near relatives, rather than that it 
came from an illegitimate source. Ib. 

5. The ruling of the court “ that, in the absence of any 
evidence discrediting or contradicting the deposition, it 
was sufficient evidence that the deed of Henry W. Booth 
(the witness) conveyed a portion of the title of Reuben 
Booth,” the grandfather, was error, objection having been 
made to the admission of the deposition and to its suffi- 
ciency ; as by this ruling it must be understood, in con- 
nection with other facts stated in the exceptions, that the 
court took the question, as to the truth of the deposition, 
from the jury. Id. 

6. The defendant did not show a chain of title back to 
the original proprietor, but showed that his grantors en- 
tered into possession in 1835, and cut timber and claimed 
to own the land. Held, that the question whether this 
entry interrupted the plaintiff’s possession should have 
been submitted to the jury under proper instructions, in 
connection with the plaintiff’s evidence of continuous 
possession, under those through whom he claims. The 
error of the court in not submitting this question to the 
jury was not cured, under the circumstances of the case, 
by the special verdict, the jury independent of that en- 
try having failed to find fifteen years’ continuous adverse 
possession by the plaintiff and those under whom he 
claims, Ib. 

7. A party who has once commenced a possession of 
land by actual entry, and acts of occupancy upon it, may 
continue to possess it during intervals when not upon it; 
hence he may claim it during intervals as well as when 
actually upon the land doing acts of possession; and the 
fact of his making such claim is provable by evidence of 
his declarations made at the time, in the same manner 
and to the same effect as if made while on the land doing 
an act of possession. Jb. 

8 The kind and frequency of the acts of occupancy 
necessary to constitute a continuous possession depend 
somewhat on the condition of the property, and the uses 
to which it is adapted in reference to the circumstances 
and situation of the possessor; and partly on his inten- 
tion. If in the intermediate time between the different 
acts of occupancy there is no existing intention to con- 
tinue the possession, or to return to the enjoyment of the 
premises, the possession, if it has not ripened into a title, 
terminates, and cannot afterward be connected witha 
subsequent occupation soas to be made available toward 
gaining title; while such continued intention might, and 
generally would, preserve the possession unbroken. Jb. 

9. It is a general principle, applicable to possessory 
titles, that where one takes a deed of real estate and 
places it on record, and enters into possession under it, 
and actually occupies a part of the premises which the 
deed purports to convey, he is presumed to be in posses- 
sion of, and to claim the whole to the limits defined in 
his deed; and the mere fact that an entire undivided tract 
thus conveyed by such deed was formerly made up of dif- 
ferent parcels lying contiguous to each other, with the 
title or color of title of the several parcels derived at some 
former period from different sources, does not take it out 
of the general rule as to constructive possession, although 
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in such deed, conveying the entire tract, the several par- 
cels of which it is composed are separately described. Ib. 

10. Should the presamption of such claim be overcome, 
and it be made to appear that, during such possession, 
the occupant did not claim the land beyond his actual 
possession, the constructive possession would not em- 
brace it, but would be restricted to the limits of the 
claim. 15. 

ll. Burden of proof: prima facie case,—The plaintiffs 
claimed, and their evidence tended to prove, that the fire, 
by which their property was destroyed, originated by fire 
communicated by the engines of the defendants, The 
latter gave evidence to the effect that an engine was never 
suffered to go on a trip when not in good condition, or 
when defective in the ash or fire-pans and dampers, or in 
the screen or smoke-stack, which are the only places 
where fire can escape. The plaintiffs gave evidence, 
without objection, tending to show that engines of proper 
eonstruction and suitable repair would not scatter fire so 
as to endanger property. eld, that, for the purposes 
offered and under the circumstances of the case, evidence 
on the part of the plaintiffs that the defendants’ engines, 
in useand running over that aivision of the road where 
said property was situated, at or about the time of the 
fire in question, generally and habitually scattered fire 
from ash-pans and smoke-stacks in the vicinity of said 
property, was admissible, Also, held, that in order to 
make a prima facie case, it is only necessary to prove that 
the fire which destroyed the property was communicated 
by fire from the defendants’ engine. Cleaveland v. Grand 
Trunk Railway Co, 

INFANCY. 

1. Dilatory plea: rule of court: guardian ad litem. — When 
an infant is sued, the time prescribed by rule of court for 
filing dilatory pleas dates not from the commencement 
of the term of court at which the suit is entered, but 
from the appointment of a guardian ad litem, to defend 
the suit. Fall River Fonndry Co. vy. Doty. 

2. An infant is incapable of appearing for himself and 
defending his suit in court, or of appointing an attorney 
to appear and defend for him; and if he do so without 
the appointment of a guardian ad litem, and judgment 
be rendered against him, he has his remedy to vacate or 
reverse the judgment, whether the plaintiff knew of the 
infancy of the defendant or not at the time the judgment 
was rendered, Jb. 


JUSTICE’S COURT. 


1, Discontinuance : tender.—W here, in a justice’s suit, the 
defendant made a tender which the plaintiff took before 
the day of trial, and the plaintiff the next day hearing 
that the defendant was summoning witnesses in the case, 
notified him that the suit was discontinued, but refused 
to pay to the defendant his cost incurred subsequent to 
the tender, claiming that the suit was settled by the ac- 
ceptance of the tender; held, it was the right of the de- 
fendant to have the suit go on, and the duty of the jus- 
tice to hear and determine the question as to the defend- 
ant’s right to costs. Remick v. Sanborn, 

2. The writ was returnable at the plaintiff’s hotel, and 
the justice appeared and notified the plaintiff of the de- 
fendant’s claim of costs. The plaintiff, in reply, told the 
justice the case was settled, and he would have no court 
at his house that day. The justice then adjourned the 
court publicly, so that the plaintiff could have heard if 
he had been giving attention, to another place, and went 
there with the defendant and witnesses, but the plaintiff 
did not attend, and the court there entered judgment for 
the defendant to recover his costs. Held, that the pro- 
ceedings were legal and proper. Jb. 


PRACTICE, 


1, Parties : non-joinder : variance : partners: evidence : mo- 
tion to dismiss: plea in abatement. — The non-joinder of a 
co-contractor as defendant, though he be a copartner, is 





no ground of objection for variance, on trial of the mer- 
its. The defendant can avail himself of such objection 
only by plea in abatement. If it turns out that the pur- 
chase in question was made by the defendant on hisown 
account alone, there would be no foundation for the mo- 
tion to dismiss for such variance in fact orlaw. It makes 
no difference that the plaintiff understood that the de- 
fendant made the purchase in behalf of himself and oth- 
ers; or whether he so represented to the plaintiff at the 
time of the trade. Hardy v. Cheney. 

2. Where two or more are sued together as partners, the 
declaration of one is not evidence against the others to 
prove the copartnership. But when the copartnership is 
proved by competent evidence, if the contract in question 
is within the scope of the copartnership, what is said by 
one partner in negotiating the trade may be received to 
show whether the contract was made by him in behalf of 
the copartnership or on his own account. 1b. 

3. The question litigated before the jury was whether 
the goods were sold by the plaintiff to the defendant on 
thirty or sixty days’ credit. They were sold by the trav- 
eling agent of the plaintiff, who testified that he sold to 
the defendant on a credit of thirty days only; that he 
told the defendant that his employer never sold on a 
longer credit than thirty days, and that he had no au- 
thority to give him more than that, and testified that he 
did not agree to give him more than thirty days’ credit. 
The defendant had testified that the agreement between 
him and the agent was for a credit of sixty days. Held, 
that it was competent for the plaintiff to testify that it 
was the agent’s uniform habit and course of business to 
sell for cash, or on acredit not exceeding thirty days, and 
he was then and always had been under peremptory in- 
structions not to give a credit exceeding thirty days. 15. 


PROMISSORY NOTE. 


Ratification: estoppel: agency. — The defendant’s wife in 
March took the note of a corporation called the * Boston 
Lumber Company,” payable on the 8th day of June, in- 
stead of taking the money as she had been requested by 
the defendant for a debt due him, and was told by the 
clerk of the company that she could get the money at the 
plaintiffs’ bank by putting her husband’s name on the 
paper, she not knowing what it was; and the plaintiffs 
discounted the note, on presentation by her, so indorsed- 
This indorsement was made by the defendant’s wife 
without knowing the object or effect of the same, and 
was unauthorized by him and without his knowledge 
until the 22d of May thereafter, when said company be- 
ing in process of failing, he first learned the fact as to the 
indorsement, but withheld this knowledge from the bank 
until he received notice of protest when the note fell due, 
and then for the first time apprised the bank of the unau- 
thorized use of his name, and soon after denied his lia- 
bility as indorser, but retained the money received on 
the note. Held, that these facts constityted a ratification 
by the defendant of the indorsement by his wife, and that 
the jury should have been so instructed, as matter of law. 
Bank of Orleans v. Fassett. 


REPLEVIN. 


1. Common carriers: ratification. — Where a common car- 
rier became liable to the owner of goods for damage, which 
he sustained by the fault of the carrier in their transpor- 
tation, to an amount larger than the carrier’s charge for 
the freight, and the carrier refused to deliver them, upon 
being demanded, until the freight charge was paid, it was 
held, that as the carrier’s lien was only co-extensive with 
the right to claim and recover freight, his detention was 
unlawful, and the owner could maintain replevin there- 
for. Dyer v. Grand Trunk Railway Co. 

2. The question as to the carrier’s right to freight and 
of his liability for damage can as well be tried in this 
action as in any other mode of suit and procedure, Jb, 

8. The goods in question were bought by the plaintiffin 
Vermont of a dealer in Detroit; who, to make out a car 
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load, put in about forty-three dollars’ worth more than 
the plaintiff had‘ordered and sent the money to pay for, 
and the defendants voluntarily advanced that amount 
when they took the goods, without the knowledge or re- 
quest of the plaintiff. The defendants claimed freight 
for the whole, and for the money advanced, and the 
plaintiff replevied the whole without repudiating the 
acts of the defendants in advancing said amount. Held, 
that the conduct of the parties was a ratification by them 
of the transaction as an authorized purchase by the 
plaintiff, and an authorized payment on his account by 
the defendants; and the replevin is maintainable. Jb. 

4. When it lies.— Keplevin lies against a plaintiff in a 
writ of attachment, by whose direction it has been served 
by attaching specific articles of personal property in 
question, which do not belong to the defendant in such 
writ, but is the property of a third person, the plaintiff 
in the replevin ; the defendant in the replevin suit hav- 
ing been present with the attaching officer participating 
in the taking of the property, on his writ, and claiming 
title to the property independent of the attachment, and 
having caused the attachment for the purpose of obtain- 
ing possession of the property. Tripp v. Leland, 


SOLDIER'S BOUNTY. 

1. Minor.—A minor may recover a town bounty, as 
decided in Baker v. Baker, 41 Vt.55. Stiles v. Town of 
Danville. 

2. Evidence.— Declarations ofa recruiting agent, appoint- 
ed by vote of the town, made at a town-meeting after his 
agency had ceased, in respect to what bounty he prom- 
ised the plaintiff when he enlisted, and made when the 
plaintiff was not present, and long after the contract, to 
which they related, was made, are not admissible in an 
action to recover the bounty. The fact that the agent is 
dead adds nothing to their admissibility. Jb. 

8. The promise of the agent being within the scope of 
the vote of the town, and one of the selectmen having 
participated in perfecting the enlistment of the plaintiff, 
with full knowledge of the agent’s contract with him as 
to bounty, the plaintiff is entitled to recover; the case 
being within the principle established in Haven v. Lud- 
low, 41 Vt. 418, Ib. 

4. Desertion: drafted men.— Where a man was duly 
drafted and notified thereof, and when and where to 
appear in response thereto, if he purposely neglects to re- 
port as ordered, it was held, that he “ deserted the service,” 
within the purpose and meaning of the statute of 1864, 
No 6, section 3, hence not entitled to maintain an action 
for atown bounty. Stewart Harvey v. Town of Peacham, 

5. The plaintiff was duly drafted and notified thereof, 
and when and where to appear in response thereto, but 
purposely neglected to report on the day ordered, and in 
the evening of that day was duly arrested, and the next 
morning taken to the proper office; was examined and 
accepted asasoldier; was kept in arrest and sent forward 
under charges for desertion, in accordance with the reg- 
ulations in such cases, but no further action was taken 
upon them, and he was assigned to duty and served regu- 
larly with his regiment until discharged. Held, that, in 
failing to report as aforesaid, he was a deserter within 
the meaning of the act of 1864, and therefore not entitled 
to recover a bounty which the defendant town had voted 
to drafted men. Jb, 


WATER PRIVILEGE. See Riparian Rights, 
WRONG DOERS. See Contribution. 


WILL, 


Joint estate: survivorship. — Where the language of 
a will was: “I give and bequeath to my son John 
the use of $475 during his natural life, and after his 
decease I bequeath, said legacy of $175 to his sons, 
George and Leander, with directions to a trustee ap- 
pointed in the will to pay the yearly interest to John, 
and at his decease to pay the said $475 to the said George 





and Leander;” it was held, that, in the absence of any 
provision indicating an intention to give to George and 
Leander in severalty, they took jointly, and one having 
died, the right by survivorship accrued to the other, 
De Camp v. Hail. 


SUPREME COURT OF PENNSYLVANIA.* 


RIPARIAN OWNERS. 

1, Fishery : erections in tide-water.— A fishery is an in- 
corporeal easement on the land of the riparian owner, 
like a way orcommon. The Tinicum Fishing Company y, 
Carter. 

2. The right of fishery exists only during the fishing 
season, J 6. 

3. A fishery on the Delaware was within the limits of 
the port of Philadelphia. The riparian owner, under a 
license from the wardens, built a pier on their land which 
interrupted the fishery. Held, that this was damnum ab- 
sque injuria, and the owners of the fishery could not re- 
cover from the riparian owner. Ib, 

4. The bed and channel of the Delaware ad medium 
aque filum belong respectively to Pennsylvania and New 
Jersey. Ib. 

5. The title of the riparian owner extends to low-water 
mark, not absolutely in tidal streams, but subject to the 
public right of passage when the tide is high. 7b. 

6. The riparian owner has no right to make any erec- 
tion between high and low-water mark without express 
authority from the state. 7b. 

7. The state can grant authority to make such erection, 
either to the riparian owner or to others, so long as the 
riparian owner is not thereby deprived of access to the 
river and use of it as a public highway. Jb. 

8. Under this restriction, the right of the commonwealth 
to make any erections in the river for the improvement 
of its use as a public highway, or to promote in any way 
the business and prosperity of the people, is undoubted 
and unlimited. Ib, ' 

9. Those who have shore or fishery rights took and hold 
them subject to this necessary transcendental power. J}, 

10. The constitutional provision as to compensation for 
private property taken for public use does not apply to 
mere consequential damages. Jb. 

1l. It is no objection to the license by the state to make 
erections in the river, that it was obtained on application 
of the owner for his advantage to increase the value of 
his land, Jb. 

12. This is always the case in regard to such works, 
whether projected by individuals or corporations, Jb. 

13. An erection thus made by ariparian owner is not 
part of his domain absolutely. Beyond low-water mark 
the title of the structure follows that of the bed on which 
it is built, and remains in the state, subject to the public 
right of passage and access to the river, and between high 
and low water. Ib. 

14. There is no covenant or duty which the riparian 
owner owes to his grantees not to avail himself of a priv- 
ilege to make such erections, or to accept such a license 
from the state. Jb. 

15. Independently of the acts of February 8, 1804, and 
February 23, 1809, there is no exclusive right of fishery by 
the riparian owner opposite his shore in any navigable 
river. 7b. 

16. An arm of the sea extends as far into the interior 
of a country as the water of rivers is propelled backward 
by the tide. 7b, 

17. In Pennsylvania there can be no prescription of & 
several and exclusive fishery. Ib. 

18. Prescription cannot have a legal origin where no 
grant could have been made to support it. Jb. 

19. The respective grants to the proprietaries of Penn- 
sylvania and New Jersey were to low-water mark, 
Neither ever owned the bed of the Delaware river. Jb. 





*From P. Fraser Smith, to appear in vol. 10 of his reports. 
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2. The bed of the river and the river itself passed by 
force of the revolution, etc., to the two states, to be owned 
and enjoyed on the same principle as a navigable river 
flowing between two conterminous nations. 1b. 

21, These states may by compact and laws regulate and 
restrain the common right of fishing to any part of the 
shore. Ib. 

22, A person can establish no exclusive right of fishery 
on the Delaware without proving a compliance with the 
acts of 1804 and 1809. 7b. 

23. A fishing place may be granted separate from the 
soil. Id. 

2%. There may be a grant of an easement in gross per- 
sonal to the grantee, but it cannot be assigned or trans- 
mitted by descent; nor can,the owner of the right take 
another person into company with him. 1b, 

25. If the easement consists in a right of profit a pren- 
dre, if granted to one in gross, it is treated as an estate, 
and may therefore be for life or inheritance, 1b. 

26. If the right be an easement proper, as a right of way, 
and is granted in gross, it is a mere personal interest, and 
not inheritable, Ib. 

27. A right to take fish is a profit a prendre in another’s 
soil, and requires for its use exclusive occupancy during 
the period of fishing, and implies the right to fix stakes, 
etc., for drawing the seine and the occupancy of the bank 
at high tide, as well as the space between high and low- 
water mark, Jb. 

28. The grantee of a fishery has the exclusive possession 
during his fishing time, and the grantor at all other times 
and for all purposes. 7b. 

29. Land or an interest in land cannot be prescribed 
for. 1b. 

30. A presumption of knowledge and acquiescence of 
the owner that the exercise is under a claim of a right, 
is required in cases of prescription. Jb. 

81. It is not a principle without exception, that what- 
ever incorporeal hereditament may be granted may also 
be acquired by long and uninterrupted user. 10, 

32. A right claimed by prescription must be such as 
must reasonably be presumed to have been granted, not 
one whose exercise would destroy the usufruct of the 
grantor’s property. Ib. 


WILLS, 


1, Vested interest : assignment of bequest. — A bequest. was 
“to M. of the proceeds of bank stock during her life, after 
her decease to be sold, and the proceeds equally divided 
between T. and G. or their heirs, unless the said T. and G, 
should prefer it to remain in stock for their use, which 
they may do, should they prefer it.” Held, that the be- 
quest vested in T. and G., at the testator’s death, and an 
assignment by them before the death of M., passed the 
title tostock. McGill’s Appeal. 

2. Where the enjoyment of an entire fund is given in 
fractional parts at successive periods, which must event- 
ually arrive, the distinction between time annexed to 
payment and time annexed to gift is unimportant; all 
the interests vest together. 1b. 

8. Execution of. — A testator was paralyzed, and said he 
was unable to write, he would put his mark to the will; 
he was raised in bed, a pen was put into his hand, which 
was held by another while he made his mark. Held, 
that this was a valid execution of the will. Cozzens’ Will, 

4. This was the testator’s own act with the assistance 
of another, not the act of another under his author- 
ity. Ib, 


SUPREME COURT OF ILLINOIS.* 
CONTRACT OF SALE, 


1, Of the place of delivery.—If A., owning a large lot of 
cattle then being fed in a certain lot of his, or of another 
person, agrees to sell them to B. at a certain price per 





* From N. L. ., State Reporter; to a) in 30 
Mins kee ee porter; ppear 





hundred weight, and to deliverthem between two certain 
days named, and nothing is said about the place of de- 
livery, a jury would have aright toinfer, in an action by 
the purchaser against the vendor for failing to deliver,that 
the place of delivery was where the cattle were being fed ; 
and evidence of such a contract would so far tend to 
prove an averment that the cattle were to be delivered at 
the place where fed, that ajury trying the cause should 
be permitted to consider it. Smith v. Gillett. 

2. Of the time of payment. — Under such a contract, it 
would be the duty of the purchaser to be at the place 
where the cattle were being fed, on the day named, 
ready and willing to pay the price agreed on when the 
weight should be ascertained; nothing being said about 
the time of payment, the law would imply payment on 
delivery, and this would include the weighing, as they 
could not be paid for until the weight was known, and it 
would be a natural and reasonable inference that the 
most convenient cattle scales would be resorted to for 
that purpose, Ib. 

3. Of a demand by the purchaser. — Umder such acontract 
the purchaser would be excused from making a demand 
at the time and place specified for the delivery, if the 
vendor had, before that time, removed the cattle and 
disposed of them otherwise. Jb. 

4. Of atender of the price by the purchaser.— Where two 
acts are to be done at the same time, like selling and de- 
livering and receiving and paying, in an action by the 
purchaser for non-delivery, it is only necessary for the 
plaintiff to aver and prove areadiness to pay, whether 
the other party was at the place ready to deliver or 
not. Ib. 

5. So, where a lot of cattle were sold, to be delivered at 
a certain time and place, at a certain price per hundred 
pounds, the time of payment not being specified, the de- 
livery of the cattle is a condition precedent to the per- 
formance of any act by the purchaser; and the cattle be- 
ing to be paid for by the hundred pounds, cannot be paid 
for until they are weighed and delivered. 7b. 

6. Or, if the purchaser, on making demand of the prop- 
erty sold, is told by the vendor that he canrot have it, a 
tender of the price would be useless and unnecessary, 
and in such case a readiness to receive and pay is all the 
law requires of the purchaser. Jb. 

7. As tothe time of delivery. — A contract of sale of a large 
number of cattle, which were being herded in different 
lots a considerable distance apart, provided that they 
should be delivered from one day named, to another, as, 
from the first to the tenth of the month, at the option of 
the purchaser, — Held, that before the vendor could be 
put in default for not delivering the cattle, the purchaser 
should make his election of time for the delivery, and 
give the vendor reasonable notice thereof, so as to enable 
him to perform his part of the agreement. Colvin vy. 
Weedman, 

8. Or should the time for delivery be extended, by 
agreement of parties, so that the last day for the buyer’s 
option should be postponed, the like duty of giving notice 
would devolve upon the buyer. Jb. 

9. And where, at the instance of the buyer, the vendor 
consents that he may take a less number than was 
originally sold, the former expressly agreeing to give 
notice when he would receive the residue, such notice 
must be given before the vendor can be put in default for 
non delivery. Ib. 

10. In this case the cattle sold were owned by several 
persons, two of whom were in charge of the different lots 
at different places; the buyer obtained the consent of 
one of the vendors, as the time for delivery was approach- 
ing, that he should take asmall number then, agreeing 
to notify the vendor. when he would be ready to take the 
residue. The buyer then went to another of the vendors 
who was in charge of one of the lots of thecattle, from 
which the buyer was to take the smaller number he then 
was to have, and concealing from him the fact of the 
change in the agreement, induced him to drive that lot 
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to one of the several points named in the original agree- 
ment, at which the whole number sold were to have been 
delivered, and when there, the buyer refused to take 
them, alleging, in general terms, that they did not fill 
the contract. Held, that the buyer could not put the 
vendors in default in that mode; he should have given the 
notice he agreed to give, so as to have enabled the ven- 
dors to make the delivery, if it was his desire to have all 
the cattle at that time and place. Jb. 

ll. Of objections to the quality of the property to be delivered. 
—It was not enough for the buyer in such case, to object, 
in general terms, that the lot of cattle so offered him did 
not fill the contract. If he designed receiving the lots in 
different places at different times, he should have stated 
his objections specifically, so that they might have been 
obviated by supplying the place of those which were not 
of the requisite quality, from the other lot of cattle. Ib. 

12. Readiness on the part of the purchaser to pay.— In an 
action by a purchaser against his vendor to recover back 
a part of the purchase price which he had paid in ad- 
vance, alleging as his ground for recovery that the ¥endor 
had failed to deliver, or offer to deliver, property of the 
quality purchased, it appeared that at the time he 
objected he did not have the money to pay, as was re- 
quired by the agreement, and that fact of a want of readi- 
ness to pay was held fatal to his right of recovery. Ib. 


FRAUD. 

1, Misrepresentation as to title. —If a person sells a tract 
of land, claiming to be the owner, and knowing that he 
is not, he is guilty of a fraud, for which the vendee may 
rescind the contract. Drake v. Latham. 

2. But if he professes to sell, not the paramount title, 
but only a claim derived from a particular source, such 
as a sale of the land for taxes, and he has aclaim thus 
derived, he is not guilty ofa fraud for which the ‘vendee 
can rescind, merely because he expresses an opinion as 
to the legal value or strength of bis claim, which the 
facts do not justify, so long as he makes no false state- 
ment as to what those facts are. Ib. 


MONEY HAD AND RECEIVED. 
When recoverable. — The First National Bank of Deca- 
tur having advanced a sum of money to the owner of a 
lot of whisky, the latter employed the bank to ship the 
whisky for him to New York to be sold, and out of the 
proceeds the bank was to retain the money advanced and 
a reasonable commission for shipping and selling. The 
whisky was shipped and sold accordingly, and the pro- 
ceeds received by the bank. Held, that the bank was 
liable to the owner of the whisky for the money so re- 
ceived, and this independently of the question whether 
national banks are, by their charters, authorized to sell 
produce on commission, First National Bank v. Priest, 


MORTGAGE, 


1. Notice by possession: its extent and effect.— Where a 
person is in possession of premises, upon which he holds 
a mortgage which is not recorded, the constructive notice 
of his rights under the mortgage which is afforded by his 
possession, in lieu of a record, only goes to the extent of 
putting persons upon inquiry, and requiring a subse- 
quent purchaser to apply for information to the person 
in possession. Riley v. Quigley. 

2. But if such information is honestly and properly 
asked on the one side, and willfully refused on the other, 
he who has done all in his power to acquire it; may deal 
with the land on the presumption that the title is in fact 
as disclosed by the record, and the party in possession 
will be estopped from setting up his mortgage to the 
injury of him to whom he refused the information. Jd, 


NEGLIGENCE, 


1. Of mutual negligence.—In an action to recover dam- 
ages resulting to a person while leaving a steamboat, the 





ee ee 
injury being occassioned by a want of proper time and 
facilities for landing, it was held, that although the boat 
was violating the law by racing with another boat, and 
by reason thereof its stoppage at the usual landing place 
was abridged, so that the plaintiff had not a reasonable 
time allowed him to leave the boat in the usual manner 
by the staging, still that did not relieve him from the 
duty of exercising proper care and prudence in leaving 
the boat. The fact that a person is not afforded a safe 
mode of landing from a boat, does not authorize him to 
adopt another mode which is also dangerous. The Keokuk 
Packet Co. v. Henry. 

2. The rule in such cases is, if the plaintiff has been 
guilty of negligence, he cannot recover unless that of the 
defendant is greatly in excess. Ib. 


NEW TRIAL, 


1, Motion for a: when necessary. — Where the court below 
improperly excludes from the consideration of a jury 
evidence which has been admitted, and which tends to 
prove the issue in the cause, it is not necessary, in order 
that such action of the court may be assigned as error in 
the appellate court, that a motion for a new trial should 
have been made. Smith v. Gillitt. 

2. In Evans v. Lohr, 2 Scam, 511, it was held, when the 
court has given improper instructions to the jury, or 
withheld such as are legal and appropriate, the proper 
course to adopt to enable a court to correct the error and 
to do justice to the parties is for counsel to apply for a 
new trial. This was not the pointin that case, and if it 
was, the reason given for the practice is not now regarded 
as a sound one. Jb. 


NUISANCE. 

1. D ges in: puted upon rental value: not excessive, 
— Where, in a suit for damages for creating a nuisance in 
the vicinity of a dwelling-house, the difference between 
its rental value, during the existence of the nuisance and 
prior to it, is not excessive. Illinois Central Railroad (b, 
v. Grabill. 

2. What not admissible in computing damages. — Where the 
nuisance complained of is a cattle pen, constructed by a 
railroad company upon their right of way, the noise 
made by the cattle and stock hands, being beyond the 
control of the company, is not a ground for damages 
against the company. Jd. 

3. Liability of a railroad company.—The maxim, “ use 
your own property so as not to injure another,” is quite 
as applicable to a railroad corporation as to individuals, 
except so far as the law creating it may have granted to 
it immunity, and a recovery can and should be had for 
such damages as arise out of the careless or negligent 
acts of a railroad company in regard to any usual and 
necessary appurtenance to their road. Jb. 

4. So, where a railroad company erected cattle pens 
upon their right of way, for purposes of shipping, they 
should exercise such a supervision over them as will in- 
sure the cleanliness of the pens, so that they will not be- 
come generators of noxious and unwholesome gases, de- 
priving residents in their vicinity of the comfortable use 
and enjoyment of their property; and if, by reason of 
negligence and carel , in respect to such pens, they 
are suffered to become a nuisance, rendering the homes 
of those in the vicinity uncomfortable and unwhole- 
some, the company must respond in damages for the in- 
jury thus occasioned. Ib. 

5. But, it seems, annoyances caused by the shouting 
and noises made by those having charge of stock placed 
in such pens, could not properly be regarded as an ele- 
ment of damages in an action against the railroad com- 
pany —such persons not being in a position to be con- 
trolled by the company or their agents, nor being sup- 
posed to be encouraged by them. Jd. 

6. Measure of damages in such cases, —In estimating the 
damages resulting from a nuisance of the character men- 
tioned, it is proper to consider the depreciation in the 
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value of the plaintiff’s property, occasioned thereby, and, 
in addition to that, the injury and annoyance to the 
plaintiff while occupying the premises. Jb. 

7. Former recovery: whether a bar.— And, it seems, if a 
recovery in such case is based upon the deterioration in 
the value of the plaintiff’s property, such a recovery 
would be a bar to any further prosecution for the same 
cause; but if a recovery be had for the annoyance merely, 
and for rendering the atmosphere unwholesome, then a 
similar recovery may be had at every term of the court, 
so long as the nuisance continues. J. , 


PAROL EVIDENCE. | 


As tocontents of an account of sales.—A party who had 
sold the property of another, on commission, through a 
third person, and received the proceeds thereof, on in- 
quiry by the owner of the property as to the returns from 
the sale, showed him the account of the sale in writing, 
which had been returned by the person who made the 
sale, — Held, in an action by the party for whom the prop- 
erty was sold to recover the proceeds, that it was compe- 
tent for the plaintiff to testify, orally, as to the amount 
appearing to be due him from the written account of the 
sale so shown to him, without giving the defendant no- 
tice to produce it: such papers are but statements of 
third parties, and are not regarded as instruments which 
must be produced in evidence. First National Bank v. 
Priest. 

PLEADING. 


Of an averment as to the place of delivery of property sold. — 
In an action by a purchaser of a lot of cattle, against the 
vendor, for failing to deliver them, the cattle being fed at 
the time of the sale by a person named, and to be deliv- 
ered at a future day, it was averred in the declaration that 
the cattle were to be delivered at the place where said 
cattle were fed, and to be taken by the plaintiff at said 
place, and paid for when weighed at some convenient 
cattle scales. It was held, that the substance of the aver- 
ment as to the place of delivery was, that the cattle were 
to be delivered where fed, and there to be received by the 
plaintiff; the allegation as to the weighing of the cattle, 
and paying for them when weighed, has no connection 
with that of the delivery, and, whether proved or not, 
could not affect the question of the place of delivery. 
Smith v. Gillitt. 


RELEASE. 


1, By one of several joint obligees: its affect as to those not 
joining therein, — One of several joint payees or obligees 
may receive payment or satisfaction, and discharge the 
entire obligation, and the others will be bound by his 
acts in that regard. This is the general rule. The Lum- 
berman’s Insurance Oo. v. Preble. 

2. But the rule has its exceptions, as, where the payee 
of a note sells and transfers it by delivery, without 
assignment, and the maker pays the payee with notice 
of the transfer; in such case the court will protect the 
rights of the equitable holder. Jd. 

8, And the same is true ofa like transfer of an obliga- 

tion not negotiable. In such a case, the payment, or the 
performance of an agreement in such a manner, is a fraud 
upon the equitable holder, and the courts will not permit 
its perpetration. Jb. 
, 4. But, while it is true that one of several joint obligees 
May execute a valid release, by which the entire obliga- 
tion will be discharged, yet, to give the release that effect, 
it must be the intention of the parties to the release that 
itshall so operate, unattended by any fraud upon the 
tights of those of the obligees who do not join in the exe- 
cution of the release. I. 

5, So, where a policy of insurance was issued to three 
persons, a loss having occurred, the insurer proposed to 
two ofthe assured that he would pay thema given sum 
if they would release the entire policy, or a less sum if 
they would release their proportionate interest in the 





insurance money; they accepted the latter proposition, 
and signed a paper which the insurer represented to be a 
release only of their two-thirds interest, when, in fact, 
by its terms, it was a release of the entire policy; it was 
held, that, reading the release in the light of these facts, 
it could not operate to discharge the obligation on 
the policy as to the assured who did not join in the 
release,and had no knowledge of its execution. Either 
the parties to the release did not intend it should so 
operate, or the insurer intended to defraud the assured 
who did not join in it, and the existence of either fact 
would protect him, Jb. 


WATER COURSE. 

1. Obstructing the overflow of watercourse: of injury thereby 
to after-acquired rights.— A railroad company filled up 
what was, at one time, an open ‘*trestle work in the em- 
bankment of their road over the bottom land bordering 
upon ariver, and thereby, in some degree, retarded or 
obstructed the flow of the water in a time of flood, caus- 
ing it to spread over a greater surface above the embank- 
ment. Upon the grounds thus caused to be overflowed 
a party subsequently erected some cattle-sheds, in which 
were placed some cattle belonging to a third person, 
under a contract by the owner of the sheds to feed and 
stable them there. In an action by the owner of the 
cattle to recover of the railroad company damages aris- 
ing from injury to the cattle, caused by the obstruction 
so created by the company, and the consequent over- 
flowing of the ground occupied by the sheds in a time of 
flood, it was held, the plaintiff had no right of action, the 
cattle being there only under a contract with the owner 
of the premises, to whom alone, if to any one, was there 
any liability. Toledo, etc., R. R. Co. v. Hunter, 

2. But the cattle were placed in the pens after the tres- 
tle work was filled up, so that the owner acted witha 
full knowledge of that fact, and of the situation of the 
feeding place, and the company had done nothing after 
the rights of the owner accrued, whatever they were, to 
injure them, and therefore incurred no liability to 
him, Jb. 


SUPREME COURT OF INDIANA.* 
STATUTE OF FRAUDS, 


1. Verbal contract: partner.—A partnership liability 
may become an individual debt against one member of 
the firm by contract not in writing between the partners, 
with the consent of the creditor. Hopkins v. Carr. 

2. Parol lease : to commence in futuro.—A parol lease of 
lands for the term of one year, to commence thirty days 
after the making of the contract, is valid within the 
statute of frauds; and the lessee may maintain an action 
against the lessor to recover possession according to the 
terms of the lease. Jb. 

8. It seems that the parties to such a lease may have 
such remedies for violations of the contract as would 
appertain to violations of other valid contracts. Stack- 
burger v. Mosteller, 4 Ind. 461, questioned. Jb. 


STATUTE OF LIMITATIONS, 


Absent from the state on public business : volunteer soldier.— 
Absence from the state as a volunteer soldier or officer 
in the army of the United States constitutes an absence 
on public business within the meaning of the statute 
which provides, that “the time during which the de- 
fendant is a non-resident of the state, or absent on pub- 
lic business, shall not be computed in any of the periods 
of limitation. Gregg v. Matlock. 


— ee 


The Tennessee legislature is discussing the propriety 
of granting divorces where one of the parties is insane, 





* From Hon. James B. Black, state reporter, aud to appear in 
31 Indiana Reports, 
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DIGEST OF RECENT ENGLISH DECISIONS. 
(Ex. - ,at oe uer Chamber; C. P. to Common 
oo ae: 5 Ex. to Court of Exche- 
rved; L. T. R. to Law 
rts, and W. wy to Weekly Reporte r.) 
CONTRACT. 

Contract : principal and agent: broker : right to sue. —The 
plaintiff, E. F.,a cotton broker, entered into a contract 
on behalf of his principal for the sale of cotton to defend- 
ants, and signed a note in the following terms: “I have 
this day sold you ” (the defendants) “on account of T., one 
hundred bales Oomrawuttee cotton, . .. signed E. F., 
broker." Held, that the plaintiff could not maintain an 
action against the defendants for non-acceptance of the 
cotton, the true construction of the contract being that 
the plaintiffacted as a broker merely, and was nota party 
to the contract. Fairlie v. Fenton, Ex., 22 L. T. R. 373, 


FIXTURES. 

Equitable mortgage : bill of sale: mode and object of annex- 
ation. —K., the occupier and owner in fee of certain land 
and buildings thereon, deposited in 1862 the title deeds 
relating to the same, with the defendants, a banking 
company, to secure the balance of his account with them, 
K, subsequently built on this land a mill, and fitted it 
witn engines and machinery, and also with such articles 
and machinery as were necessary for the purposes of car- 
rying on his trade: as a woolen-cloth manufacturer. In 
1865, in consideration of asum of money advanced to him 
by the plaintiff, K. assigned to the plaintiff by bill of sale 
“all the machinery, fixtures, impl ts, utensils, 
effects, and things in or upon ” the mill, and enumerated 
in a schedule, the plaintiff having at the time notice of 
the previous deposit by K. of the title deeds with the de- 
fendants. In 1866, K. conveyed to the defendants by deed 
the land and buildings (including the mill) before men- 
tioned, together with all the “steam engines, shafting, 
going gear, tenders, pump, fixed machinery, and things 
fixed and fastened to the freehold of the said mill,” etc., 
the plaintiff not acquiescing in such conveyance to the 
defendants. Of the articles enumerated in the schedule 
to the bill of sale, some were fixed to the building by 
screws and bolts or soldered with lead, in some cases be- 
ing affixed to the floor, in some both to floor and roof, and 
in others to the side walls, the object of the fixing being 
to insure the steadiness of the machines while they were 
at work. Other articles not so fixed were a washer or 
washing machine, standing by its own weight on the 
floor; press plates, press papers, clogs, and fencings; a 
loom machine for sizing and drying the threads of cloth, 
and a beaming frame, each of which stood by its own 
weight on the floor; a large desk standing by its own 
weight in the counting house ; condenser bobbins around 
which the wool was wound, and certain loose articles 
called fencings and clogs, which are necessarily used with 
the hydraulic presses. Held, that the former class of arti- 
cles had, as between the plaintiff and the defendants 
(equitable mortgagees), become part of the freehold, and 
passed to the defendants under their mortgage and sub- 
sequent conveyance, but that the latter class of articles 
were movable chattels, and passed to the plaintiff under 
his bill of sale, Longbottom v. Berry, Q. B., 22 L. T. R. 385. 





INDICTMENT. 


Evidence, —The prisoner was indicted for stealing one 
dead partridge, and the proof was that the partridge was 
wounded, but was picked up or caught by the prisoner 
while it was alive, but in adying state. Held, that the 
indictment was not proved, Reg. v. Roy, C. C. R., 22 L, 
T. R, 414. 

WILL. 
Latent ambiguity: nephew: parol evidence, — Devise 
“to my nephew Joseph Grant.” In ejectment for the 
premises devised. Held (affirming the court of common 





pleas), that parol evidence was admissible to show that 
the testator’s own brother’s son was Joseph Grant, and 
that the testator’s wife’s brother’s son was also Joseph 
Grant; and that, as the word “nephew” applied to each 
with legal certainty, parol evidence was admissible to 
show, from the state of the testator’s family, and from 
the relation in which they stood to him, and from his 
knowledge of the one and ignorance of the other, which 
of his two nephews named Joseph Grant the testator 
meant. Grant v. Grant, Ex. Ch., 18 W. R. 951. 


NEGLIGENCE. 

Contract to carry: invitation: responsibility for negligence 
of others. — The defendant was part owner and manager 
of a line of steamers that plied between M. and L. It 
was the usual course to take passengers from the shore of 
M. on board a small steamer toa hulk that was moored 
in the harbor, and from this hulk the passengers went 
on to the sea-going steamer. On the hulk there was an 
office where a servant of the defendant sold tickets to 
persons going by the steamer. W., the owner of the 
hulk, let it to different persons as a depot for goods, 
Among others he let it to the defendant at a yearly 
rent for the convenience of passengers and the storage of 
goods ; and it was agreed between him and the defendant 
that W. should fit it up for the accommodation of pas- 
sengers, to the satisfaction of the defendant’s agent, and 
that the defendant should light it. One servant of W. 
was stationed on the hulk to look afterit. The defend- 
ant advertised his steamers to go from M. to L., andin 
the advertisement the above mode of transit was de- 
seribed. The plaintiff, in pursuance of the advertise. 
ment, went in the usual way by the small steamer on to 
the lower deck of the hulk, up a ladder to the upper deck, 
where he bought his ticket; then down to the lower 
deck again for the purpose of going on board the sea- 
going steamer, when he fell through an open hatchway 
that was just at the bottom of the ladder, and was much 
injured. It was quite dark at the time, and there was 
no light on the lower deck. In an action for compensa- 
tion for the injuries sustained, the jury having found 
that there was negligence in leaving the hatchway in 
this state, and that there was no contributory neglis 
gence on the part of the plaintiff, it was held, that, irre- 
spectively of the question whose servants they were 
who were guilty of the negligence, the defendant was 
liable, both on the contract to carry safely, and on the 
contract implied by the invitation given to persons 
intending to go by the steamers to come on board the 
hulk, John v. Bacon, C, P., 22 L. T. R. 476, 

2, Evidence of: invitation to leave carriage: part of train 
not at the platform,—A train arrived at a station ona 
dark night, but, as it stopped rather short, the last car- 
riages were opposite the end of the platform, which there 
diverged from the line of rails so as to leave a space be- 
tween It and the railway-carriages, There was no light 
at this end of the platform, but there was light on the 
rest of it. The name of the station was not called out, 
nor were any of the doors opened, No other opportunity, 
however, was given to passengers to alight at this 
station. The plaintiff, who was in one of the end car 
riages, could see (by the light in the carrige and on the 
other end of the platform) that she was opposite toa 
platform, and not seeing that the platform did not come 
up to the carriage, she got out and fell down and was 
injured. Held, per Bovill, C. J., and Brett, J., dissenti- 
entibus Keating and Smith, JJ., that there was evidence 
to go to the jury that the accident arose from the negli- 
gence of the company, and that the evidence of contribu- 
tory negligence on the part of the plaintiff was ncé 80 
conclusive as to oblige the presiding judge to withdraw 
the question from the jury. Cockle v. South Eastern Rail 
way Company, 22 L. T. R. 512. 

8. Mere happening of accident, evidence of.— A train, in 
running from one station to another, at about three 
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hundred yards distance, and at the end of which there 
were two stationary buffers, suddenly jolted against 
something, and caused injury to the plaintiff, who was 
in the train. As soon as the jolt had taken place the 
train became stationary close to the buffers. Evidence 
was given that the engine driver ought to bring the train 
up to the buffers in a way that no jolt ought to be felt. 
Held, that, under the circumstances, the mere fact of 
this accident happening was evidence to go tothe jury 
of negligence on the part of the company. Burk v, Man- 
chester etc., Railway Company, C. P., 22 L. T. R. 442. 
RAILWAY COMPANY. 

Railway company : liability for acts of their servants —false 
imprisonment ; evidence of authorily.—A railway porter 
arrested a fellow servant on a charge of stealing the com- 
pany’s property. Held, that he was not acting within 
the scope of his authority, and that therefore the com- 
pany could not be sued for false imprisonment. Edwards 
y. The London and North Western Railway Company, C. P., 
18 W. R. 834. 





BANKRUPT LAW. 
NOTES OF NEW DECISIONS. 

1. Discontinuing suits in fraud of the bankrupt act.—Where 
district court of Vermont by bill in equity,is prayed to 
arrest litigation pending in the state court, and to hear 
and determine the controversies involved. Bankrupt, 
Clark, and defendant, O. A. Burton, are brothers-in-law, 
and in 1860 Clark’s property was attached by Burton to 
the value of $10,000; and by the Franklin County Bank, 
a corporation in which O, A. Burton owned a controlling 
interest, to the amount of $5,000. Clark also made aclaim 
against Burton, demanding $75,000: these were all actions 
of assumpsit. Amos J. Sampson, assignee of Alunson M. 
Clark, v. Oscar A. Burton, Franklin County Bank, and Carlos 
C. Burton, U. 8. Dist. Court, Vt. 

2. These controversies were in 1862 submitted to arbitra- 
tors, and were contested from time to time down to 1867, 
when one of the arbitrators died, and the litigations were 
re-opened in the state court, In 1867 O. A. Burton com- 
menced an action against Clark for $150,000, on book ac- 
count, and an attachment to that amount was levied on 
Clark's property, subject to the preceding ones, and to 
certain mortgage liens, and in 1868 obtained a verdict for 
$46,000, in an action Clark v. Burton. The cases were then 
carried to the supreme court, January, 1870, and a motion 
made by Clark’s counsel to continue it till next follow- 
ing term, January, 1871. The cases were remanded to the 
county courts, There were alsotwo chancery suits, Bur- 
ton v. Clark and Barlow, and Clark v. Burton, for five $7,000 
notes, Jb. . 

8, On 19th February, 1870, a petition was filed against 
Clark in involuntary bankruptcy, and on 9th March, 
he was adjudicated bankrupt, and on 18th February, the 
day before the petition was filed, an agreement was exe- 
cuted by Clark and Burton to discontinue suits, This is 
charged as being an illegal preference in fraud of the 
bankrupt act, Held, 1. That such agreement is in fraud 
of the bankrupt act, and an attempted invasion of the 
rights of the general creditors. 2. It is the duty of the 
court to grant some effectual relief against the use of this 
agreement, and secure to the assignee all the rights which 
the bankrupt act confers upon him, 38, The district court 
has no authority to withdraw these cases from the state 
court, and proceed to their trial here, Congress has not 
provided that such cases shall be transferred to the dis- 
trict court, much less has it provided that the district 
court may proceed to determine the subject-matter of 
suits pending in the state courts by issues framed here 
to be tried by jury or in any other manner. That part of 
the prayer of the bill which invokes this mode of relief is 
therefore denied. 4. An injunction must issue to restrain 
0. A. Burton from using in any matter the agreement of 
February 18th, 1870; and, if necessary, an order will be 





placed on Clark requiring him to execute such papers as 
wili enable the assignee to appear in the cases in the state 
courts. 5. Ifthe transfer by Burton of the items once filed 
by way of offset in the suit in assumpsit to the book ac- 
count is in fraud of the bankrupt act, though not in con- 
flict with the practice in the state courts, the bankrupt 
act must prevail as the paramount law, and prevent the 
transfer. 6. Stay of proceedings is granted in all the 
cases referred to in the bill, until the questions involved 
can be determined in that court. 106. 


Exaggerated mortgage.—Where a mortgage for $4,000 was 
given, while only $1,000 was advanced upon it, and was 
recorded in full,—Held, to be prima facie evidence of fraud, 
and that out of the proceeds of sale of the property 
seized, the marshal pay over to the petitioning creditors 
or their attorneys the amount of theirereasonable costs, 
expenses, etc., incurred in the proceedings in this matrer, 
and that the balance be paid over to the mortgagee. In 
re Edward D t, involuntary, U. 8. Dist. Court, E. D., 
Michigan, 4 Bank’t Reg. 4. 


1. Assignments.— The assignment of a bankrupt’s estate, 
under section 14, U. 8. bankrupt act of 1867, does not dis- 
solve an attachment of his estate made more than four 
months prior to the commencement of his proceedings 
in bankruptcy. Joseph J. B v.L der D. Harding, 
Superior Court, 4 Bank’t Reg. 5. 

2. When the officer’s return shows that an attachment 
was made more than four months prior to the defend- 
ant’s commencement of proceedings in bankruptcy, the 
plaintiff is entitled toa judgment to be satisfied out of 
the specific property returned upon the writ. 7b. 








1. Recording deed not act of bankruptcy: lien for rent.— 
A deed of trust executed December 8th, 1866, by a bank- 
rupt who did not file his petition till June 8th, 1867, was 
not recorded until March 2, 1867. Held, That the record- 
ing (which was within four months previous to the com- 
mencement of bankruptcy proceedings) was not an act 
of bankruptcy, for the deed was operative from its date 
and the act ofthe creditors in recording it, cannot be con- 
strued as the act of the bankrupt. Jn re Charles H. Wynne, 
involuntary, U.S. Cireuit Court, Virginia, 4 Bank’t Reg. 5, 

2. If the beneficiaries in a conveyance or mortgage are 
satisfied with the security offered by the instrument un- 
recorded, there is neither necessity nor obligation to 
record it, Ib. 

8. The recording is only necessary to make an instru- 
ment valid against creditors under state laws, and the 
bankrupt act recognizes and respects such validity if it 
be prior to bankruptcy proceedings. Jb. 

4. Where, under state laws, the landlord has a lien for 
rent, the same will be upheld and respected in a bank- 
ruptcy court,and the assignee must take title subject 
thereto, The landlord will be entitled to prove his claim 
in bankruptcy for the unexpired term of a lease beyond . 
one year, even though he has been preferred undera 
state law, for his rent up to the end of the year. Jb. 

5. A mortgage or other conveyance made as security for 
adebt evinced by a note or bond, will be upheld asa 
security for the same continuing debt, though the evi- 
dence of it may be changed by renewal, or otherwise, but 
where the security is changed the same will not be, 7b. 

6. The assignee takes the property of the bankrupt “in 
the same plight in which it was held by the bankrupt 
when his petition was filed.” 7b. 

7. The assignee represents the creditors’ rights as well 
as those of the bankrupt, and any incumbrance which 
would be void as against creditors would be void as 
against him, Jb, 


1, Liability of assignees for rent.— An assignee in bank- 
ruptcy, unless restrained by the terms of the lease itself, 
may adopt or reject a lease on behalf of the estate, as he 
finds most beneficial for the creditors, and can take a 
reasonable time for decision. In re Laurie, Blood and 
Hammond, U.8. Dist. Court, Mass., 4 Bank’t Reg. 7. 





120 


Fe —————————————_____ 

2. If the assignee elects to accept a lease held by the 
bankrupt, he renders himself liable, on behalf of the es- 
tate, for rent from the date of the petition. Ib. 

Disallowing debts.— Where a creditor petitions that debts 
proved by respondents, who are also creditors, be disal- 
lowed, on the ground of having taken a morigage to 
secure their debts within four months of adjudication,— 
Held, debts of respondents disallowed. George G. Phelps 
v. &. P. Sterns, Same v. Smith Dudley, U. 8. Dist. Court, 
Maine, 4 Bank’t Reg. 7. 15. 


——E - 0 -+1-D> > e - 


ACTS OF CONGRESS, 


A Britt in amendment of the act entitled “An act 
establishing an uniform a ae of bankruptcy 
throughout the United S 
Be it enacted by the senate and house of representa- 

tives of the United States of America in Congress assem- 

bled, that the provisions of the second clause of the 
thirty-third section of said act, as amended by the first 
section of an act in amendment thereof, approved July 
twenty-seventh, eighteen hundred and sixty-eight, shall 
not apply to those debts from which the bankrupt seeks 

a discharge which were contracted prior to the first day 

of January, eighteen hundred and sixty-nine. 

Sec. 2. And be it further enacted, that the clause in the 
thirty-ninth section of said act which now reads, “or 
who, being a banker, merchant, or trader, has fraudu- 
lently stopped or suspended, and not resumed payment 
of his commercial paper within a period of fourteen 
days,” shall be amended so as to read as follows: “or 
who, being a banker, broker, merchant, trader, manu/fac- 
turer, or miner, has fraudulently stopped payment, or who 
has stopped or suspended and not resumed payment of 
his commercial paper within a period of fourteen days.” 

Approved June 30, 1870, 


Aw Act to amend an act entitled “An act to establish 
a uniform system of od March?) D-  aae the 
United States,’ approved March 2 


Be it enacted by the senate and ae 8 of representa- 
tives of the United States of America in congress assem- 
bled, that the jurisdiction conferred upon the supreme 
courts of the territories by the act to which this is an 
amendment may be exercised, upon petitions regularly 
filed in that court, by either of the justices thereof while 
holding the district court in the district in which the pe- 
titioner or the alleged bankrupt resides, and said several 
supreme courts shall have the same supervisory jurisdic- 
tion over all acts and decisions of each justice thereof as 
is conferred upon the circuit courts of the United States 
by the second section of said act. 

Sec. 2. And be it further enacted, that in case of a va- 
cancy in the office of district judge in any district; or in 
case any district judge shall, from sickness, absence, or 
other disability, be unable to act, the circuit judge of the 





circuit in which such district is included may make, dur- 

ing such disability or vacancy, all necessary rules and 

orders preparatory to the final hearing of all causes in 

bankruptcy, and cause the same to be entered or issued, 

as the case may require, by the clerk of the district court. 
Approved June 30, 1870. 


—_——_—_———_—. 
TERMS OF THE SUPREME COURT FOR AUGUST. 
4th Monday, Circuit and Oyer and Terminer, Cortland, 
rray. 
ath Tuesday, Circuit and Oyer and Terminer, Malone, 


4th Tuesday , Special Term, Herkimer. 
Last Monday, Cireuit and Oyer and Terminer, Tioga, 


i eer Term, Cayuga, Dwight. 
it and Oyer and Terminer, Wyom- 


» Special Term, Albany, Miller. 
, Special Term, Erie, Barker. 


ing, Ts 
Last 
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LEGAL NEWS. 
The English lawyers are having their “long vacation,” 


Syracuse has an ordinance which forbids the ringing of 
milk bells, 


In Prussia 1,604 persons who had been legally divorced 
applied during 1859 for permission to remarry ; of this 
number all but 255 were allowed to try it again. 

Strenuous efforts are being made to have the president 
pardon General O’Niel, the Fenian leader, who was con- 
victed at Windsor, Vt. 

A Lockport merchant has commenced a suit against 
the New York Central Railroad Co. for excessive charges 
in the fare between Lockportand Buffalo. His claims 
against the company are laid at five thousand dollars, 


Mr. James Fullerton, a reporter at Glasgow, Scotland, 
obtained £100 damages against a Mr. Walker, for having 
stated that a mistake made by the reporter was willfully 
made, and for a corrupt purpose, 

Attorney General Akerman has sent copies of the act 
enforcing the right of citizens of the United States to 
vote, to all the United States attorneys, marshals, and 
clerks of courts, 


Col. Sam Lowe is about to commence a suit against the 
Missour! Pacific Railroad Co,, at St. Louis, for $20,000, 
His claim is for money expended and services rendered 
within the past eight years in the Missouri legislature, 


Henry Rhodes, an old member of the bar, of Reading, 
Pa., has been commissioned by the government as asso- 
ciate judge of the county,in place of David Kutz, de 
ceased, to hold till December, 1871. 

Ex-Judge Harding, a prominent member of the Cincin- 
nati, O., bar died at that city on the 5th inst., from injuries 
received by being thrown froma carriage three weeks 
ago. 

Up to the Mth ult. only 30 public acts and 131 locai 
acts had been passed through the English parliament, 
The lords and commons are “ slow coaches” beside our 
enterprising legislators. 

One Addison Gilbert, of Philadelphia, Pa., was ar- 
raigned before Justice Woodward, of Winthrop, Me., on 
Thursday of last week, charged with assault ‘“‘ with intent 
to kiss the daughter of Daniel C. Daley,’’ of Monmouth. 
He was found guilty, and fined $8 and costs. 

Captain John J. Monahan was arraigned before the 
U. 8. circuit court at Windsor, Vt., July 30th, for violat- 
ing the neutrality laws, and pleaded guilty. General 
O’Neill was then placed in the dock, and asked by the 
court if he had anything to say why the sentence of the 
court should not be passed upon him. The prisoner 
pleaded his services in behalf of his adopted country asa 
reason why his sentence should be light. He was then 
sentenced to the state prison in Windsor for two years, 
and to pay a fine of $10. Col. John H. Brown was then 
sentenced to nine months imprisonment, and fined $5. 
Captain Monahan was sentenced to six months imprison- 


| ment, and fined $1. 


The collector of the port of San Francisco some time 
since submitted to Secretary Boutwell the question as to 
whether he must prevent the importation of certain 
articles intended for use as medicines among the Chinese 
residing in California. They consist of dried snakes, 
bugs, lizards, and all sorts of animals, ete. The examiner 
of drugs refused to pass them, because they were not, in 
his opinion, pure drugs, and loathsome and disgusting, 
and unfit for use as medicines. The law officers of the 
treasury department have examined the custom laws, 
and upon their report of the matter Secretary Boutwell 
decided that he could perceive no objection to their being 
admitted toentry and delivered to the persons upon 
payment of proper duties. He ordered, therefore, the 
said Chinese medicines to be admitted, 
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ADDRESS OF HON. MATT. H. CARPENTER, 


UNITED STATES SENATOR, TO THE GRADUATING CLASS 
OF THE COLUMBIAN LAW COLLEGE, 


Gentlemen of the Graduating Class: It is the office 
of the schools to develop and discipline the faculties 
of the mind, and give the student that control over 
his mental powers which will enable him to acciimu- 
late knowledge. These advantages you have enjoyed. 
To-night ends your school-boy days, and, as you are 
about to leave the college, are saying farewell to tutors 
and professors, and are ready to separate from each 
other, each to take his own path in life, I come from 
the practical walks of that profession to which your 
lives are to be devoted, to welcome you at the thresh- 
old, to give you the right hand of fellowship, and to 
bid you Godspeed in your attempt to master our com- 
plicated American jurisprudence, and thus to become 
valiant champions of law, and faithful priests in the 
temple of justice. 

This is to you the most trying, painful, and critical 
period of your whole lives; and the next ten years 
will assure your success, or seal your doom as law- 
yers. You have already formed and matured your 
character as students; you are now to hew out your 
statue, and carve your fortunes, in the profession. 
Thus far you have been assisted by friendly and al- 
most paternal solicitude; when you have faltered or 
stumbled in the ascent, gentle hands have guided and 
lifted you over your difficulties, until now you plainly 
see the way before you, and are thoroughly qualified 
to walk therein. 

In the proper stage of their development, the lioness 
leads her young into the wilderness, and there leaves 
them alone; and the gnawings of hunger, the pelt- 
ings of pitiless storms, and the desolation of absolute 
savageness, are the incentives which drive them on 
to become monarchs of the forest. So your teachers 
have led you to the field of your life efforts; they 
have taught you the duties, and shown you the prizes 
of the profession ; they have given you the necessary 
training, and here they must leave you, each one to 
himself. Your future is your own, and you alone 
must answer for its failures or its successes. And 
whether you ought to be congratulated or sympathized 
with on your choice of a calling, depends entirely 
upon the stuff you are made of. The path before you 
is steep, rugged, and thorny. Your temptations will 
be great, your toil prodigious, your success uncertain. 
But here, where the roads divide, you should choose 
at once and forever between the objects of conflicting 
ambitions. If you are fired with a desire to attain 
great eminence in your profession ; if you consent to 
days of toil and nights of anxiety; if you are willing 
to wait, and labor unfalteringly while you wait, for 
the long-deferred fruits of hope; if you have a cour- 
age which can survive many disappointments and 
much disaster; if you can bear to see your associates 
outstrip you in the accumulation of wealth and polit- 
ical honors; if you can endure to see your younger 





brother lead his bride to the altar, while yours, all 
wooed and won, is waiting for you to attain success; 
if, in a word, you have that undying ambition and 
immortal energy to “bear the constant anguish of 
patience,” and labor forever ; then, sir, you may make 
a lawyer; and your profession will offer you prizes 
worthy the contention gf gods. But if this picture be 
too dark, the reality, which will be darker yet, will 
prove too much for you, and I bid you turn back at 
once into gentler, more immediately profitable, and 
infinitely more comfortable pursuits, and waste no 
more time coquetting with a profession which will not 
benefit you, and which you will only harm and dis- 
honor. 

But to you who, counting the cost, still resolve, I 
desire to make a few plain and practical suggestions, 
You are supposed to be as full of theory as is consist- 
ent with your mental health ; and the question imme- 
diately before you is, what to do. So I shall not at- 
tempt to burden you with elaborate disquisitions, but 
tell you a few things that I feel would have been ben- 
eficial to me, when, like you, I was ready to go forth 
and struggle in the great tasks of life, 

The first, and a very important matter to be deter- 
mined, is location. This questionyin general, is very 
easy to be decided; for I assume that every one of 
you, who has sufficient enterprise to succeed at all, 
will immediately bend his steps toward the west or 
south. If you are poor, and I hope you are —forI 
regard that as an almost indispensable condition of 
your success —the expenses of living in the large 
cities of the east will drive you into the current of 
empire westward; or to the south, which, now re- 
leased from the incubus of slavery, is destined to un- 
paralleled prosperity within the next quarter of a 
century. At all events, leave Washington, where a 
man is estimated according to the place he is in; and 
not according to the qualities that are in him; let not 
the grass grow under your feet, nor the sun set upon 
your going; but flee this town as the beloved of the 
Lord fled the cities of the plain. Select some town 
which will grow, and grow with it ; some town where 
the hammer and the saw are constantly heard; and 
the harmony of various industry will cheer you on. 
If you find the right place, it is no objection that 
many lawyers are already there. That fact merely 
attests the existence of business, and it is a business 
place you desire to find. There may be a thousand 
lawyers in a city, but a score of the best of them will 
do all that business which the real lawyer loves to do; 
the next hundred will be engaged in preparing busi- 
ness; the balance will be the raiders and bummers 
of the profession, skirmishing for subsistence, as op- 
portunity offers, within or without the lines. Having 
fixed on the town, select an office, and furnish it com- 
fortably with the first money you earn ; but, first of 
all, immediately store it with all the books you can 
borrow the money to buy. 

The statutes and reports of your adopted state, and 
the best elementary works will, of course, be indis- 
pensable. Next, buy the New York reports, which 
will furnish you with ingeniously reasoned cases on 
every side of every question; and then, to relieve a 
little the bewilderment of the inexperienced mind, 
tossed to and fro by reading New York decisions, you 
will need the sobering influence and steady support 
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of the Massachusetts reports; and then —if any part 
of the constitution of the United States be left — you 
will need the decisions of the federal courts. Next, 
and before the reports of other states, I would buy all 
the English common-law and chancery reports, and 
continue them with the present series, bringing the 
decisions of the English courts within a few weeks 
after their actual delivery. Then you want the Eng- 
lish statutes and state trials; and then the reports of 
the American states not before procured. 

You should also be purchasing, parri passu, and as 
fast as possible, all those works which belong to the 
border-land between literature and the law, the best 
treatises upon the science of politics and of govern- 
ment, constitutional histories, English and American: 
especially you should have and know by heart, Lewis 
on the Reasonings and Methods in Politics, and Austin 
on the Province of Jurisprudence, together with the 
works of eminent English and American lawyers, 
statesmen — Burke, Sheridan, Webster, Calhoun, etc., 
—by no means neglecting the philosophers and poets, 
theology and history—and be sure to have the best 
copies money will buy of Shakespeare and Waverly ; 
so that when the misfortunes of life multiply upon 
you, and its clouds settle low; when the courts, by 
horrible blundering, decide a good cause against you, 
which, decided correctly, would have brought fame 
and fat fees; when your landlord is impatient for 
rent, and your heart cast down before the rugged 
realities of life, you may restore your spirits in the 
sweet fields of innocent fiction and divine fancy. 

But, may be, some of you have rich fathers. If so, 
this misfortune may be lightened by an immediate 
understanding of the utmost cent he can furnish you 
for the next ten years. Take this sum and invest all 
but five hundred dollars in books, and take your seat 
in the next train that leaves for the west. Wealth 
thus employed will not delay your progress. And 
not to be too hard on the rich, I ought to say that 
@ man with more money than can easily be invested in 
books may become a lawyer. A rich man may possibly 
enter into the kingdom of heaven —soa rich man may 
possibly become a good lawyer; but I always pity 
him when I think how fearfully the chances are 
against him. 

But, to go back ; when you have selected your loca- 
tion, rented an office —a good lawyer never owns one 
—and gathered as many books as you can to start with, 
it is possible you will not be retained before breakfast, 
the first day, in more than fourteen causes. Not to 
treat so solemn a subject with levity, it is probable 
that for some time you will not have a case; and for 
along time cases will not crowd upon you. And it 
is to this pause, intervening between the school and 
the active labors of the bar, that I desire to direct 
your minds, This period will try your patience, your 
fortitude, your constancy; and then you will lay deep 
and broad the foundations of great professional ac- 
quirements, or prove yourself unequal to the require- 
ments of professional life. Let these years of waiting 
for business be devoted to acquiring a thorough and 
ripe knowledge of the law for which your study thus 
tar has only fitted you to strive. 

The most important suggestion I can make to you 
in this connection is to adopt some definite system of 
study. Let your first act be to frame rules for your 





own conduct. Determine how many and what hours 
for each day you will devote to exercise, to study, and 
to rest, respectively ; and than divide the hours of study 
systematically between different departments of juris- 
prudence. For instance, from ten to eleven each day 
read nothing but treatises and reports upon equitable 
jurisprudence. From eleven to twelve devote to eyvi- 
dence. From twelve to one, to pleading and practice, 
and so on. It is not so material what your method 
may be, as that you should have a method ; and then 
adhere to your rules for one year, and you will be 
astonished at the result. The mind is relieved by 
variety of labor, and strengthened by the habit of 
studying the same subject at the same hour of the 
day, and under the same surrounding circumstances, 

Another suggestion. Devote one hour each day, or 
two in every evening, to reading the opinions of the 
most celebrated judges. For example, take the re- 
ports of the supreme court of the United States, and 
turn to the first opinion delivered by Chief Justice 
Marshall, and then to his next, and so on, until in 
this way you have read every opinion he ever de- 
livered. Mark the growth of his great mind as it 
steadily developed itself; mark how honestly he 
reasons. When you are half way through some of 
his opinions you will be enabled to see which way the 
case is to be decided; and you will be impressed with 
the belief that he did not, at that point, even himself 
know where his reasoning would lead him, or which 
party, the plaintiff or the defendant, would be success- 
ful. He commences with a clear statement of the 
faets; next, in mathematical method, he lays down 
the axioms or universally conceded principles appli- 
cable to the subject; then he begins to reason, turn- 
ing the mill of his inexorable logic slowly and 
honestly, as if himself was anxious to see what would 
come out of it; and, finally, that ascertained, the case 
is thereby decided, and so decided that no man, re- 
cognizing the authority of reason, ever can question 
the correctness of the decision. Take the opinionsof 
Chief Justices Parsons, or Parker, or Shaw, of Massa- 
chusetts; or Kent, or Spencer, of New York ; confin- 
ing yourself to one until you have read, in the order 
in which they were delivered, every opinion he has 
written. You will thus become almost personally 
acquainted with every judge; you will learn his 
methods, and his defects, if he has any; and, like a 
personal acquaintance, this will enable you years 
afterward, in the confusion of a trial, to appreciate the 
just force and weight of an opinion from either of your 
favorites which your opponent will read against you 
when you have no opportunity to examine it in de- 
tail. The opinions of Chief Justice Gibson, thoroughly 
understood, would make any man a_ profound 
lawyer. 

But of all the judges, English or American, whose 
opinions are valuable to the student, Chief Justice 
Marshall stands pre-eminent. If you will devote two 
hours of every evening for six months to his opinions, 
you will master them all, What a mine to bring into 
possession. Study him especially. Study his methods 
of reasoning, and make them your methods. And 
while reading Marshall’s opinions, as often as you 
come to a case that was argued by Mr. Webster study 
his argument; study it first, and then go to Marshall’s 
opinion in deciding the case ; and see how much that 
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you thought unanswerable in the argument found its 
way into the opinion. Thus you will obtain pure gold 
refined by fire. 

I recollect reading, while a student, the argument 
of Mr. Webster upon the question of the constitution- 
ality of state insolvent laws, as fully reported in Mr. 
Everett’s edition of Mr. Webster’s works, and before 
I knew how the case was decided by the supreme 
court of the United States. While reading that argu- 
ment, I was carried along captive through paragraph 
after paragraph, from proposition to proposition, and 
when I had finished it, I never thought of looking to 
see how the case was decided, because I would have 
made my affidavit that Webster’sargument was wholly 
unanswerable, and of course the case must have been 
decided with him. And when I found, a year or two 
later, that the court decided the case the other way, I 
recollect that I lost confidence in human reasoning for 
the space of ten days. Nothing finally consoled my 
disappointment except the fact that the great chief 
justice dissented from the decision of the court, and 
canonized the argument of Mr. Webster. But for 
this, I think I should have concluded that logic was 
an unsafe guide in the labyrinths of the law; how- 
ever, I satisfied the wounded pride of my boyish 
judgment by resolving that Webster and Marshall 
were greater authority than the rest of mankind com- 
bined, and that Webster was right, though he did not 
succeed. 

I have spoken thus far of the means by which you 
may best qualify yourselves for the labors and re- 
sponsibilities which belong to active practice at the 
bar. And although I have dwelt somewhat at length 
upon the difficulties to be surmounted by the student, 
hoping to impress upon you the importance of not 
assuming that you have now acquired your profes- 
sion, and have only to apply your present fund of 
knowledge to causes in which you may be retained ; 
nevertheless, you are not to be discouraged. With 
the fair average of ability, if you will pursue the 
methods I have indicated, you will rise to eminence 
in your profession; and looking to the time when 
your fame will begin to brighten, and your retainers 
to multiply, I desire to make a few practical sugges- 
tions in regard to the conduct of causes by a young 
lawyer in the courts. And first, let me exhort you 
to give all your cases a thorough examination, and 
an elaborate preparation. Your first case may only 
involve tive dollars, and be ultimately determined by 
the wisdom of a justice of the peace. Nevertheless, 
it will involve the same principles, and be beset by 
the same difficulties, as a case, growing out of the 
same state of facts, involving five millions of dollars, 
and pending in the supreme court of the United 
States. To illustrate, you may be retained to defend 
in ajustice’s court in an action founded on a promis- 
sory note for fifty dollars, given by a man in New 
England to a creditor, residing in New York, just be- 
fore your client failed and ran away to the far west, 
where he has resided in two or three different states, 
There is not a principle of commercial law, relating to 
negotiable paper, that may not be involved in your 
case. The note may have been given upon usurious 
consideration, or have been obtained by fraud, or 
duress; and these questions are to be decided upon 





the same principles that would determine a case in- 
volving millions of dollars. Your case, too, may 
involve the most difficult and complicated questions 
in the conflict of laws. Whether the rate of interest 
is to be six per cent according to the law of the place 
where the note was given, or the higher rate of in- 
terest of New York, where the creditor resided; orif 
your client has resided in different states since giv- 
ing the note, you may have to examine the statutes of 
limitation in those states, to ascertain whether he has 
resided long enough in any one state, to make its 
statute a bar to the claim. I remember one of the 
earliest cases I tried was of a note for forty dollars, 
given under the following state of facts: a resident 
of Massachusetts loaned money in that state to a res- 
ident of Wisconsin, to be secured after my client 
should return to Wisconsin, by mortgage upon land 
in that state. This loan was clearly usurious, and the 
creditor subsequently came to Wisconsin, and my 
client gave him his forty dollar note in part settle- 
ment of the original indebtedness, and made the note 
payable on six months at Chicago, with exchange on 
Boston. The legal rate of interest in Massachusetts 
was six per cent, in Wisconsin twelve per cent, and 
in Illinois, where the last note was payable, ten per 
cent; and it so happened that the statutes of these 
three states provided three different penalties for, or 
consequences of, usurious transactions. You can see 
that this case, in a justice’s court, involving only forty 
dollars, embraced some of the most complicated and 
difficult questions that can ever arise in any cause in 
any court. 

Now, this is a long introduction to what I desire to 
say. Take such a case, with the leisure you will 
have on your hands, and give it the proper prepara- 
tion, and you will accomplish several most import- 
ant things. First, you will fix in your mind with 
clearness many important legal principles, which will 
remain with you as long as you live. Second, you 
will satisfy the court that you are in the habit of pre- 
paring your causes, and thus gain greater considera- 
tion from the court. And, third, and more import- 
ant still, you will acquire a facility for investigating 
legal questions which can be acquired only in that 
way, and which will serve you to the end of your pro- 
fessional life. Every successful lawyer who has been 
in practice for twenty years will tell you that he can 
go to his library now and examine more authorities 
and make more preparation of a cause in three hours, 
than he could in three weeks when he commenced 
the practice. In no other way than by preparing 
causes can you acquire this facility, which is so indis- 
pensable to a lawyer in full practice. It is in the 
mind what the cunning of the fingers is to the musi- 
cal performer. No man is born with it; any intelli- 
gent man may acquire it. 

Be honest with the court. I havesaid that you will 
be subjected to great temptations. In your early 
causes you will be far more anxious, and more deeply 
interested to succeed, than your client. To him it 
may be ten dollars, or fifty, or a hundred or two; 
with you it is success or failure, the admiration or the 
contempt of the by-standers, life or death profession- 
ally. In this fearful anxiety you will be sorely tried, 
and tempted to conceal your blunders by coloring the 
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facts, and to win~your cause no matter how. I say 
you will be tempted to do this, but I assume that you 
will have the manhood and integrity to rise above 
the temptation. If not, your failure at the bar is cer- 
tain. A man who has never been tempted may be 
honest merely; but virtue, in the profession or out 
of it, is the fruit of temptation suffered, but over- 
come. Honesty is the best policy, and no man sees 
this proverb illustrated so frequently, and so vividly. 
as the, lawyer. A trick or a falsehood may win a 
point or save a cause; but it is certain of discovery, 
and it will cost its author ten years of honest practice 
to allay the indignation it will incite in the breast of 
an honest judge. 

Be always deferential and respectful to the court. 
Meet their rulings, no matter how adverse or errone- 
ous, with the true dignity of professional obedience. 
But, while you are always respectful, be always firm. 
Courts are composed of judges; judgesare men; men 
who dine out late of nights; they come reluctantly at 
the summons of the court bell, from an unfinished 
sleep; they are overworked, they are poorly paid, and 
occasionally come to the bench in that impatient and 
petulant mood which “‘ sometime hath its hour with 
every man.”’ A judge in such a mood will “ whistle 
your case down the wind” before he has heard the 
first half of it. Under such circumstances, while you 
are to be courteous to the court, you must be as firm 
asarock. The best recipe for obtaining your rights 
before an impatient judge is to acquire the art of 
clear and concise narrative. In motions made and in- 
cidental questions arising in a cause, half are decided 
erroneously, because the court does not understand 
the facts, or the state of the record, upon which the 
decision depends. I think one of the great defi- 
ciencies of the profession, in daily practice, is the 
want of this art. To train yourselves in this particu- 
lar, study the best models of historic composition. 
Take Kinglake’s history of the Crimean war, for ex- 
ample, and read the one or two hundred pages in 
which he describes the charge of the light brigade at 
Balaklava. Notice the innumerable incidents and 
trifling occurrences, and mark the consummate art 
with which they are so grouped and arranged as never 
to obstruct, but always to heighten the effect of the 
general narrative. The facts of a case before a jury 
may be very voluminous and very complicated, and 
there is nothing which so severely taxes the skill of a 
master as to make every fact available, without so 
burdening the mind of the jury that they will forget 
the facts altogether. The most trifling and insignifi- 
cant fact, which is yet important enough to be given 
in evidence, should be brought to the mind of the 
jury in the argument of the cause; but the facts 
should be so marshaled with regard to subjects and 
order of time, that the jury can see the precise bear- 
ing of each. In an argument to a jury the facts 
should be stated by chapter and verse, presented by 
scene and act, as in Othello, one of the most artistic 
of Shakespeare’s plays, where the least circum- 
stance, even Desdemona’s dropping her handkerchief, 
is made to contribute powerfully to the final and fatal 
catastrophe. 

Another important matter is the examination of 
witnesses. I believe that more causes are lost from 





unskillful examination of witnesses, than from all 
other species of malpractice combined. Always know 
what your witness is called to prove; direct his 
mind to that particular object ; get through with him 
as quickly as possible. In cross-examining wit- 
nesses, if I were to lay down one, and an invariable, 
rule, it would be not to cross-examineat all. Innine 
cases out of ten, where a witness testifies against you, 
your cross-examination will make a bad matter 
worse. If you believe a witness is honest, and only 
mistaken, treat him courteously, never touch his 
pride, nor put him on the defensive. If you believe 
he is swearing falsely, go down upon him like an 
avalanche. In ordinary cases never put a question 
in cross-examination, unless it be to call out some 
new fact favorable to you; and even then, I think, 
you had better wait and call him as your own wit- 
ness, and thus win his favor by showing confidence 
in his integrity; thus you will frequently get from 
him very comforting things. 

Be ever courteous to opposite counsel. You will 
find all sorts of men at the bar. It is with the pro- 
fession as with the church, the wheat and the tares 
grow together. Your opponent may be a scamp, and 
you may know it; but if in the particular cause he 
conducts himself like a gentleman, treat him accord- 
ingly. And, above all things, never break an oral 
stipulation. It is well to be a little chary about mak- 
ing such stipulations, and they never should be made 
except with a gentleman, because more may be 
claimed for them than you intended to grant. 

Never refuse a case because it will not pay a fee, 
Remember you go forth to take your place in life, 
and exercise in all the relations of society the in- 
fluence of a learned and honorable profession. It is 
your mission to uphold the right and overthrow the 
wrong, and, to the extent of your power, to see to it 
that justice be denied to no man. 

But some one, who has listened thus far, may won- 
der where in all this economy of professional life the 
money-making comes in. This is a matter about 
which, I think, I ought to be perfectly frank, and, in 
strict professional confidence, I will tell you what the 
fact is; that, with a good lawyer, it never comes in at 
all; it never comes into his mind; it never distracts 
his thoughts; it never unsettles his soul. If money- 
making be your object in, life, go where money can 
be made; go to the marts of commerce; go to the 
mines on the Pacific coast; sound for petroleum, or 
procure a contract for furnishing blankets to the In- 
dians. Go anywhere, do any thing, except into court 
to practice: law. Money-changers have no place in 
the temple of justice. But, while money must be dis- 
carded as an end with the lawyer, still, as a means, it 
cannot wholly be disregarded, and you must at least 
look after enough of the filthy dross to pay your bills. 
No man can be honest who makes bills without the 
expectation of paying them; and, as Mr. Webster 
once said, it cannot be said of any dishonest man that 
he has the law in his heart; and on another occasion 
Mr. Webster said that a good lawyer ought, when he 
died, to leave neither a dollar nor a debt; and, as I 
have quoted from Mr. Webster, I will quote from one 
of his friends, Mr. Choate, a remark as characteristic 
of him as it was descriptive of Mr. Webster. He once 
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said to me, while a student in his office, in that half 
tragic, half comic manner, which all who knew him 
so well remember: ‘‘ My boy, Mr. Webster was a re- 
markable man; his contempt for cash was equaled 
only by his contempt for creditors.” This was the 
defect in Mr. Webster’s character, and a departure 
from his own maxin which I have just quoted. There- 
fore, it is safe to say, you must make money enough 
to pay your bills. 

Save money if you can. Money is power, and may 
be employed to advance all the useful ends of life; 
but how are you to do this, amid the appeals for 
charity that will come up around your path, with 
young men on every hand soliciting material aid to 
acquire education and enter upon the learned profes- 
sions, with the widows and orphans and maimed 
soldiers of the war, and with the unknown, unnum- 
bered calls upon your charity, your generosity, and 
your affections—if you desire to know how you 
are to save money, you must inquire of somehody 
besides me. 

And yet the profession has its reward. ‘‘ Heaven 
is above all yet. There sits a judge,’ whose appro- 
bation is the lawyer’s highest reward. And even in 
this world the profession has its rewards. Who would 
think of weighing gold against tears of gratitude, 
trickling down the cheek of poverty, rescued by your 
ability, your courage, and your fidelity, from unmer- 
ited doom? ‘You all remember how Mr. Seward, 
while at the bar, without fee or reward, and braving 
the uproar of popular clamor, defended a negro against 
the charge of murder on the plea of insanity, which, 
in the popular belief, was a falsehood, although the 
fact was subsequently verified by the death of the 
negro in an insane asylum. This was years ago— 
prior to the 13th, the 14th, and the 15th amendments 
to the constitution — and before the negro became an 
object of national justice and political affection. Mr. 
Seward has since passed through an eventful and 
illustrious career of public life, during which he has 
“sounded all the depths and shoals of honor,” and 
has finally retired to Auburn to collect his thoughts 
and compose his soul before leaving the shores of 
time to enter upon an eternal career beyond the celes- 
tial gates. And methinks, as he sits in that tranquil 
retreat, looking out upon the uneasy and stormy 
world, where “ restless médiocrity” is rising to the 
surface to-day to sink out of sight to-morrow, and 
looking back over the incidents of his busy life, he 
would not exchange the recollection — the conscious- 
ness of duty performed, in rescuing this unfortunate 
individual of a degraded race, smitten with mental 
malady, and in peril of the prejudice, the passions, 
the rage of the populace, more fearful than maladies 
—for the largest fee he ever received, or for the mem- 
ory of the proudest achievement of his political life. 
This conspicuous act of professional bravery and 
charity will grow brighter and brighter through Mr. 
Seward’s mortal life, and when he shall stand before 
the Son of Man at that fearful winnowing which shall 
Separate the wheat from the chaff, that awful judg- 
ment which shall forever divide the just from the un- 
just, he may point to this act of his life, which, 
eighteen hundred years before it was performed, 
received the Master’s approbation. 





“ Then shall the King say unto them on his right 
hand, Come, ye blessed of my Father, inherit the 
Kingdom prepared for you from the foundation of 
the world: for I was an hungered and ye gave me 
meat: I was thirsty, and ye gave me drink: I wasa 
stranger and ye took me in: naked, and ye clothed 
me: I was sick, and ye visited me: I was in prison, 
and ye came unto me.” 

“Then shall the righteous answer him, saying, 
Lord, when saw we thee an hungered, and fed thee? 
Or thirsty, and gave thee drink? When saw we thee 
a stranger, and took thee in? Or naked, and clothed 
thee? Or when saw we thee sick, or in prison, and 
came unto thee?” 

* And the King shall answer, and say unto them, 
Verily 1 say unto you, inasmuch as ye have done it 
unto one of the least of these, my brethren, ye have 
done it unto me.” 

Iam detaining you too long, but, in addition to all the 
things I have admonished you to do, I must warn you 
of one thing not to do; and I cannot do this in a more 
effectual way than to quote again from my master, 
whom I loved and almost adored, and who has long 
since gone to the reward which awaits an honorable 
career. I recollect upon one occasion, when he had 
been counseling me as to the course to be pursued 
by a laavyer, he said, with an emphasis and an energy 
which thrilled me through and through, and which I 
shall never forget — ‘‘ keep out of politics. Things 
have come to that pass when no man can mingle in 
American politics without sinking his self-respect.” 
You may say this advice comes with bad grace from 
myself, who have in some sense fallen before the 
great temptation. Shakespeare tells us of a preacher 
who pointed his flock to the thorny path, himself 
taking the primrosy way. The thorny path was the 
right way, and the preacher gave his flock sound 
advice, though he himself failed to practice and profit 
by it. And if you have the slightest doubt of the 
soundness of the advice I have offered you, wait till 
you have achieved a respectable position at the bar, 
and then accepted a seat in the senate, and I venture 
the prediction that your judgment will condemn 
your weakness, as mine does my own. In admon- 
ishing you to keep out of politics, of course I do not 
mean that you are to sink your manhood, or waive 
the participation which it is the right and duty of 
every American citizen to exercise in influencing the 
course of political affairs. What I mean is that you 
should avoid office seeking and office holding. The 
judicial positions of the country are open to the law- 
yer. The courts of the state and of the union must 
be filled by lawyers. And if you cannot endure to 
occupy the highest position in American life—an 
eminent place at the bar —I beseech you stop on the 
bench, and do not fall into the dirty pools of politics, 
Should the American passion, ambition for place, 
seize and master you, let me point you to the highest, 
the serenest, the grandest seat in the union, the chief 
justiceship of the judicial department of the United 
States. Who, ina healthy mental condition, would 
exchange the calm dignity of the chief justiceship for 
life to be tossed by politicians on an “uneasy 
blanket” in the White House, for four or eight 
years ! " 
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Gentlemen, there is no limit to what you may suf- 
fer from aspeaker without notes ; and I have indulged 
this license, and have already trespassed upon you 
unreasonably. And yet there is one subject I must 
mention in conclusion. In the economy of Provi- 
dence every generation has its peculiar duties, trials, 
triumphs. The church, the only institution on earth 
with eighteen hundred years of historic unity, has 
always had the wisdom to train its priesthood to meet 
imminent danger. When infidelity attacked the 
truths of religion with the facts developed by mate- 
rial science, the church instructed its ministry in 
that speciality ; and when the assaults upon religion 
were made by verbal criticisms upon the text of the 
gospel, the church sent forth its teachers specially in- 
structed as to the intrinsic evidences of the gospel’s 
truth. 

You go forth to-day, young and strong, and full of 
hope, to discharge the duties and meet the responsi- 
bilities belonging to our profession— the handmaid 
of free institutions. What, then, is the special evil 
which you should be charged to correct? 

We have but lately emerged from a fearful civil 
war, which has inflamed the blood of sections, and 
embittered the passions of the people. During the 
war whatever was necessary to be done had to be 
done. Constitutions are made for men — not men for 
constitutions. Necessity is its own law, and the 
manifest necessity of certain lines of governmental 
policy of doubtful legal and constitutional validity, 
has naturally tended to create a popular indifference 
to the constitution and the laws, of which you go 
forth commissioned defenders. Some of you will be 
democrats, and some of you will be republicans. As 
to all matters of mere political economy and policy, 
you may divide in opinion and contend in action; 
but you are to remember that whenever the slightest 
letter of the constitution is imperiled you are the 
sworn champions of that constitution, and you must 
forget all political differences and rally to its support 
like a priesthood rallying to the defense of a holy 
shrine; and if the constitution shall be stabbed to 
death by its foes, let not its expiring spirit turn upon 
you with the reproach, sharper than a thousand dag- 
gers, “‘ Ht tu, Brute.” 





DISTINGUISHED LAWYERS. 
REMINISCENCES BY PROFESSOR PARSONS. 


The following “ talk ” to his class by Professor Par- 
sons, of the Harvard Law School, was taken down 
by one of his students. It will be found curiously 
interesting : 

I will begin with the greatest man I ever knew, and 
one to whom the country owes a deeper debt of grati- 
tude than to any except Washington, — 


CHIEF JUSTICE MARSHALL, 


I knew him but one winter. When I called on him 
was received with perfect kindness, and was cordially 
invited to call again. The tone of his voice plainly 
indicated that the invitation extended was meant as 
no mere act of politeness, I did call again and again, 





and each visit made me more anxious to call more 
frequently. 

Chief Justice Marshall was born in 1755. He wag 
the eldest son of fifteen children. His father, Colonel 
Marshall, was a gentleman of excellent family, but 
no property. Colonel Marshall educated his children 
himself, as he was too poor to send them to school, 

Chief Justice Marshall began with poetry. At the 
age of twelve, he had copied all of Pope’s Essay on 
Man. He could repeat much of Shakspeare, Dryden, 
Pope, Campbell, and other standard poets, 

He wrote a great deal of poetry himself, but even 
at this young age he displayed that great sagacity 
which so distinguished him. He never published any 
of his poetry. 

At the age of twenty he entered the army, where he 
remained until 1781.. He figured in most of the prin- 
cipal engagements in the South. 

While stationed at Philadelphia, he attended one 
course of law lectures. During all this time he was 
very poor. When he was returning home, an inn- 
keeper refused him admission to his house because 
he did not look respectable. Soon after returning 
home, in 1782, he was elected to the Virginia legisla- 
ture, where he was returned as a member until 1792, 

In 1788 he succeeded in securing the adoption of the 
federal constitution, which was violently opposed by 
Patrick Henry. The majority in favor of adoption 
was only ten. In 1797 he went to Paris. 

1n 1799 he was sent to congress, where his influence 
was almost boundless. 

In 1800 he was appointed and confirmed secretary 
of war. He, however, never entered upon the duties 
of his office, for before he could do so there was a va- 
eancy in the office of secretary of state, and he had 
this position tendered him. He did not hold this 
office long, for in 1801 he was appointed first chief 
justice of the United States. When this was tendered 
to him by President Adams he positively refused it, 
and urged the claims of other gentlemen whom he 
thought more qualified. Finally, however, his name 
was sent to the senate, and he was unanimously con- 
firmed. He knew very little “‘book law” when he 
was appointed. He had attended but one course of 
law lectures, and had practiced but three years. This 
was the great reason, when he urged so strongly the 
appointment of others. It is said of Marshall that he 
never held an office that was not almost forced upon 
him. 

Soon after he was admitted to practice he married. 
He was still very poor. He said he did pay the 
preacher for marrying him, and that he had one 
guinea left. Of course, he had to work very hard in 
his profession. It is probably more to his early pov- 
erty than to any thing else that he owed those habits 
of indomitable energy which were so characteristic 
ofhim. He was forty-six years of age when he was 
appointed. He immediately commenced to pursue & 
systematic course of the study of the law. He never 
became familiar with the books. In all the ranks of 
legal literature there are no books where there is so 
little authority cited as those containing his decisions. 
When a case was argued, and it was for the judges to 
decide it, after thinking for some time, he would write 
down his decision, and, handing it to Judge Story, 
say: ‘* There, Story; that is the law of this case ; now 
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goand find the authorities ;’’ and probably there was 
no one more able to do this than Story. 

Story once said: ‘“ When I wish to reach a point in 
the law, I have to grope timidly from headland to 
headland, and feel satisfied if I at last remotely reach 
it, But Marshall, in adventuresome and bold man- 
ner, puts right out to sea, and without difficulty ap- 
proaches it.” 

One of the earliest of the great cases which have 
immortalized the name of Marshall is the case of Mar- 
bury v. Madison, 1 Cranch, 137. In an able opinion 
he laid down the true principles which underlie the 
foundation of our government. He draws a sharp 
line between the powers of the different departments. 
For this he had been abundantly preparing himself 
in the Virginia legislature, when the constitution was 
before that body for adoption. 

I have spoken of Marshall as an able jurist. I will 
now speak of him asa man. He was remarkable and 
peculiar in his old age, when I knew him. He cared 
nothing for fashions. He had never changed the cut 
of his dress. His outside coat was peculiarly long, 
and in the skirts had two large pockets; frequently 
he could be seen walking up Pennsylvania avenue 
with a law book in each pocket, or his pocket filled 
with legal documents to overflowing. 

His peculiar characteristic was the carrying of a 
long green umbrella, which was his constant compan- 
ion, not only when it was raining, but stuck under 
his arm when not a cloud was seen. 

A kinder man never lived. He was a model for the 
judiciary of our country. He was perfectly courteous 
in his manner, never speaking unkindly to any one. 
But still he was a man with whom no liberties could 
be taken. He was peculiar, even in his dignity. He 
had one peculiarity which one could not fail to ob- 
serve; he would look long and intently without wink- 
ing. Before the age of the two-hour rules it often 
happened that some boring lawyer would come before 
the court and speak for hours. When Marshall saw 
such a one, that cold, gray eye would be fixed upon 
him, and he would wilt beneath that gaze. He never 
loved to look very largely into authorities. On one 
occasion S —— dined with the judges of the supreme 
court at Marshall’s house, A servant entered when 
they were seated at the table. He brought a basket 
of books, and handed a note to Marshall. The note 
was from Benton, who had argued a case before him. 
Marshall read the note to the company, somewhat as 
follows: ‘* Mr. Marshall: I send you such of the 
authorities as I now have, and will send you others 
soon.”” Marshall looked up and saw the basket, and 
exclaimed: ‘Good Lord, deliver us!”’ 

In Washington in those days it was a very fashion- 
able amusement to pitch quoits. Frequently would 
Marshall and other members of the court, after their 
labors were over, be seen out on the green, with their 
coats off, pitching quoits. My first and last impres- 
sions were that he was a great and good man, and it 
was the happiest moment in his life when he could 
make others happy. His smile, his tone, his eye, all 
conspired to bring about this result. 


JOHN RANDOLPH, OF ROANOKE, 


was a very different man from Marshall. I knew 
him well. His nephew was my class-mate and chum. 





His name was '‘heodoric Tendor Randolph. WhenTI 
came to Washington Randolph came to see me, hav- 
ing probably heard his nephew speak of me. 

Randolph was very tall and slim, and of a sallow 
complexion. He stooped somewhat. When he 
walked he made very long strides, keeping his feet 
parallel, as if some one was in his way, and such per- 
son had better get out of his way. His favorite ges- 
ture was to reach out avery long arm, with a very 
long finger on the end of it, and point it directly ata 
person. His voice had a peculiar shrillness. Really, 
there is nothing to describe it. It was high, and when 
he chose to make itso, soft and sweet. He did 
not always speak in sweet tones, for when he had 
occasion he spake as ‘‘ with a trumpet with a silvery 
voice.”” He prided himself upon his excellent Eng- 
lish, for this he made the object of his study. He had 
a splendid English library, and it was his pleasure 
to study words and phrases, and phraseology. He 
used to say he had studied the Bible more than any 
other book — would that he had studied it to more 
advantage! He did so for its exquisite Saxon Eng- 
lish, A phonogragher might have published his 
words as they fell from his lips, so finely turned were 
his periods, and well chosen were his words. He had 
not much imagination, or much eloquence resting 
upon imagination. He hadavery great power of 
reasoning, and he had a power of sarcasm which was 
blighting. Some one said to Benton, “ He must have 
been among you like a comet frightening the nations, 
shaking pestilence and war.” ‘‘ No!” said Benton, 
“he was a planetary plague, shooting down agony 
and fear upon the members.”’ 

During the winter, when I was with him in Wash- 
ington, an old man, and a member of the house of 
representatives, died. He was a special friend of 
Randolph. Quite a young man was chosen in his 
place. He came on to Washington determined to win 
his spurs. So, not long after he had taken his seat, 
he, in his debate, made a fierce attack upon Ran- 
dolph, Every one was filled with astonishment. 
When he got through Randolph did not get up to re- 
ply, but kept his seat during the whole of the debate.- 
Several days passed and another topic came up. Ran- . 
doph made a very earnest effort in behalf of the side 
he favored. As he closed his speech he said: “I 
would not, Mr. Speaker, have returned to press this 
matter with so much earnestness, had not my views 
possessed the sanction and concurrence of my 
late departed friend, whose seat, I lament, is now 
unhappily vacant.’’? At these words he pointed his 
long arm and the long finger at the young member 
who attacked him several days before. The house 
roared with applause. 

On another occasion a regular down easter had been 
elected, and came down to Washington several days 
before the meeting of congress, and had gone into the 
adjoining states. When congress met he made him- 
self familiar with his brother congressmen, and did not 
hesitate to approach and speak to any of them. He 
came up to Randolph and said, “ I’ve just been to 
Virginia, and passed by your house.”’ ‘I’d be glad,’ 
said Randolph, “if when you are in Virginia, or 
wheresoever I have a house, that you would always 
pass by it.’’ 

Some one asked, “ Is he an aristocrat ora Jacobin?” 
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“No,” replied another, “he is neither, he is an Ish- 
maelite.” Every man’s hand was against him, or 
would be, were it not for fear of him, and his hand 
was against every one. 

There is no doubt but that he was descended from 
Pocahontas. He was most proud of this. No stranger 
could be in his company one hour and remain ignor- 
ant of it. He was sure to bring it in conversation 
some way. He felt that old Powhatan was the lord 
of all Virginia, and when he died he left his regal 
rights to his daughter, and when she died they de- 
scended to him, and that he was king of the whole 
land. There was a “screw loose’? somewhere in his 
mental composition. So long ago as when the first 
steamboat was put upon the Hudson, there was not 
business enough to keep it employed every day, so 
frequently it would take excursion parties up the 
river. On one occasion quite a large party were on 
board, among them Randolph anda Mr. Schuyler, 
who was a very modest, shy man, respected by all. 
While the boat was going on its way, Randolph started 
up, wenta few paces from a party of ladies, and shouted 
out “ Mr. Schuyler! Mr. Schuyler! will you do me the 
favor to come here?’’ Mr. Schuyler left the party and 
approached him. ‘“ Mr. Schuyler, look here,’’ placing 
his hand on his ear, “ what do yousee?’”’ “ Nothing,” 
replied Mr. S. ‘ Look at that ear ; what do you see?” 
“ Simply an ear.” “* Don’t you see Pocahontas there?” 
In order for Schuyler to get away he finally said, “I 
think I do see a little of it.’ Mr. Schuyler related 
this to Parsons. It is believed that the aboriginal de- 
scendants of the country left a peculiar mark upon 
the lobe of the ear, which always marked such per- 
sons. He made a visit to England and behaved quite 
strangely while there. The English were at a loss to 
account for his eccentricities. They ascribed them 
to three things — first, that he drank upon the sly, and 
was all the time tipsy ; or that he was insane ; thirdly, 
that it was due to American peculiarities. Our nar- 
rator was told this by an Englishman, when he re- 
marked he preferred not to have him think it the 
latter of the three. Pocahontas married Rolfe, which 
is the same word as Randolph. Randolph’s grand- 
father had a perfect right of Rolfe’s if he chose it. 
While in London he saw fit to dress in the Randolph 
clan. He carried sword, pistols and dirk ; had his leg 
bare to the knee, just like an old Scot. Once ata 
theater two young men, from his strange dress and 
other causes, smiled at him. He turned to them and 
said, ‘‘ Let him who smiles at tartan beware of dirk,” 
at the same time brandishing his dirk, 

The Washington officials became yery tired of him, 
they feared him, and, in order to get rid of him, he 
was appointed minister plenipotentiary to Russia, 
He refused to accept unless permission was given him 
to spend some time in Italy for his health. This was 
granted, as they would have done any thing to have 
got rid of him. He went to Italy, stayed some time 
there, went to Russia and remained only one month ; 
then went to England and made quite a long stay be- 
fore returning home. 

The reason why he left Russia was this: While he 
was there, and before he had been presented to the 
emperor, some one undertook to teach the presenta- 
tion etiquette of that court. It wasvery simple. The 





minister was to enter the door and bow, at the middle 
of the room bow again, approach the emperor and bow, 
and then the emperor would meet him and enter into 
conversation. He was indignant at the idea of any 
one attempting to teach him, and said, “ Don’t you 
think I know how without you showing me?” The 
day for his presentation approached. He entered the 
room and bowed very low, came to the middle of the 
room, stopped, and again bowed, he then came nearer, 
took off one gauntlet and threw it on one side of the 
emperor, and then the other on the other side of the 
emperor, then he pitched his hat off, in front, threw 
off his mantlet, threw off his sword and fell on his 
knees. The emperor was perfectly astonished, but 
being a well educated man, knew how to act under 
such circumstances. So he approached, lifted him up 
and conversed with him. His reception did not come 
up to his ideas, so, being disgusted with Russia, he 
left in a month. 

He had an unbounded admiration of Marshall, 
who was the only man who could at all control him, 
When Marshall was seventy-four he was in the con- 
vention, and an attack was made upon the judiciary, 
He made his greatest efforts in its defense, and trium- 
phantly saved it. Randolph, speaking of this speech, 
said: “‘ It was a Gibraltar, and every answer wasa 
pistol-shot against the solid rock.’’ Randolph died 
of consumption. It is said that when he was linger- 
ing, after he could not speak a word, that he wrote 
upon a card, ‘* Remorse;’’ this idea has generally 
gotten abroad. The truth, however, is that he was 
attended during his illness by a man by the name 
of R. Morse, and he, for some purpose, wrote his 
name. 

He was a man of immense knowledge, especially of 
little things not generally known by other people. 
He once said he could bound every county in Eng- 
land, tell all of its towns, in what part of the country 
they were, name the course of every river, and the 
counties through which it flowed. 

Our narrator dined one day with Mr. Otis. It was 
past the hour named. All the company had arrived; 
still dinner was kept waiting — waiting for Randolph. 
In he came about an hour after the time. Dress in 
those days was peculiar; no one thought of going toa 
dinner party with the clothes he wore every day. He 
came in with his buckskin pantaloons all spattered 
with mud; he had on high-top boots, still retained his 
hat, had his riding whipin his hand. He made no 
apology to Mrs. Otis—merely said, “As it was a 
pleasant day he had lengthened his ride.’ He sat at 
Mrs. Otis’ right, while our narrator sat at the right of 
Mr. Otis, at the other end of the table. During the 
dinner he called out to our narrator, in a loud voice: 
at Oy ! Mr. P $7 “Girt” Me? 
replied. ‘ Was it ignorance on the part of your fore- 
fathers, or what was it that led them to put Norfolk 
south of Suffolk?” 

In England, Norfolk is where the north folk live, 
and Suffolk where the south folk live. Mr. P. did not 
know it at that time. When he came home he found, 
after diligent inquiry, that Suffolk was named first; 
it was settled by immigrants from Suffolk, who gave 
it the name of their old home, as did the Norfolk peo- 
ple who afterward settled Norfolk. 





a 


—-— oso = *« 


i FS = weet et he st 


THE ALBANY LAW JOURNAL. 


129 











WILLIAM PINCKNEY, 

not Colonel Pinckney, of Virginia. The way our 
narrator became acquainted with Pinckney was this: 
While he was minister to England he went there ; he 
had a letter of introduction to him, and lost but little 
time in presenting it. After he had returned to 
Washington our narrator sought him, in accordance 
with his invitation. He was the greatest lawyer I 
ever knew, says our narrator. He had an excellent 
memory. It was naturally weak, but he had system- 
atised his knowledge — linked it together so that one 
part would support the other. 

He began life a poor boy at Havre de Grace. He 
went into a lawyer’s office to sweep his floors. He 
would spend his spare time in looking into the books, 
He cultivated quite a fondness for legal subjects. 
Friends let him have the money, and he studied law. 
He was at once very successful. He had an immense 
command of language and of authorities. He had 
great sagacity in resorting to just what he wanted. 
He never used a superfluous citation, but if there was 
in all the range of legal literature any thing he wished 
to use in his argument, he had it. It was a disputed 
point who was the stronger in logic, he or Webster. 
In rhetoric he was far ahead. He had all of Choate’s 
elegance of language, but a great deal more elegance 
of delivery. 

As a legal orator, he had a mysterious power, now 
frequently called magnetism. He had an attractive 
manner of delivery; securing and holding the atten- 
tion of his hearers until he brought to bear the power 
of subduing their minds. Webster opposed him in 
his last case — a patent question, involving something 
about a part of a cotton loom. There could be no 
drier subject in all the range of the law. His argu- 
ment covered two whole days. There was no time 
during the whole of it when the court-house and all 
the ways around it was not crowded with the elite of 
Washington. He had a peculiar charm of gesture 
which attracted the attention of every one. He would 
not confine himself to one spot, but in the course of 
his argument he would move about before the court. 
Let him talk upon what subject he would, you could 
not help listening, and, listening, being convinced. As 
aman, he was perfectly kind and courteous toward 
all, but he had one weakness which swallowed up all 
the rest. He was the vainest person alive. He was 
vain of his vanity. While I was in Russia, I and an- 
other attache were sitting in his parlor, waiting for 
him to come to dinner. He came in, after a long 
while, black and dirty as any man. Without saying 
a word, he walked up to the sofa, jerked off his hat, 
threw itand his sword down, At last Mrs. Pinckney 
returned, and asked, ‘‘ What is the matter?’ ‘ Mat- 
ter! I have been insulted, madam! That’s what’s 
the matter.”” At this, our narrator says, my sword 
and that of my friend, as if by magic, leaped from 
their scabbards to avenge the insult. I ventured to 
ask, ‘How!’ Turning to me, hesaid: “Sir! Is not 
aman of my name, my position, my country, in- 
sulted when he is to get up at 8 o’clock to pay homage 
toa little girl (a Russian princess)?” I ventured to 
suggest that we were invited at 11. ‘‘Can a gentle- 
man dress in less than three hours?” 

He used to bathe every day, and after bathing he 
would throw a thin gauze over himself, and had 
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two body servants throw fine salt at him. He had 
heard, he said, “salt would preserve the skin.” It 
was true, that there was a rumor spread that he 
painted. This was not true, for our narrator has time 
and again seen him plunge his head into a basin and 
give his face such a rubbing that no paint in the world 
could remain on it. He paraded his efforts in mak- 
ing this show. He liked to hear such rumors of 
himself. He was fifty-four when in St. Petersburg, 
and sixty when in Washington, though he looked like 
thirty when he went into company. He was not very 
fond of society, and would not remain longer than 
ten o’clock at a party oftentimes. When he came out 
he would say, ‘‘ Let us go home and have a chat,” 
which our narrator was most willing todo. When he 
got there, he would begin to unmake himself. He 
was laced in every direction. He would wear the 
fashionable cravat of that day, which was an immense 
piece of silk, about a yard and a half square. It was 
folded diagonally, corners turned in, and that filled 
with a long piece of padding; or, as it was commonly 
called, pudding, which was made for that purpose. It 
was then folded and drawn tightly around the neck— 
his, more than ordinarily so. His whole dress was 
faultless and beautiful, as well as most fashionable, 
The only thing that troubled him was his thin hair, 
though he was not bald. After he had all his tight 
clothes off, he would fall back into his chair and tell 
his servant to bring him a glass of “ peach drink,” 
which was no other than most excellent punch, made 
with old peach brandy. He would turn to our narra- 
tor and say: “ Mr. P. , Will you have a glass of 
peach drink?” ‘“ Yes, I think I will.” There we 
would sit and talk until very late. 

On one occasion I told him I would like very much 
to hear him in the senate, and I would be glad if he 
would let me know when he was going to speak upon 
any question. He replied: ‘‘I do not know that I 
will have much to say this term. I do not know of 
any topic which will come before the senate upon 
which I will be likely to speak, unless the senate gets 
into a confused, chaotic state, and will need me to set 
them right.’’ Our narrator once told Webster of this, 
who did not like him. He said: ‘It was all exactly 
so, only he was a great fool to say it,’ 

After a night’s hard study he would come into court, 
and, in discussing a question, would, in the course of 
his argument, say: “‘I ‘think’ your honors will find 
an authority for — that —in—the first of East, about 
604— yes — I should say about 604 — and on the right- 
hand side ;’”’ while he knew it, having just examined 
it. All this was done for effect, in order to make the 
populace think he knew not only the law, but knew 
the location on the page. 

It was generally supposed that he died from over- 
exertion in the case in which he was opposed by Web- 
ster; though, knowing his habits of life as I did, I do 
not think that was so, I sat up with him late during 
the night before his attack, and had promised him 
‘“* Cooper’s Spy,’’ which had just come out, and which 
he was anxious to see. The nightof his attack I took 
it to him, remained late, and left him reading it. The 
next morning I came down to breakfast late, and was 
asked by the landlady: ‘ Mr, P , have you heard 
from your friend, Mr. Pinckney?’’ I replied: “No! 
is there any thing the matter with him?” “TI was 
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told that he was dead.’’ I hurried over to his house, 
and was at once admitted to his room. I found him 
very low, having been stricken down with apoplexy. 
I approached him and said, “ How are you, Mr. 
Pinckney?” ‘I scarcely know; I feel a little weak ; 
after you left me I had something of a fit, and fell into 
a dreamy state, and when I awoke this morning I 
felt weak and found physicians around me.” He said 
he had sat up reading the novel until very late. He 
criticised the book with his usual intellect and correct- 
ness, showing that his mind had not at all been im- 
paired. The family, who had been sent for, came 
that evening. I stayed with them until after mid- 
night, when I left him almost insensible. Next day 
when I called, I found him entirely so. He lingered 
a few days in this state, and then died. 

It was true he was attacked the day after Webster’s 
speech, but I should say his lacing contributed much 
to his death. 

Although he was the greatest lawyer of his age, his 
name is scarcely known. Such is the evanescence of 
legal fame. A lawyer who mingles in politics will be 
spoken of, as Holt and Mansfield, but better lawyers 
than they will soon be forgotten. The fame ofa great 
lawyer is only written as in running water. 


CALHOUN 
I knew well. He wasacharming man, but I will 
not speak of him, nor of Tazewell, who was the lead- 
ing lawyer of Virginia in his day. 
DANIEL WEBSTER. 


My acquaintance with Webster was begun in the 
court room, where we often met. He was forty years 
old when he came to Boston from New Hampshire. 
I was at that time twenty-three. Just about this time 
the Spanish claims came up. But I must explain 
them: Our merchants claimed twenty millions of 
dollars for losses suffered during the Napoleon wars. 
Spain admitted their claim so far as to let us have the 
Floridas, and pay us also five millions of dollars be- 
sides. This sui of money was to be divided among 
the claimants. Three commissioners were to be ap- 
pointed, before whom the claimants were to be heard. 
Our narrator was employed by the Boston merchants 
to look after their claims, which were immense —in 
fact the larger part of the whole sum. They desired 
Webster to be with him, and they approached him on 
the subject. He expressed a willingness to go to 
Washington. They arranged the fee and put the 
agreement in writing. If the sum recovered was so 
much, he was to have five per cent; if so much more, 
two and a half per cent. We went on to Washington. 
When we got to Philadelphia, he was approached by 
the merchants there, and asked to represent them. 
He asked me if I thought the Boston merchants would 
object? I told him I thought not, unless the inter- 
ests conflicted: if so they would. He desired me to 
ascertain. I did so, and found the matter as I have 
stated. Webster bargained with them. He received 
two thousand dollars in hand asa retainer. The next 
day he spent this $2,000 in buying a silver service. 
He was in Washington three years in looking after 
these interests. At the end of the time he got posses- 
sion of the money. I called to seehim. He said, 
‘““Was there not something said alout a maximum 





forme?” I said to him: “ Yes, a great deal was said 
about it, and written, too”’ (twenty thousand dollars 
was the maximum fixed). ‘‘ Mr. P——,” said he, “‘the 
calculations are long and tedious; just let me give 
checks for ninety-five per cent of the whole amount; 
we can arrange the calculations very well.” “‘ We can 
first put the account into the hands of an accountant, 
and he can figure it out in a whole day.” ‘‘ Well, the 
truth of it is, Mr. P——,I have spent the twenty 
thousand dollars long ago. Now you can arrange it 
for me; write and tell these men that they never ex- 
pected to do this well; that this is a brand snatched 
from the fire; and get them to take ninety-five per 
cent.” I promised to do so, and did write to the 
leading firms, who controlled about three-fourths, 
They said, ‘‘ All very well, let him have it.” Hesaid, 
“All very well; the less creditors dare not speak 
about it, you need not write to them.” In drawing 
his check he did deduct the five percent. He got 
about $60,000 out of these claims. He then began to 
build an elegant house, but soon found himself hope- 
lessly in debt. He did not seem to know that money 
was money. His income was large, but his expenses 
a great deal larger. He remained in politics almost 
all the remainder of his life. He did not do much 
business, but still his income was large. He once told 
a friend that it averaged $20,000 per year. He grew 
to be amazingly indifferent to money and debt. His 
clerk, an attorney once practicing in his office, said 
to him, ‘‘ Mr. A. sent me to tell you that your note 
would fall due in a day or two.” ‘ Very well, sir,” 
said he. ‘‘ He wished me to tell you that he wished 
it paid.” ‘ Well, sir, you have done so.” “ But he 
wishes me to say to you that it shall be paid!” 
“Well, sir, you have done as he told you. Tell 
Mr. A. when the note is paid he shall please let me 
know it.” 

His will is a phenomenon, It is drawn upina 
masterly manner, and it is just such a will as he 
should have if he possessed, in addition to his resi- 
dence, half a million to support it. 

Of his greatness there cannot be the slightest doubt, 
but it was the greatness of power and not of learning. 
He would never study a case unless it interested him. 
He was not a systematic, thoroughly read man. He 
could read a book rapidly, and know more of it than 
most persons who studied it. To use Coleridge’s 
phrase, ‘“‘ He could read it with his thumb and fore- 
finger.” 

He fell into a great passion for quoting Latin sen- 
tences in his speeches. He did this in imitation of 
the members of the English parliament, who never 
considered a speech finished unless they put a Latin 
phrase into it. 

He knew very little about Latin. When we were 
on our way to Washington the means of travel were 
not then as now. We had to go in stage coaches, 1 
put a copy of Horace into my valise to while away 
the hours as we journeyed. I was readingitone day, 
and he asked me what it was, I told him. He said, 
“Ah! that is just the proper book to bring; let me 
see it.””’ I handed it to him, and he could translate no 
four consecutive lines in it. 

Professor Felton used to supply him with all his 
Greek quotations, 
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He had all the elements of real greatness, but some 
follies also. He only serves to illustrate the Greek 
maxim, which I will not give for two reasons: First, 
you might not be able to translate it; and second, I 
would not be able to render it in Greek ; so I will give 
you the translation : ‘There never was yet a very great 
man without some very great folly annexed to him.” 

This is true of all the men I have ever known except 
Chief Justice Marshall, and I will close with him, as 
I begun, saying, “‘he was one of the greatest and 
kindest men who ever lived.”’ 

——~0or—-_—_ 
HUMOROUS PHASES OF THE LAW. 
Whe 
COPYRIGHT IN PRIVATE LETTERS. 

The law admits a right of property in some things 
not only incorporeal, but almost inappreciable. This 
is generally for some good reason. In allowing to the 
possessor of real estate the ownership of “ the column 
of air superincumbent on the close,” it “ gives to airy 
nothing a local habitation,’ and recognizes man’s am- 
bition to raise his head architecturally higher than his 
neighbors’. In affirming the value of the good will 
of a business, it presumes on the force of habit-in 
mankind, which naturally leads “ the old customers 
to resort to the old place.’’ Most men seem to think 
it a virtue to continue to do a thing, simply because 
they have done it ever since they were one-and- 
twenty; as, for instance, voting a particular political 
ticket. In most cases, this is a positive vice. What 
words of reprobation are strong enough for the man, 
whom every lawyer has met, who tells you he has 
lived above sixty years and never had a lawsuit? 
The law founds the right of action of the father for the 
seduction of his minor daughter on the presumed loss 
of service, but every lawyer knows by experience 
how difficult it is, in a majority of instances, to prove 
that the daughter ever rendered any service. The 
idea that her services are worth more than her board, 
clothing, and education, is, of course, an absurdity. 
The conventional proof in old times was to show that 
the daughter had made tea in her father’s house, but 
among “girls of the period’’ it would be difficult to 
demonstrate that she ever came any nearer even to 
this than to get the old gentleman into hot water. In 
the case of copyright in literary property, it is diffi- 
cult to conjecture what the law bases its estimate 
upon, in such instances as Tupper’s “ Proverbial Phi- 
losophy”’ and * Lothair,” unless it may be the pro- 
verbial curiosity of the human race which leads them 
tocry: “ Lo, here! or lo, there!” 

But the most imaginative stretch of the law seems 
to be in regard to copyright in private letters. It is 
perfectly well settled, that in the case of private let- 
ters of literary or historical interest, pecuniary value, 
or intrinsic merit, the writer continues to have sucha 
right of property as will enable him to restrain their 
unauthorized publication by any person other than 
the receiver, and perhaps by the receiver. There has 
even been an attempt to extend this doctrine to the 
case of every kind of letters, without regard to their 
literary merit or value. 

The great leading case on this subject is Pope v. 
Our! (2 Atk. 342), The plaintiff was the great poet, 
and the defendant, a piratical bookseller, was one of 





his victims, doomed to an infamous immortality in the 
“ Dunciad ”— the Curl who was fined for publishing ob- 
scene works, and whose press is referred to by the poet 
as ‘‘Curll’s chaste press;”? who stood in the pillory— 
¢ where on her Curlls the public pours 
All bounteous, fragrant grains, and golden showers ;” 
who runs the race with such an unfortunate ending, 
having worse luck even than Peter Stuyvesant, who, 
on his fall, ‘‘ was received into a cushion softer than 
velvet, which Providence, or Minerva, or St. Nicho- 
las, or some cow, had benevolently prepared for his 
reception ;” and finally, who proves the victor over 
Osborne in the contest with those hydraulic engines, 
one of which was Gulliver’s resource for extinguish- 
ing the flames of the queen’s palace in Lilliput. Some 
unknown person had surreptitiously obtained some 
letters written by Pope, Swift, Gay, and others, and 
printed them secretly in Ireland. Curl purchased the 
books, and proposed to sell them in London, and the 
plaintiff had obtained an injunction restraining the 
sale, A motion was made before Lord Hardwicke to 
dissolve the injunction, and it was denied. It was 
argued to Lord Hardwicke that, as these were familiar 
letters, the collection did not constitute a learned 
work, within the meaning of the copyright act of that 
day. His lordship replied that it would be mischiey- 
ous to distinguish between a book of such letters and 
any other work, and remarked that the objection 
would equally apply to sermons, not intended for 
publication, but collected from a preacher’s notes and 
published after his death. Further on, he observed 
that familiar letters are usually more interesting and 
valuable than those elaborately prepared for publica- 
tion. The property in the paper itself, he conceded, 
belonged to the receiver. This case, then, beyond 
controversy, establishes this and nothing more: that 
familiar letters by great poets and men of admitted 
literary distinction are the subject of copyright by 
their authors, and so entitled to the protection of 
courts against unauthorized publication. His lord- 
ship’s general observations must be received as in- 
tended for cases like the one he was considering. He 
undoubtedly said more than was necessary, and suc- 
ceeding judges have picked up his remarks and ap- 
plied them to other cases, for which he never meant 
them, in order to save themselves the trouble of think- 
ing and the responsibility of an independent decision, 
Even Lord Eldon says in Gee v. Pritchard, “‘In Pope 
v. Curl, Lord Hardwicke went out of his way to state 
what he thought the doctrine on the subject of letters.” 
But this is one of the penalties of being a Hardwicke— 
every judicial Lazarus picks up the crumbs that fall 
from the rich man’s board, and magnifies them into 
loaves for his own needs.* 





*The more I ponder this case, the more I am in doubt 
as to Lord Hardwicke’s exact meaning; but lam inclined 
to believe that he did not mean to deny the right of the 
receiver to publish, but only to deny the right of third 

ersons’ to publish without his authority. His precise 

anguage is: “I think it would be mischievous to make 
a distinction between a book of letters, which comes out 
into the world, either by the permission of the writer or 
the receiver of them, and other learned works.”’ This seems 
to contemplate the right of the receiver to publish. He 
continues: ‘* Possibly the property of the paper may be- 
long to him’”’—the receiver—*“ but this does not give a 
license to any person whatsoever to publish them to the 
world.” Now, in connection with the above, does not 
this mean, “does not give a license to every person, but 

to the receiver?” But whatever his dicta mean, his 


onl 
decision was upon conceded literary property of value, 
surreptitiously published, 





132 THE ALBANY LAW JOURNAL. 








It is scarcely necessary to notice Webb v. Rose 
(4 Burr), for that was a case of drafts of settlements 
and other conveyances, stolen by a clerk from the 
office of a conveyancer, and sold to a bookseller. How 
a court of equity could interpose in favor of the con- 
trivers of these instruments, I do not perceive. It 
would have been as reasonable to restrain Napoleon 
I, at the suit of Inquisition, from carrying off the 
racks and other instruments of torture from Spain. 
Forrester v. Waller, also, was the case of notes of 
legal decisions. These cases both differ from the case 
of letters, in that the subjects of the suit had never 
been intended for the eye of any but the writer, and 
so are not in point on this topic. 

We next come to Thompson v. Stanhope (Ambler, 
737). This was a suit by the executors of Lord Ches- 
terfield to restrain the widow of his son from publish- 
ing that celebrated series of letters which he addressed 
to her husband, and also some sketches of contempo- 
rary characters. The Lord Chesterfield in question 
was the famous “‘ model of deportment,” a real Tur- 
veydrop, whose good-breeding, however, did not pre- 
vent his keeping poor Sam Johnson waiting in his 
ante-room, nor from fathering a bastard son, to whom 
he wrote these letters, which contained his lordship’s 
views of a most lovely system of education. It ap- 
peared that his lordship had himself given the defend- 
ant the letters and the characters, but it did not appear 
that they were intended for publication, On the au- 
thority of Pope v. Curl, Lord Bathurst (then Apsley) 
continued the injunction. The whole polite world 
have agreed that these letters have literary merit, 
within the meaning of copyright laws, and the whole 
legal world have agreed that the decision was right} 
on legal principles. It must stand, however, asan 
original adjudication, for there is nothing either in the 
decision or the dicta of Pope v. Curl to support it, for 
the publication in that case was surreptitious, and not 
by the receiver or any person on whom the writer had 
conferred an interest in the letters, and the dicta, as 
has been remarked, seem to authorize a publication by 
the receiver, and, of course, by any other person to 
whom the writer had giventhem. But the court ad- 
judged their publication by the defendant to be, like 
the person to whom they were addressed, an illegiti- 
mate issue. 

The next case is Lord and Lady Percival v. Phipps 
and another (2 Veas. and Beames, 19), The bill prayed 
an injunction against the publication of private let- 
ters, not stating the nature, subject, or occasion of 
them, or alleging any intention in the plaintiffs of sell- 
ing them, or that they were of any value to the plaint- 
iffs. Lord Eldon granted a preliminary injunction. 
The defendants answered, alleging that the publica- 
tion was necessary to repel a charge of misconduct 
publicly made against them by the plaintiffs, and 
moved to dissolve the injunction. The injunction 
was dissolved upon the sole ground that the plaintiffs’ 
conduct justified the defendants’ course. Sir Thomas 
Plumer, the vice-chancellor, who heard the motion, 
states the ground of decision clearly enough, but wish- 
ing, after the fashion of old-time judges, to show his 
learning on other points, threw in a few dicta to puz- 
zle succeeding generations: “It is not necessary,” 
says he, ‘‘to determine the general question how far 





a court of equity will interpose to protect the interest 
of the author of private letters. The interposition of 
the court, in this instance, certainly is not a conse- 
quence from the cases that were cited ; wpon which I 
shall merely observe, that, though the form of familiar 
letters might not prevent their approaching the char- 
acter of a literary work, every private letter upon any 
subject to any person is not to be described as a liter- 
ary work upon the principle of copyright.’ And 
elsewhere he says, that only when letters “are 
stamped with the character of literary compositions,” 
will the author be protected against their publication, 
Now this is unnecessary, but right. 

The next case on this subject is Gee v. Pritchard 
(2 Swanston, 402). This was a case of private and 
confidential letters, having no pretensions to literary 
merit, and never intended for publication. The orig- 
inal letters had been returned by the defendant to the 
plaintiff, but he had retained copies, and from these 
he proposed to publish the letters. The chancellor 
disclaimed any power to interfere on the ground of 
injury to the writer’s feelings, and placed his juris- 
diction exclusively on the right of property. This 
state of facts, of course, warranted no expression of 
opinion by the chancellor, Lord Eldon, on the ques- 
tion of the right of the receiver of letters to publish 
them, in ordinary cases, but he improved the occasion 
to give vent to his opinion on this point in two con- 
trary ways, as it seems, which is rather more than the 
judges are usually content with. He admits away 
all warrant for his subsequent dicta, by saying at the 
outset, in the course of the argument, “‘ If the detend- 
ant had any right of property, it was in the originals.” 
Then he observes, that it is “difficult to satisfy my 
mind that there is a property in the letter, but it is 
my duty to submit my judgment to the authority of 
those who have gone before me.’’ And again: “ The 
argument of Mr. Wetherell ’’ — against the plaintiffs’ 
right to an injunction — “‘ has confirmed doubts which 
have often passed in my mind relative to the jurisdic- 
tion of the court over the publication of letters; but 
I profess this principle, that, if I find doctrines settled 
for forty years together, I will not unsettle them. I 
have the opinion of Lord Hardwicke and Lord Apsley 
pronounced in cases of this nature.’ This is view 
No.1. He then goes on to review all the cases, and 
then, without having expressed any different views, 
concludes, “Such is my opinion, and it is not shaken 
by the case of Lord and Lady Percival v. Phipps.” 
How it could be shaken by that case is hard to see, for 
Vice-Chancellor Plumer’s dicta are in exact accord- 
ance with Lord Eldon’s No. 1, and the latter himself 
elsewhere in this case says, there is an “extreme 
difference between this case and the case of Lord and 
Lady Percival v. Phipps.’ But he evidently wanted 
to grow] at his vice for daring to give expression first 
to doubts which the chief himself had so long felt, but 
never uttered, and for dissolving the injunction which 
he himself had not the independence to refuse in Per- 
cival v. Phipps, and 8o we are treated to view No, 2: 
“T think it will be extremely difficult to say where 
the distinction is to be found between private letters 
of one nature and private letters of another nature.” 
It is barely possible, after all, that the great doubter 
meant by this nothing more than a re-affirmation of 
his first opinion, that the writer had no property 
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whatever in letters of any kind. It is noticeable that 
he does not disapprove of Plumer’s decision, and ut- 
ters nothing inconsistent with the latter’s observa- 
tions. After leading us through these gratuitous 
mazes, his lordship gives us his sound decision as fol- 
lows: “In April last, the defendant having so much 
of property in these letters as belong to the receiver, 
and of interest in them as possessor, thinks proper to 
return them to the person who has in them, as Lord 
Hardwicke says, a joint property — keeping copies of 
them without apprising her, and assigning such a rea- 
son as he assigns for the return. Now, I say that if 
in the case before the vice-chancellor, Lady Percival 
had given to Phipps a right to publish her letters, 
this case is the converse of that, and that the defend- 
ant, if he previously had it, has renounced the right 
of publication.’”” And with this he stops doubting 
and deciding. And this is the case which Judge 
Duer, as we shall see, lays great stress on as an au- 
thority for the doctrine that the writer of any kind 
of a letter may, at will, restrain its publication by 
another. 

This question first came up in this state in Wetmore 
y. Scovell and others (3 Ed. Ch. 515), in 1842. The 
object of the bill was to restrain the defendants from 
publishing or making public certain letters written 
by the plaintiff, an officer of customs at New York, 
to James N. Reynolds or Marshall O. Roberts, and 
inelosed to them at Washington, where they were 
temporarily sojourning, under cover to Charles F, 
Mitchell, who was then a member of congress. The 
letters were all of a strictly private nature, and sent 
in the confidence of friendship, but had none of the 
attributes of literary compositions, and were not in- 
tended for publication. Some ofthese letters Mitchell 
failed to deliver, and retained. As might have been 
expected, he fell from congress into prison for forgery, 
and was convicted. The defendants, who were news- 
paper editors and publishers, offered Mitchell, if he 
would give up the letters to them, to procure his lib- 
eration on bail. This bargain was carried out, and the 
defendants proposed to embellish the New Era and 
illuminate the Aurora with this correspondence, 
which was potent enough to open the prison doors. 
Vice-Chancellor McCoun reviewed all the cases in 
detail, and decided that chancery assumes jurisdiction 
to restrain the publication of private letters on no 
other principle, and upon no broader ground than that 
of copyright of a literary production, or of a property 
in the paper on which they are written. It will not 
exercise the power to prevent the publication of pri- 
vate letters of business on the ground of copyright or 
of literary property, when they possess no attribute 
of literary composition, nor because they were writ- 
ten in confidence, and the publication might wound 
the writer’s feelings. Under the constitution of the 
United States, it is difficult to see how any other de- 
cision could be arrived at. Congress have power “to 
promote the progress of science and useful arts” by 
copyright (article 1, 28, subdiv. 8). To get or keep 
office, or to lobby a bill through congress, which prob- 
ably were the subjects of this correspondence about 
which the writers were so sensitive, can hardly be 
Tegarded as a “science” or an ‘useful art” within 
the meaning of the constitution, although, in modern 





practice, these things have been reduced to the cer- 
tainty of an exact science. 

Precisely similar doctrine was held in Hoyt v. Mac- 
kenzie and others (3 Barb. Ch. 320), by Chancellor 
Walworth in 1848. In this case some of the defend- 
ants had broken open the plaintiff's chest in the custom 
house, and abstracted the letters in question, and pub- 
lished them in a pamphlet. The chancellor said : “A 
letter cannot be considered of value to the author, for 
the purpose of publication, which he never would con- 
sent to have published.’”’ In other words, “copyright” 
means the monopoly of the intention to publish, not 
simply the right to forbid others from publishing. 
Equity will not tolerate the doctrine of the “dog in 
the manger,’’ in cases where the hay is in bad odor, 
Further, the chancellor observed, “‘ This court has no 
jurisdiction to restrain and punish erime, or to en- 
force the performance of moral duties, except so far 
as they are connected with the rights of property.’ 
He expressly approved Wetmore v. Scovell. It may 
be remarked that the only instance in which letters 
of any permanent interest or literary value were ever 
disinterred from the files of a custom house, or origi- 
nated in the brain of a customs officer, was the case 
of The Scarlet Letter, which Mr. Nathaniel Haw- 
thorne, late customs officer at Salem, was so fortunate 
as to discover in a dusty barrel in the garret of the 
custom house at that place. The letters in Hoyt v. 
Mackenzie, and in Wetmore v. Scovell, are among for- 
gotten political scandals, and will only be traced as 
part of the history of a legal question, but Mr. Haw- 
thorne’s letter will always be regarded as an “ A, 
number one” article of literary property. 

The last two decisions have stood undisputed as the 
law of this state on this subject, until Chief Justice 
Duer, of the superior court, in 1855,in the case of 
Woolsey v. Judd (4 Duer, 379), made an elaborate at- 
tempt to destroy their authority. This wasan action to 
restrain the publication of a private letter. The de- 
fendant, who was an editor, claimed the right to pub- 
lish it for the purpose of fixing on the plaintiff and 
his correspondent the imputation of being the authors 
or instigators of certain anonymous and abusive pub- 
lications relative to the American Bible Union. The 
complaint did not state that the letter had any literary 
value, or that the plaintiff would sustain any pecuni- 
ary damage, or any injury in his reputation or feelings 
from the publication. “It raises, therefore,” says the 
judge, “the naked question, whether acourt of equity 
is bound or has power to restrain, by injunction, the 
publication of private letters, in all cases in which it 
is alleged that the publication is about to be made 
without the consent, and contrary to the wishes, of 
the writer.’’ He concedes that the interference of the 
court can only be justified upon the ground that the 
writer has an exclusive property in the letter, even 
after it has been received by the person to whom it is 
addressed, He relies on Pope v. Curll, Thompson v. 
Stanhope, and Gee v. Pritchard, and disapproves of 
Plumer’s dicta in Percival v. Phipps, and of the two 
New York cases. He also lays great stress on the 
opinion of Justice Story, in Folsom v. Marsh (2 Story 
Rep. 100). Itis true that Story in that case remarked, 
“ that the author of any letter or letters, or his repre- 
sentatives, whether they are literary compositions, or 
familiar letters, or letters of business, possesses the 
sole and exclusive right of publishing them,’ eto, 
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But this was obiter, because the letters in this case were 
those of Washington, of which Mr. Sparks had ob- 
tained the consent of the owners, the government, to 
publish, and which possessed an undoubted histori- 
eal and literary value. The distinction makes quite 
another story of the authority, as bearing on the ques- 
tion before Judge Duer. But the most remarkable 
part of Judge Duer’s opinion is that in which he 
insists that Lord Eldon, in Gee v. Pritchard, was of 
the same way of thinking as himself, when, as we 
have seen, he reluctantly yielded his own dicta to the 
authority of previous dicta. 

The opinion of Judge Duer contains some extraor- 
dinary logic, which goes to show what feeble weapons 
a good soldier will snatch up to support a precarious 
or untenable position. He argues that if private 
letters are not literary compositions, within the intent 
of the copyright laws, “‘it follows that printed books, 
which in the same sense are not literary composi- 
tions,”’ are not entitled to copyright. Of course no one 
disputes the ability of a writer to go through the 
forms of copyrighting any thing, however deficient in 
literary merit. But the question in the cases we are 
considering, is when he has neglected to copyright, 
but has disseminated his writings, will a court of 
equity interfere on his behalf, not to give him the 
monopoly of publication, but merely to restrain others 
from publishing that which not only has no attribute 
of literary property, but which the writer himself 
never intended and would not consent to publish? 
Will the court enjoin another from publishing that, 
for the publication of which the author could not main- 
tain an action for pecuniary damage, in cases of pub- 
lication against his will? I cannot see, as Judge Duer 
claims, that this argument is “‘a sufficient refutation 
of the whole doctrine of Vice-Chancellor Plumer.” 
But further on he says, there is ‘‘a positive absurdity 
in making the character of any manuscript, as a liter- 
ary composition, depend upon the intrinsic and acci- 
dental fact of the intention to publish. Apply this 
test and the plays of Shakespeare are not literary 
compositions, since there is every reason to believe 
that not a single play was written with any view to its 
future publication.” It seems to me the judge has 
got the cart before the horse. It is not the character of 
the composition that is derived from the intention to 
publish, but it is the intention to publish that is de- 
rived from the character of the composition. If one 
writes an idle letter, having no literary merit, histori- 
cai interest nor pecuniary value, the court have the 
right to infer that he had no intention of claiming 
any right of publication in it. Again he says, “so long 
as the letters are preserved the right of obtaining the 
statutory copyright exists in the writer,’ etc. But 
how can this right subsist without the right to pub- 
lish himself, and how can he have the latter right 
without the right to compel the return of the paper? 
But the property of the paper, as we have seen, is in 
the receiver, and there is no reason in principle, and 
no precedent, to my knowledge, to compel him to give 
up the originals, or to furnish or permit copies. Could 
actions have been maintained against Pope, for in- 
stance, to compel him to surrender to their writers 
those letters, on the backs of which he drafted 
his translations of Homer? Lord Eldon “ doubts,” 
in Gee vy. Pritchard, “ whether the court has pro- 





ceeded so far as to decree restoration of letters.”’ It 
seems to me that the only right remaining in the 
writer, in such cases, is the right to restrain the im- 
proper publication by the receiver, and does not em- 
brace the right of publication in himself. 

But is the learned judge correct in arguing that the 
literary merits of the letter have nothing to do with 
the power of copyright and the protection afforded by 
it? It was decided in Clayton v. Stone (2 Payne, 382), 
that the price current in a daily newspaper is not 
the subject of copyright. Now, suppose Commodore 
Fisk, from his summer retreat at Long Branch, 
should daily write a letter to his companion in arms, 
Mr. Jay Gould, up in the mountains, giving him the 
fluctuations in Erie, and nothing beyond ; and suppose 
these two estimable gentlemen should have a falling 
out, and Mr. Gould should threaten to publish these 
letters, is it possible that any court outside the city 
of New York would restrain him? But let us go 
further, and suppose that Commodore Vanderbilt 
should abstract these letters from Mr. Gould’s strong 
box, and threaten to publish them, would that make 
any difference? Would not the court say, these epis- 
tles have none of the attributes of literary property, 
—intended publication, pecuniary value, or intrin- 
sic merit—and deny the injunction? True, the first- 
named commodore, mistrusting his companion’s 
honor, might have thrown in a little of his affluent 
rhetoric, and thus given matters a different turn, 
But we see, from this illustration, that the disposition 
of the court is affected by the character of the letter. 
And how would Judge Duer get along with the case 
of Southey v. Sherwood (2 Merivale, 334), in which 
Lord Eldon refused the poet an injunction against the 
publication of one of his compositions, on the ground 
that it was a seditious libel? Suppose it had been 
contained in a series of letters, would the poet have 
been any better off? The answer is, that courts of 
equity sit not to restrain the commission of torts, ex- 
cept when they infringe on valid rights of property. 

Judge Duer then puts a case of “a faithless clerk, 
who has secretly taken copies of the confidential 
business letters of the merchant who employed him, 
and should, from motives of revenge, and with the 
design of blasting the credit and ruining the fortunes 
of-his employer, threaten to publish them,” and asks 
if he could not be restrained. This is a pathetic and 
plausible case, but a moment’s reflection enables us 
to answer no, no more than he could be restrained 
from blabbing his employer's confidential oral com- 
munications, or from spending the money that he 
pilfers from his employer's till. This would be the 
general rule, but possibly an exception might be 
made in case ofan unlawful quotation from the Ledger 
of that excellent patron of literature, Mr. Bonner. 

It must be borne in mind that Judge Duer’s doc- 
trine is, as he states in the outset, that the publication 
of private letters may be enjoined “in all cases in 
which it is alleged that the publication is about to be 
made without the consent and contrary to the wishes 
of the writer.’ Letus try the reductio ad absurdum 
on this, Suppose, on your way to your business in 
the morning, you meet a breathless friend, who gasps 
out, as he rushes by you, “ I’ve just time to catch the 
train, you write my daughter at Cape May that it’s 
all right.” In accordance with what, if your friend is 
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going over the Erie road, is probably his dying re- 
quest, you write: “Dear Miss Jones: Your papa 
desires me to say for him that it’s all right. So is 
yours truly, etc.” Now, if one of the chambermaids 
of Cape May should pilfer this note from the young 
lady’s desk, and imagining that its contents would 
prove interesting to the world that hang over “Lo- 
thair,” and “ Put Yourself in His Place,” should pro- 
pose to publish it, Judge Duer or Judge Story would 
give you an injunction! They could not avoid it; 
it isa “ familiar letter,’ and you don’t want it pub- 
lished by any one but yourself. The same judges 
must, of course, have restrained the publication, if 
thereunto requested, of the fatal ‘“‘chops and tomato 
sauce” and “ warming pan”’ letters of Mr. Pickwick 
to Mrs. Bardell. These instances show what nonsense 
the judges sometimes utter, especially obiter. Leave 
out the obiter dicta, and there is a great deal less of 
bad law in the books than there seems, and none at all 
on the subject of “familiar letters’? except that in 
Woolsey v. Judd. 

It is to be hoped that the bad taste of the reporter, 
and not that of the judge — who were, after all, one and 
the same person — dictated the insertion at page 395, 
of the foot-note, giving an extract from Romilly’s 
private diary, uncomplimentary to Vice-Chancellor 
Plumer’s abilities, and of the other note at page 405, 
intimating that Vice-Chancellor McCoun had not read 
the opinion of Lord Eldon in Gee v. Pritchard, but 
was misled by the reporter’s marginal note! A 
great many similar authorities might be cited as to 
the notorious incompetency of Lord Apsley. Anda 
much more appropriate foot-note is that of the reporter 
in Gee vy. Pritchard, who quotes from Selden: 
“Equity is a Roguish thing: for law we have a meas- 
ure, Know what to trust to; Equity is according to 
the Conscience of him that is Chancellor, and as that 
is larger or narrower, so is Equity. ’Tis all one as if 
they should make the standard for the measure, we 
call a Foot, a Chancellor’s Foot; what an uncertain 
Measure would this be? One Chancellor has a long 
Foot, another a short Foot, a Third an indifferent 
Foot: ’Tis the same thing in the Chancellor’s Con- 
science.” And, as we have seen from the foregoing 
review, when the chancellor “goes out of his way,” 
he is pretty sure to “ put his foot in it.’’ 

It ought to be added that Kent, in his commentaries, 
remarks, that a court of equity would restrain the 
unauthorized publication of letters, when it is a 
breach of confidence, as in the case of letters of court- 
ship. But this he says as commentator, not as chan- 
cellor. This doctrine might prevail in Cupid’s court, 
hardly in any other. Besides, would it be possible 
to restrain such letters as are themselves usually so 
very unrestrained ? 





CURRENT TOPICS. 


One of our contemporaries, in speaking of the 
Nathan murder, deprecates the publicity given by the 
public press to the facts and incidents connected there- 
with, as likely to frustrate the efforts of the detectives. 
Such, however, is not the case. By giving wide pub- 
licity to such facts and incidents the public mind is 
aroused to vigilance. Every suspicious circumstance 





is canvassed and examined by somebody, and every 
man is made, as it were, a detective. There are cases 
where premature publicity would defeat the ends of 
justice, but such is not the Nathan murder. 


The judicature bill, which had for its object the union 
of judicatures of the English law and chancery courts 
has been withdrawn for the session. This was one of 
the grandest measures of legal reform that has for 
years been before parliament, and its present unhappy 
fate is greatly to be regretted. The objection urged 
to it was that the rules of procedure were not in the 
bill. In announcing the withdrawal of the bill, Mr. 
Gladstone remarked that it would be again introduced 
in the early part of the next session. The fusion of 
the different jurisdictions into a supreme court has 
taken deep hold on the pubiic mind in England, and 
the passage of the bill the next session may be re- 
garded as assured. 


A law has recently been enacted in Prussia with 
respect to the liability of railway companies, and the 
proprietors of mines and manufactories to pay com- 
pensation to those who are injured, and to the rela- 
tions of those who are killed by accidents. In its 
present form the measure enacts that railway com- 
panies are to pay compensation in all cases when they 
cannot prove the accident was caused by unavoidable 
circumstances, or by the fault of the killed or injurea 
person; and the proprietors of factories, mines and 
quarries are liable whenever the accident has been 
caused by the fault or negligence of any of their 
agents, representatives or overseers. In cases of 
death, the compensation is to include all the sick-bed 
and burial expenses, and if the sufferer has any per- 
son or persons legally dependent upon him at the 
time of his decease, the whole pecuniary loss which 
they suffer by his death is to be made good. In cases 
of bodily injury all medical expenses are to be paid, 
and the sufferer is to be compensated to the full ex- 
tent of the pecuniary loss to which he is subjected, by 
his entire or partial inability to work. 


Real estate agents and attorneys in this country 
who have lands to sell might learn something in the 
way of advertising from their English brethren. The 
description of a farm is usually a very prosy affair, 
even from the hand of Mark Twain, if we may 
judge from his recent effusion in the Galazy. But 
English solicitors have a way of dropping into the 


poetical that is refreshing. In an English law 
periodical before us we notice several of these adver- 
tisements that would cause the soul of a sentimental 
young lady to “ gush with ecstacy.”’ Of one estate we 
are informed that it occupies “‘a lovely site, secluded 
by the rich foliage of its finely timbered grounds, 
commanding refreshing home scenery, with a distant 
landscape terminating at Whitstable bay, and sur- 
rounded by a compact little domain, consisting of 
park-like pastures, thriving orchards, shrubbery 
grounds, with woodlands, abounding in grassy glades 
and walks, affording shade from a noon-day sun in 
the summer months.’”’ Another “‘ commands charm- 
ing views across the vale.” Of a third we are told 
that “‘ the mansion commands charming home views 
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over the park, with its groves of noble timber trees 
and pleasing vistas with grassy glades through the 
woodlands (affording pleasant summer drives and 
walks), and the adjacent country bounded by bold 
ranges of distant hills.” Of afourth, that “ the beauti- 
ful hanging woodlands on the estate afford every op- 
portunity,” etc. We have looked through the notices 
to see if there were any “hanging gardens,’’ but 
failed to discover any such “ delightful retreats.” 


Says the New York Times of August 15th: 


“ Half the fatal affrays and pistol accidents which have 
occurred in this city within the last twelve months 
would have been prevented had the enactments relating 
to concealed arms been properly carried out.” 

And in consequence of their laxity in the adminis- 
tration of the aforesaid enactments the magistrates 
and police authorities of the metropolis are treated to 
acolumn of abuse. In precisely what manner the 
strict enforcement of the laws would prevent affrays 
and accidents, with pistols, we are unable to see. As 
the law of the state of New York stands, the only 
weapons which it is illegal to carry concealed are 
slung-shots, billys, sand-clubs, metal knuckles, dirks 
or daggers (not contained as a blade of a pocket-knife), 
sword-canes and air-guns. Now as pistols loaded 
with powder do not come under this category, the 
citizen has a perfect right to carry as many of them 
as suits his convenience, and a police officer who 
should arrest a person for doing so would, himself, 
be liable to prosecution. 

The law does not seek to deprive the orderly citizen 
from throwing around his person the protection of 
an ordinary weapon; it singles out those contriv- 
ances for destruction which the honest man seldom 
sees, and which are the particular property and aid of 
the burglar and assassin, and makes the use and pos- 
session of these a felony. Much has been said in the 
daily press, from time to time, concerning the ineffi- 
ciency of our public officers, and the journal from 
whose columns we have quoted has not been sparing 
in its censures in that direction upon both the judici- 
ary and the executive. We would suggest that when 
it again condemns either magistrate or police for 
failure to carry out an enactment, it will first make 
itself sure that such an enactment is in existence. 





OBITER DICTA. 


“A lawyer without history or literature,” said Sir 
Walter Scott, “is a mechanic, a mere working mason; 
if he possesses some knowledge of these he may venture 
to call himself an architect.” 

“Madam,” a lawyer demanded, “ what sort of conduct 
have you pursued through life that should subject you to 
the suspicion of this outrage upon the plaintiff?” She 
answered: “Impudence, which has been the making of 
you, has caused my ruin.” 

While Thad. Stevens was a young lawyer he once had a 
case before a bad-tempered judge of an obscure Pennsyl- 
vania court. Under what he considered a very erroneous 
ruling, it was decided against him: whereupon he threw 
down his books and picked up his hat in a high state of 
indignation, and was about to leave the court-room, 
scattering imprecations all around him. The judge 
straightened himself to his full height, assumed an air 





of offended majesty, asked Thad. if he meant “ to express 
his contempt for this court.”” Thad. turned to him very 
deferentially, made a respectful bow, in feigned amaze. 
ment. “ Express my contempt for this court! No, sir, 
Iam trying to conceal it, your honor;” adding, as he 
turned to leave, *“ but I find it d——d hard to doit.” 

“A good story comes to us,” says the London Law 
Times, ‘‘from the Welch circuit. One day last week, at 
the conclusion of the day’s business, a common juryman 
appealed to Mr. Justice Hannen, who was presiding at 
the Glamorganshire assizes, for permission to be excused 
from attending as a juror on the following day. ‘Upon 
what grounds?’ asked his lordship. ‘Oh, my lord, Iam 
extremely desirous of being able to attend a funeral to- 
morrow, and cannot do so unless your lordship gives 
me permission to be absent,’ replied the applicant. Mr, 
Justice Hannen, anxious to oblige the juror upon such an 
occasion, immediately gave the required permission, 
Upon leaving the court, his lordship was informed by the 
under-sheriff that the juror who had just obtained a day's 
leave of absence was an undertaker.” 

A subscriber sends us the following: 

Judge (out West, of course) hated, to put it mild, 
the smell of musk. One hot day, the mercury standing 
90" in the shade, the judge sat in his office, lolling in his 
easy chair, placed just in the draft, the little there was, 
doing his best to open up the mystery of an old opaque 
“last will and testament,” submitted to his judicial de- 
termination. Just as the breeze grew sensibly strong 
and refreshing the judge’s olfactories contorted under 
the smell of musk. His honor looked up from the ancient 
document he was considering, and beheld a lady standing 
in the open door. With a gentle wave of his hand, asif 
motioning her to turn to one side, the judge greeted her 
with, ‘Beg your pardon, Madam, but you don’t smell 
well.” 

“Sir,” replied the astonished dame, in a tone that 
would have frozen a less imperturbable man in his seat, 
notwithstanding the excessive heat, and threw herself 
out of the office. 

The judge dropped to the contemplation of his paper. 
Directly a stern voice greeted him with, “‘ Are you the 
chap that insulted my wife?”’ 

Again the judge looked up from his work and seeing a 
strong-built man standing in his doorway frowning upon 
him, answered promptly, “‘ No, sir; please be seated.” 

“Didn’t you just tell my wife she stunk?” thundered 
the man, 

“No, sir,” said the judge, very firmly, “I am incapable 
of saying that to anybody.” 

The man turned square on his heel, and directly re- 
turned with his wife, saying, “* Wife, is that the feller?” 
pointing to the judge. 

“Yes,’’ said she, decisively. 

“Well,” said her husband, *‘he says he didn’t say you 
stunk.” 

**No,” replied she, “ he said I didn’t smell well.” 

“Oh!” broke in the judge, in his blandest tone, “a 
misapprehension. It must be true, madam, that you 
didn’t smell well, or else you would have smelled me. 
You have a catarrh, have you not?” 

The husband relaxed his fists, looked at his wife, smiled, 
then, turning to the judge, said, ‘“‘Squire, you’re a cute 
one; you’ll do for us.” And the judge gota good case 
and a fat client. 





The Indiana legislature passed a law allowing cities, 
towns and counties to vote a certain tax, payable in cash, 
to aid.in the construction of railroads. Under this law 
large amounts of money have been voted, much of which 
has been collected and paid over, and much more remains 
to be collected. And now a judge of Lafayette decides 
the law to be unconstitutional. This, as may be sup- 
posed, has caused great excitement, 
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DIGEST OF RECENT AMERICAN DECISIONS. 


SUPREME COURT OF WISCONSIN.* 
ACTION. 

1. Against town officer: what must be shown, —In a com- 
plaint against a town treasurer and his sureties, an allega- 
tion that he had not “accounted for and paid over” all 
the moneys he had received, “as required by law, though 
often requested,” is not sufficient, without stating by 
whom and under what circumstances the request was 
made, so as to show that it was his duty to so account and 

. Town of Franklin v. Kirby et al. 

2. The statute and the condition in the treasurer’s bond 
requiring him to “account for and pay over” moneys, 
do not create two distinct grounds of liability; but the 
accounting is merely preliminary to the payment. Jb. 


ASSESSMENT. 

1. Void: effect of act of legislature declaring valid: cloud on 
title. — An assessment against plaintiff, under one aggre- 
gate value, of lots owned by him, and others neither owned 
nor occupied by him, is void; and under our statute defin- 
ing the rights of married women, this rule applies where 
such other lots are owned by plaintiff’s wife. Hamultonv. 
City of Fond du Lac. 

2. A tax assessed in violation of this rule is not rendered 
yalid by a subsequent act of the legislature which merely 
declares that certain assessments (of which this is one) 
shall be valid “‘ notwithstanding any omission, defect or 
irregularity ’ in the procedings. 15. 

3. Whether the legislature could give validity to such a 
tax by a subsequent act, not determined. Jb. 

4. Acertificate of sale for such invalid tax would con- 
stitute a cloud upon plaintiff’s title, the fact that he did 
not occupy the lots which he did not own not being a 
matter of record. Ib. 

5. The jurisdiction of equity having attached for the 
purpose of annulling such certificate, it may proceed to 
restrain a sale of personal property seized for the tax. 1b. 


BIGAMY. 


1. Indictment for: marriage. —To sustan an indictment 
for bigamy, it must be shown that the first marriage was 
valid by the law of the place where it was contracted. 
Weinberg v. The State. 

2, Where, by the law of the place of marriage, it was re- 
quired to be entered into as a civil contract before a 
magistrate, and the celebration of a religious ceremony 
of marriage without such prior civil marriage was pro- 
hibited under severe penalties, proof of the religious 
ceremony, in a prosecution for bigamy, would not au- 
thorize a presumption that the civil ceremony had been 
performed, Ib. 

COMMON CARRIER. 

Contracts for freight over connecting lines: remedy of ship- 
per for overcharges. — A railroad company received goods 
at Pittsburg, Pa., destined for Hudson, Wis,, stipulating 
against responsibility as a carrier beyond its own line, 
but guaranteeing that the cost of transportation to Hud- 
son should not exceed a certain sum —/ess than the ag- 
gregate of the charges on the several lines between Pitts- 
burg and Hudson at the usual rates — the other connect- 
ing lines on the route having no knowledge or notice of 
the guaranty. Held, 1. That this was not a “through 
contract.” 2. That, even if there had been a “through con- 
tract,” the other facts remaining, the rights of the suc- 
cessive carriers would be as hereinafter stated. 3, That 
each carrier, after the first, might charge, and pay back 
charges, at the usual rates ; and the last had a lien on the 
goods for the total amount of such charges. 4. That the 
remedy of the shipper is against the first carrier, on the 
guaranty. 5. Whether the result in this case would be 





*From 0. M. Conover, State Reporter, being decisions made at 
the January term, 1870. 





different if the other carriers had hadjnotice of the guar. 
anty, quere. Schneider vy. Evans et al. 


CONSTITUTIONAL LAW. 


U. 8. statute providing for removal of actions invalid. — So 
much of the act of congress of March 2, 1867, constituting 
chapter 196, acts of the second session of the 39th congress 
(14 U. S. statute at large, p. 558), as provides that a citizen 
of one state, who has commenced an action in a court of 
another state against a citizen thereof, may remove it to 
a federal court, is invalid. Dixon, C. J.,dissents. Whiton 
v. Ch. and N. W. Railway Co. 


CONTRACT. 


When condition fulfilled.— Plaintiff agreed to saw for 
the defendant 800 M of lumber, as soon as it could be 
done with ordinary diligence, after the logs were deliv- 
ered at his mill, and the defendant was to pay therefor 
$2.50 per M, “$1.75 to be paid before the lumber left the 
eddy below the mill, and the balance as soon as it was 
sold in the market.’’ Held, that when any part of the 
lumber had been delivered to the defendant, and had 
“left the eddy” to be run to market by him, payment 
was due thereon at $1.75 per M. Clark v. Clifford. 


CRIMINAL LAW. 


1. Verdict of guilty: finding of value.— A general verdict 
of “guilty ’’ in a criminal action is a finding of the truth 
of all the material averments of the indictment, consti- 
tuting the offense charged, including the averment of 
value, when that is material. State v. White. 

2. Thus, where the statute defines different grades of 
larceny, with different penalties, according to the value 
of the goods stolen, such a verdict, without any special 
finding as to the value, will sustain a conviction for the 
grade of offense charged in the indictment. Jb. 

3. But, if it appeared that the court gave the jury to 
understand that they might find such a verdict without 
regard to the value of the goods stolen (the charge being 
properly excepted to), the verdict should be set aside. Ib. 

4. Indictment. — An indictment avers that the accused 
“being then and there armed with a dangerous weapon, 
to wit, with a certain pistol,” feloniously, etc., assaulted 
one D., and to, against and upon him “ did level and aim 
said pistol, then and there charged with gunpowder and 
one leaden bullet, and the contents of said pistol then 
and there did attempt to discharge and shoot, to, against, 
and upon said D. Heid, a sufficient averment of an as- 
sault made by one “armed with a dangerous weapon.” 
McKinney v. The State, 

5. The indictment proceeded in the same sentence to 
charge that the accused then and there knocked down 
said D. and beat, wounded and bruised him with hands 
and feet, etc., and adds: “‘ with intent the said D., then 
and there,” feloniously, etc., ‘‘ by the means aforesaid and 
in the manner aforesaid to kill and murder,” etc. Held, 
that this was a valid indictment (under 2 35, ch. 164, R. 
8.) for an assault by one armed with a dangerous weapon 
with intent to murder; and was not double or uncertain, 
although stating facts not necessary to be charged. Ib. 

6. Admissible variations in indictment : declarations of mur- 
dered persons: confession as evidence: when all persons en- 
gaged in committing a felony are guilty of murder committed 
by one. — An indictment for murder contained five counts, 
the first three charging the defendant with inflicting 
the mortal blow with her own hand; and the last two, 
with being present, and assisting her husband to com- 
mit the murder. The first count charges the murder to 
have been committed with a soldering iron; the second, 
with a knife; the third, with bcth instruments. Held, 
that these were admissible variations in charging the 
same crime, to meet the possible proof; and the court did 
not err in refusing to require the prosecution to elect on 
which count it would proceed. Mary Millery. The State. 

%. Confessions of the accused voluntarily made, with- 
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out any inducement in the nature of a promise or threat, 
are admissible in evidence. Ib. 

8. Declarations of the murdered person, made “ when he 
was at the point of death, and every hope of this world 
gone,” as to the time, place and manner in which, and 
the person by whom, the fatal wound was given, are ad- 
missible in evidence, notwithstanding the provision in 
the bill of rights as to the right of an accused person “to 
meet the witnesses face to face.’’ Ib. 

9. If two persons conspire to commit a felony, and, 
while they are engaged in prosecuting that common de- 
sign, one of them commits murder, the other is guilty of 
murder also, Ib. 

10. Whether, where a wife conspires with her husband 
to commit a robbery, and while both are so engaged, he 
commits a murder, she would be presumed to have acted 
under coercion, it was not necessary to determine in this 
case, there being evidence tending to rebut such a pre- 
sumption, and the question of her voluntary action hav- 
ing been fairly submitted to the jury. Ib. 

ll. Omissions in indictment : rape. — An indictment, after 
naming the state, county, court, presiding judge and 
term, states that “ the jurors of the grand jury,” etc., etc., 
ete., “duly summoned, impaneled, tried, sworn and 
charged,” but omits before these words the words * then 
and there,’ — Held, that it sufficiently shows where the 
jury wassworn and charged, and the bill found. Fizell 
v. The State. 

12. A clause stating thatsuch grand jury were “ inquir- 
ing in and for the county of D.,” is sufficient, without the 
words “ for the body of the county.” 7b. 

13. The carnal knowledge and abuse of a female child 
under ten years of age, isa rape, under the statute. Ib. 

14. An indictment which alleges an assault with intent 
to carnally know and ravish, by force and against her 
will, such a child, held good under sec. 41, chap. 164, 
R. 8. T6. 

15. Possession of stolen goods : instruction to jury.—A posses- 
sion of stolen goods which the proof disclosing it shows 
to have had an origin and inception subsequent to the 
larceny, is not such a possession as “creates a strong 
presumption” that the possessor was guilty of the larceny. 
Heed v. The State. 

16. Thus, where the evidence for the state shows that the 
goods were transported some distance by a common car- 
rier after being stolen, and that defendant then de- 
manded and received them of the carrier, claiming them 
under a false name, to which they had been consigned, 
although this may have been a very suspicious circum- 
stance, tending, in connection with other evidence in the 
case, to show defendant’s complicity in the larceny, still 
it was error toinstruct the jury that such possession 
alone created a strong presumption of defendant’s 


guilt, 7. 


EJECTMENT. 


Possession sufficient to maintain. — Bare possession con- 
stitutes an interest in land, sufficient to sustain ejectment 
against a mere wrong-doer who has intruded on such 
possession. Bates v. Campbell. 


ELECTION, 


When invalid for want of notice.— Where the fact that a 
vacancy existed in a county office was not known to 
any considerable portion of the electors of the county, 
and no public notice was given before the election, 
officially or otherwise, that such office was to be filled, 
and the great body of electors who voted for other officers 
did not vote for any person to fill said office, — Held, that 
the election, as to such office, was invalid. State ez rel, 
Chase v. McKinney. 


EVIDENCE. See Malpractice, 2. 
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FIXTURES, 

1, Conversion of : promise to pay for, by lessor : pleadings, ~ 
If, at the expiration of a lease, when lessee was about te 
remove property belonging to him, lessor should claim 
certain articles thereof, attached to the premises, as hig 
own, and forbid their removal, that would be a conver. 
sion. Vilas v. Mason. 

2. Where a dispute arises between the parties as to the 
ownership of articles, which, if lessee’s, with the right of 
removal, are personal property,but if lessor’s, are fixtures, 
and lessor, a few days before the expiration of the term, 
but in contemplation thereof, and with a view to affect 
the lessee’s action at the time of such expiration, claims 
title to the articles and forbids lessee to remove them, 
threatening an injunction if he attempts it, the latter, on 
surrendering the premises, may leave the articles and 
treat the lessor’s acts as a conversion. Ib. 

8. A promise by the landlord in such a case to pay for 
such articles when they should be adjudged to belong to 
the tenant, would not create any new cause of action in 
the tenant’s favor; since he must prove his right and 
obtain judgment for the property independently of the 
promise. Ib. 

4. Where a pleading attempts to state facts showing a 
cause of action on a promise, but, failing to do so, states 
facts showing a cause of action for a tort, the court should 
grant the appropriate relief for such tort. Id. 


HABEAS CORPUS, 


1. Enlistment of minor. — Where one is restrained of his 
liberty within a state, by a military or other ministerial 
officer of the United States, the state courts have juris- 
diction to inquire, by habeas corpus, into the legality of 
his detention, and to discharge him if detained without 
authority of law. Petition of Tarbel. 

2. The enlistment of a minor under eighteen years of 
age, is not authorized by any act of congress. Ib 

8. The ordinary enlistment oath (which contains no 
statement as to age)is not conclusive of the fact that 
such recruit is over eighteen years of age; nor is the 
separate statement as to his age, signed by the recruit, 
conclusive, unless sworn to. Ib. : 

4, Whether, if it appeared that a court martial had 
been ordered to try such alleged recruit on a charge of 
desertion, the state courts would discharge him from the 
custody of the recruiting officer while held for trial by 
such court martial, it was not necessary to decide in this 
case. Ib. 

5. If the prisoner were claimed to be held by virtue of 
a judgment of a federal court, the state court would be 
bound to inquire whether the federal court had jurisdic- 
tion to render such judgment; since a judgment without 
jurisdiction is a nullity, Paine, J., arguendo. Ib, 

6. Dixon, C. J., dissents, holding that the state courts 
have no jurisdiction in a case like this. 7b. 


LANDLORD AND TENANT. See Fiztures. 


MALICIOUS PROSECUTION, 

1. What must be shown: instruction to jury: evidence.—In 
an action by A. against B. for a malicious prosecution, 
A. must show that B. brought his suit not only with 
malice (i. e., for a purpose not contemplated by the law 
in authorizing such a suit), but also without probable 
cause, Spain v. Howe. 

2. In such action the court may instruct the jury, ins 
separate proposition, as to what will constitute evidence 
of malice, if it elsewhere instructs them that want of 
probable cause must also be shown. Ib, 

8. Any facts which Will be evidence of malice, where 
there was a want of probable cause, will be evidence of 
malice in any case. Ib. 

4, Thus, the suit of B. having been for an alleged tres 
pass of A. in cutting grain on B.’s land (of which A. was 
in possession), it was not error, in the action by A., 
instruct the jury that “if B., without any cause of action 
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wn fact, caused A. to be arrested and taken away from the 
possession, for the purpose of going on himself, and tak- 
ing possession of the grain whife A. was held under 
arrest, and if B. had no right to the possession, this 
conduct on his part was unlawful, and an evidence of 
malice.” Ib. 

5. Nor was it error to instruct the jury that if B. had 
no cause of action, but prosecuted his said suit ** to secure 
private and ulterior benefits,’ this was conclusive evi- 
dence of malice ; since the jury must, in the present case, 
have understood the words quoted as meaning secret pur- 
poses, which B.’s suit itself had no tendency to disclose, 
and purposes beyond those for which such a suit may 
legitimately be brought. Id. 


MALPRACTICE, 


1. Instruction to jury: evidence.—In an action for dam- 
ages for malpractice in castrating a colt, causing its death, 
it was not error to instruct the jury that “if the injury 
was purely an accident, or arose from some other cause, 
while defendant exercised a proper degree of skill, he was 
not liable; although there was no positive evidence of 
such accident or other cause. Prohl v. Gerhard, 

2, Where defendant offered to show, by a witness 
claimed to be an expert, that the colt died of some injury 
unconnected with the castration, but the witness merely 


testified that ‘‘ accidents will happen and may happen,” 


the admission of the evidence was not fatal error, even 
ifthe witness was not shown to be an expert, or for some 
reason was not entitled to testify as such in the case; 
the fact stated by him being one which the jury should 
have assumed without evidence. Jb. 


PLEADINGS. See Fiztures, 4, 


PRACTICE, 

When judgment by default may be set aside.—Where de- 
fendants neglected to answer in season, relying on plaint- 
iff’s promise to call at their office ‘‘and fix the matter 
up.” it was not an abuse of discretion to set aside the 
judgment and let in the answer, merits being shown. 
Stafford v. McMillan et al. 


PROMISSORY NOTE, 


1. Indorsement of: valuable consideration. — Where a 
negotiable note, and a mortgage securing it, given to a 
railroad company, were attached to its negotiable bond, 
which recited that they were transferred as security for, 
and should be transferable only in connection with, the 
bond, this was an indorsement of the note, within the law 
merchant. Crosby v. Roub, 16 Wis. 616, re-affirmed. Bange 
Vv. Flint et al. 

2. Plaintiff having a running account, with a large 
balance in his favor, against another person, took such 
note, bond and mortgage from him at 73 per cent of the 
par value, and credited him with the amount as cash. 
Heid, a purchase in good faith, fora valuable considera- 
tion. Td. 

3% On default in payment, plaintiff is entitled to 
foreclose the mortgage for the full face of the note and 
interest. Id. 

—_——~o 


LEGAL OBITUARY, 
GRENVILLE T, JENKS. 


We have to record with deep regret the death of Mr. 
Grenville T. Jenks, a distinguished lawyer of Brooklyn, 
which occurred suddenly at Saratoga Springs, on the 
night ofthe 14th inst. Mr. Jenks had arrived at Sara- 
logaon Friday evening previous, apparently enjoying 
his usual good health, and retired to rest on Saturday 
night near midnight. About 1 o’clock his friend, Mr. 
Haywood, occupying the same room, came in, and found 
Mr, Jenks still awake. Mr. Haywood then retired, to 
awake the next morning and find Mr. Jenks dead in his 
bed, apparently having died without a struggle. 





The citizens of Brooklyn, present at the Springs, held 
@ meeting and passed resolutions expressive of their grief 
at the death of their townsman. 

Mr. Jenks was born in Boston about the year 1830, and 
was a nephew, on his mother’s side, to Wendell Phillips, 
He graduated at the University of New York, and, im- 
mediately after, entered the law office of Lott, Murphy 
& Vanderberg. On his call tothe bar he becamea mem- 
ber of the firm of Pierson, Hyde & Jenks. At the time 
of his death he was senior partner of the firm of Jenks & 
Ward, He was an able lawyer, and was at one time the 
republican nominee for judge of the supreme court in 
opposition to Judge Joseph H. Barnard. 


—-  e©p>e —— 
CORRESPONDENCE, 


Editor of the Law Journal: 

Sir: I wish to obtain your opinion on an important, 
but a rather unusual, question of law. Perhaps you may 
deem it unworthy of your consideration, from the man- 
ner in which it is put forth; but still the question will 
be none the less important. Perhaps you may think 
there is no question, nor any doubts about it atall; but 
such a thought should not hinder you from giving your 
opinion to one who is in doubt. Can the government of 
the United States purchase and hold land within this 
state, without obtaining the consent of the legislature? 
There isa provisionin the revised statutes (vol. 2, p. 590, 
sec. 76) which, it seems, implies that the consent of the 
legislature must be had to enable the United States to 
purchase land within this state. The statute says, “When- 
ever any lands or tenements shall be taken for the use 
of the people of the United States, by the consent of the leg- 
islature of this state.”’ 

From the reason and policy of the thing it is certain 
the United States cannot acquire jurisdiction over lands 
purchased until such jurisdiction is ceded by the legisla- 
ture of the state. And the revised statutes (vol. 1, p. 65, 
sec. 1) says, ‘‘ Every cession of jurisdiction to the United 
States over lands purchased, or to be purchased, is quali- 
fied by the terms of the cession.’’ But supposing the 
United States should purchase land within the state 
without obtaining the consent of the legislature to the 
purchase, could the United States hold the land so pur- 
chased, when the jurisdiction was not ceded, and not 
claimed or exercised by the government? Would it 
not be a void conveyance? Of course the legislature 
could ratify and make it valid, but still it seems to me it 
would be void from the beginning. There is no reason 
why the United States should be required to obtain the 
consent of the legislature in order to purchase land, any 
more than an individual should be required to do the 
like; but there is every reason for the principle which 
requires the consent and act of the legislature to cede 
the jurisdiction. This is an important and great consti- 
tutional principle, and the reason of it, I have no doubt, 
is apparent to your mind. If the United States were 
allowed to acquire jurisdiction over lands purchased, 
without the cession of the jurisdiction by the state, there 
would be an end, Mr. Editor, to all law and order between 
the state and national governments, and an end to the 
fundamental principles of the constitution. But enough. 
Will you be so kind as to give your opinion on this ques- 
tion in the pages of your estimable JOURNAL. 

Yours, etc, 
Law LIBRARY, 

There is nothing in the constitution which prohibits 
the United States from purchasing land within a state, 
without the consent of the state legislature. When, 
however, land is so purchased by them, they do not 
acquire “ exclusive jurisdiction ’’ over it, but only the 
right of ownership, which might be acquired by any 
ordinary person. (See 10 Opinions Att’y Gen. 34; 
U. S&. v. Cornell, 2 Mas. 60.) —[Ep. L. J. 
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BOOK NOTICES. 


A ie Now New Baer we yoy ay ay ee 
Wait Volo "Many: William. Gould & 

The reports in our state have long been so numerous 
that it has been impossible to ascertain, with any degree 
of certainty, the position of the courts upon any question 
without the aid of good digests. The profession have 
long known Mr. Wait as an able, industrious and pains- 
taking lawyer and author, and, since the announcement 
of one by him, have been looking forward with anxiety 
for its publication. Mr. Wait justly regarded his digest 
as the work of his life, which was to hand down his name 
to posterity, and has every reason to be proud of its suc- 
cess. Few appreciate or understand the immense labor 
involved in its compilation, and many are the com- 
plaints we have heard that it was not more rapidly pub- 
lished. Had the author been an ordinary man they 
would probably have drivén him and the publishers into 
@ mere catch-penny affair, to be superseded in a few 
years by another. As he was not, it has cost six or eight 
years of unremitting toil, which, in the end, will more 
than compensate for the delay. Let any one who doubts 
this compare the second volume for fifteen minutes with 
any digest extant. It covers the titles from “ Identity” 
to and including “ Practice.” The code has not yet 
brought forth any good work upon “ practice.” The title 
“Pleading’’ here occupies 113 large, closely printed, 
double column pages, and “Practice” 253, with such 
numerous subdivisions, indicated at the commencement 
of each title, that the inquirer cannot fail to find all there 
is upon any particular question in a few moments, 

One of the excellencies of Mr. Wait’s digest is that it 
includes all the decisions upon “ Pleading,” “‘ Practice,”’ 
and kindred subjects since the code, in a body, instead 
of necessitating a search through three or four supple- 
ments, 

The third and last volume will be completed in a few 
months, when a supplement, the materials of which are 
now nearly finished, will be added at once, bringing 
down the work to the time of its publication. Different 
minds move in different channels, and what one author 
would insert under one title others would place under 
another, so that two or three good digests are almost as 
much a necessity as one, An extensive library is 
valuable to its owner only as he can, by the aid of digests 
and elementary treatises, avail ‘himself of its contents; 
the lawyer of small means must necessarily use them, 
and can make no better investment than in their pur- 
chase, to a reasonable extent. We certainly have no 
more of our state reports than the profession require and 
must have. 

When the concluding volume shall be published, we 
hope to do more ample justice to the author and better 
to acknowledge the value of his labors to his brethren, 


of Lord Erskine while at the Bar: Edited by 
James Lambert, High Counselor at Law. Volume 
Il. Chicago: Callaghan & Cockcroft. 1870. 

This book, with the other three volumes, which are 
shortly to follow it, will prove of great value not only to 
the lawyer and the law-student, but to every lover of 
eloquence. We have heretofore attempted to show the 
necessity to every lawyer of improving himself in foren- 
sic eloquence. One of the greatest aids to such improve- 
ment is the study of the best models of the eloquence of 
the bar. They not only teach how to reason, how to 
draw conclusions from premises, how to arrange and 
advance arguments, but they also engage and liberalize 
the mind, embellish the style, and improve the diction, 
Among all the masters of the art who have spoken the 
English language there is not one whose speeches can be 
more highly recommended or more safely followed as 
models of forensic eloquence than those of Thomas 
Erskine, “As an advocate in the forum,” says Lord 


c< Willtam 
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Campbell, “‘ I hold him to be without an equal in ancient 
or modern times;” and Rufus Choate, who was a con. 
stant student of his speeches, said that he spoke the 
finest and richest English ever spoken by an advocate, 
Whether we regard the skill with which the argument is 
conducted, the soundness of the principles laid down 
and their happy application to the case, the fancy with 
which they are embellished and illustrated, or the lan. 
guage in which they are conveyed, we shall seek in vain 
for the equal of Erskine among all those who haye 
addressed a jury. 

Judging from the book before us the editor of the pres. 
ent edition has done his work carefully and well. The 
memoir of the orator, which pr the speeches, ig 
admirably written, and the historical introduction to 
each speech explains concisely and with great discrimi- 
nation the circumstances of the case, the state of the 
parties and the exact point at issue. Several speeches 
have been added which have never heretofore been pub- 
lished in any collection. Among which are the follow- 
ing: 

In the trial of Charles Bemridge, for misdemeanor; of 
Wm. Stone, for high treason; of John Vint, Geo. Ross 
and Jno. Parry, for libel on the emperor of Russia; of 
Wm. Codling et al., for destroying brig “ Adventurer;” 
of Michael Hedges and Jno. Hedges, for conspiracy and 
fraud ; and in the ease of Plunkett vy. Cobbett, and Troy y, 
Symonds, for libel. 

The book is gotten out in a manner that does great 
credit to its enterprising publishers. Indeed its typog- 
raphy, paper and binding would have done honor to 
Aldo Manuzio himself, 

Owing to the late hour at which the copy came to hand 
we have been able todo its merits but scant justice, 
Hereafter we shall take occasion to notice it more fully, 








TERMS OF THE SUPREME COURT FOR AUGUST. 
4th Monday, Circuit and Oyer and Terminer, Cortland, 


Murray. 
4th Tuesday, Circujt and Oyer and Terminer, Malone, 
Rosekrans. 
4th Tuesday, Special Term, Herkimer. 
Last Monday, Circuit and Oyer —y Terminer, Tioga, 
Boardman. 
Last Monday, Special Term, Cayuga, Dwight. 
Last Monday, Circuit and Oyer and Terminer, Wyom- 
ing, 7. 
t Tuesday, Special Term, Albany, Miller. 
t Tuesday, Special Term, Erie, Barker. 





LEGAL NEWS. 
A Brooklyn lawyer recently knocked his client down 
in the court room for not “shutting up.” 
Judge Charles Mattoon, a prominent citizen of Green- 
field, Mass., died on the 12th inst. 
P. W. Colleary, an attorney at Worcester, Mass., has 
been debarred by the court for disreputable practice. 


Hon. Horace 8. Griswold, county judge and surrogate 
of Broome county for fifteen years, and a prominent mem- 
ber of the Binghamton bar, died on the 9th inst., aged 57 
years. 

An Englishman recently brought asuit against a news- 
paper for damages, because his advertisement had been 
printed incorrectly; but the case was decided against 
him on account of the illegibility of his handwriting. 

The new constitution recently ratified by the people 
of Illinois became the organic law of the state the 8th 
inst. Four new judges of the supreme court were com- 
missioned On that day. | 

General James B. McKean, the newly appointed chief 
justice of the supreme court of Utah, will leave for his 
new field of duty in a few days. He has been in Wash- 
ington in consultation with the president and the at- 
torney-general upon the condition of affairs in that 
territory. 
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Hon. SARGEANT S, PRENTISS.* 


The character of the bar, in the older portions of 
the state of Mississippi, was very different from that 
of the bar in the new districts. Especially was this 
the case with the counties on and near the Missis- 
sippi river. In its front ranks stood Prentiss, Holt, 
Boyd, Quitman, Wilkinson, Winchester, Foote, Hen- 
derson, and others. 

It was at the period first mentioned by me, 1837, 
that Sargeant S. Prentiss was in the flower of his foren- 
sic fame. He had not, at that time, mingled largely 
in federal politics. He had made but few enemies ; 
and had not “staled his presence,’ but was in all 
the freshness of his unmatched faculties. At this day 
it is difficult for any one to appreciate the enthusiasm 
which greeted this gifted man, the admiration which 
was felt for him, and the affection which followed 
him. He was to Mississippi, in her youth, what 
Jenny Lind is tothe musical world, or what Charles 
Fox, whom he resembles in many things, was to the 
whig party of England, in his day. Why he was so 
it is not difficult to see. He was a type of his times, 
a representative of the qualities of the people, or 
rather of the better qualities of the wilder and more 
impetuous of them. The proportion of young men— 
as in all new countries—was great, and the propor- 
tion of wild young men was, unfortunately, still 
greater. 

He had all those qualities which make us charitable 
to the character of Prince Hal, as it is painted by 
Shakespeare, even when our approval is not fully 
bestowed. Generous as a prince of the royal blood, 
brave and chivalrous as a knight templar, ofa spirit 
that scorned every mean thing, underhanded or servile, 
he was prodigal to imprudence, instant in resentment, 
and bitter in his animosities, yet magnanimous to for- 
give when reparation had been made, or misconstruc- 
tion had been explained away. There was no little- 
ness about him, Even toward an avowed enemy he 
was open and manly, and bore himself with a sort of 
antique courtesy and knightly hospitality, in which 
self-respect mingled with respect for his foe, except 
when contempt was mixed with hatred; then no 
words can convey any sense of the intensity of his 
scorn, the depth of his loathing. When he thus out- 
lawed a man from his courtesy and respect, language 
could scarce supply words to express his disgust and 
detestation. Fear seemed to be a stranger to his 
nature. He never hesitated to meet, nor did he wait 
for, ‘‘responsibility,”” but he went in quest of it. To 
denounce meanness or villainy, in any and all forms, 
when it came in his way, was, with him, a matter of 
duty, from which he never shrunk; and so to de- 
nounce it as to bring himself in direct collision with 
the perpetrator or perpetrators, for he took them in 





*The following admirable biographical sketch of Sar- 
tS. Prentiss is taken from ‘‘Sketches of the Flush 
mes of Alabama,” a book now but little known, but 
which contains many things of peculiar interest to 
members of the legal profession. 





crowds as well as singly, was a task for which he was 
instant, in season or out of season. 

Even in the vices of Prentiss there were magnifi- 
cence and brilliancy, imposing in a high degree. 
When he treated, it was a mass entertainment. On 
one occasion he chartered the theater for the special 
gratification of his friends —the public generally. He 
bet thousands on the turn of a card, and witnessed the 
success or failure of the wager with the nonchalance 
of a Mexican monte player, or, as was most usual, 
with the light humor of a Spanish muleteer. He 
broke a faro bank by the nerve with which he laid his 
large bets, and by exciting the passion of the veteran 
dealer, or awed him into honesty by the glance of his 
strong and steady eye. 

Attachment to his friends was a passion. It wasa 
part of the loyalty to the honorable and chivalric 
which formed the subsoil of his strange and wayward 
nature. He never deserted a friend. His confidence 
knew no bounds. It scorned all restraints and con- 
sideration of prudence or policy. He made his friend’s 
quarrels his own, and was as guardful of their repu- 
tation as of hisown. He would put his name on the 
back of their paper without looking at the face of 
it, and give his carte blanche, if needed, by the quire. 
He was above the littleness of jealousy or rivalry ; 
and his love of truth, his fidelity and frankness, were 
formed on the antique models of the chevaliers. But 
in social qualities he knew no rival. These made him 
the delight of every circle ; they were adapted to all, 
and were exercised on all. The same historic and 
dramatic talent that gave to his oratory so irresistible 
a charm, and adapted him to all grades and sorts of 
people ; fitted him, in conversation, to delight all men. 
He never staled and never flagged; even if the fund 
of acquired capital could have run out, his originality 
was such that his supply from the perennial fountain 
within was inexhaustible. His humor was as vari- 
ous as profound, from the most delicate wit to the 
broadest farce, from irony to caricature, from classi- 
cal allusion to the verge, and sometimes beyond the 
verge, of coarse jest and Falstaff extravagance ; and 
no one knew in which department he most excelled. 
His animal spirits flowed like an artesian well, ever 
gushing out in a deep, bright, and sparkling current, 

He never seemed to despond r droop for a moment ; 
the cares and anxieties of life were mere bagatelles to 
him. Sent to jail for fighting in the court-house, he 
made the walls of the prison resound with unaccus- 
tomed shouts of merriment and revelry. Starting to 
fight a duel, he laid down his hand at poker, to resume 
it with a smile when he returned, and went on the 
field laughing with his friends, as to 4 picnic, Yet no 
one knew better the proprieties of life than himself, 
when to put off levity, and treat grave subjects and 
persons with proper respect ; and no one could assume 
and preserve more gracefully a dignified and sober 
demeanor. 

His early reading and education had been extensive 
and deep. Probably no man of his age, in the state, 
was so well read in the ancient and modern classics, 
in the current literature of the day, and— what may 
seem stranger —in the sacred scriptures. His speeches 
drew some of their grandest images, strongest ex- 
pressions, and aptest illustrations from the inspired 
writings. 
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The personnel of this remarkable man was well 
calculated to rivet the interest his character inspired. 
Thougn he was low of stature and deformed in one 
leg, his frame was uncommonly athletic and muscu- 
lar; his arms and chest were well formed, the latter 
deep and broad; his head large, and a model of 
classical proportions and noble contour. A hand- 
some face, compact brow, massive and expanded, and 
eyes of dark hazel, full and clear, were fitted for the 
expression of every passion and flitting shade of feel- 
ing and sentiment. His complexion partook of the 
bilious rather than the sanguine temperament. The 
skin was smooth and bloodless—no excitement or 
stimulus heightened its color; nor did the writer 
ever see any evidence in his face of irregularity of 
habit. In repose, his countenance was serious and 
rather melancholy — certainly somewhat soft and 
quiet in expression, but evidencing strength and 
power, and the masculine rather than the light and 
flexible qualities which characterized him in his con- 
vivial moments. There was nothing affected or 
theatrical in his manner, though some parts of his 
printed speeches would seem to indicate this. He 
was frank and artless as a child; and nothing could 
have been more winning than his familiar intercourse 
with the bar, with whom he was always a favorite, 
and without a rival in their affection. 

I come now to speak of him as a lawyer. 

He was more widely known as a politician than a 
lawyer, as an advocate than a jurist. This was be- 
cause politics form a wider and more conspicuous 
theater than the bar, and because the mass of men 
are better judges of oratory than of law. That he 
was a man of wonderful versatility and varied accom- 
plishments is most true; that he was a popular orator 
of the first class is also true; and that all of his faculties 
did not often, if ever, find employment in his profes- 
sion, may be true likewise. So far he appeared to 
better advantage in a deliberative assembly, or be- 
fore the people, because there he had a wider range 
and subjects of a more general interest, and was not 
fettered by rules and precedents; his genius expanded 
over a larger area and exercised his powers in greater 
variety and number. Moreover, a stump speech is 
rarely made chiefly for conviction and persuasion, 
but to gratify and delight the auditors, and to raise 
the character of the speaker. Imagery, anecdote, 
ornament, eloquence and elocution. are in better 
taste than in a speech at the bar, where the chief and 
only legitimate aim is to convince and instruct. 

It will always be a mooted point among Prentiss’ 
admirers, as to where his strength chiefly lay. My 
own opinion is, that it was as a jurist that he mostly 
excelled; that it consisted in knowing and being able to 
8ow to others what was the law, I state the opinion 
with some diffidence, and, did it rest on my own judg- 
ment alone, should not hazard it at all. But the 
eminent chief justice of the high court of errors and 
appealsof Mississippi, thought that Prentiss appeared 
to most advantage before that court; and a distin- 
guished judge of the supreme court of Alabama, who 
had heard him before the chancellor of Mississippi, 
expressed to me the opinion that his talents shone 
most conspicuously in that forum. ‘These were men 
who could be Jed from a fair judgment of a legal 
argument by mere oratory, about as readily as old 





Playfair could be turned from a true criticism upon 
a mathematical treatise by its being burnished over 
with extracts from fourth of July harangues. Had 
brilliant declamation been his only and chief faculty, 
there were plenty of his competitors at the bar, who, 
by their learning and powers of argument, would 
have knocked the spangles off him, and sent his casey 
whirling out of court, to the astonishment of hapless 
clients who had trusted to such fragile help in time 
of trial. 

It may be asked how is this possible? How is it 
consistent with the jealous demands which the law 
makes of the ceaseless and persevering attention of 
her followers as the condition of her favors? The 
question needs an answer. It is to be found some- 
where else than in the unaided resources of even such 
an intellect as that of Sargeant Prentiss. In some 
form or other Prentiss always was astudent. Prob- 
ably the most largely developed of all his faculties 
was his memory. He gathered information with 
marvelous rapidity. The sun stroke that makes its 
impression upon the medicated plate is not more rapid 
in transcribing, or not more faithful in fixing its 
image, than was his perceptionin taking cognizance 
of facts and principles, or his ability to retain them, 
Once fixed the impression was there forever. It is 
true, as Mr. Wirt observed, that genius must have 
material to work on. No man, how magnificently 
soever endowed, can possibly be a safe, much less a 
great, lawyer, who does not understand the facts and 
law of his case. But some men may understand 
them much more readily than others. There are 
labor-saving minds as well as iabor-saving machines, 
and that of Mr. Prentiss was one of them. In youth 
he had devoted himself with intense applicaticn to 
legal studies, and had mastered, as few men have 
done, the elements of the law, and much of its text- 
book learning. So acute and retentive an observer 
must, too,—especially in the freshness and novelty of 
his first years of practice—‘‘ have absorbed ”’ no little 
law as it floated through the court-house, or was dis- 
tilled from the bench and bar. 

But more especially, it should be noted that Mr. 
Prentiss, until the fruition of his fame, was a labo- 
rious man, even in the tape-string sense. While the 
world was spreading the wild tales of his youth, his 
deviations, though conspicuous enough while they 
lasted, were only occasional, and at long intervals, the 
intervening time being occupied in abstemious appli- 
cation to his studies. Doubtless, too, the supposed 
obstacles in the way of his success was greatly exag- 
gerated, the vulgar having a great proneness to mag- 
nify the frailties of great men, and to lionize genius by 
making it independent, for its splendid achievements, 
of all external aids. 

With these allowances, however, truth requires the 
admission that Mr. Prentiss did, when at the seat of 
government, occupy the hours, usually allotted by 
the diligent practitioner to books or clients, in 
amusements not well suited to prepare him for those 
great efforts which have indissolubly associated his 
name with the judicial history of the state. 

As an advocate, Mr. Prentiss attained a wider 
eelebrity than as a jurist. Indeed he was more for- 
midgble in this than in any other department of his 
profession, Before the supreme, or chancery, or cit- 
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cuit court, upon the law of the case, inferior abilities 
might set off against greater native powers, superior 
application and research; or the precedents might 
overpower him; or the learning or judgment of the 
bench might come in aid of the right, even when 
more feebly defended than assailed. But what pro- 
tection had mediocrity, or even second-rate talent, 
against the influences of excitement and fascination, 
let loose upon a mercurial jury, at least as easily 
impressed through their passions as their reason? 
The boldness of his attacks, his iron nerve, his adroit- 
ness, his power of debate, the overpowering fire— 
broadside after broadside—which he poured into the 
assailable points of his adversary, his facility and 
plainness of illustration, and his talent of adapting 
himself to every mind and character he addressed, 
rendered him, on all debatable issues, next to irre- 
sistible. To give him the conclusion was nearly the 
same thing as to give him the verdict. 

In the examination of witnesses, he was thought 
particularly to excel. He wasted no time by irrele- 
yant questions, He seemed to weigh every question 
before he put it, and see clearly its bearing upon 
every part of the case. The facts were brought out 
in natural and simple order. He examined as few 
witnesses and elicited as few facts as he could safely 
get along with. In this way he avoided the danger 
of discrepancy, and kept his mind undiverted from 
the controlling points in the case, The jury were 
left unwearied and unconfused, and saw, before the 
argument, the bearing of the testimony. 

He advoided, too, the miserable error into which 
so many lawyers fall, of making every possible 
point in a case, and pressing all with equal force and 
confidence, thereby prejudicing the mind of the 
court, and making the jury believe that the trial of a 
cause is but running a jockey race. In arguing a 
cause of much public interest, he got all the benefit 
of the sympathy and feeling of the bystanders. He 
would sometimes turn toward them in an impas- 
sioned appeal, as if looking for a larger audience than 
court and jury; and the excitement of the outsiders, 
especially in criminal cases, was thrown with great 
effect into the jury box. 

Mr. Prentiss was never thrown off his guard, or 
seemingly taken by surprise. He kept his temper; 
or if he got furious, there was ‘‘method in his mad- 
ness,’”’ 

He had a faculty in speaking I never knew pos- 
sessed by any other person. He seemed to speak 
without any effort of the will. There seemed to be 
no governing or guiding power to the particular 
faculty called into exercise. It worked on, and its 
treasures flowed spontaneously. There was no air 
of thought, no elevation, frowning or knitting of the 
brow — no fixing up of the countenance —no pauses 
tocollect or arrange his thoughts. All seemed natural 
and unpremeditated. Noone felt uneasy lest he might 
fall; in his most brilliant flights ‘‘the empyrean 
heights” into which he soared seemed to be his nat- 
ural element —as the upper air is to the eagles. 

Among the most powerful of his jury efforts, were 
his speeches against Bird, for the murder of Cameron ; 
and against Phelps, the notorious highway robber 
and murderer. Both were convicted. The former 





owed his conviction, as General Foote, who defended 
him with great zeal and ability, thought, to the tran- 
scendent eloquence of Prentiss. He was justly con- 
victed, however, as his confession, afterward made, 
proved. Phelps was one of the most daring and 
desperate of ruffians. He fronted his prosecutor and 
the court, not only with composure, but with scornful 
and malignant defiance. When Prentiss rose to speak, 
and for some time afterward, the criminal scowled 
upon him a look of hate and insolence. But when 
the orator, kindling with his subject, turned upon 
him, and poured down a stream of burning invective, 
like lava, upon his head; when he depicted the vil- 
lainy and barbarity of his bloody atrocities ; when he 
pictured, in dark and dismal colors, the fate which 
awaited him, and the awful judgment, to be pro- 
nounced at another bar, upon his crimes, when he 
should be confronted with his innocent victims: when 
he fixed his gaze of concentrated power upon him, 
the strong man’s face relaxed ; his eyes faltered and 
fell; until at length, unable to bear up longer, self- 
convicted, he hid his head beneath the bar, and ex- 
hibited a picture of ruffian audacity cowed beneath 
the spell of true courage and triumphant genius, 
Though convicted, he was not kung. He broke jail, 
and resisted recapture so desperately, that although 
he was incumbered with his fetters, his pursuers had 
to kill him in self-defense, or permit his escape, 

In his defense of criminals, in that large class of 
cases in which something of elevation or bravery in 
some sort, redeemed the lawlessness of the act, where 
murder was committed under a sense of outrage, or 
upon sudden resentment, and in fair combat, his 
chivalrous spirit upheld the public sentiment, which, 
if it did not justify that sort of “ wild justice,’ could 
not be brought to punish it ignominiously. His 
appeals fell like flames on those 


“Souls made of fire, and children of the sun, 
With whom revenge was virtue.” 


I have never heard of but one client of his who was 
convicted on a charge of homicide, and he was con- 
victed of one of its lesser degrees. So successful was 
he, that the expression—“ Prentiss couldn’t clear 
him ”’ — was a hyperbole that expressed the despera- 
tion of a criminal’s fortunes, 

Mr. P. was employed only in important cases, and 
generally as associate counsel, and was thereby re- 
lieved of much of the preliminary preparation which 
occupies so much of the time of the attorney in getting 
a case ripe for trial. In the supreme and chancery 
courts he had, of course, only to examine the record 
and prepare his argument. On the circuit his labors 
were much more arduous. The important criminal 
and civil causes which he argued necessarily re- 
quired consultations with clients, the preparation of 
pleadings and proofs, either under his supervision or 
by his advice and direction ; and this, from the num- 
ber and difficulty of the cases, must have consumed 
time and required application and industry. 

At the time of which I speak, his long vigils and 
continued excitement did not enfeeble his energies. 
Indeed, he had been known to assert, that he felt 
brighter, and in better preparation for forensic de- 
bate, after sitting up all night in company with his 
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friends than at any other time. He required less 
sleep, probably, than any man in the state, seldom 
devoting to that purpose more than three or four 
hours in the twenty-four. After his friends had re- 
tired at a late hour in the night, or rather at an early 
hour in the morning, he has been known to get his 
books and papers and prepare for the business of the 
day. 

His faculty of concentration drew his energies, as 
through a lens, upon the subject before him. No 
matter what he was engaged in, his intellect was in 
ceaseless play and motion. Alike comprehensive 
and systematic in the arrangement of his thoughts, 
he reproduced without difficulty what he had once 
conceived. 

Probably something would have still been wanting 
to explain his celerity of preparation for his causes, 
had not partial nature gifted him with the lawyer’s 
highest talent, the acwmen which, like an instinct, 
enabled him to see the points which the record pre- 
sented. His genius for generalizing saved him, in a 
moment, the labor of a long and tedious reflection 
upon, and collation of, the several parts of a narrative. 
He read with great rapidity; glancing his eyes 
through a page, he caught the substance of its contents 
at a view. His analysis, too, was wonderful. The 
chemist does not reduce the contents of his alembic 
to their elements more rapidly or surely than he 
resolved the most complicated facts into primary 
principles. 

His statements — like those of all great lawyers — 
were clear, perspicuous and compact; the language 
simple and sententious. Considered in the most 
technical sense, as forensic arguments merely, no one 
will deny that his speeches were admirable and able 
efforts. If the professional reader will turn to the 
meagre reports of his arguments in the cases of Ross 
v. Vertner, 5 How. 305; Vick et al. v. The Mayor and 
Aldermen of Vicksburg, 1 id. 381; and The Plant- 
er’s Bank v. Snodgrass etal., he will, I think, concur 
in this opinion. 

Anecdotes are not wanting to show that even in the 
supreme court he argued some cases of great im- 
portance, without knowing any thing about them 
till the argument was commenced. One of these 
savors of the ludicrous. Mr. Prentiss was retained, 

» at 
that time one of the most promising, as now one of 
the most distinguished, lawyers in the state. During 
the session of the supreme court at which the case 
was to come on, Mr. M—— called Mr. P’s attention 
to the case, and proposed examining the record to- 
gether; but for some reason this was deferred for 
some time. At last it was agreed to examine into the 
case the night before the day set for the hearing. At 
the appointed time Prentiss could not be found. Mr, 
M—— was in great perplexity. The case was of great 
importance; there were able opposing counsel, and 
his client and himself had trusted greatly to Mr. P’s 
assistance. Prentiss appeared in the court-room when 
the case was called up. The junior counsel opened 
the case, reading slowly from the record all that was 
necessary to give a clear perception of its merits; and 
made the points, and read the authorities he had col- 
lected. The counsel on the other side replied. Mr. 





P. rose to rejoin. The junior could scarcely conceal 
his apprehensions. Bnt there was no cloud on the 
brow of the speaker ; the consciousness of his power 
and of approaching victory sat on his face. He com- 
menced, as he always did, by stating clearly the case, 
and the questions raised by the facts. He proceeded 
to establish the propositions he contended for, by their 
reason, by authorities, and collateral analogies, and 
to illustrate them from his copious resources of com- 
parison. He took up, one by one, the arguments on 
the other side; and showed their fallacy ; he examined 
the authorities relied upon in the order in which they 
were introduced, and showed their inapplicability, 
and the distinction between the facts of the cases re- 
ported and those in the case at bar; then returning to 
the authorities of his colleague he showed how clearly, 
in application and principle, they supported his own 
argument. When he had sat down his colleague de- 
clared that Prentiss had taught him more of the case 
than he had gathered from his own researches and 
reflection. 
—__— - 4 om 


LAW AND LAWYERS IN LITERATURE.* 
XXIV. 


IRVING 


has an admirable chapter on the jurisprudence of 
William the Testy: “‘ Among the wrecks and frag- 
ments of exalted wisdom which have floated down 
the stream of time from venerable antiquity, and been 
picked up by those humble but industrious wights 
who fly along the shores of literature, we find a 
shrewd ordinance of Charondas, the Locrian legisla- 
tor. Anxious to preserve the judicial code of the 
state from the additions and amendments of country 
members and seekers of popularity, he ordained that 
whoever proposed a new law should do it witha 
halter about his neck ; whereby, in case his proposi- 
tions were rejected, they just hung him up, and there 
the matter ended. 

“The effect was, that for more than two hundred 
years there was but one trifling alteration in the judi- 
cial code ; and legal matters were so clear and simple 
that the whole race of lawyers starved to death for 
want of employment. The Locrians, too, being freed 
from all incitement to litigation, lived very lovingly 
together, and were so happy a people that they make 
scarce any figure in history; it being only your liti- 
gious, quarrelsome, rantipole nations who make much 
noise in the world. 

‘*T have been reminded of these historical facts in 
coming to treat of the internal policy of William the 
Testy. Well would it have been for him had he, in 
the course of his universal acquirements, stumbled 
upon the precaution of the good Charondas, or had he 
looked nearer at home, at the protectorate of Oloffe 
the Dreamer, where the community was governed 
without laws. Such legislation, however, was not 
suited to the busy, meddling mind of William the 
Testy. On the contrary, he conceived that the true 
wisdom of legislation consisted in the multiplicity of 
laws. He accordingly had great punishments for 





* Entered. according to act of congress, in the year eighteen 
hundred and seventy, by Irvine BRowNE, in the office of the 
pt of congress, at Washington. 
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great crimes, and little punishments for little offenses, 
By degrees the whole surface of society was cut up 
by ditches and fences, and quickset hedges of the law, 
and even the sequestered paths of private life so beset 
by petty rules and ordinances, too numerous to be 
remembered, that one could scarce walk at large with- 
out the risk of letting off a spring-gun, or falling into 
a man-trap. 

“Tn a little while the blessings of innumerable laws 
became apparent —aclass of men arose to expound 
and confound them. Petty courts were instituted to 
take cognizance of petty offenses, pettifoggers began to 
abound; and the community was soon set together 
by the ears. 

“ Let me not be thought as intending any thing der- 
ogatory to the profession of the law, or to the distin- 
guished members of that illustrious order. Well am 
I aware that we have in this city innumerable worthy 
gentlemen, the knights-errants of modern days, who 
go about redressing wrongs and defending the defense- 
less, not for the love of filthy lucre, or the selfish 
cravings of renown, but merely for the pleasure of 
doing good. Sooner would I throw this trusty pen 
into the flames, and cork up my ink bottle forever, 
than infringe, even for a nail’s breadth, upon the dig- 
nity of these truly benevolent champions of the dis- 
tressed. On the contrary, I allude merely to those 
caitiff scouts who, in these latter days of evil, infest 
the skirts of the profession, as did the recreant Corn- 
ish knights of yore the honorable order of chivalry ; 
who, under its auspices, commit flagrant wrongs; 
who thrive by quibbles, by quirks and chicanery, and 
like vermin increase the corruption in which they are 
engendered. 

“ Nothing so soon awakens the malevolent passions 
as the facility of gratification. The courts of law would 
never beso crowded with petty, vexatious and disgrace- 
ful suits, were it not for the herd of pettifoggers. These 
tamper with the passions of the poorer and more ig- 
norant classes; who, as if poverty were not a suffic- 
ient misery in itself, are ever ready to embitter it by 
litigation. These, like quacks in medicine, excite the 
malady to profit by the cure, and retard the cure to 
augment the fees. As the quack exhausts the consti- 
tution, the pettifogger exhausts the purse; and as he 
who has once been under the hands of a quack is 
forever after prone to dabble in drugs, and poison 
himself with infallible prescriptions, so the client of 
the pettifogger is ever after prone to embroil himself 
with his neighbors, and impoverish himself with 
successful law-suits. My readers will excuse this 
digression into which I have been unwarily betrayed, 
but I could not avoid giving a cool and unprejudiced 
account of an abomination too prevalent in this excel- 
lent city, and with the effects of which I am ruefully 
acquainted: having been nearly ruined by a law-suit 
which was decided against me, and my ruin having 
been completed by another, which was decided in my 
favor.” 


HAWTHORNE, 


in the English Note-book, makes a visit to a British 
court of justice: ‘‘I was in the crown court on Sat- 
urday, sitting in the sheriff’s seat. The judge was 
Baron , an old gentleman of sixty, with very 
large, long features. His wig helped him to look 





like some strange kind of animal, very queer, but yet 
with a sagacious, and on the whole, beneficent aspect. 
During the session some mischievous young barrister 
occupied himself with sketching the judge in pencil : 
and, being handed about, it found its way to me. It 
was very like, and very laughable, but hardly carica- 
tured. The judicial wig was an exceedingly odd 
affair; and, as it covers both ears, it would seem in- 
tended to prevent his lordship, and justice in his 
person, from hearing any of the case on either side, 
that thereby he may decide the better. It is like the 
old idea of blindfolding the statue of justice. 

“Tt seems to me there is less formality, less distance 
between the judge, jury, witnesses, and bar, in the 
English courts than in ourown. The judge takes a 
very active part in the trial, constantly asking a ques- 
tion of the witness on the stand, making remarks on 
the conduct of the trial, putting in his word on all 
occasions, and allowing his own sense of the matter 
in hand to be pretty plainly seen ; so that, before the 
trial is over, and long before his own charge is deliv- 
ered, he must have exercised a very profound influ- 
ence over the minds of the jury. All thisis done, not 
without dignity, yet in a familiar kind of way. It is 
a sort of paternal supervision of the whole matter, 
quite unlike the cold awfulness of an American judge. 
But all this may be oWing partly to the personal 
characteristics of Baron - It appears to me, 
however, that, from the closer relations of all parties, 
truth was likely to be arrived at and justice to be done. 
As an innocent man, I should not be afraid to be 
tried by Baron "ag 

A charming sketch, truly, and suggesting a novel 
idea of the English courts. Hawthorne’s experience 
of American courts was probably confined to Massa- 
chusetts, where a good deal of state and dignity 
prevails. 

We could not expect any thing commonplace from 
our great romancist, and so, when he walks through 
the garden of Clement’s Inn, it seems quite in keep- 
ing that he “‘ remembered that Justice Shallow was 
of old a student there.” 

He attended court again, and remarks: ‘The law- 
yers, as far as aspect goes, seemed to me inferior to 
an American bar, judging from their countenances, 
whether as intellectual men or gentlemen. ‘Their 
wigs and gowns do not impose on the spectator, 
though they strike him as an imposition. Their day 
is past.”’ 

Sidney Smith entertained similar views of wigs and 
gowns. He said: ‘‘The Americans are the first per- 
sons who have discarded the tailor in the administra- 
tion of justice, and his auxiliary, the barber; two 
persons of endless importance in the codes and laws 
of Europe. A judge administers justice without a 
colorific wig and parti-coloured gown, in a coat and 
pantaloons, We have doubts whether one atom of 
useful influence is added to men in important situa- 
tions by any colour, quantity, or configuration of cloth 
and hair.”’ 


LUCIAN, 


Under the head of “Curious Imaginary Trials ’’ 
may be set down Lucian’s piece entitled ‘‘ Bis Ac- 
cusatus, or the Double Indictment.” In this the 
actions of Drunkenness v. The Academy, Stoa v. 
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Pleasure, Virtue v. Luxury, Rhetoric v. A Syrian and 
Dialogue v. The Same, are argued, at the command 
of Jupiter, before Justice, aided by Mercury as a sort 
of sheriff, andan Athenian jury. These are causes 
which, among others, have been accumulating until 
the king of gods yields to the entreaties of mortals, 
and dispatches his daughter, Justice, much against 
her will, to earth to dispose of them, with an ultimate 
appeal to him. Mercury makes proclamation of the 
court, announcing that the number of the judges will 
be determined by the importance of the charge in the 
indictment. “If one or another, having begun his 
process, shall die before sentence is passed, Zacus has 
orders to send him immediately back.’’ The effect 
of this proclamation is described by Pan: ‘‘ Heavens! 
what a noise is here! What a clamor! How they 
crowd together! With what precipitancy they are 
clambering up the hill to the Areopagus! How one 
hangs to the skirts of the other, and every one is re- 
solved to be the first! * * * Speeches at the bar I 
have had enough to surfeit me, for I hear them every 
day on the Areopagus.’’ Justice observes: “ The 
people stand very thick, and make a great noise, 
humming and buzzing all round the citadel, like so 
many wasps.’’ She then calls the case of Drunken- 
ness v. The Academy, saying: “Let Drunkenness 
open thecase. Now? Whatailsyou? Go, Mercury, 
and ask her what isthe matter.’”’ Mercury: “She says 
she cannot produce the charges herself, because the 
wine has tied up her tongue. ‘I am afraid they will 
laugh at me,” she said, ‘when they hear what a stam- 
mering I make; yousee that I can scarce stand on my 
feet.’”’ Justice: ‘* Then let her employ a proper attor- 
ney. There are advocates enough at hand, who are 
ready to split their lungs for three oboli ’’ — about four 
pence sterling. But in the absence of any who seemed 
willing to plead the cause of Drunkenness, says Mer- 
cury, ‘The Academy is always ready to speak on both 
sides, pro and con, and professes to make it equally 
clear that athing is black and that it is white. She 
can, therefore, she says, first plead for me, and after- 
ward for herself’? —and so she does, and wins her 
own cause by every vote but one. Stoa v. Pleasure 
is next taken up, Epicurus speaking for the defend- 
ant, who wins unanimously. The plaintiff appeals 
to Jupiter. Virtue v. Luxury is next called, but 
Justice rules that, as it is identical with the last cause, it 
must await the decision of Jupiter on the appeal, and 
directs Mercury not to pay the jury any fees because 
there has been nodetermination. Mercury exclaims: 
“ So, then, these good old chuffs, who have clambered 
up the hill, are to have their labor for their pains.” 
The Syrian then beats Rhetoric and Dialogue. Inthe 
latter case the judges keep their seats and receive 
double fees, on account, I suppose, of the tediousness of 
the cause. The whole piece is a satire upon the philoso- 
phers and rhetoricians of Greece, but it is hard to 
believe that some of Pan’s remarks on them were not 
intended equally for the lawyers who were so “ ready 
to split their lungs”’ for a trifle; as, for instance, the 
following: “ At first, when they converse together 
about their trumpery, they are calm and peaceable ; 
but when once they get deeper into dispute, they 
gradually raise their voices to such a pitch that they 
can strain them no higher, and scream as if they were 
singing a war-song; so that from sheer exertion and 





striving to outbawl one another, their faces become 
red as scarlet, their necks swell, and their veins rise 
like a trumpeter’s. By roaring all together at the 
same time they lose sight of the argument, confound 
the hundredth proposition with the thousandth; and 
after having insulted one another with all kinds of 
abuse, they separate, wiping with their fingers the 
sweat off their foreheads, and he that has bawled the 
loudest, and dealt out the most opprobious epithets, 
is generally looked upon as the conqueror. In the 
meantime, the crowd, composed chiefly of people who 
have nothing to do, stand round and take delight in 
hearing the fellows vie with each other in insolence 
andclamor. * * * Whether the public may receive 
any benefit from their noise and impudence, or what 
they themselves can gain by their reasonings and 
disputations, I do not pretend to know.” 


OWEN FELTHAM, 


in his “Resolves” thus expresses his opinion: 
“ Questionless there are of this profession (the law) 
that are the light and wonder of the age. They have 
knowledge and integrity; and by being versed in 
books and men, in the noble acts of justice and of 
prudence, they are fitter for judgment and the regi- 
ment of the world than any men else that live. And 
their honesty, truly weighed, is the gallantest engine 
that they can use and thrive withal. A faithful advo- 
cate can never sit without clients; nor do I believe 
that man could lose by it in the close that would not 
take a cause he knew not honest. A goldsmith may 
gain an estate as well as he that trades in every coarser 
metal. An advocate is a limb of friendship, and 
further than the altar he is not bound to go. And it 
is observed of as famous a lawyer as I think was then 
in the world, the Roman Cicero, that he was slain by 
one he had defended when accused for the murder of 
his father. Certainly he that defends an injury is 
next to him that commits it. And this is recorded, 
not only as an example of ingratitude, but as a pun- 
ishment for patronizing an ill cause. In all pleadings, 
foul language, malice, impertinence and recrimina- 
tions are ever to be avoided. The cause, more than 
the man, is to be convinced. Overpowering oratory 
is not ever to be practiced. Torrents of words do often 
bear down even trophies of truth, which does so fret 
and anger the party overborne, that the resort is no 
more to paper and pleadings, but to powder and 
steel,’”’ 
BISHOP WARBURTON, 


in speaking of the character of Cicero, in the “ Divine 
Legation of Moses,’’ observes: “ As an orator he was 
an advocate for his client, or, more properly, person- 
ated him. Here, then, without question, he was to 
feign and dissemble his own opinions, and to speak 
those of his client. And though some of those who 
call themselves casuists have held it unlawful for an 
advocate to defend what he thinks an ill cause, yet I 
apprehend it to be the natural right of every member 
of society, whether accusing or accused, to speak 
freely and fully for himself; and if, either by a legal 
or natural incapacity, this cannot be done in person, 
to have a proxy provided or allowed by the state to 
do for him what he cannot or may not do for himself. 
I apprehend that all states have done it, and that 
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every advocate is such a proxy. Tully, therefore, 
feigning or dissembling his own opinions under this 
character, acted, I say, neither a weak nor an unfair 


THOMSON, 


in “ The Seasons,’”’ makes an occasional and not flat- 
tering reference to law and lawyers: 
“ Let this through cities work his eager way, 


By legal outrage and established guile, 
The social sense extinct. * * * #* 


t these 
Insnare the wretched in the toils of law, 
Fomenting discord and perplexing right, 
An iron race !”’ 


“ The toils of law (what dark insidious men 
Have cumbrous added to perplex the truth, 
And lengthen simple justice into trade), 

How glorious were the day that saw these broke, 
And ev’ry man within the reach of right!” 


SWIFT, 
in “‘ The Beasts’ Confession,”’ says : 


“The lawyer swears (you may rely on’t), 
He never squeezed a needy client; 
And this he makes his constant rule, 
To which his brethren call him fool; 
His conscience always was so nice, 
He freely gave the poor advice; 
By which he lost, he may affirm, 
A hundred fees last Easter term; 
While others of the learned robe, 
Would break the patience of a Job. 
No pleader at the bar could match 
His diligence and quick aes 
Ne’er kept a cause, he well may boast, 
Above a term or two at most,” 

In the “ Voyage to Brobdingnag,” Swift makes the 
king inquire as to courts of law: ‘‘Upon what I said 
in relation to our courts of justice his majesty desired 
to be satisfied in several points; and this I was 
the better able to do, having been formerly almost 
ruined by a long suit in chancery, which was decreed 
for me with costs.’’ He asked, “‘ what time was usu- 
ally spent in determining between right and wrong, 
and what degree of expense? Whether advocates and 
orators had liberty to plead in causes manifestly 
known to be unjust, vexatious or oppressive ? Whether 
party, in religion or politics, were observed to be of 
any weight in the scale of justice? Whether those 
pleading orators were persons educated in the general 
knowlege of equity, or only in provincial, national 
and other local customs? Whether they or their 
judges had any part in framing those laws, which 
they assumed the liberty of interpreting and glossing 
upon at their pleasure? Whether they ever had, at 
different times, pleaded for and against the same 
cause, and cited precedents to prove contrary opin- 
ions? Whether they were a rich or a poor corpora- 
tion? Whether they received any pecuniary reward 
for pleading or delivering their opinions? And, par- 
ticularly, whether they were ever admitted as mem- 
bers in the lower senate ?”’ 

He also makes the king afterward say that he has 
proved “ that laws are best explained, interpreted and 
applied, by those whose interest and abilities lie in 
perverting, confounding and eluding them.” 

In speaking of the laws of that country, he says no 
one of them “ must exceed in words the number of 
letters in their alphabet, which consist only of two 
andtwenty. But, indeed, few of them extend even 
tothat length. They are expressed in the most plain 
and simple terms, wherein those people are not mer- 





curial enough to discover above one interpretation ; 
and to write a comment upon any law is a capital 
crime.” 

In treating of the way in which they unravel plots 
in Laputa, and of the concealed significance of sun- 
dry signs and emblems in treasonable communica- 
tions, he says a broken reed stands for a court of justice, 

It is supposed that Swift’s hostility to lawyers was 
owing to the vexatious prosecutions of the printers 
and publishers of his Drapier Letters. 


LAMB, 


The two most tenderly beloved names in English 
literature, Goldsmith and “the gentle Elia,” have dealt 
mercifully with lawyers. One of the latter’s most 
charming essays is ‘‘The Old Benchers of the Inner 
Temple.” It is difficult to believe that its characters 
are wholly ideal, but such is the truth, it is said, ex- 
cept that Samuel Salt really lived, and, so far from 
being a wolf among lambs, was a benefactor to the 
Lamb family. The Old Benchers, it must be remem- 
bered were those who had the best seats at table. Let 
us make a few extracts: 

‘The terrace is indeed left which we used to call 
the parade, but the traces are passed away of the foot- 
steps which made its pavementawful! It has become 
common and profane. The old Benchers had it 
almost sacred to themselves, in the fore-part of the 
day, at least. They might not be sided or jostled. 
Their air and dress asserted the parade. You left 
wide spaces betwixt you when you passed them, We 
walk on even terms with their successors. The 
roguish eye of J——ll, ever ready to be delivered of a 
jest, almost invites a stranger to vie a repartee with 
it. But what insolent familiar durst have mated 
Thomas Coventry? whose person was a quadrate, his 
step massy and elephantine, his face square as the 
lion’s, his gait peremptory and path-keeping, indi- 
vertible from his way as a moving column, the scare- 
crow of his inferiors, the brow-beater of equals and 
superiors, who made a solitude of children where- 
ever he came, for they fled his insufferable presence 
as they would have shunned an Elisha bear. His 
growl was as thunder in their ears, whether he spake 
to them in mirth or in rebuke, his invitatory notes 
being, indeed, of all most repulsive and horrid, 
Clouds of snuff, aggravating the natural terrors of his 
speech, broke from each majestic nostril, darkening 
the air. He took it not by pinches, but a palmful at 
once, diving for it under the mighty flaps of his old- 
fashioned waistcoat pocket; his waistcoat red and 
angry, his coat dark rappee, tinctured by dye original, 
and by adjuncts, with buttons of obsolete gold. And 
so he paced the terrace. 

“By his side a milder form was sometimes to be 
seen, the pensive gentility of Samuel Salt. They were 
coevals, and had nothing but that and their benchership 
incommon. In politics Salt wasa whig and Coventry 
astaunch tory. Many a sarcastic grow! did the latter 
cast out — for Coventry had a rough spinous humor — 
at the political confederates of his associates, which 
rebounded from the gentle bosom of the latter like 
cannon balls from wool. You could not ruffle Samuel 
Salt. 

“S, had the reputation of being a very clever man, 
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and of excellent discernment in the chamber-practice 
of the law. I suspect his knowledge did not amount 
to much. When a case of difficult disposition of 
money, testamentary or otherwise, came before him, 
he ordinarily handed it over, with a few instructions, 
to his man Lovel, who was a quick little fellow, and 
would despatch it out of hand, by the light of natural 
understanding, of which he had an uncommon share. 
It is incredible what repute for talents S. enjoyed by 
the mere trick of gravity. He was a shy man; a 
child might pose him in a minute — indolent and pro- 
crastinating to the last degree. Yet men would give 
him credit for vast application, in spite of himself. 
* * * Yet S. was thought by some of the greatest 
men of his time a fit person to be consulted. not alone 
in matters pertaining to the law, but in the ordinary 
niceties and embarrassments of conduct — from force 
of manner entirely. He never laughed. 

“ With Coventry and with Salt in their walks upon 
the terrace most commonly Peter Pierson would join 
to make upathird. They did not walk linked arm- 
in-arm in those days, ‘as now our stout triumvirs 
sweep the streets,’ but generally with both hands 
folded behind them for state, or with one at least be- 
hind, the other carrying a cane. P. was a benevolent 
but not a prepossessing man.”’ 

Then follow portraits of Barrington, among whose 
accounts of his year’s treasurership was the charge, 
“Ttem, disbursed Mr. Allen, the gardener, twenty 
shillings, for stuff to poison the sparrows, by my 
orders ;’’ Wharry, “ attenuated and fleeting,’’ whose 
gait, “ three steps and a jump,” was accounted for as 
“a trial of poising ;’’ and Mingay, who, having lost 
his right hand, supplied it with an iron hook, with 
which, I suppose, he grappled with ugly causes. In 
introducing these antiques he says, ‘‘ Lawyers I sup- 
pose were children once.’”” Among Lamb’s intimates 
were two lawyers—the slovenly Martin Burney, to 
whom Charles said, “‘ If dirt were trumps, what hands 
you would hold!” and Crabb Robinson, to whom an- 
nouncing with glee his first retainer, he replied, “‘ Thou 
great first cause, least understood.’’ His account of a 
lawyer, in aletter to Mrs. Haslett, is probably a good- 
humored satire. This imaginary barrister contended 
that the word “heir’’ must, in the law courts, be pro- 
nounced hayer, and “ thought it might even vitiate a 
cause if the counsel pronounced it otherwise.” 


COXE. 

Probably the silliest poem in the English language 
is “‘The Social Day,’’ by Peter Coxe. The author, 
who was a wealthy gentleman, seems to have been 
afflicted by cacoethes scribendi and an extraordinary 
amountof vanity. He published this poem in a most 
sumptuous form, sparing no expense in typography 
and illustrations. The latter formed an era in English 
engraving, and among them was the first steel plate 
ever executed in England —‘‘ The Broken China Jar,” 
after Wilkie. The following extract, pertinent to our 
subject, will give an adequate idea of the merits of the 


“ The law decisive has exprest, 

Setting d ted points at rest, 

That no clerk, YA means of gold, 
Can have possession of the fold 


ve ’ 
Formed to poaees that flock from harm 
The Saviou 


gathered in his arm; 
Taking the self-appointed station, 





of means of ep paren presentation ; 
Till, by a debt of nature paid, 

e iegal entrance has been made; 

’Tis then he may demand possession, 

As heir immediate in succession ; 
Claiming, thenceforward, as his due, 
Rectorial tithe, and right of pew. 

No act collusive can avail, 

No resignation bonds prevail ; 

Justice, correct, ne’er takes upon her 

To blend her rights with those of honour, 
Each law should be a standard measure, 
Not shaped at will, or changed at pleasure; 
But fixed the assize, and public shown, 
And then our equal — are known; 
And yet the courts, in blinking time, 
Turn casuists to meet the crime. 

Thus, ’tis no crime the cures to buy 

Before the aged incumbents die; 

Though trembling on the verge of death 
They scarce can draw their fleeting breath: 
But if the vital spark be gone, 

One instant fled, the crime is done; 
Betwixt life’s flame and its extinction 

The law assumes that nice distinction.” 


oo 





SEX IN GUILT. 


In a recent number of The Advance — an able news- 
paper with a leaning toward ‘‘ woman’s rights’ — we 
find an admirable article entitled ‘“‘ A Question con- 
cerning Women,” being acriticism on an article in 
the Christian Union, attempting to answer in the neg- 
ative the question, “‘Is there Sex in Guilt?” The 
article in The Advance is noticeable for several posi- 
tions assumed: First, that, aside from the crimes 
against chastity, the distinction in the actual admin- 
istration of our criminal law is in favor of women, as, 
for instance, in their practical immunity from capital 
punishment. Second, that in regard to sins against 
chastity, whatever social opinion may say, the law 
makes no distinction, but the man is usually the sole 
sufferer ; as, for instance, in cases of adultery, when the 
aggrieved husband shoots his wife’s seducer and is ac- 
quitted. Third, that in sins against chastity the 
woman is the greater offender, sinning against her 
nature as well as against law, and the important re- 
sponsibility of maternity. We quote on this point: 

“In the case before us, man sins in the line of his 
strongest passions, where he is most tempted; and 
woman on the side where she is best guarded. We 
cannot well say in print, on this point, what ought to 
be said to vindicate the rules of social life; for the 
facts are largely physiological. Jt is a trial to one's 
patience to have Miss Anthony and other unmarried 
women discuss this question, of the very elements of 
which they are ignorant, while even married women 
have but a partial comprehension of the facts. Our 


readers will pardon the necessities of the case. Itis- 


the declaration of nature, from the lowest animal life 
upward, that it is the impulse of masculinity to seek. 
Femininity as naturally avoids, save within certain 
limits. Men are instinctively amorous, and women 
as instinctively modest. Men are not only called to 
repress violent passions (which chaste men of course 
do), but the publicity of their lives throws them con- 
tinually into temptation, as they come and go, without 
restriction, among all classes and at all hours. -On the 
other hand, women are comparatively free from these 
inward and outward temptations. Their instincts, 
training and surroundings combine to guard them on 
this very side, while the public sentiment complained 
of is a still further influence to deter from the sin. 
“In these quite different circumstances it is impos. 
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sible to estimate the sin of the two sexes precisely 
alike. Impurity in both should be grievously con- 
demned, and we raise no defense of male guilt in such 
cases; but every one will feel that somehow the wo- 
man has fallen further than the man; because she 
had to overcome so much more in her sex and educa- 
tion that tended to withhold her from this specific sin. 
Naturally, courage is the masculine trait, and mod- 
esty the feminine; and as a cowardly man is more 
despised than a cowardly woman, so an unchaste 
woman is more despised than an unchaste man. 
Woman knows (and must be made most deeply to 
feel) that her character is summed up in her chastity, 
and that she makes the plunge, even in the most 
favorable case, with the certainty of losing every 
thing.” 

The article concludes with the following judicious 
remarks about the foolish and shallow agitation 
created by some women on the subject of ‘Sex in 
Guilt:” 

“ There are real criticisms enough to be made upon 
society and government, without imagining injustice 
where none is intended or perpetrated. There are 
real evils in connection with woman’s lot, which we 
can remedy without wasting strength in an attempt 
to change the very constitution of human nature. 
One of the things which cannot be accomplished is, 
to make the community feel and act precisely the 
same toward both sexes in the matter of sins against 
chastity, even though the sin of the two against God 
be the same. None but God can determine relative 
guilt in individual cases. It is to aid in drawing 
attention to some of the facts which are overlooked 
too often by those more zealous than wise, that we 
enter into the discussions as to woman’s sphere, and 
her rights and wrongs. It costs some sacrifice of in- 
clination and taste to make the allusions which the 
bold writing and lecturing of some women render 
necessary; but we have no choice, and shall not be 
deterred from the discharge of duty.” 





ANCIENT TENURES AND CUSTOMS, 
III. 

The first, most universal, and esteemed the most 
honorable kind of tenure, was that by knight service. 
To constitute which a determinate quantity of land 
was necessary to be given to the hero called knight’s 
fee (feodum militaire). In the third year of Edward 
I, this measure or fee was estimated at twelve plow- 
lands; and its value, though it varied at times during 
the reign of the Edwards, was stated generally at £20 
per annum. He who held this amount of land by 
knight service was obliged to attend his lord to the 
wars for forty days every year, if called upon, and those 
who held smaller estates of the same character or ten- 
ure were bound to attend on their lord according to 
their proportion of land upon that ratio. The crown 
demanded aids, which were called relief prima seisin, 
wardship, fines, etc. 

William the Conqueror, in imitation of the Danish 
heriots, decreed that the earls, barons, and vavasors, 
respectively, should pay a certain quantity of arms 
and habiliments of war to the king, or their equiva- 
lent in money. 





Another significant extortion, on the part of the 
crown in the Edwards’ time, was, when a male heir 
arrived at the age of twenty-one, or a female heir at 
sixteen, their lawful ages, they might sue out their 
living (or ousterlemain, as it was then called), the de- 
livery of their lands out of their guardian’s hands ; and 
for this privilege they were obliged to pay half a year’s 
profits of the estate, though this extortion was express- 
ly prohibited by Magna Charta; and if the heir held 
a knight’s fee, in capite, under the crown, he became 
knighted, which he was compelled to take or pay a 
fine. 

These prerogatives were exacted as an expedient for 
raising money by many English princes, particu- 
larly by Edward VI (1547), and afterward by Eliza- 
beth (1558). 

After rehearsing and discanting upon the various 
prerogatives exacted by the old -punies, from which 
means they became immensely wealthy, Blackstone 
observes: ‘‘ A slavery so complicated and so exten- 
sive called aloud for a remedy. Palliatives were, 
from time to time, applied by successive acts of par- 
liament, which assuaged some temporary grievances,”’ 

In King James First’s reign, he consented to abol- 
ish them all in consideration of a proper equivalent; 
the plan, however, did not prove altogether effective or 
satisfactory to the people, and they cried aloud for 
reform and redress. 

Finally, these military tenures were destroyed at 
one blow by a statute passed in the twelfth year of 
Charles II, which enacted that all sorts of tenures 
held of the king, or others, be turned into free and 
common socage, save only tenures in frank-almoigno, 
copyholds, and the honorary services (without the 
slavish part), of grand sergeantry. Thus, by sudden 
and wonderful strides, the people advanced toward a 
glorious freedom. 

It is not a little interesting to the curious to mark 
with what zealand freedom-loving pertinacity the peo- 
ple of England exacted, and had vouchsafed to them 
the great charter from King John (as well as the charta 
de Foresta), on the banks of the Thames at Runny 
Mede (1215), the grandest and noblest tenure that was 
ever acquired in christendom. He was forced to sur- 
render the city and town of London to be held by the 
barons until he had faithfully executed it. 

The thirty-ninth article, containing the remarkable 
clause which forbids arbitrary imprisonment and pun- 
ishment without a lawful and regular trial, is the one 
which the people were praying for and jealous over, 
as they had often, aforetime, been subjected to a bar- 
barous tyranny against their personal liberty and 
inalienable rights. 

“Let no freeman (nullus liber homo),’”’ says the ar- 
ticle, “be imprisoned or disseized, or outlawed, or in 
any manner injured or proceeded against by us, other- 
wise than by the legal judgment of the peers, or by 
the law of the land. We shall sell, delay, or deny 
right or justice to none.” 

This article, also, contains the celebrated writ of 
habeas corpus, and the section in relation to trial by 
jury, the most effectual safeguards and securities 
against oppression that the wisdom of man has de- 
vised. One of the sections is not less remarkable, 
which provides that “a freeman shall be assessed in 
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proportion to his offense, saving his contenement; a 
merchant, saving his merchandise; and the villain, 
saving his wagonage.” 

Sir William Blackstone has given an edition of the 
charter, with an introduction, in his “‘ Law Tracts ;” 
also, Mr. Hume and Mr. Mackintosh have descanted 
at length upon this subject. 

Prior to Charles II, judges assumed a discretionary 
power of awarding or refusing the writ of habeas 
corpus ; but by an explicit and peremptory provision 
of the statute, in the thirty-first year of his reign, the 
writ was restored to all the efficacy it was entitled to 
at common law. 

That statute has been re-enacted or adopted, in 
spirit, substance, or effect, in almost every state of 
our federal union ; and is made an express privilege, 
at all times, by the constitution of the United States, 
except in cases of invasion or rebellion, when the 
public safety may require its suspension. 

Some writers contend (Craig and others) that the 
feudal law was unknown in Scotland before the year 
1000, and are of opinion it was introduced there before 
being in England. 

Whether feudal tenures can be said to have existed 
in England prior to the Conquest, must be left to 
every reader’s determination. Perhaps any attempt 
to decide it positively would end in a verbal dispute. 

“In tracing the history of every political institu- 
tion,” says Mr. Hallam, “‘ three things are to be con- 
sidered: the principle, the form, and the name.”’ The 
last will probably not be found in any Anglo-Saxon 
record; of this form, or the particular ceremonies and 
incidents of a regular fief, there is some, but not much 
appearance, . 

They who reflect upon the dependence in which 
free and even noble tenants held their estates of other 
subjects, and upon the privileges of territorial juris- 
diction, will, we think, perceive much of the intrin- 
sic character of the feudal relation, though in a less 
mature and systematic shape than it assumed after 
the Norman conquest. 


—__-<ep> o —_ 


CURRENT TOPICS. 


Hitherto we have been accustomed to look upon the 
jury system very much as a Hindoo looks upon his 
gods, and to believe that a jury “is the most refresh- 
ing prospect that the eye of accused innocence ever 
met in a human tribunal;” but the conviction is 
beginning to gain ground that trial by jury has been 
over-eulogized. A contemporary, in speaking of 
juries, says: ‘“* The chance that they will always be 
composed of a majority of ignoramuses, and a minor- 
ity of sensible men, out of temper at being snatched 
away from business, does not afford that certainty of 
justice desirable in law disputes. Again, a certain 
amount of intelligence and familiarity with the 
science of law is indispensable to the proper under- 
standing of nine out of every ten cases brought be- 
fore the courts.” 


To convey the fullest information in the least space 
is a canon of reporting, which Mr. Nathan Howard, 
Jr., has violated in the grossest manner in the Au- 
gust number of his practice reports. Ninety-three 


® 5 





pages—nearly the entire number—are devoted to 
the report of Brand v. Brand. The action was 
brought to set aside a deed of property on the 
ground of fraud and undue influence. Over thirty 
closely printed pages are occupied by the statement 
of facts. The reporter seems to have printed the 
‘case’ in extenso, without regard to the necessity of 
any part of it to a clear understanding of the decision, 
For instance, we are treated to a half page in the 
beginning informing us when the summons was 
served, when the complaint was filed, when the de- 
fendants appeared, etc., etc. Then follow the sum- 
mons, complaint and answer, together with sundry 
deeds, mortgages and certificates. Next are given the 
entire proceedings had at the trial, the referee’s report, 
the exceptions to the report, the judgment and the 
notice of appeal. Following all this are given the 
points and arguments of the counsel, which again 
detail, more or less fully, the evidence which has 
been already so minutely transcribed. We have no 
hesitation in saying, after a very careful examination 
of the case, that all the essential facts and evidence 
could have been given in five pages, and yet, Mr. 
Howard has filled over seven times that number by 
his “ statement.”” Even Mr. Howard himself must 
have known that the summons, judgment and notice 
of appeal were no part of a proper report of the case, 
and we have too much confidence in his judgment to 
believe that he did not know that much of the other 
matter given by him was not essential to such report, 
We can only conclude that he has been led to this 
style of “padding” by a failure of “judges and 
lawyers ’’ to respond to his appeals for “ opinions.” 


The Laramie Sentinel says that the ladies of Chey- 
enne, Wyoming territory, have held a political caucus, 
It was not open to gentlemen, but where there were 
so many ladies it is natural that there should have 
been a reporter, and so the proceedings leaked out. 
The ladies passed a resolution to support for congress 
the man of good moral character who would go for 
women’s voting. One lady opposed it, on the ground 
that “‘ sending a good moral man to congress was not 
only casting pearls before swine, but the man himself 
was certain to be ruined.”’ But another lady quieted 
this apprehension by remarking that there was no 
danger of either political party nominating any man 
who was not already so far gone in a moral point of 
view that he could not be made any worse. In dis- 
cussing the candidates, Judge Howe had a decided 
preference. He is the gentleman who likes women 
for jurors. One lady expressed a preference for 
Judge , whereat another retorted that she could 
not go for him, *‘ because he was going for Mrs. a 
Well, why should’nt he? The Chicago Legal News 
lady, however, comes out strongly for Judge Howe. 
She says “‘ he placed the strong hand of the law upon 
all intermeddling scoffers,” and gave the female jury 
a chance to do its perfect work. Hurrah for Howe, 
we say, by all means. Let him go to congress, and 
lay that awful judicial hand of his on the “ intermed- 
dling scoffers” at Washington, who unrighteously 
laugh at Dr. Walker’s trousers and Vinnie Ream’s 
statuary. One contraction of his territorial brow 
would undoubtedly send Ben Butler, and the other 
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villains who don’t believe in petticoat sovereignty, to 
the right about in a hurry. When Howe scowls we 
dare say it thunders in Wyoming. Hurrah for the 
women who would rather bear arms than babies! 
What lady speaks for the first cadetship? Give us the 
woman who prefers to “run with the machine,” 
rather than keep up the kitchen fire at home; who 
revolts at the household expense-book and aspires to 
be secretary of the national treasury; who as jury- 
woman finds it more congenial to mend the breaches 
between litigious neighbors, than her husband’s 
trousers; and, above all, give us the woman who 
will support us, and our children, and pay the taxes, 
and give us diamond engagement-rings and big 
trunks. A woman answering this description could 
wind us around her little finger. We would perish 
for her. Weare one with the awful Howe on these 
points, and shall certainly vote for him if he comes 
our way. But how surprised he must be to find the 
women so enthusiastic for him. How the good man 
is blest in time as well as in eternity! Fortunate 
Howe! All the women and half the men for him — 
go up to Washington! What a day for Wyoming 
when he takes passage for the capital! All the hus- 
bands being tucked under the bedsteads, from every 
house a pure white petticoat will wave and waft a 
blessing! But they say the judge hesitates. He 
would rather be judge with women for jurors than go 
tocongress. This is natural enough. We ourselves 
would rather address a panel of peach-cheeked, cherry- 
lipped, soft-eyed women than all the long-haired 
Logans and bald Butlers that ever stole into a legis- 
lative assembly. But the judge owes something to 
his country and his jurors. Let him tear himself 
away from the delights of his assizes in Wyoming for 
a season, run up to Washington and fix things there, 
and then return to his constituents. Then a scene 
will ensue that will cause howling and gnashing of 
teeth among the wretched husbands of those jurors. 
Happy judge, to meet in Wyoming a fate hitherto 
reserved for the California miners among the “ griz- 
zlies’’ — to be hugged to death! 


<boa> 
—_—3oo 


OBITER DICTA, 


Justifying bail—a crazy boat, in a high sea, with a 
good sized leak. 





A mathematical fallacy —that twenty juries will be 
found to contain only twenty fore-men. 

In addition to the blunders of legislation mentioned in 
arecent number, we might cite a well known instance 
of acurious muddle in Virginia. It was entitled: “A 
supplement to an act entitled ‘An act toamend an act 
making it penal to alter the mark of an unmarked 
bog.’ ” 

Brougham’s definition of a lawyer — ‘“‘a gentleman who 
receives your estate from the hands of your enemy and 
keeps it himself.” This is a little severe. Yet every prac- 
titioner has had clients, time and time again, assure him, 
with every appearance of sincerity: ‘‘I’d rather you’d 
get every cent of that claim than let the other side have 
it” Such expressions, of course, are to be taken with due 
allowance ; but their frequent use indicates that clients, 
if properly treated, are as ready to pay lawyer’s bills, as 
any they incur. 





Some of the minor officers of the law are occasionally 
fond of using legal and other phrases with very little con- 
ception of what they really mean. An overseer of the poor, 
in Portsmouth, N. H., some years since, was called on 
for his opinion at a meeting of the board, as to what to 
do with a poor fellow who was ill, it was thought, with 
the small-pox. With a grave look, that spoke volumes 
of official wisdom, he replied: “1 ain’t quite satisfied 
with this case. In my judgment we'd better have a post 
mortem examination of the man first, and then, if he 
really has got it, why, send him down to Pest Island !”’ 

Among a party at the White Mountains, this summer, 
was a well-known New York lawyer, who is as ready at 
a rejoinder, as he is careful to takeall the comfort he can 
while offon a vacation. One morning one of the com- 
pany tried hard to persuade him to get up, climb a short 
distance to the mountain top, and see the sun rise. It 
was in vain. Courts and juries were through with, and 
our legal friend was determined to enjoy a little more 
slumber. 

“But the view is magnificent, superb,’ urged his en- 
thusiastic companion, ‘“‘you don’t know how glorious 
it is.” 

“How’s that? Very fine, is it?’ 

“ Indeed it is.” 

“Well then, Charlie,” said the persecuted barrister, 
yawning and comfortably disposing himself for a sup- 
plemental nap, “I'll satisfy you I haven’t practiced law 
all these years for nothing. Just give me your word for 
it that the show isn’t to be equaled anywhere; and I’ll 
— well, to prevent any further trouble—I’ll just admit 
the view and save the travel !” 

When one of our most distinguished New England 
statesmen was beginning practice, he used to bring all 
his justice suits before a plain old country squire, who 
lived some ways out of the village. This functionary 
some how always leaned to the young lawyer’s side, in 
fact he got to be known after a while as ——’s justice. 

One day he began pretty early in the morning to adju- 
dicate thirteen cases of the rising young attorney. He 
went along rapidly, deciding one after another, in favor 
of the plaintiff, till, by and by, as one or two very shaky 
cases were treated as favorably as the others, our friend 
began to be alarmed. The partiality wasa little marked; 
he expected to lose one, now and then, for form’s sake, 
and hinted as much to his honor. It was with consider- 
able reluctance, however, that the squire found against 
him even then. 

When the judicial labors were over, and the successful 
practitioner was gathering up his papers, Squire Jones 
took him by the arm, and, as they walked away, was heard 
to remark: 

“Weil, Johnny, we’ve had a good day’s work, have’nt 
we? We've beat ’em in eleven cases out of thirteen — 
that’s what I call doing pretty well, don’t you?”’ 

It has long been a standing toast in the profession: 
“ Here’s to the man who makes his own will.” Every 
man his own lawyer is, of course, an absurdity, yet some 
people are foolish enough to attempt saving a dollar by 
ignoring a lawyer altogether, or by employing a half 
educated scrivener, who, without having been regularly 
admitted, ventures to dabble a little in legal matters, 
These legal quacks do a wonderful amount of mischief, 
by meddling with what they don’t understand, Some- 
times they happen to get along all right, but very often 
create litigation and entail heavy and unnecessary 
expense upon those who have employed them, 

We remember a while ago waiting in the office of an 
excellent business lawyer in acountry town. A tall, keen- 
eyed Yankee came in and cautiously inquired: “‘ Squire, 
what may be your charge for writing out a deed of 
land?”’. 
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“ A couple of dollars,” was the reply; and we thought 
it cheap enough at the time. 

“Two dollars? Why I can get Mr. Burke over across 
the street to do it up for seventy-five cents; dunno’ but 
what he might for fifty, only I kind ’er thought I’d give 
you the job!” and the speaker evidently expected a fall 
in prices to conform to Mr. Burke’s tariff. 

“ Well,” was the reply, “my advice is, if you want a 
seventy-five cent deed, to go right over to Burke’s and 
get him to doit. I’d just as soon have him do it; rather, 
in fact. My time is too valuable to work at his prices, 
and sooner or later I generally manage to make some- 
thing out of his mistakes.” 

The man was too shrewd to have his work done by an 
incompetent person, and his papers were properly made 
out. Mr. Burke, I subsequently discovered, was a man 
who could do the mechanical part of a lawyer’s office- 
business very well. He wrote a handsome hand, and 
knew something of the routine of probate business, and 
the ordinary forms of conveyancing. He knew nothing, 
however, of law, and more than one lawsuit has been 
traced to his incompetency. 





DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF CONNECTICUT.* 
ACCOMMODATION CHECK. 

Evidence of agreement as to liability of drawer.—A., 
for the accommodation of B., and without consideration, 
executed and delivered to him checks drawn upon a 
bank and payable to bearer, upon B’s agreement to take 
care of them, and save A. harmless thereon. The checks 
were afterward delivered for a valuable consideration by 
B, to C., who at the time he received them had full 
knowledge that they were accommodation paper, and of 
all the circumstances under which they were given, and 
of the agreement between A. and B., and in view of these 
facts C. agreed with B, not to present the checks at bank, 
or call upon A. for payment, but to look to B, alone, In 
a suit on the checks by the administrator of C. against A., 
it was held, 1, that parol testimony was admissible to 
prove the agreement between B. and ©, 2. That the 
plaintiff was not entitled to recover. Daggett, adminis- 
trator v. Whiting. 

ADVERSE POSSESSION. 

1. How characterized : conveyance for highway. —In 1785 
the county court by a committee, under a statute then 
existing, established a part of a public highway in D. as 
the sight of achurch to be erected by the society in D., 
who had petitioned the court for the purpose. The 
church was immediately after built and occupied as such 
until 1859, when it was sold by the society, with the land 
upon which it stood, to the defendants, and was thereafter 
used for secular purposes. At the time of its erection it 
was the prevailing opinion that the fee of highways was 
vested in the public; religious societies were also at that 
time public corporations with territorial limits, required 
by law to maintain houses of public worship and em- 
powered to levy taxes for that purpose. Held that, in 
view of these circumstances, and of the fact that the 
society was about to erect a permanent structure to be 
used an indefinate length of time, it must be regarded 
as having entered into possession of the property as its 
own and occupied it adversely to all others. Taylor et 
al. v. The Danbury Public Hall Company. 

2. In 1837 the society took a quit-claim deed of the 
ground occupied by the building from one who was sup- 
posed to have the sole adverse interest in the same, 
which deed (for reasons not necessary to be stated) con- 
veyed no title. The deed was immediately put on record. 
Heid, that this deed, though it conveyed no title, yet 





* From John Hooker, ., State reporter, to appear in 35 Con- 
necticut Reports. ait 





characterized the possession of the society and rendered 
it an adverse possession against all the world from that 
date, even if it had not been such before. Jb. 

3. Where land was conveyed by a warrantee deed tog 
town, “* for the sole use and purpose of a public highway,” 
it was held that the deed conveyed more than an ease- 
ment, and that so long as the premises continued to be 
used for a highway the town had a complete title to the 
fee of the land. 1d. 


BOND 


1. Joint and several.— A bond by which several obligors 
bind “ themselves, and each of them, their heirs, execu- 
tors and administrators, and every of them,” isa joint 
and several bond. Olmstead v. Bailey. 

2. In a suit against one of the obligors upon such a bond 
it may be declared upon as his several bond, without any 
notice of the other obligors, or of the joint character of 
the bond. Jd. 

CONTRACT. 


1, Rescission of : statute of limitation.—W., a member of the 
firm of W. & Co., held the legal title to a farm as trustee 
for W. & Co. In 1849 L. took possession of the farm asa 
farm tenant, under an arrangement with W., and occu- 
pied it until 1866. During this time he made a parol con- 
tract with W., for the purchase of the farm, and paid part 
of the purchase-money to W. & Co. In 1863 W. & Co. re- 
pudiated the contract, and offered the farm for sale, and 
in 1866 sold it to another party. In assumpsit upon the 
common counts by L. against W. & Co. to recover a bal- 
ance due upon asettlement of all accounts with them, 
including the amount paid under the contract of pur- 
chase, it was held, —1, That the suit was properly brought 
against W. & Co. 2. That the acts of the defendants in 
repudiating. the contract of purchase, and selling the 
farm to another party, were equivalent toa rescission of 
the contract, and that the plaintiff was entitled to recover 
the purchase-money paid. Lee v. Wyse et al, 

2. Part of the plaintiff’s demand accrued more than six 
years before the suit was brought. At a conversation 
between the plaintiff and one S., in the presence of W., 
relating to a settlement of accounts between the plaintiff 
and defendants, S. said to the plaintiff, “ When will you 
come up and settle?” Plaintiff replied, “In a day or 
two.” S. rejoined, **That is right, and if W. owes you 
any thing he will pay you;” to which W. assented. Held, 
a sufficient acknowledgment by W. to remove the bar of 
the statute of limitations. 0. 

3. When a portion of an account is barred by the 
statute of limitations anda portion not, the question 
whether an acknowledgment of indebtedness was in- 
tended to apply to the whole account, or only to the part 
not barred, is one of fact for the jury. Ib. 


CONVEYANCE, 


1. When an equity mortgage.— A conveyance absolute on 
its face, if in fact taken as security, constitutes in equity 
amortgage. French v. Burns and others. 

2. The respondent to a bill to redeem had taken a con- 
veyance of the premises from a grantee who held by& 
deed absolute on its face, but in fact given as security. 
He had notice at the time of aclaim on the part of the 
petitioner that the deed was intended only as a security, 
but relied upon the assurance of his grantor that the 
petitioner’s right of redemption had expired, and that 
he had no further claim on the property. After the re- 
spondent had made valuable improvements on the prop- 
erty the petitioner brought a bill toredeem, It appeared 
that the petitioner had held the property for sale. Held, 
that in the circumstances it would be a hardship to com- 
pel the respondent to lose the value of the improvements, 
if they could be saved to him without wrong to the peti- 
tioner —and that full justice could be done to the latter 
by the payment to him by the respondent of the 
difference between the amount of the incumbrances and 
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the actual value of the premises ; and that a decree should 
be passed alowing him to redeem, unless the respondent 
within a time fixed should make such payment. 1b. 


CRIMINAL LAW. 


1. Presumptive matter of fact.—On a trial for burglary, 
charged to have been committed on the 15th of April, the 
court charged the jury, as a matter of law, that, where a 
building is left secure at night and found broken open 
early in the morning, there is a presumption that it was 
broken open in the night, and that this presumption 
obtains, though not so strongly, if the time of discovery 
is so late as half-past seven in the morning at that time 
of the year. The State v. Leaden, 

2. So far as the facts warrant a presumption in the case 
itis wholly one of fact, to be considered by the jury, and 
not one of law. Ib. 

DOMICIL. 


1. Domicil of wife : revival of native domicil. —L., who had 
anative domicil in the state of New York, removed to 
and became domiciled in B., in this state. Afterward he 
left this state, not intending to return, but with no fixed 
purpose as to where he should make his home, He went 
to G.,in the state of New York, and remained there about 
three months, when his wife died, upon which he went 
to W.,in this state, where he fixed his residence, and 
soon after died. His residence in G. was mainly on 
account of his wife’s health, and he never, while there, 
decided toremain. Held, that the domicil of his wife at 
the time of her death was in B., in this state. First Na- 
tional Bank of New Haven v. Baicom. 

2.A native domicil, where superseded by an acquired 
one under the same national jurisdiction, does not re- 
vive by the mere abandonment of the latter and an un- 
executed purpose to return to the former, but can be 
recovered only in the same way that a new domicil would 
be acquired. Ib. 

3. A decree of a court of probate in this state, granting 
administration on property here, and finding that the 
intestate resided in the state of New York, is not con- 
elusive on the subject of the residence, Jb, 


DONATIO CAUSA MORTIS. 

When not intended.— A wife in rapidly failing Nealth, 
and a few days before her death, signed aletter drawn up 
by her husband, addressed to a bank in which she had 
funds, stating that her health was so much worse that 
she feared she might not be able to draw for money when 
needed, and requesting to have all funds standing in 
her name transferred to that of her husband; to which 
her husband added that his wife was very ill, and would 
be in need of money from time to time, Held, thata 
donatio causa mortis could not have been intended, First 
National Bank of New Haven yv. Bailcom. 


EVIDENCE. 


1, Evidence of similar frauds to prove particular fraud 
not admissible to prove character. —The cases where, for the 
purpose of proving a particular fraud, evidence of other 
similar fraudulent transactions is admissible, are con- 
fined to cases of a conspiracy to commit fraud. Edwards 
V. Warner. 

2, The object of such evidence is to show — Ist, the fact 
ofa conspiracy of the defendant with others to commit 
frauds similar to the particular fraud charged ; and, 2d, as 
an inference, that the particular fraud charged was a 
part of the same conspiracy. Ib. 

8. Evidence that the defendant has been guilty of other 
like frauds is never admissible for the purpose of showing 
his bad character and the greater probability on that 
account of his having committed the particular fraud 
charged, Ib. 

4. Declarations of grantor.—The declarations of a vol- 
untary grantor, made in the absence and without the 
knowledge of the grantee, that he was insolvent when 





the deed was made, are not admissible against the 
grantee, for the purpose of showing the conveyance to be 
fraudulent against creditors. Redfield v. Buck. 

5. But where the grantor remained in possession and 
continued to manage the property precisely as before, 
and the question was whether he was occupying as 
owner or as agent of the grantee, it was held that his 
acts of ownership were admissible in evidence against 
the grantee, and that his declarations made in connec- 
tion with them were also admissible as explanatory of 
them, Jb. 

6. As to medical practice : objection to evidence. — In an ac- 
tion for fraud in the sale of defendant's business as a phy- 
sician, the declaration alleged that the defendant falsely 
represented that his practice was the regular, legitimate, 
allopathic practice, and was worth $6,000 a year. 
Heid, 1. That the testimony of a regular practitioner of 
the allopathic school and a member of the county medi- 
cal society, that the regular physicians of the town 
refused to associate with the defendant, because his 
practice was irregular and eclectic, was admissible to 
prove that the defendant was not associated with the 
witness as one of the regular physicians of the town, and 
that his practice was irregular and illegitimate. 2. That 
evidence of specific acts of irregular and illegitimate 
practice by the defendant, as an abortionist, was admis- 
sible. 8. That an advertisement published by the 
defendant in a paper in the city of New York was admis- 
sible to prove his representations as to the character and 
value of his practice. 4. That evidence that the defend- 
ant’s return of income to the assessor of internal reve- 
nue showed an income of less than $6,000 was admissible. 
5. That declarations of the defendant made to a third 
person, and unconnected with any professional act, 
adverse to the eclectic practice, and favorable to the 
allopathic practice, were not inadmissible in his favor. 
Bradbury v. Bardin. 

7. Where evidence is in part admissible and in part 
inadmissible, an objection taken to the whole, without 
designating the part that is admissible, is not well 
taken. Jb. 

FRAUDULENT CONVEYANCE, 

By an insolvent.— A conveyance by an insolvent of all, 
or substantially all, his property, in consideration of love 
and affection only, is constructively fraudulent against 
subsequent as well as existing creditors. Redfield v. 
Buck. 

FRAUDULENT REPRESENTATION, 

1. Remote injury: fraudulent design.— Where one is 
injured by the wrongful act of another, and others are 
indirectly and consequentially injured, but not by reason 
of any natural or legal relation, the injuries of the latter 
are too remote to constitute a cause of action. Gregory 
v. Brooks, 

2. But the rule is different where the injury is done to 
one with a malicious or fraudulent design to injure 
another through a contract relation. Jb. 

8. A declaration alleged that the defendant falsely and 
fraudulently represented himself to be a superintendent 
of wharves, and as such ordered the captain of a vessel 
which was discharging at the plaintiff's wharf to remove 
therefrom, by which the plaintiff lost the profit that he 
was to have received for the use of his wharf, and which 
he would otherwise have received; which acts of the 
defendant were falsely and fraudulently done with 
intent to injure the plaintiff and defraud him of his just 
profit from the use of his wharf. Held, that the deciara 
tion set forth a good cause of action. Jb. 

4. Where the court charged the jury that it was not 
enough for the defendant simply to have believed that 
he had authority to make the order complained of and 
to have made the same in good faith, but that he was 
bound to act with reasonable caution, it was held that 
the charge was erroneous, as there could be no recovery 
unless the defendant had acted with a malicious and 
fraudulent design to injure the plaintiff Jd. 
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INCOME TAX. 


1, Payment of illegal tax not voluntary: how tax laws to be 
construed: when assessment illegal tax on shares of stockhold- 
ers: power of assessor : appeal to commissioners, when not con- 
clusive: tax illegally paid may be recovered, — The unwilling 
payment of an illegal tax to a collector, to avoid the 
seizure and sale of property, is not a voluntary payment. 
Hubbard v. Brainard, 

2. A law imposing a tax is not to be construed strictly 
because it takes money or property in invitum (although 
its provisions are, for that reason, to be strictly executed), 
for it is taken as a share of a necessary public burden; 
nor liberally, like laws intended to effect directly some 
great public object; but fairly for the government, 
and justly for the cijizen, and so as to carry out the 
intention of the legislature, gathered from the language 
used, read in connection with the general purpose of the 
law, and the nature of the property on which the tax is 
imposed, and of the legal relation of the tax payer to 
it. Ib. 

8. If any indistinguishable or inseparable part or pro- 
portion of an entire assessment is illegal, the whole 
assessment is illegal. Ib. 

4. By the 116th section of the internal revenue act of 
1864, congress intended to tax the share of the stockhold- 
ers of a corporation in the annual net earnings, as ascer- 
tained upon making up the annual accounts and dividend 
and not the gross earnings, irrespective of the expendi- 
tures incurred in conducting the business. Jb. 

5. Under that act the assessor may properly go behind 
the balance sheet to see if, by fraudulent undervaluation 
of the assets ora fraudulent exaggeration of the liabili- 
ties, the actual net gains and profits are to any extent, 
concealed, but he may not go behind that balance sheet 
to tax the gross earnings of the corporation or any special 
part of them, which are accounted for and embraced in 
it. 1b. 

6. The appeal given by the internal revenue act of 1866 
to the commissioner of the internal revenue was not 
intended to be conclusive of the right of one who had 
paid an illegal tax, prior to the passage of the law. 
And the provision in that act which precluded the main- 
tenance of an action to recover such tax, unless an 
appeal should be taken to the commissioner, if opera- 
tive to prevent the maintenance of such an action in the 
courts of the United States, was not operative in respect 
to such actions in the courts of the states. Jb. 

7. Where one has paid to a collector an illegal tax under 
coercion and involuntarily, the money remains the prop- 
erty of the tax payer in the hands of the collector and ne 
has an immediate vested right to demand and recover it, 
and it is not in the power of congress by subsequent leg- 
islation to prevent its recovery. Such legislation if 
attempted would be contrary to the fundamental princi- 
ples of the social compact and the limitatious of the 
powers of legislation delegated to congress. It would not 
be “‘ necessary and proper” legislation, within the mean- 
ing of the constitution. Jb. 


MALICIOUS PROSECUTION.’ 


Evidence: charge to jury. —The defendant had made a 
complaint against the plaintiff before a justice of the 
peace, alleging that he had threatened him with per- 
sonal violence, and that he was in fear of him, and pray- 
ing that he be required to give sureties of the peace, 
The plaintiff was acquitted by the justice, and brought 
an action against the defendant for a malicious prosecu- 
tion. Held, in the latter case, 1. That the defendant 
might show the quarrelsome character of the plaintiff, 
to show that he had reason to fear that he would commit 
the violence threatened. 2. That he might show that the 
acquittal of the plaintiff was caused by the exclusion of 
legal evidence offered by the defendant. 3. That the 
judge properly charged the jury that, upon the question 
of probable cause, they were to consider the fact of the 





exclusion of this evidence in connection with the fact of 
the acquittal. Sherwood v. Reed. 


PARTNERSHIP, 


Limited : special partner.—The act with regard to limited 
partnerships (Gen. Statutes, title 49, sec. 8) provides that 
all advancements to the capital stock by special partners 
shall be in cash, and shall not be withdrawn during the 
period of the partnership, and that a special partner 
shall not under any circumstances be considered as a 
creditor or allowed to claim as a creditor in case of the 
insolvency or bankruptcy of the partnership. Held, to 
mean that a special partner shall not be allowed to claim 
as acreditor any portion of the fand put in by him ag 
capital, and not that he should be deprived of the rights 
of a creditor as to debts owed him by the partnership, 
(One judge dissenting.] Clapp v. Lacey and others. 


PAUPERS, 


1. Neglect to support children.— The act (General Stat- 
utes, title 50, sec. 19), which provides that any parent who 
shall abandon his minor child to be supported by the 
town, shall be deemed a pauper, and may be put under 
the restraint authorized in the case of paupers supported 
at public expense, is not unconstitutional, as conflicting 
with the provisions either of the state or United States 
constitution in regard to the security of the person, 
McCarthy v. Hinman, 

2. A father obtained a divorce from his wife, agreeing 
at the time of the decree that A. should be appointed 
guardian of his children, and that he would cause to be 
conveyed to them for their support a house which he 
owned and occupied of the value of $1,600, his wife with- 
drawing her opposition on that condition. After the 
divorce the house was conveyed to the children by a 
third person in whose name it stood by a quit-claim deed, 
but the father refused to give up possession, and further 
refused tocontribute any thing to theirsupport unless the 
guardian would give up the children, and it became 
necessary that they should receive help from the town, 
Heid, that the town might lawfully under the statute 
take him initio custody at the town almshouse as a 
pauper. Jd. 

PAYMENT BY MISTAKE. 

When money so paid recoverable.—The plaintiff had 
agreed to return to the defendant certain casks and had 
sent them to him by railroad, and they had in fact been 
delivered at the defendant’s store, but he was ignorant 
of the fact. The defendant, supposing they had not been 
returned, sent an officer with a writ of attachment and 
with directions to serve the writ upon the plaintiff unless 
he paid a certain sum as the value of the casks and for 
costs. The plaintiff, supposing the casks must have been 
lost on the way, paid the amount demanded, After- 
ward, having ascertained that they had been delivered, 
he brought an action of assumpsit to recover back the 
money paid. Held that the payment was not to be 
regarded as a voluntary one, and that the money could 
be recovered back, Post v. Clark, 


PLEADINGS. 


Complaint in ‘Yy pr ding. — The statute, with 
regard to summary process for recovering possession of 
leased premises, provides that any person entitled to the 
reversion or remainder may, upon the death of a tenant 
for life, bring the process against his lessee. A complaint 
averred that the complainants were “interested in the 
reversion” of such an estate, and prayed that judgment 
might be rendered “ for the complainants as such rever- 
sioners to recover possession.” Held, on demurrer, that 
it sufficiently appeared that the complainants were 
entitled to the reversion of the leased premises, Peck Y. 
Peck and others. 





QUO WARRANTO, 


1. Will not lie against officer of national banks, — An in 
formation in the nature of a quo warranto will not lie in 
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astate court to try the right to the office of director in 
a bank organized under the national currency act. 
State of Connecticul ex rel. Wilcox v. Curtiss. 

2. The amended currency act of 1864, section 57, which 
provides that suits against the national banks may be 
instituted in both the federal and state courts, does not 
confer jurisdiction in such acase. Jb. 








RIGHT OF WAY. 


Conveyance of servient land before recording the deed grant- 
ing right of way does not defeat right. —A., owning a lot 
which, under a distribution, had an appurtenant right 
of way attached toit over an adjoining tract, conveyed 
the lot to B., with the right of way, and B. immediately 
entered into possession of the lot and into the enjoyment 
of the way, but the deed was not recorded until after the 
servient lot had been conveyed by its owner toC. Held, 
that the right of way inured to the lawful occupant of 
the A. lot, irrespective of subsequent titles and the re- 
cording of deeds, and that consequently B. was, during 
all the time after taking bis deed, in the lawful enjoyment 
of the right of way. Post v. Smith. 


STATUTE OF FRAUDS, 


1, Agreement to pay debt of another: pay and guarantee. 
Where a person not before liable agrees to pay the debt 
ofa third person, and as a part of the arrangement the 
original debtor is discharged from his indebtedness, the 
agreement is not within the statute of frauds. Otherwise 
if the original debtor continues liable. Packer et al. v. 
Benton. 

2. Where the party thus undertaking to pay the debt 
of a third person agreed “to pay and guarantee” the 
debt, it was held that the word “‘ guarantee” was not to be 
understood in a technical sense, and that the agreement 
was an absolute agreement to pay, and that indebitatus 
assumpsit would lie. Jb. 


STATUTE OF LIMITATION. See Contract, 2, 3. 


TENDER, 





When sufficient without actual pr tation of money. — The 
defendant met the plaintiff in the street and said, “I am 
now ready to pay you the $17 which I owe you,” having 
money in his pocket sufficient to pay the debt, and in- 
tending to pay it. The plaintiff replied, “ There have been 
costs made, and you have got to settle with B., my attor- 
ney.” No money was produced by the defendant. Held, 
that the actual production and presentation of the money 
was dispensed with by the declaration of the plaintiff 
that it must be paid to his attorney, and that the offer to 
pay constituted in the circumstances a good tender. 
Ashburn v. Poulter. 


TRADE-MARK. 


1. Must designate origin or ownership of goods: imitation 
of.— A trade-mark, adopted by a manufacturer or trader 
for his goods, to become entitled to protection as his ex- 
elusive property, must in some manner designate the 
true origin or ownership of the goods. Boardman etal. v. 
Meriden Britannia Company. 

2. The name of a manufacturer, used by him as a trade- 
mark,may have added to and connected with it some 
peculiar device as auxiliary to the name in declaring the 
true origin and ownership of his goods; and a wrongful 
violation of such a trade-mark may be effected, even 
though the name of the imitator be substituted for that 
of the original manufacturer, by such an imitation of the 
device as indicates a design to deceive, and is calculated 
to deceive the public as to the true origin and ownership 
of the goods, Ib. 

8 Where figures indicating numbers are associated 
with the name of the manufacturer upon labels of certain 
form, colorand general arrangement, and in connection 
with such labels are used by him to indicate his own 
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manufacture, they may, by virtue of that connection, 
form an important part of a trade-mark. Ib. 

4. A manufacturer of britannia spoons, for the purpose 
of distinguishing them from all other britannia spoons 
in the market, and for the purpose of designating differ- 
ent classes of his own spoons, adopted several different la- 
bels of particular size, form and color, with hisown name 
thereon and some term descriptive of the spoons, and in 
connection therewith certain figures arbitrarily chosen, 
the different classes of spoons being indicated by fixed 
numbers, These labels constituted the only trade-mark 
under which he introduced his spoons into market, and 
under these labels and numbers the spoons had become 
generally and favorably known, and a large demand had 
grown up for them, and they were generally bought and 
sold by the numbers on the labels, Held, that the labels 
thus arranged and used constituted legal trade-marks, 
and were entitled to protection. Ib. 

5. Where another manufacturer made spoons similar 
in character to those above referred to, though differing 
somewhat in style, and prepared labels resembling the 
above, and adopted the same numbers for similar kinds 
of spoons, the labels being so similar that a purchaser 
who did not read the name upon them might be deceived, 
and being adopted with the particular numbers for the 
purpose of aiding the introduction of his spoons into the 
market, it was held to bea violation of the trade-mark 
oi the first manufacturer, although the second manufac- 
turer put his owpname on the labels in the place of that 
of the first. 70. 

6. And it seems that the use of the figures, with a cipher 
prefixed, would not vary the case, 16. 


WILL. 


1, Void bequests : decree of probate.— A decree of a court 
of probate approving a will, not appealed from, does not 
render valid void bequests in the will. Bent’s Appeal 
Srom Probate. 

2. A decree of a court of probate, approving a will con- 
taining void bequests, is not erroneous because it is gen- 
eral and does not limit its approval to the valid be- 
quests. Ib. 





DIGEST OF RECENT ENGLISH DECISIONS. 


(Ex. Ch. refers to Exche uer Chamber; C. P. to Common 
ench; Ex. to Court of Exche- 
pers Cc. C. R, to Crown _ Reserved; L. T. R. to Law 
imes Reports, and W. R. to Weekly Reporter.) 


ACTION. 

Occupiers under different tenants in common : action ex de- 
licto.—Plaintiff and defendant, in an action of trespass and 
trover for cutting and removing a crop of grass, each held 
the land from which the grass was removed by separate 
lease from each of two tenants in common, respectively, 
— Held, by the exchequer chamber (affirming the com- 
mon pleas) that the action would not lie. Jacobs v. 
Seward, 22 L. J. R. 690. 


ADMINISTRATION. 

Grant in America to party not entitled according to English 
law.—The deceased was domiciled in America, and a 
grant of administration de bonis non was duly made in 
that country toa person not entitled according to the law 
of England. On application by the same person for let- 
ters of administration in this country, the court made 
the grant, holding the existence of the American grant 
to be a basis for making a similar one in England. In the 
goods of E. 8S. Hill, P. 18, W. R. 1005. 


ADMIRALTY. 

1. Ship and shipping: policy of insurance: concealment: 
“port or ports :”” port unknown to underwriters, — Plaintiffs - 
effected a policy of insurance at a premium of 40s, with 
the defendant (an underwriter), on a vessel “ atand from 





Buenos Ayres, and port or ports of loading in the prov- 


156 THE ALBANY LAW JOURNAL. 





ince of Buenos Ayres to port or ports of discharge in the 
United Kingdom,” knowing at the time that the vessel 
was togofrom Buenos Ayres to Laguna de los Padres, a 
portin that province, but not communicating that fact 
to the defendant. The plaintiffs had previously applied 
to another underwriter to effect a policy on the vessel 
“at and from Buenos Ayres to Laguna de los Padres, 
near Cape Corrientes, and then toa port of call and dis 
charge in the United Kingdom,” when a premium of 5 
guineas on the ship and freight, and 4 guineas on the 
cargo was demanded. Laguna de los Padres was at the 
time the policy was made a port unknown to underwriters 
as a place of loading, a fact known to the plaintiffs; and 
underwriters, if they knew that a vessel was to load there, 
would require a higher premium than that charged for 
the insurance effected with the defendant; it has no 
artificial port or mole, but only a wooden jetty or pier, 
and a slaughter-house; and vessels have to anchorabout 
a quarter of a mile from the shore in the roadstead (which 
is protected by natural headlands on either side, forming 
a kind of bay), and to load and unload by means of 
lighters and small craft plying between the vessels and 
the jetty; there is a regular trade between it and Buenos 
Ayres, but not between it and Europe, and by the cus- 
toms laws of the country, vessels sailing outward from 
Laguna de los Padres are compelled to raturn to Buenos 
Ayres to clear. The vessel insured sailed from Buenos 
Ayres to Laguna de los Padres; but, being unable to get a 
complete cargo there, proceeded to retura to Buenos Ayres 
for that purpose, and was lost before reaching that place. 
Inan action against the underwriter (the defendant) on 
the policy of insurance, turned into a special case, giving 
the court power to draw inferences of fact,— Held (re- 
versing the judgment of the court of queen’s bench), that 
there had been a concealment on the part of the plaintiffs 
frora the underwriters of a fact known to the former and 
unknown to the latter, and not one which the plaintiffs 
were entitled to presume was known to the underwriter, 
nor one as to which he had waived further information, 
nor one which the underwriters ought to have known, 
and that this concealment vitiated the policy. Harrower 
and others Vv. Hutchinson, Ex. Ch., 22 L. J. R. 684. 

2. Per Martin B.—This concealment amounted (under 
the circumstances of the case) to a fraud. Jb. 

3. Per Curiam, — The defendant cannot be taken to have 
waived being informed of the character of the port at 
which the vessel was to load. Ifthe name of Laguna de 
los Padres had been mentioned, and the defendant had 
made no inquiry about it, the doctrine as to waiver 
might have applied, Jb. 

4, Per Kelly, C. B., Byles and Brett, JJ., Channell and 
Pigott, BB. — Laguna de los Padres is a port, and a port 
within the meaning of the policy, if the policy were 
otherwise binding. 75. 

5. Per Martin and Cleasby, BB. — Laguna de los Padres 
is not a port within the meaning of the policy. A port 
within the meaning of the policy is a port to which ships 
trading between Europe and South America usually come 
and at which they load, Jb. 

6. Per Cleasby, B.—There was no obligation on the 
part of plaintiffs to communicate to the assured that La- 
guna de los Padres was a port of loading within the prov- 
ince of Buenos Ayres, or that the destination of the vessel 
insured was that port. In general, provided the terms of 
the policy include all ports of loading of every description 
within a certain district, the existence of those ports is a 
matter equally within the knowledge or presumed knowl- 
edge of both parties, and if the underwriter is ignorant 
as to the ports within the district, or wishes for informa- 
thon as to the particular port which is the destination of 
the vessel, it is for him to ask such questions as he deems 
material: but this rule is subject to the qualification that 
the assured have not, by any contrivance in the wording 
of the proposal and policy, intentionally hidden from the 
underwriter what is the real risk intended to be covered. 





The general words of the proposal and policy in the 
present case were acontrived form, properly applicable 
to a case where the particulars of the voyage were uncer- 
tain and unknown, and applied to a case in which every 
thing was certain and known to the assured; and there- 
fore the policy was vitiated; the vessel, at the time it 
was lost, was not on the voyage to which the policy ap- 
plied. Ib. 
COVENANT. 


1. Impossibility of performance : mining lease.— Declaration 
on a deed, by which plaintiff demised to defendant cer- 
tain veins, pits and holes of clay under certain lands be- 
longing to him, with full liberty to defendant to dig up 
and carry away all such clay, to have and to hold the 
same for twelve years, paying to plaintiff, in respect of 
all clays to be dug from the surface of the lands, 2s. 6d, 
per ton. Then followed covenants by defendant relating 
to compensation to be made for injury to the land, to 
earrying away the clay, to the mode of digging the 
clay, to filling the pits up again, and to allowing plaintiff 
to inspect the pits. Then followed a covenant that de- 
fendant should dig and remove from the lands, in pur- 
suance of the grant or demise hereby made, an aggregate 
amount of not less than 1,000 tons, nor more than 2,000 
tons, ineach year of the term. Lord Clifford v. Watts, C. 
P., 22 L. J. R. 716. 

2. Breach, that the defendant had not dug 1,000 tons of 
clay in each year. Jb. 

3. Plea, on equitable grounds, that the defendant could 
not at any time dig 1,000 tons of clay, because at the time 
of such demise there were not 1,000 tons there, and the 
performance of said covenant had always been impossi- 
ble, and such impossibility was unknown to the defend- 
antat the time of making the covenant, and he had no 
reasonable means of knowing or ascertaining the same, 
Heid, good on demurrer. 


INSURANCE. 


Fire insurance : policy : computation of time “* until the 14th 
August,’’— Certain goods were insured against fire by a 
policy in which the insurance was expressed to be “‘ from 
the l4th Feb., 1868, until the l4th Aug., 1568, and for so 
long after as the said assured should pay the sum of 
$225 at the time above mentioned.’’ The goods were 
destroyed by fire on the night of the l4th August, 1868, the 
insurance not having been renewed. Held, that the in- 
surance continued during the l4th August, and the loss 
was, therefore, covered by it. Jsaacs and another v. The 
Royal Insurance Company, Q B., 22 L. J. R. 681. 

2. Quere, whether the insurance covered the lith 
February. Id. 

NEGLIGENCE. 

Evidence of: injury by brick falling from a railway arch: 
Res ipsa loquitur. — A. being lawfully on a highway under 
a bridge constructed by B.,a railway company, was in- 
jured by a brick falling therefrom. No special negli- 
gence in construction, or by positive or actual want of 
repair, was imputed or proved. Held, after verdict for 
the plaintiff, that the unusual occurrence of a brick fall- 
ing was prima facie evidence of negligence, and that, such 
evidence being unrebutted by the defendants, the doc- 
trine of res ipsa loquitur applied. Kearney v. London, 
Brighton and South Coast Railway Company, Q. B., 18 W. 
R. 1,000. 


WILL. 


1. Devise of land on a contingency: non-happening of con- 
tingency : intention of testator : construction. — A testator, by 
will, bequeathed various pecuniary legacies, and gave 
“full authority to his executors to raise any necessary 
funds, by sale of estates in Ireland or ground rents in 
Manchester, in case his personal estate was found in- 
sufficient to complete the bequests of his will.” By 4 
subsequent codicil, after reciting that he had contracted 
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to purchase an estate for 4,830/., and, ‘‘as his personalty 
might be deficient, to enable his executors to carry out 
the various obligations of his will and codicil, he thereby 
directed them to realize any such deficiency, by sale of 
ground rents in M. or estates in I., or by sale for not less 
than 8,000/. of his farm in W., and in case his executors 
were unable to obtain 8,000/. for the said farm, he thereby 
gave the same absolutely to his dear son ”’ (illegitimate) 
“(C, A., if he attained the age of twenty-five years.” And 
in case his executors did sell the aforesaid farm and ob- 
tain 8,000/., he directed 4,000/. thereof “‘to be invested in 
land for the absolute benefit in fee of C. A. upon the same 
conditions as he would have inherited the M. farm in 
ease of non-sale by my executors.” Warde v. Plumb, Ex., 
2 L. J. R. 723. 

2. The testator’s personalty being sufficient to pay all 
his debts, legacies and the various obligations of his will 
and codicil, the executors did not sell the farm at W. 
Held, by the court of exchequer (Kelly, C. B., and Martin 
and Cleasby, BB.), that the above words did not amount 
to aspecific devise of the farm in question to C, A., but 
constituted a conditional and contingent devise thereof 
to him, in case there should be, first, a necessity to sell, 
and, secondly, an inability to obtain 8,000/. for the farm ; 
and that, as the contingency contemplated by the testa- 
tor had never happened, the plaintiff, as his heir at law 
and residuary devisee, was entitled to the farm. Jb. 

8. By Cleasby, B. — Where the terms of a will are clear, 
plain and unambiguous, the fact that to carry them into 
effect would lead to an absurdity, or toan apparent harsh- 
ness toward an individual, affords no grounds for the 
court putting a construction upon them which is op- 
posed to their plain and obvious meaning. (See Driver 
ex dem, Frank v. Frank,3 M. and 8, 25, per Dampier, J., 
citing Lord Hardwicke in Lomax vy. Holmden, 1 Ves. 
294.) Td. 

4, Construction: residuary devise ; legal estate in mortgage: 
intention. — A testatrix devised and bequeathed the resi- 
due of her property of whatever description, which she 
had power to dispose of by will, as follows: one moiety 
thereof to her daughters, R. and L., to be equally divided 
between them, and the other moiety thereof to G. upon 
trust, as to one moiety for her son A., and as to the other 
moiety in trust for her son E., the sons’ shares to be paid 
to them when they should respectively reach the ‘age of 
twenty-five years; and the testatrix empowered the 
trustee, until the legatees should attain twenty-five, 
either to permit the premises to remain in their actual 
state of investment, or sell the same, or any part thereof, 
and apply such part as he should think fit of the income 
of the respective shares for the maintenance and educa- 
tion of her sons, — Held, that the legal estate in certain 
property, of which the testatrix was mortgagee in fee, 
did not pass by the above residuary devise, but passed to 
her heiratlaw. Martin v. Laverton, Ch., 22 L. J. R. 700. 

5. Construction : gift to each of the two children of A. held to 
include athird child: bill against executors and residuary 
legatee : costs. — A testator bequeathed ‘“* 5007, to A. and 2501. 
to each of his twochildren.” The executors, in ignorance 
of there being a third child, paid the eldest, who was of 
age, 2504., and after setting apart 250/. for the second, who 
was an infant, and paying all debts and other legacies, 
paid the residue to the residuary legatee. On a bill filed 
by the two younger children against the executors and 
the residuary legatee, — Held, that each of the plaintiffs 
was entitled to 250/., and that all the costs, and the 250/. 
not provided for by the executors, must be paid by the 
residuary legatee. Spencer v. Ward, Ch., 22 L. J. R. 702. 


——— - 0 4 -aD > e - 


All the courts in Brooklyn, the United States circuit 
court,and the city court of New York, and the West- 
chester county court, were adjourned the 15th inst., out 
of respect to the memory of Grenville T. Jenks, of Brook- 
lyn, whose sudden death we noticed last week. 





BANKRUPTCY LAW. 


NOTES OF NEW DECISIONS. 
ARREST, 


Of bankrupt in action for deceit.— A bankrupt arrested on 
an execution issued ona judgmentin an action for deceit 
is not entitled to be relieved from the arrest pending the 
proceedings in bankruptcy. U.S. District Court, Massa- 
chusetts. C. H. Whitehouse, petitioner for habeas corpus, 
4 Bank Reg. 15. 

CONVEYANCE. 

Sale void by state law: impeachment of.— When a sale or 
conveyance by the bankrupt before bankruptcy is void 
as to creditors, under the local statute of the state where 
he resides, and the sale or conveyance is made, the 
assignee of the bankrupt, who represents in this respect 
the rights of the creditors, may impeach the same and 
bring suit for or in respect to the property sold or con- 
veyed. U.S. Circuit Court of Missouri. Allen v. Massey 
et al, 


DEBT NOT DUE. 


1. Ground for petition. —A creditor can file a petition 
against his debtor even though his claim is not due. 
U.S, Circuit Court—E. D. of Michigan. In re Alez. R. 
Linn et al. v. Loring M. Smith, 4 Bank. Reg. 12. 

2. If the debts are provable under the act they are such 
as the act contemplates as sufficient on which to base a 
bankruptcy petition. 7b. 

3. The act surely does not contemplate such inequality 
as there would be in precluding a creditor holding notes 
to amount of $10,000 from the right to petition when one 
holding an open account to amount of $250 is allowed to 
have the debtor declared a bankrupt, if he has been guilty 
of the acts prescribed as acts of bankruptcy. Ib. 


IMPEACHING DISCHARGE, 


When and in what court a bankrupt’s discharge may be im- 
peached for fraud, — Held, that the provision in the 34th 
section of the bankrupt law, making the certificate ofa 
bankrupt’s discharge conclusive, and allowing an appli- 
eation within two years in the United States district 
court to annul it, does not cut off a creditor from setting 
up a fraudulent concealment by the bankrupt of his 
property against his certificate of discharge in whatever 
court he may plead it. Superior Court of Cincinnati, 
Ohio. Perkins v. Gay. 


INDICTMENT. 


For disposing of goods.—On an indictment, where de- 
fendant is charged with disposing of certain of his goods 
and chattels, within three months of his bankruptcy, 
other than in the ordinary course of his trade, which he 
had obtained on credit, and which remained unpaid for, 
defendant was sentenced to fifteen months imprison- 
ment, U.S. Circuit Court, Massachusetts. United States 
v. Hugh Clark, 4 Bank. Reg. 14. 


LIEN CREDITOR. 

1. Right of assignee to go behind judgment of.— Where 
assignees apply to court for an order to examine a lien 
creditor who had obtained judgment against Ira Hurt, 
one of the bankrupts, for $4,362.51, and against Walter C. 
Calloway, the other bankrupt, for $4,250.15, alleging usury 
on the part of Calloway. In re Hurt, the lien creditor re- 
fused to be examined, through advice of his counsel, and 
submitted to the court the following questions: 1. Is it 
competent for the district court to go behind the judg- 
ment of the state court, and inquire into the considera- 
tion of the debt upon which the judgment is founded? 
2. The questions of facts. Usury in the consideration of 
the debt— ability and opportunity of the bankrupt to 
plead to action at law in the state court—his mental 
condition at the time the process was served, and at the 
date of the judgment obtained against him? Held, the 
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lien creditor should have produced evidence satisfactory 
to the register, or answered the questions of the assignee 
in relation to his asserted lien against the estate of the 
bankrupt. 2. In view of the alleged insanity of the bank- 
rupt, a writ, coram nobis, in the court where the judgment 
was rendered would be the proper mode of redress: the 
jurisdiction of this court will then attach to the whole 
subject. U. 8. District Court, Virginia. McKinsey and 
Brown, assignees of Ira Hurt, Sen., and Walter C. Calloway 
v. Dr. John B. Harding, 4 Bank. Reg. 10. 

2. In re Calloway, the lien creditor again refused to be 
examined—the same questions were certified to the 
court, and it was admitted that the judgment was ren- 
dered upon a plea of usury, — Held, the creditor was right 
in refusing to be examined in relation to a question of 
usury upon the debt for which the judgment was ren- 
dered. 16. 

3. Where the assignees, by their counsel, moved to 
strike out proofs filed in each of said cases, and the mo- 
tion was objected to by attorney for lien creditor, —Held, 
the proofs having been admitted to file, and appear in 
form, and since they distinctly assert and claim a lien, 
although against the entire estates of the several bank- 
rupts, the real lien is not thereby vitiated. Jb. 

4. The informality in the proofs objected to does not 
avail for the reason the witness has sworn positively of 
his own knowledge. Jd. 


PROOF OF CLAIM. 


Claim debarred by proceedings contrary to bankrupt act. — 
Where aebtors gave a chatiel mortgage as security within 
three months of filing petition in bankruptcy — the 
mortgage was foreclosed, the property bid in by the 
mortgagees, and the proceeds applied to the debts. The 
assignee filed bill to recover the value of the property so 


mortgaged, alleging it to have been given with a view to 
preference, and a decree was rendered in favor ofassignee 


which the creditors paid in full. Creditors contend 
that the payment by them of the decree is a surrender, 
ete., and that they are entitled to prove their debts 
against bankrupt’s estate. This is contested on the 
part of assignee and certain other creditors, — Held, 1. 
That the claimants accepted a preference on account of 
the debt or claim, having reasonable cause to believe the 
same to be contrary to the provisions of the bankrupt 
act. 2. That the payment by said claimants of the 
decree obtained against them is not a surrender within 
the meaning of the bankrupt act. 3. Therefore, they are 
not allowed to prove their said debt or claim against the 
estate ofsaid bankrupts. U.S. District Court—E. D. of 
Michigan. IJnre Tonkin and Trewartha, 4 Bank. Reg. 13. 


SETTING ASIDE CONVEYANCE. 


Petition for injunction and decree proper. — Where assignee 
of bankrupt filed a petition, alleging that bankrupt, 
within six months of his bankruptcy, etc., conveyed 
certain real estate to C. M. Rogers, valued at about $9,000, 
and two promissory notes , with intent to defeat the pro- 
visions of the bankrupt act, prays for an injunction and 
decree to set aside said conveyance, etc., counsel for C. 
M. Rogers object that the proper remedy is by bill in 
equity and not by petition, — Held, objections overruled, 
and assignee allowed to proceed upon his petition. U.S. 
District Court, Michigan. In re James W. Norris, 4 Bank. 
Reg. 10. 





TERMS OF THE SUPREME COURT FOR AUGUST. 


mn E sending, Circuit and Oyer and Terminer, Tioga, 
Last Monday, 8 ial Term, Cayuga, Dwight. 
Last ays Clreu it and Oyer and Terminer, Wyom- 


in 
Tat on Special Term, firie Bs Miller. 
Last Tuesday, Special Term, Erie. ker, 





SUPREME COURT OF PENNSYLVANIA. 
MEIER Vv. THE PENN. R. R. CO. 

1, Carriers of passengers are not insurers, and are only liable in 
damages for injuriessustained by reason of their negligence. 

2 When it is shown that an injury was sustained by reason ofa 
defect in their cars or roadway, the presumption is that they 
were negligent. 

3. This is a presumption only, and if it is shown that they used due 
care in the building and management of their cars, machinery 
and roadway, and that the defect which caused the accident wag 
not discoverable by a careful examination, they ue relieved 

Error to the district court of Philadelphia. 

Opinion by Agnew, J. Delivered July 7th, 1870. 

It is agreed on all hands, says Judge Redfield, in his 
work on railways (ed. 1867, p. 174), that carriers of passen- 
gers are only liable for negligence, either proximate or 
remote, and that they are not insurers of the safety of 
their passengers, as they are as carriers of goods and the 
baggage of passengers. The numerous cases cited from 
which this result is drawn justify this statement. Alden 
v. New York Central Railroad (26 N. Y., 102), holding that a 
carrier is bound absolutely to provide a safe vehicle, 
irrespective of any question of negligence, is not in ac- 
cord with the American cases generally, or the modern 
English decisions. It is reviewed in Readhead vy. Midland 
Railway Co. (2 Law Rep., Q. B., p. 412, 1 L. J. R. 318), and 
therein said not to be founded on good reason. See the 
cases collected in Sherman and Redfield on Negligence 
(1869), p. 299, section 267. 

The language of Judge Gibson, taken from New Jersey 
R. R. Co. v. Kennard (9 Harris, 204), that “‘a carrier of 
either goods or passengers is bound to provide a carriage 
or vehicle, perfect in all its parts, in default of which he 
becomes responsible for any loss or injury that may be 
suffered,”’ has no relation to the question here before us, 
The case he was considering was that of a car made with- 
out guards at the windows, to prevent the arms of pas- 
sengers being thrust out to their injury, which he con- 
sidered a defect in the construction of the car, making 
the carrier liable for negligence. 

The car was not perfect in its parts, as he thought; the 
car was imperfect in construction, and, therefore, not 
adapted to the end to be attained, to wit, security. It 
may not be amiss to say that this opinion of the chief 
justice, as to window guards, was not sustained by the 
court in banc, and has since been disputed in Pittsburgh 
and Connellsville R. R. Co. v. McClery,6 P. F. Smith, 204. 
The doctrine we are now asked to sanction is, that, 
though the car is perfect in all its parts, if imperfect from 
some latent and undiscoverable defect, which the ut- 
most skill and care could neither perceive nor provide 
against, the railway company must still be held to be 
responsible for injury to passengers, on the ground of 
an absolute liability for every defect. The plaintiff in 
error in effect contends that the defendants were war- 
rantors against every accident. But even in the case re- 
ferred to, Judge Gibson denied this rule. He said of the 
carrier, “ He is bound to guard him (the passenger) from 
every danger which extreme vigilance can prevent.”’ This 
expresses the true measure of responsibility. He an- 
swered a point in these words: “That the company is 
responsible only for defects discoverable by a careful man 
after a careful examination and exercise of sound judg- 
ment,” thus —“ This is true, but were there such an exam- 
ination and exercise of judgment? The defective con- 
struction of the car must have been obvious to the dullest 
perception,” etc. The same rule was laid down in Laing 
v. Colder, 8 Barr, 482. Judge Bell says, “it is long since 
settled that the common law responsibilities of carriers 
of goods for hire do not, as a whole, extend to carriers of 
passengers. The latter are not insurers against all acci- 
dents. But though (he says) in legal contemplation 
they donot warrant the absolute safety of their passengers, 
they are bound to the exercise of the utmost degree of 


diligence and care, The slightest neglect against which 
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human prudence and foresight may guard, and by 
which hurt or loss is occasioned, will render them 
liable in damages. The same doctrine will be found 
in substance in Railroad Company v. Aspell, 11 Harris, 
149, and Sullivan v. Philadelphia and Reading Railroad 
Company, 6 Casey, 234, and in other cases, In all the 
Pennsylvania cases, it will be found that negligence is 
the ground of liability on the part of a carrier of pas- 
sengers. Absolute liability requires absolute perfection 
in machinery in all respects, which is impossible. The 
utmost which human knowledge, human skill, and hu- 
man foresight and care can provide, is all that in reason 
can be required. To ask more is to prohibit the running 
of railways, unless they possess a capital and a surplus 
which will enable them to add a new element to their 
business, that of insurance. Nor can we carry the re- 
quirement beyond the use of known machinery and 
modes of using it. Railroads must keep pace with science 
and art and modern improvement, in their application to 
the carriage of passengers, but are not responsible for the 
unknown as well as the new. The rule laid down by the 
learned judge, in the language quoted in the second as- 
signment of error, is a correct summary of the law. The 
rule of responsibility differs from the rule of evidence. 
Prima facie when a passenger, being carried on a train, is 
injured without fault of his own, there isa legal presump- 
tion of negligence, casting upon the carrier the onus of 
disproving it. Laing v. Colder, 8 Barr, 482; Sullivan v. 
Philadelphia and Reading Railroad Co., 6 Casey, 234; Shear- 
man and Redfield on Negligence, section 280; Reading 
Railroad, section 176 and notes. This is the rule where 
the injury is caused by a defect in the road, cars, or ma- 
chinery, or by a want of diligence or care in those em- 
ployed, or by any other thing which the company can 
and ought to control as a part of its duty to carry the pas- 
senger safely. But this rule of evidence is not conclu- 
sive. The carrier may rebut the presumptions and relieve 
himself from responsibility, by showing that the injury 
arose from an accident, which the utmost skill, foresight, 
and diligence could not prevent. 

We think none of the errors assigned are sustained, and 
the judgment is therefore affirmed. 





TRIAL BY JURY. 

The bright side of trial by jury is a theme that has 
occupied the time and received the attention of some of 
our ablest men—that key which unlocks the beautiful 
relations principles of law sustain toward each other. 
Blackstone declares, after summing up its numerous ex- 
cellencies, “the trial by jury to be the palladium of 
British liberty, the glory of the English law, and the 
most transcendent privilege which any subject can enjoy 
or wish for.”” (Book iii, 397.) 

Such is the language we have long been familiar with, 
associated closely with our earliest education, and to 
impeach it makes one feel like profaning the wisdom of 
our ancestors, It is Uzzah touching the ark of the cove- 
nant. Yet this isan age of law reform—an age of uni- 
versal change — the transition period of our history. 

At this present time, according to the regulation of our 
courts, and the right of appeal, the trial by jury is actu- 
ally abolished in practice in ninety-nine out of every 
hundred cases. The time has at length arrived when the 
trial by jury must itself be tried. 

By a little reflection, it will strike the mind that there 
isa remarkable contrast between the manner of con- 
ducting a legal dispute, and that which is followed in the 
ordinary affairs of life. If a man wants a pair of shoes 
made, he employs a number one shoemaker. If a man 
breaks his leg, he employs a surgeon who has spent half 
his life-time in the business. If he happens to be in- 
volved in a difficult question of law, he wants a man who 
has grown grey in the study of reports and statutes; and 
yet, with all this, if his property, his reputation, his 
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liberty, or his life is at stake, he must intrust it to the 
voice of twelve men, not one of whom may have ever 
entered a court room before, : 

As Numa was taken from the plow to the scepter, so at 
the summons of the law, our jury quit their shops for the 
courts of justice; they march straight from the weighing 
of cheese to the weighing of testimony; from dealing in 
candles and bacon, to dealing with the lives, properties 
and liberties of men. The Greeks fabled that the goddess 
of wisdom sprang fully armed and grown from the head 
of Zeus. We believe that judicial wisdom springs forth 
mature from every tradesman’s head. I speak now of 
common juries. How often do they consist of men whose 
studies have been confined to their order-books and 
ledgers, who have taken no part in debate but those of 
the saloon, and whose discernment has been chiefly occu- 
pied in finding out whether Mr. Smith or Mr. Jones was 
to be trusted. These are the “‘judices facti,” the favorites 
of the law. 

The most trivial circumstance having the least possi- 
ble connection with the merits of the case, the lucky 
chance of the counsel getting the last word, or being un- 
popular, or the opposite attorney too sharp, having an 
acquaintance with the jury, the omission to call a partic- 
ular witness, or a hundred other things of as little real 
weight, may turn the scale, thus often disappointing the 
best lawyers. 

Another consequence is the disgraceful scenes which 
constantly occur in the jury-room, and even in open 
court. Our law reports are full of cases where the jury 
tossed up or drew lots for the verdict ; and it has some- 
times occurred, where one obstinate fellow, with a mule’s 
head and acamel’s stomach, has starved the other eleven 
into a verdict, against their convictions and their oaths. 
And only the other day, on a woman indicted for keep- 
ing a disorderly house, the verdict was, “‘ Not guilty, but 
we hope she won’t do it again.” — [Chicago Legal News. 
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CORRESPONDENCE, 
OwEao, Tioga Co., N. Y., Aug. 1, 1870. 
Editor ALBANY LAW JOURNAL: 

Dear Sir— A question has arisen whether, under the 
amended constitution reorganizing the judiciary, a 
county judge now in office, elected under the former con- 
stitution and laws and now seventy years of age and 
upward, can continue to hold his office longer than until 
the 31lst day of December next, the term for which he was 
elected (four years), not expiring till December 3lst, 
1871, 

Will you oblige many subscribers of the JouRNAL and 
other persons interested by giving your views through 
the JOURNAL on this matter. 

Sec. 13 of the amended constitution contains the fol- 
lowing clause: “ But no person shall hold the office of 
justice or judge of any court longer than until and includ- 
ing the last day of December next after he shal! be sev- 
enty years of age.”’ 

And by sec. 15, “ The existing county courts are contin- 
ued, and the judges thereof in office at the adoption of 
this article shall hold their offices until the expiration 
of their respective terms.” 

Query : Is the tenure of office of the county judge (he 
now being seventy years of age and upward) subject to 
the limitation of age prescribed for justices of the su- 
preme court, etc., by the above clause in sec. 13? 

It will be observed that the language of sec. 15, relating 
to county judges in office at the time of the adoption of 
the amendment and their tenure of office, is not sub- 
stantially unlike that of sec, 6, which provides for contin- 
uing the supreme court as it has heretofore existed and 
by continuing in office “‘ during their respective terms”’ the 
justices thereof. 

The questions herein propounded are likely to engage 
the attention of the electors of this county the coming 
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fall, andas there is a disagreement among lawyers and 
laymen as to whether the present incumbent of the 
office of county judge of said county (he being seventy 
years of age and upward) can exercise the duties of said 
office longer than until and including the 3lst day of 
December next by reason of age (the term for which he 
was elected not expiring till December 31st, 1871). 

Your views in the premises are respectfully solicited, 
hoping that you will find it convenient and agreeable to 
give them to the public through the JoURNAL. 

INQUIRER. 


Two classes of judicial officers are referred to in the 
judiciary article of the constitution. 1st. Those in 
office at the time of the adoption of the article. 2d. 
Those to be chosen after it goes into effect. The arti- 
cle does not designate the length of the terms of the 
first class; but, in three instances, directs, either in 
words or substance, that they shall remain in office 
until the expiration of their respective terms. These 
terms are fixed by the law in existence at the time of 
the adoption of the amended article, viz., by art. 6 of 
the constitution of 1846, As to the second class, their 
official terms are fixed at six and fourteen years, sub- 
ject to the following limitation, contained in sec. 13: 
“But no person shall hold the office of justice or 
judge of any court longer than until and includ- 
ing the last day of December next after he shall be 
seventy years of age.”’ 

If this limitation should be applied to the first class 
there would be a contradiction in the terms of the 
organic law. Such could not have been the intention 
of the people in adopting the amended article. By 
applying the limitation to those persons only who 
are elected subsequent to the adoption of the article, 
the conflict is avoided, and effect given to every part 
of the constitution. 





BOOK NOTICE, 
Diamond Edition of the Code. New York: Diossy & Cuim- 
pany. 1870. 

One of the most popular and valuable editions of the 
code ever issued was the little diamond, or “ vest pocket” 
edition issued by Diossy & Co., some two years ago. The 
present is an improved style of the same edition, having 
all the amendments to the present time,and the new 
judiciary article of the constitution, together with a full 
index. We are glad to notice, also, that in the present 
issue the divisions of the code into titles and chapters 
have been retained, which was not the case in the former 
editions. For a vade mecum we most cordially commend 
the diamond edition to the practitioner. 





ForEIGN DIVORCE OF BRITISH SUBJECTS. —In the court 
of probate Lord Penzance gave judgment in the case of 
Shaw v. The Attorney-General, which raised the question 
as to whether a dissolution ofan English marriage by a 
foreign court held good in this country. The case stood 
thus: Betty Shaw petitioned the court to decree her mar- 
riage with William Shaw a valid one. She had formerly 
been married to a John Suthers, and had lived with him 
in England. They went abroad, but subsequently re- 
turned to this country; but shortly after, first Suthers 
and then his wife went to America. She seemed to have 
settled in the state of Iowa, but did not see her husband. 
She afterward obtained a divorce from him on the 
ground of his adultery and desertion. There was evi- 
dence that both parties always intended to return to 
England, and the petitioner did so, and married a man 





named Shaw. His lordship was of opinion that where 
two persons went to a foreign country and became domi- 
ciled there, and by their own act were part and parcel 
of the community, it was only fair that, if grounds ex. 
isted for a divorce which would be good grounds in the 
English court, the decision of the foreign court should be 
looked on as a good ‘dissolution in this country. But in 
the present case Suthers had never set foot in the state 
of Iowa, and had no domicile there. He had never re. 
ceived the petition, so that the Iowa court acted on an 
ex parte statement. Besides this, neither party intended 
permanently to remain in America. He should, there- 
fore, dismiss the petition. —[London Law Times. 
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CONFEDERATE MONEY NO CONSIDERATION FOR NorrE, — 
The supreme court of Alabama has decided that, where 
a note was given in renewal of another promissory note 
which had been made between the same parties during 
the late rebellion, for a loan of confederate treasury notes 
and for no other consideration, these confederate notes 
were illegal and traitorous in their origin and design, 
and could not be a basis of a lawful contract, and that the 
renewal of the note did not take away the illegality of 
the original contract,and that the plaintiff could not 
recover. Lawson v. Miller.—([Chicago Legal News, 





LEGAL NEWS. 


Mr. Mitchell, formerly attorney-general of Ireland, is 
dead. 


Wheting Griswold has been nominated for attorney- 
general of Massachusetts. 

Mr. Garrett Ackerson, Jr., of Hackensack, N. J., has 
resigned as prosecutor of the pleas for Bergen county. 

More divorces have been granted in New Jersey since 
the war than in all the previous history of the state, 

A woman has been indicted in a Philadelphia court as 
a common scold. 

William H. Hanna, a prominent lawyer of Blooming- 
ton, Ill., was recently killed by lightning while abed in 
his house. 


Hon. Wm, Brown, of Rockford, Ill, has been elected 
judge of the fourteenth circuit, in place of Hon. Benj. R. 
Sheldon, elevated to the supreme bench. 


The police court at Washington, the 15th inst., on oath 
of Frederick M. Clark, of the special service, pension 
bureau, issued a warrant for the arrest of Representative 
R. R. Butler, on a charge of forgery. 


The Newark, N. J., city council refuses to prosecute the 
violators of the Sunday liquor law unless the mayor will 
proclaim his intention to deal with such cases according 
to law. 


Hon. T. F. Tipton, of Bloomington, II1., has been elected 
judge of the eighth circuitin that state, to fill the vacancy 
occasioned by the election of Hon, John M. Scott to the 
supreme bench. 


J. W. Douglass, acting commissioner of internal rev- 
enue, has decided “ that where interest and coupons fall 
due,at any time during the five months ending 3ist 
December, 1870, no tax whatever is to be withheld there- 
from, but the person receiving such payments must 
return the same as part of their income.”’ 


Changing one’s name in France is somewhat more dif- 
ficult than in this country. The authorities have to be 
petitioned for permission in due form, and the petition 
is frequently refused, especially if people want, as is 
often the case, to change their name for one already ap- 
propriated by a distinguished family. Last year one 
hundred and forty asked permission, and thirty gotit. 


FETET FREES 
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A CURIOSITY OF CRIME, 


“One of the men captured at Binghamton under sus- 
picion of connection with the murder and burglary at 
Halbert’s store last Wednesday night, was identified by 
Judge Balcom as Edward H. Rulloff, who, some twenty- 
five years ago, was sent to state prison from Ithaca, and 
served out a term of ten years at Auburn, for the abduc- 
tion and undoubted murder of his wife and child. He 
refused, when arrested, to give any account of his where- 
abouts on the night of the murder, but after an exami- 
nation he was discharged, there being no evidence against 
him. But some time after his discharge some person re- 
minded Judge Balcom that on one occasion Rulloff 
escaped from prison and froze his feet so that he lost a 
portion of one of them, and that one of the shoes left by 
the burglars in the store had apparently been worn on 4& 
deformed or defective foot, Officers were immediately 
sentin pursuit of Rulloff, who was re-arrested,and the 
shoe found in the store fitted his foot exactly! The evi- 
dence against him was deemed conclusive, and he was 
committed to jail.” 

We find the above in the Troy Times of August 24th. 
The history of the trials of this man Rulloff, for the 
murder of his wife and child, is one of the most sin- 
gularly interesting to be found in the criminal an- 
nals of the country. From the reports of these trials 
we condense the following, giving the main facts of 
the case: 

Edward H. Rulloff was by birth a German, of intel- 
ligence and of a considerable degree of cultivation. 
In the fall of 1843 he appeared at Dryden, in this 
state, and taught a select school during the winter. 
Among his pupils was Harriet Schutt, a girl of nine- 
teen, and daughter of a very respectable farmer of the 
town. During the winter Rulloff formed an attach- 
ment for Miss Schutt, which resulted in their mar- 
riage in the December following. The summer pre- 
vious to his marriage Rulloff devoted to the study of 
medicine, and the winter following he practiced asa 
physician at Dryden, living with his wife’s father, and 
in the spring removed to Ithaca. 

A few months subsequent to the marriage Dr. Bull, 
acousin of Mrs. Rulloff, called at her father’s, where 
she was, and, on coming in, kissed her and her sisters. 
He was a single man, very intimate with the family, 
and in the habit of kissing the female members of it 
when he met them. Rulloff was angry with his wife 
for permitting Bull to kiss her, charged her with hav- 
ing criminal intercourse with him, and forbade her 
allowing him again tocome near her. Afterthat Rulloff 
and his wife had frequent difficulties about Dr. Bull. 
Several times he threatened to leave her, and twice or 
three times did leave her fora day orso. With the 
exception of these difficulties they appeared to live 
happily together, and he seemed to be very fond ofher. 

While at Ithaca, the summer after the marriage, a 
brother of Mrs, Rulloff left with her his little girl, 
during his absence on a visit. Rulloff got offended 
because the brother did not return as soon as expected, 
and undertook to compel the child to go home afoot, a 
distance of eleven or twelve miles. Mrs. Rulloff 





objected and Rulloff struck her. A little after they 
went up stairs together, and directly the women 
below, hearing a noise, rushed up to the room and 
found Rulloff and his wife clinched together. Mrs. 
Rulloff said, ‘Come up quick, Edward is going to 
make me take poison, and take it himself.” He had 
a bottle in his hand. He said, “ By the living God, 
this poison will kill us both in five minutes, and that 
would put an end to these troubles.”’ Hethrew the bot- 
tle out of the window and began to twit her about Buil. 
She dropped on her knees before him and said, ‘‘ Oh, 
Edward, I am innocent as an unborn child.” He 
struck her in the face and said, “ Get away, God damn 
you; you know better than to come near me when I 
am angry.’”’ The blow knocked her over. He told 
her she could go and live with Dr. Bull, and seek all 
the pleasure she wished to, for he didn’t want to live 
with her any more. She answered, “ You’re mine 
forever, dear Edward, whether you live with me or 
not.” 

One of the women who witnessed this transaction 
afterward advised him to go away and let his wife 
live in peace. Rulloff said that before he would leave 
her to another he “ could serve her as Clark did his 
wife.’’ Clark had been hung for the murder of his 
wife. He said that Clark was a gentleman; that he 
would chop his wife as fine as mince meat; that he 
sometimes felt like destroying the whole family, and 
then being hung like an honest man, as Clark was. 

On another occasion, shortly after the death of the 
wife and child of Mrs. Rulloff’s brother, Rulloff said 
to Mrs. Schutt, his wife’s mother, ‘‘ It is strange that 
you have raised so many children without losing any, 
but your grey heir will yet go down in sorrow to the 
grave. William’s wife and child have gone, and Har- 
riet (his wife) and her babe will go next.’ 

In the fall of 1844 Rulloff, with his wife and infant, 
moved to Lansing, not far from Ithaca, and began to 
keep house. On the afternoon of June 24th, 1845, 
Mrs. Rulloff took tea with the family of a Mr. Rob- 
ertson, who lived opposite. Mrs, Robertson then 
noticed on her finger “‘a valuable ring, with aset init”’ 
which she had never seen her wear before. That 
evening, Mrs. Robertson’s daughter spent with Mrs. 
Rulloff, at the request of Rulloff, who was to be out 
for an hour or so. There were some Indians in the 
neighborhood, and Rulloff said his wife might be 
afraid to stay alone. During the evening Rulloff 
came in with a couple of the Indians, and showed his 
wife and Miss Robertson their jewelry and moccasins, 
He then gave them some money and they went away. 
At nine in the evening Miss Robertson left. Mrs. 
Rulloff was holding her child g» her lap, and Rulloff 
was stirring some medicine or compound in a cup. 
This was the last ever seen of the wife and child. 

The next day in the forenoon Rulloff called at the 
house of William Schutt, his wife’s brother, at Ithaca, 
and told Mrs. Schutt that he and his wife were going 
on a visit between the lakes, to be gone five or six 
weeks. About noon he called at his neighbor Robert- 
son’s, got his horse and wagon, said he wanted to takea 
chest to Mottville, to his uncle’s; that his uncle had 
called the night before and had left a chest to make 
room for his, Rulloff’s, wife, who had gone home 
with him. Robertson went down and helped him 
load the chest. Rulloff shoved the chest to the door 
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and the two putit in. Robertson thought the chest 
very heavy, and estimated that his end would weigh 
sixty or seventy pounds. The shutters of the house 
were closed, as if the family had gone away. Rulloff 
drove off in a direction that would lead him to the 
lake, a few miles distant. The next day he returned 
with the horse and wagon, and the chest, empty. 
That evening he called again at the house of William 
Schutt; told the family that he had concluded 
not to start on his visit with his wife till the next 
day. After tea he read the “ Mysteries of Paris,” 
and wept at some passages in it. Then he took from 
his pocket a ring, the one Mrs. Robertson had noticed 
on Mrs. Rulloff’s finger the day before the disappear- 
ance, and asked William if he recognized it. Wil- 
liam said that it was one he gave to Mrs. Rulloff sev- 
eral years ago. Rulloff said, ‘‘ Don’t you want to take 
it back.”” The answer was, “No, give it back to your 
wife.” He put the ring back and said he had carried 
it for some weeks. He left that evening, and did not 
reappear till some six weeks after. He then said he 
had come from between the lakes, where his wife was. 
William informed him that there was arumor that he 
had murdered his wife. He seemed somewhat sur- 
prised and quite restless. During the conversation 
at supper he said his wife and child were near Erie, 
Pennsylvania, but did not say with whom. He then 
left to go to his wife’s father’s. In about a week 


he returned, and said his wife was at Madison, 
Ohio, but declined to give any further information. 
He finally agreed to write to his wife and wait for an 


answer. He wrote to his wife asking her to answer 
that she was alive and well, and directed it to Madi- 
son, Ohio. During the evening Rulloff disappeared. 
Meanwhile, the house in which Rulloff and his wife 
lived had been examined. The bed was not made— 
part of the bedding was lying onachair. A skirt lay 
in a circle at the foot of the bed. Some dishes were 
on the table unwashed, shoes, stockings, elastics, etc., 
were scattered about. A traveling basket that Mrs. 
Rulloff always carried when she went away, was found 
on the bureau. A large cast iron mortar of twenty- 
five or thirty pounds, and several flat-irons were 
missed. Nothing else was noticeable about the house. 
Ephraim Schutt, brother of Rulloff’s wife, as soon 
as he heard that Rulloff had escaped, went in pursuit 
of him and found himat Rochester. Rulloff promised 
to take him where his wife was and they went on 
together to Buffalo; Rulloff was restless and uneasy, 
often expressing apprehensions that the officers were 
after him. While getting aboard a boat at Buffalo he 
succeeded in again making his escape. The brother 
went on to Madison, Ohio, but could get no trace of 
his lost sister and her child. He returned to Cleve- 
land, and there found Rulloff, had him arrested and 
brought to Ithaca. He still declined to give any in- 
formation of his wife or child, but said they were alive 
and well. During the six weeks of his absence, di- 
rectly after the disappearance of his wife, he was 
proved to have been in Chicago, under a false name. 
He there borrowed some money of a man to whom 
he said that his wife and child had died about six 
weeks before, down in Illinois near the Illinois river. 
He left a chest as security for the money; afterward, 
when the chest was opened it was found to contain a 
number of books, papers, lectures on phrenology, a 








———— 
small box containing “‘woman’s fixings,” an infant’s 
cap, a paper containing a lock of hair, labeled “a lock 
of Harriet’s hair,’ and another paper with the words 
written on it, “Oh that dreadful hour.” The cap, 
“woman’s fixings,” etc., were afterward identified ag 
having belonged to his wife. 

In due time Rulloff was placed on trial for the 
murder of his wife. The theory of the prosecution 
was that he had murdered his wife and child on 
the night of the 24th of June, that he had put 
their remains in the chest which he had borrowed 
the neighbor’s horse and wagon to take away, that 
instead of going to Mottville he had gone to the lake 
and sunk them by means of the iron mortar and flat- 
irons. But the prosecution being unable to establish 
by positive evidence, the death of the wife, he was 
acquitted. He was then tried on an indictment for the 
abduction of his wife and child, convicted and sen- 
tenced to Auburn state prison for a term of ten years, 
Before the expiration of his term, he was again in- 
dicted in Tompkins county, this time for the murder 
of his daughter. The court being unable to obtaina 
jury in Tompkins county, the cause was sent to Tioga 
county, where it was tried before the Hon. Charles 
Mason, on the 28th of October, 1856. The counsel for 
the defense insisted that the prosecution must prove 
the fact of the death by direct and positive evidence, 
but Judge Mason charged the jury that, while this 
was true asa general proposition, yet it had its excep- 
tions. He said, “I am of opinion that the rule, as un- 
derstood in this country, does not require the fact of 
death to be proved by positive and direct evidence, in 
cases where the discovery of the body after the crime 
is impossible. In such cases the fact may be estab- 
lished by circumstances, where the evidence is so 
strong and intense as to produce the full certainty of 
death.” 

The jury returned a verdict of “guilty,” and the 
prisoner was sentenced to be hung. 

A motion for a new trial was made on behalf of the 
prisoner, and was argued before Justices Mason, Gray 
and Balcom, at a general term in the sixth judicial 
district. Joshua A. Spencer appeared for the prisoner, 
and Daniel S. Dickinson for the people. The court 
sustained the verdict and denied the motion foranew 
trial. Balcom, J., dissenting. The opinion of Mr. 
Justice Mason contained a very full and elaborate ex- 
amination of the authorities. The case is reported in 
3 Parker’s Criminal Reports, 401. 

The case was then carried to the court of appeals by 
writ of error. The opinion of the court was delivered 
by Chief Justice Johnson, and is one of the ablest ever 
delivered from that bench. The judgment was re- 
versed and a new trial ordered. The court held that to 
warrant a conviction of murder, there must be direct 
proof either of the death as by finding and identifica- 
tion of the corpse, or of criminal violence adequate to 
produce death, and exerted in such a manner as fo 
account for the disappearance of the body. Thus was 
affirmed and re-established the rule laid down by Lord 
Hale nearly two hundred years ago. “ I would never” 
said Lord Hale, “‘ convict a person of murder or man- 
slaughter unless the fact were proved to be done or at 
least the body found dead, for the sake of two cases, 
one mentioned in my Lord Coke’s P. C., cap. 104, p. 
232, a Warwickshire case: another that happened in 
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my remembrance, in Staffordshire, where A. was long 
missing, and upon strong presumptions B. was sup- 
posed to have murdered him, and to have consumed 
him to ashes in an oven that he should not be found, 
Whereupon B. was indicted of murder, and convicted 
and executed, and within one year after, A. returned, 
being indeed sent beyond sea by B. against his will, 
and so though B. justly deserved death, yet he was 
really not guilty of that offense for which he suffered.” 
2 Hale’s P. C. 290. As the death of the wife and child 
could not be positively established, a new trial was 
never had and Rulloff was eventually set at liberty. 

The correspondent from whom we quoted at the 
commencement of this article makes the statement 
copied below, of the truth of which we know nothing 
except that the ‘appeal’ of which he speaks as “ suc- 
cessful,’ which according to the context of the state- 
ment must have been the prisoner’s appeal to the 
general term, was not successful. 

“The appeal was successful. Sentence was postponed, 
and Rulloff was returned toIthaca. It was then, in view 
of the probability of the prisoner’s ultimate escape, that 
the people of the county were called to assemble in 
Ithaca, for the purpose of taking the law into their own 
hands and putting Rulloff to death. They gathered in 
thousands at the county jail, but sheriff Robertson, duly 
warned, had circumvented their plans. Disguising 
Rulloff as a woman, he had him driven early in the 
morning to an obscure point on the eastshore of Cayuga 
Lake, where a skiff in waiting conveyed him to the 
steamer, and he was safely transported to the jail at 
Auburn. He was subsequently returned to Ithaca, 
where he managed to escape, as was generally believed 
through the connivance of the jailer and his wife. It 
was during this period that he wandered off into West- 
ern Pennsylvania and Ohio, friendless, destitute, and 
nearly naked, in an inclement season, suffering perhaps 
ahundred deaths. Wher found at last he was so badly 
frozen that he could hardly walk, and a part of one of 
his feet had to be amputated. He was again brought 
back to Ithaca, whence he was conveyed to Binghamton, 
when the court of appeals reviewed his case and finally 
set him at liberty.” 

That Rulloff murdered his wife and child there can 
be little doubt ; that the principle of law established 
by the court of appeals and which resulted in his 
discharge, was correct, very few who carefully exam- 
ine the matter will deny. Thus is it sometimes pos- 
sible for the machinations of the evil to circumvent 
humanjustice. Butif,asisalleged, Rulloff was indeed 
connected with the recent murderat Binghamton, that 
fate may at last overtake him which he so richly de- 
served twenty-five years ago. 
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Hon. SARGEANT 8S. PRENTISS. 
(Conclusion.) 

Mr. Prentiss had scarcely passed a decade from his 
majority when he was the idol of Mississippi. While 
absent from the state his name was brought before the 
people for congress; the state then voting by general 
ticket, and electing two members. He waselected, 
the sitting members declining to present them- 
selves before the people, upon the claim, that 
they were elected at the special election, ordered 
by Governor Lynch, for two years, and not for the 
called session merely. Mr. Prentiss, with Mr. Word, 


seat. He was admitted to the bar of the house to 
defend and assert his right. He delivered then that 
speech which took the house and the country by 
storm; an effort which, if his fame rested upon it 
alone, for its manliness of tone, exquisite satire, gor- 
geous imagery and argumentative power, would have 
rendered his name imperishable. The house, op- 
posed to him as it were in political sentiment, reversed 
its former judgment, which declared Gholson and 
Claiborne entitled to their seats, and divided equally 
on the question of admitting Prentiss and Word. 
The speaker, however, gave the casting vote against 
the latter, and the election was referred back to the 
people. 

Mr. Prentiss addressed a circular to the voters of 
Mississippi, in which he announced his intention to 
canvass the state. The applause which greeted him 
at Washington, and which attended the speeches he 
was called on to make at the north, came thundering 
back to his adopted state. His friends—and their 
name was legion—thought before that his talents 
were of the highest order ; and when their judgments 
were thus confirmed — when they received the in- 
dorsement of such men as Clay, Webster and Cal- 
houn, they felt a kind of personal interest in him : he 
was their Prentiss. They had first discovered him — 
first brought him out—first proclaimed his great- 
ness. Their excitement knew no bounds. Political 
considerations, too, doubtless had their weight. The 
canvass opened —it was less a canvass than an ova- 
tion. He went through the state— an herculean task 
—making speeches every day, except Sundays, in 
the sultry months of summer and fall. The people 
of all classes and both sexes turned out to hear him. 
He came, as he declared, less on his own errand than 
theirs, to vindicate a violated constitution, to rebuke 
the insult to the honor and sovereignty of the state, 
to uphold the sacred right of the people to elect their 
own rulers. The theme was worthy of the orator, 
the orator of the subject. 

This period may be considered the golden prime of 
the genius of Prentiss. His real effective greatness 
here attained its culminating point. He had the 
whole state for his audience, the honor of the state for 
his subject. He came well armed and well equipped 
for the warfare. Not content with challenging his 
competitors to the field, he threw down the guantlet 
to all comers. Party, or ambition, or some other 
motive, constrained several gentlemen — famous be- 
fore, notorious afterward—to meet him. In every 
instance of such temerity, the opposer was made to 
bite the dust. 

The ladies surrounded the rostrum with their car- 
riages, and added, by their beauty, interest to the 
scene, There was no element of oratory that his 
genius did not supply. It was plain to see whence 
his boyhood had drawn its romanticinspiration. His 
imagination was colored and imbued with the light 
of the shadowy past, and was richly stored with the 
unreal but life-like creations, which the genius of 
Shakspeare and Scott had evoked from the ideal 
world. He had lingered, spell-bound, among the 
scenes of medizval chivalry. His spirit had dwelt, 
until almost naturalized, in the mystic dream-land 
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and knights-templars; with Monmouth and Percy 
—with Bois-Gilbert and Ivanhoe, and the bold 
McGregor—with the cavaliers of Rupert, and 
the iron enthusiasts of Fairfax. As Judge Bullard 
remarks of him, he had the talent of an Italian im- 
provisatore, and could speak the thoughts of poetry 
with the inspiration of oratory, and in the tones of 
music. The fluency of his speech was unbroken — 
no syllable unpronounced—not a ripple on the 
smooth and brilliant tide. Probably he never hesita- 
ted for a word in his life. His diction adapted itself, 
without effort, to the thought; now easy and familiar, 
now stately and dignified, now beautiful and various 
as the hues of the rainbow, again compact, even rug- 
ged in sinewy strength, or lofty and grand in eloquent 
declamation. 

His face and-manner were alike uncommon. The 
turn of the head was like Byron’s; the face and the 
action were just what the mind made them, The ex- 
citement of the features, the motions of the head and 
body, the gesticulation he used, were all in absolute 
harmony with the words you heard. You saw and 
took cognizance of the general effect only ; the partic- 
ular instrumentalities did not strike you; they cer- 
tainly did not call off attention to themselves. How 
a countenance so redolent of good humor as his at 
times, could so soon be overcast, and express such 
intense bitterness, seemed a marvel. But bitterness 
and the angry passions were, probably, as strongly 
implanted in him as any other sentiments or qual- 
ities. 

There was much about him to remind you of 
Byron: the cast of the head—the classic features — 
the fiery and restive nature — the moral and personal 
daring — the imaginative and poetical temperament — 
the scorn and deep passion—the deformity of which 
I have spoken — the satiric wit — the craving for ex- 
citement, and the air of melancholy he sometimes 
wore — his early neglect, and the imagined slights put 
upon him in his unfriended youth —the collisions, 
mental and physical, which he had with others — his 
brilliant and sudden reputation, and the romantic in- 
terest which invested him, make up a list of corres- 
pondencies, -still further increased, alas! by his 
untimely death. 

With such abilities as we have alluded to, and sur- 
rounded by such circumstances, he prosecuted the 
canvass, making himself the equal favorite of all 
classes. Old democrats were seen, with tears running 
down their cheeks, laughing hysterically ; and some 
who, ever since the formation of parties, had voted 
the democratic ticket, from coroner up to governor, 
threw up their hats and shouted for him. He was 
returned to congress by a large majority, leading his 
colleague, who ran on precisely the same question, 
more than a thousand votes. 

The political career of Mr. Prentiss after this time 
is matter of public history, and I do not propose to 
refer to it. 

After his return from congress, Mr. Prentiss con- 
tinued to devote himself to his profession; but, sub- 
sequently to 1841 or 1842, he was more engaged in 
closing up his old business than in prosecuting new. 
Some year or two afterward, the suit which involved 
his fortune was determined against him in the 





supreme court of the United States; and he found 
himself by this event, aggravated as it was by his 
immense liabilities for others, deprived of the accum- 
ulations of years of successful practice, and again de- 
pendent upon his own exertions for the support of 
himself andothers now placed under his protection, 
In the mean time the profession in Mississippi had 
become less renumerative, and more laborious, 
Bearing up with an unbroken spirit against adverse 
fortune, he determined to try a new theater, where 
his talents might have larger scope. For this pur- 
pose, he removed to the city of New Orleans, and was 
admitted to the bar there. How rapidly he rose to a 
position among the leaders of that eminent bar, and 
how near he seemed to be to its first honors, the 
country knows. The energy with which he addressed 
himself to the task of mastering the peculiar juris- 
prudence of Louisiana, and the success with which his 
efforts were crowned, are not the least of the splendid 
achievements of this distinguished gentleman. 

The danger is not that we shall be misconstrued in 
regard to the rude sketch we have given of Mr. Pren- 
tiss in any such manner as to leave the impression 
that we are prejudiced against, or have underrated the 
character of, that gentleman. We are conscious of 
having written in no unkind or unloving spirit of one 
whom, in life, we honored, and whose memory is 
still dear to us; the danger is elsewhere. It is two- 
fold: that we may be supposed to have assigned to 
Prentiss a higher order of abilities than he possessed ; 
and, in the second place, that we have presented, for 
undistinguishing admiration, a character, some of the 
elements of which do not deserve to be admired 
or imitated —and indeed, which are of most perilous 
example, especially to warm-blooded youth. As to 
the first objection, we feel sure that we are not mis- 
taken, and even did we distrust our own judgment 
we would be confirmed by Sharkey, Boyd, Wilkin- 
son, Guion, Quitman, to say nothing of the commen- 
dations of Clay, Webster and Calhoun, “ the immor- 
tal three,”’ whose opinions as to Prentiss’ talents would 
be considered extravagant if they did not carry with 
them the imprimatur of their own great names. But 
we confess to the danger implied in the second sugges- 
tion. With all our admiration for Prentiss — much 
as his memory is endeared to us — however the faults 
of his character and the irregularities of his life may 
be palliated by the peculiar circumstances which 
pressed upon idiosyncracies of temper and mind 
almost as peculiar as those circumstances, — it cannot 
be denied, and it ought not to be concealed, that the 
influence of Prentiss upon the men, especially upon 
the young men, of his time and association, was hurt- 
ful. True, he had some attributes worthy of unlim- 
ited admiration, and he did some things which the 
best men might take as examples for imitation. He 
was a noble, whole-souled, magnanimous man: a 
pure of honor, as lofty in chilvalric bearing, as the 
heroes of romance: but, mixed with these brilliant 
qualities, were vices of mind and habit, which those 
fascinating graces rendered doubly dangerous: for 
vice is more easily copied than virtue: and in the 
partnership between virtue and vice, vice subsidizes 
virtue to its uses. Prentiss lacked regular, self-deny- 
ing, systematic application. He accomplished a great 
deal, but not a great deal for his capital: if he did 
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more than most men, he did less than the task of such 
aman: if he gathered much, he wasted and scattered 
more. He wanted the great essential element of a 
true, genuine, moral greatness: there was not—- 
above his intellect — above his bright array of strong 
powers and glittering faculties—above the fierce 
hosts of passion in his soul—a presiding spirit of 
duty. Life was no trust to him: it was a thing to be 
enjoyed —a bright holiday season —a gala day, to be 
spent freely and carelessly —a gift to be decked out 
with brilliant deeds and eloquent words and all gew- 
gaws of fancy —and to be laid down bravely when 
the evening star should succeed the bright sun, and 
the dews begin to fall softly upon the green earth. 
True, he labored more than most men: but he 
labored as he frolicked—because his mind could not be 
idle, but burst into work as by the irrepressible in- 
stinct which sought occupation as an outlet to intel- 
lectual excitement: but what he accomplished was 
nothing to the measure of his powers. He studied 
more than he seemed to study,—more, probably, 
than he cared to have it believed he studied. But he 
could accomplish, with only slender effort, the end 
for which less gifted men must delve, and toil, and 
slave. But the imitators, the many youths of warm 
passions and high hopes, ambitious of distinction — 
yet solicitous of pleasure —blinded by the glare of 
Prentiss’ eloquence, the corruscations of a wit and 
fancy through which his speeches were borne as a 
stately ship through the phosphorescent waves of a 
tropical sea— what example was it to them to see the 
renown of the forum, the eloquence of the hustings, 
the triumphs of the senate, associated with the faro- 
table, the midnight revel, the drunken carouse, the 
loose talk of the board laden with wine and cards? 
What Prentiss effected they failed in compassing. 
Like a chamois hunter full of life, and vigor, and 
courage, supported by the spear of his genius — potent 
as Ithuriel’s—Prentiss sprang up the steeps and leaped 
over the chasms on his way to the mount where the 
“proud temple ”’ shines above cloud and storm; but 
mediocrity, in essaying to follow him, but made ridic- 
ulous the enterprise which only such a man with 
such aids could accomplish. And even he, not wisely 
or well: the penalty came at last, as it must ever 
come, for a violation of natural and moral laws. He 
lived in pain and poverty, drooping in spirit, exhaust- 
ed in mind and body, to lament that wasting of life, 
and health, and genius, which, unwasted, in the hey- 
day of existence, and in the meridian lustre of his 
unrivaled powers, might have opened for himself 
and for his country a career of usefulness and just 
renown scarcely paralleled by the most honored and 
loved of all the land. 

If to squander thus such rare gifts were a grievous 
fault, grievously hath this erring child of genius an- 
swered it. But painfully making this concession, 
forced alone by the truth, it is with pleasure we can 
say, that, with this deduction from Prentiss’ claims to 
reverence and honor, there yet remains so much of 
force and of brilliancy in the character—so much 
that is honorable and noble, and generous —so 
much of a manhood whose robust and masculine vir- 
tues are set off by the wild and lovely graces that at- 
tempered and adorned its strength, that we feel 
drawn to it not less to admire than to love. 





In the midst of his budding prospects, rapidly 
ripening into fruition, insidious disease assailed him. 
It was long hoped that the close and fibrous system, 
which had, seemingly, defied all the laws of nature, 
would prove superior to this malady. His uncon- 
querable will bore him up long against its attacks. 
Indeed it seemed that only death itself could subdue 
that fiery and unextinguishable energy. He made 
his last great effort, breathing in its feeble accents but 
a more touching and affecting pathos, and a more 
persuasive eloquence, in behalf of Lopez, charged 
with the offense of fitting out an expedition against 
Cuba, So weak was he, that he was compelled to 
deliver it in a sitting posture, and was carried, after 
its delivery, exhausted from the bar. 

Not long after this time, in a state of complete pros- 
tration, he was taken, in a steamboat, from New 
Orleans to Natchez, under the care of some faithful 
friends. The opiates given him, and the exhaust- 
ion of nature, had dethroned his imperial reason; 
and the great advocate talked wildly of some trial in 
which he supposed he was engaged. When he 
reached Natchez, he was taken to the residence of a 
relation, and from that time, only for a moment, did 
a glance of recognition fall—lighting up for an in- 
stant his pallid features — upon his wife and children, 
weeping around his bed. On the morning of —— 
died this remarkable man, in the 42d year of his age. 
What he was, we know. What he might have been, 
after a mature age and a riper wisdom, we cannot 
tell. But that he was capable of commanding the 
loftiest heights of fame, and marking his name and 
character upon the age he lived in, we verily believe. 

But he has gone. He died, and lies buried near 
that noble river which first, when a raw Yankee boy, 
caught bis poetic eye, and stirred, by its aspect of 
grandeur, his sublime imagination: upon whose 
shores first fell his burning and impassioned words 
as they aroused the rapturous applause of his aston- 
ished auditors. And long will that noble river flow 
out its tide into the gulf, ere the roar of its current 
shall mingle with the tones of such eloquence again 
—eloquence as full and majestic, as resistless and 
sublime, and as wild in its sweep as its own sea-like 
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Rolls mingling with his fame forever.” 


The tidings of his death came like wailing over the 
state, and we all heard them, as the toll of the bell fora 
brother’s funeral. The chivalrous felt, when they 
heard that “ young Harry Percy’s spur was cold,” 
that the world had somehow grown commonplace; 
and the men of wit and genius, or those who could 
appreciate such qualities in others, looking over the 
surviving bar, exclaimed with a sigh — 

“The blaze of wit, the flash of bright intelligence, 
The beam of social eloquence, 
Sunk with HIs sun.” 
~~ -- > e—_—= 

In Kentucky an ordinance requiring policemen to 
capture hogs while running at large in the public streets 
has been declared unconstitutional. 


James H. Brown has been nominated as the republican 
candidate for judge of the supreme court of appeals of 
West Virginia. 
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HUMOROUS PHASES OF THE LAW. 


vil. 
NEGLIGENCE. 


In this busy world men seldom stop to reflect on 
the multitude of dangers by which they are sur- 
rounded. We walk through perils thick as grass- 
blades. Most of these are the result of the negligence 
of our fellow-men. Very few areinevitable. We are 
accustomed to regard war as the state of greatest inse- 
curity, but peace hath her perils no less profound than 
war. The prescriptive right of death on the battle- 
field is but little stronger than in an apothecary’s 
shop, with a careless clerk. One may have his head 
taken off by a bomb-shell, hot from a mortar in battle, 
but he is also liable to have it cracked by a brick from 
a chimney whose mortar has failed to do its duty, at 
home. One may be rendered hors du combat by a 
charge of cavalry, but in turning a street corner he is 
not secure from annihilation by a runaway steed. A 
bayonet thrust in the abdomen is not a pleasant thing, 
and so is not impalement on a cane or umbrella in a 
crowd. A bulletin your head is decidedly confusing, 
but so is your neighbor’s vicious bull let in your front- 
door yard. A broken shaft on an ocean steamer is not 
necessarily fatal, nor isan Indian shaft on the west- 
ern plains —one may possibly “pull out” of both. 
Whether Erie under Commodore Perry, or Erie under 
Commodore Fisk, would be the more hazardous, is 
quite problematical. A voyage in one of Commodore 
Vanderbilt's ships is hardly safer than one would 
have been with any of the old Dutch admirals who 
led the van of naval battle. 

Man is continually striving to evade responsibility 
for his passive “inhumanity to man.’ The cry, 
“Am I my brother’s keeper?” is echoed after six 
thousand years, in every suit for damages occurring 
through negligence. The law, in its fundamental 
maxims, recognizes our duty of care for one another. 
It coneedes the right of property only on the condition 
of care toward others — sic utere tuo ut non alienum 
laedas. Being thus bound to some degree of consid- 
eration of the welfare of others, man invents various 
ingenious theories to lessen the degree, and so we 
have the doctrines of contributory negligence and im- 
puted negligence. Thus arose the struggle that has 
been going on for years in the courts of this state, to 
make negligence a question of law. One judge in 
England, in a recent case, doubted whether actions 
for negligence ought to be favored, and whether a 
traveler, as a member of society, ought not to bear his 
breaks and bruises uncomplainingly, as part of the un- 
avoidable ills that society is heir to. My own im- 
pression is that every man ought to be left to his 
own tastes on this point. If the English judge finds 
in such considerations a salve for his broken bones, 
and the wherewithal to pay his surgeon, let him be 
indulged like any other harmless maniac. A learned 
friend of mine, who approves of capital punishment, 
says that he would advise that in capital trials, one of 
the inquiries should be, what were the views of the 
deceased on the subject of capital punishment, and that 
the punishment of the criminal be adapted to the opin- 
ions of his victim. "Would not this be a good idea, in 
case of death produced by negligence? Let the judge’s 
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surviving relatives stand or fall by their decedent's 
notions. But it is too much to expect that weak 
human nature should rise at once to the exalted plane 
of his lordship’s philanthropy. 

It must be remembered, too, that the common law 
had a nice little dogma — actio personalis moritur cum 
persona —a personal action dies with the person. So, 
if, through the negligence of another, one was almost 
killed, he might recover damages; but if he was quite 
killed, no right of action survived to his relatives, 
Dead men tell no tales, and warrant no lawsuits. It 
is true that statutes have been enacted in many com- 
munities, correcting this defect ; but as if to encourage 
murder, the right to recover has been, in a majority 
of instances, limited to some specific sum, much 
lower than would ordinarily be awarded for injuries 
not mortal. 

The doctrine of negligence has caused a good deal 
of oscillation in the scales of justice, and very strange 
cases have come before the courts. Some of these are 
not unfamiliar, but it may serve to amuse a leisure 
moment to collect them, and refresh our memories in 
their oddities. 

Scott v. Shepherd (2 W. Bl. 892), is the leading case 
on this subject. The defendant threw alighted squib, 
or serpent, made of gunpowder, into the market- 
house, where a large concourse of people were assem- 
bled. It fell on the standing of one Yates, who sold 
gingerbread. One Willis, to prevent injury to him- 
self and the wares of Yates, took it up instantly, and 
threw it across the market-house. It fell upon the 
standing of one Ryall, who sold the same sort of 
wares; he, in like manner and with a similar intent, 
threw it to another part of the market-house, when it 
struck the plaintiff in the face, and, bursting, put cut 
one of his eyes. The plaintiff recovered damages. 
The main discussion was as to the form of the action, 
The conduct of Willis and of Ryall was declared to 
be necessary in self-preservation, and for the pro- 
tection of their goods. The court seemed to recognize 
the soundness of the scripture idea, and to intimate 
that if Yates’ and Ryall’s customers asked for bread 
they were not to be put off with a “serpent.” Justice 
Gould observed that ‘ the defendant may be consid- 
ered in the same view, as if he himself had personally 
thrown the squib in the plaintiff’s face ;”’ and Justice 
Nares, apparently innocent of any intentional pun, 
approved this idea, and quoted the maxim, “ Qui facit 
per alium, facit per se.’”’ Whether the same doc- 
trine would prevail in case of a libelous and inflamma- 
tory “squib” copied from one newspaper into an- 
other, was not considered, but is an interesting ques- 
tion. And so the report of this squib has resounded 
for a hundred years, and if it be considered as a 
“serpent,” it has, like its prototype in Eden, laid the 
foundation of a great deal of strife and litigation, and 
its trail is yet to be seen in the courts. 

Guille v. Swan (19 Johns, 381), is the famous balloon 
case. Guille ascended in a balloon in the vicinity of 
Swan’s garden, and descended into his garden. When 
he descended his body was hanging out of the car of 
the balloon in a very perilous situation, and he called 
to a person at work in Swan’s field, in a voice audible 
to the pursuing crowd, to help him. After the balloon 
descended it dragged along over potatoes and radishes 
about thirty feet, when Guille was takenout. Morethan 
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two hundred persons broke into Swan’s garden through 
the fences, and came upon his premises, beating down 
his vegetables and flowers. The damage done by the 
balloon was $15, but the crowd did much more. Held, 
that although ascending in a balloon was not an unlaw- 
ful act, yet, as the defendant’s descent, under the cir- 
cumstances, would ordinarily and naturally draw the 
crowd into the garden, either from a desire to assist 
him, or to gratify a curiosity which he had excited, he 
was answerable in trespass for all the damage done to 
the garden of the plaintiff. It is evident enough that 
it was not the ascent that was unlawful, it was the 
descent. When Pat fell off the house he said it was 
not the fall that hurt him, it was the stopping. But 
it seems rather hard that one must be answerable for 
the vegetable and floral consequences of human curi- 
osity, and for the officiousness of two hundred good 
Samaritans, when half a dozen would have answered 
every purpose. If science has to struggle against such 
things it is to be feared that the navigation of the air 
will remain an unsolved problem. If garden shoots 
are to be preferred to parachutes, man must be con- 
tent to crawl along the potato-and-radish-bearing earth 
at the snail’s-pace of sixty miles an hour. In the 
opinion of the court, Chief Justice Spencer speaks of 
the difficulty of controlling the horizontal motion of 
such machines. The real difficulty would seem to be 
rather in controlling their vertical motion. Yet just 
so Chancellor Livingston spoke, half a century ago, 
of railroads, suggesting that even if trains could be 
propelled ten miles an hour, it would be next to im- 
possible to stop them. But this idea of the conse- 
quences of curiosity is what troubles us. If this be 
the law, then Mr. Barnum, in transporting his fat 
woman or Chinese giant about the country, might be 
made to answer for the safety of the bridges broken 
down by the crowds assembled to gaze at those unri- 
yaled monstrosities. 

In Vandenburgh v. Truax (1 Denio, 464), it was 
held that where the defendant, having had a quarrel 
with a boy in a street in a city, took up a pick-ax and 
followed him into the store of his employer, the 
plaintiff, whither he fled, and in endeavoring to keep 
out of defendant’s reach, the boy ran against and 
knocked out the faucet from aeask of wine, by means 
of which a quantity of the wine ran out and was 
wasted, the defendant was liable to the plaintiff for 
the damage. The action of the boy was reasonable, 
for, from the nature of the defendant’s weapon, it was 
evident that he intended to pick a quarrel with him. 
The injury of the plaintiff was not the necessary con- 
sequence of the defendant’s act, but the act was of 
such a nature that it might naturally result in an in- 
jury to a third person. If the boy ran, the wine 
might run, and it is axiomatic to say that if Mr. Truax 
set in motion a pick-ax, he must abide the conse- 
quences, direct and indirect. It must not be supposed, 
however, that the defendant would have been liable 
for any injuries beyond those immediately connected 
with the occurrence. Ifthe wine had leaked through 
upon the premises of one living under this store, for 
instance, he would not have been answerable for that 
damage. Any different doctrine would involve a pos- 
sible train of consequences similar to those in the 
hursery legend of the old woman and her pig. 

In Bush v. Brainard (1 Cowen, 78) it was decided 





that an action will not lie for carelessly leaving maple 
syrup in one’s uninclosed wood, whereby the plaint- 
iff’s cow, being suffered to run at large, and having 
strayed there, is killed in drinking it. This was 
based on the ground that the cow had no right there. 
The defendant in this action, on the other hand, could 
not have maintained an action against the owner of 
the cow for the loss of his syrup, because, as the court 
said, “he was guilty of gross negligence in leaving 
his syrup where cattle running at large in the woods 
might have access to it.”” The plaintiff’s case seems 
to have been fatally defective in proof. There was no 
evidence to show that it was the disposition of cows 
to drink maple syrup, or that such indulgence was 
apt to be fatal, nor that the defendant had actual or 
presumed knowledge or notice of such disposition or 
result, Leaving out of view the question of trespass, 
the plaintiff ought to have failed through his own 
weakness. Under these circumstances, for the de- 
fendant to raise the objection that the animal was out 
of its proper bounds, was an appeal at once unneces- 
sary and cow-yardly. 

Cole v. Fisher (11 Mass, 136) was an action of tres- 
pass, vi et armis, The “ arms’ was a gun, which the 
defendant discharged, whereby the plaintiff’s horse 
was frightened and ran away with his chaise, break- 
ing it. The case came before the court on an agreed 
statement of facts, viz.: the defendant, after washing 
out two guns, went to the door of his shop, and stand- 
ing there, discharged one of the guns for the purpose 
of drying it, the shop door being a rod distant from 
the highway. The plaintiff’s horse was standing, 
harnessed, in a chaise, on the opposite side of the 
highway. Being frightened by the discharge, he 
broke the fastening and ran away, injuring the vehicle. 
The horse being unharnessed and put into a pasture 
in the defendant's neighborhood, the latter discharged 
another gun, for the like purpose of drying it. Upon 
this statement the opinion of the court was demanded. 
It was not shown that the defendant knew of the 
vicinity of the horse, and, consequently, he could not 
foresee that the horse would go off if his gun did. The 
pertinence of the second firing is a profound mystery, 
unless it may be argued that it tended to discharge 
the defendant. Possibly it was hoped that on the 
homeeopathic principle of similia similibus curantur 
this last act would restore the vehicle to a sound con- 
dition. This principle of physic proved effectual in 
the case of the wise man who jumped into the briar- 
bush. The court gave judgment for the plaintiff, and 
improved the opportunity to descant upon the im- 
propriety of discharging fire-arms, under nearly every 
conceivable state of circumstances except those agreed 
upon as the facts in this case. 

Lehman v. City of Brooklyn (29 Barb, 234), is a 
warning to mothers of young children. There was a 
well in one of the public streets of Brooklyn, level 
with the grade of the sidewalk, and usually closed 
with a wooden cover, having a square opening in the 
center, which was also covered with a lid on leathern 
hinges. A child, four years old, was found dead in 
the well, within half an hour after his leaving home. 
In this action, by the child’s administrator, it was 
held, that, considering the tender years of the child» 
and the nature of the accident, the plaintiff was bound 
to show. how: the occurrence came about, and to ex- 
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plain how the child came to the well, and whether it 
was closed or not when he came there. For aught 
that appeared, his mother may have thrown him 
there, or he may have rashly importunate gone to his 
death, like Saxe’s Briefless Barrister, who 
“espied a deep hole in the ground, 
And sighed to himself, it is well.’ 


Consequently the recovery was held not maintainable. 
Whether the truth lay at the bottom of that particular 
well, we have no information, for this is the last of 
the case in the books, and we are in the dark whether 
Lehman brought appeal, invoked the aid of the court 
in a new trial, or was squeezed dry on the first. The 
chagrin of the plaintiff’s attorney must have been 
materially mitigated by Judge Brown’s remarking, 
in the opinion: “ This action was most indifferently 
and inefficiently tried, for the examinations failed to 
bring out the facts upon which its determination must 
ultimately depend.” 

Castles v. Duryea (32 Barb. 480) is a singular case. 
The famous Seventh regiment of New York militia, 
in July, 1855, under official orders, were encamped at 
Kingston, the defendant being in command as colonel, 
The plaintiff visited the camp ground with her infant 
child, and was sitting with other spectators at a place 
appointed for them by the officers of the regiment. 
During the evolutions of the regiment the defendant 
gave the command to fire, the regiment then facing 
the spectators, about three hundred and fifty feet dis- 
tant, the colonel being eighty paces in front of the 
regiment. It was supposed that the guns were loaded 
only with blank cartridges, but a musket ball struck 
the plaintiff, permanently crippling her arm, and 
killed the child. It was proved that earlier in the day 
of this occurrence, the company from which the fatal 
ball must have proceeded, had been engaged in target 
shooting with ball cartridge; some of the guns were 
not discharged, although the caps exploded. In pur- 
suance of orders, these guns were examined and sup- 
posed to be unloaded. There was a general order that 
each captain should cause an inspection of arms thirty 
minutes before going into line, to see that they were 
not loaded. The court left the case to the jury, who 
found for the plaintiff. The court charged the jury 
that the plaintiff could not recover unless she proved 
negligence on the part of the defendant; that no action 
could be maintained against him for an act done by 
him in the execution of his office, and within the 
scope of his authority, if done with all reasonable care 
and caution; nor was he responsible for the negli- 
gence of those under his command, unless he gave an 
improper order, or neglected to give a proper one, or 
neglected some prudent and necessary precaution. 
The questions of fact not coming up for review on the 
appeal, we are left to conjecture to discover the ground 
of the recovery, but it probably was the firing in the 
direction of the spectators. This was rather hard 
measure for the gallant colonel, who had boldly ex- 
posed himself to the same or even greater peril. 
Probably he had witnessed the target practice that 
morning, and concluded that the danger of being hit 
was trifling. Perhaps, recollecting the man in the 
old Greek story, who, seeing an unskillful archer 
shooting at a mark, placed himself in front of the 
target as the only place of safety, he considered him- 





——S 


self and the spectators in the safest position. If this 
be so, his contempt for the skill of his command cost 
him $1,500. Next time he will probably order them 
to fire in the air, having previously harvested all the 
smal! boys from the neighboring trees. The damages 
were, perhaps, mitigated by the proof that the regi- 
ment had humanely paid the doctors, and erected q 
monument to the child. The action was for the injury 
to the mother alone, 

Ryan v. The New York Central Railroad Company 
(35 N. Y. 210) is a novel and interesting case. The 
defendants, through the negligent management of one 
of their engines, set tire to one of their wood-sheds, 
The flames communicated to and consumed the plaint- 
iff’s house, 130 feet distant. The plaintiff was non- 
suited, and the court of appeals affirmed the judg- 
ment, on the ground that the damages were too re-, 
mote, and not the necessary and natural result of the 
negligence. The cases of the squib, the balloon and 
the wine-cask were distinguished from this by the 
feature of intention which entered into them. Butafter 
giving this excellent and unanswerable reason for their 
judgment, the court proceed to strengthen their posi- 
tion by assigning another, entirely fallacious and in- 
effectual ; they say the plaintiff ought not to recover, 
because “‘ no such action has ever been sustained in the 
courts of this country, although the occasion for it has 
been frequent and pressing.” By “sustained” the 
judge means “ prosecuted.’’ Hethen instances the great 
fire in Harper’s publishing establishment, which arose 
from negligence, and says: ‘ Yet we have no report 
in the books, and no tradition, of any action brought 
against them to recover such damages.’’ He also 
quotes Littleton’s rule, ‘‘ what never was, never ought 
to be,’ which is about as reliable as “ whatever is, is 
right.”” Now it seems a weak answer to aclaim of 
right, that the claim is novel. In the class of cases 
under consideration, parties have generally been 
under no inducement to bring their action, because 
they have been insured. And if they were not, the 
very wealth which would enable the negligent party 
to respond in damages would deter the injured party 
from entering upon along and expensive litigation. 
It is notorious that no judgment can be collected of a 
railroad company except at the very end of the law’s 
rope. 

Suppose Col. Duryea had set up in answer to Mrs, 
Castle that her claim was insupportable, because, al- 
though such occurrences must have taken place at 
musters before, yet people had suffered their wounds 
silently like good citizens, and said nothing about 
them, and so ought she. Would that have been an 
answer? The learned and accomplished judge who 
writes in this case would not have thought so. Chief 
Justice Shaw once condescended to use the same rea- 
son, in a case where he had another reason that was 
sufficient— Anthony v. Staid (11 Metc. 290). ‘The 
action concerned a pauper, and, perhaps, the judge 
thought a poor reason befitted such acase. But one 
good reason is better than a good one and a poor one, 
in any case. Judge Cowen once nonsuited a plaintiff 
fora reason that occurred to his mind, and not sug- 
gested by counsel. ‘And then, your honor,” said the 
defendant’s counsel, rising, ‘ there is another reason.” 
“What do you want of another?” interrupted the 
great judge, “isn’t one good reason enough?” 
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It has been repeatedly held that, if one sets man- 
traps on his own land, he is liable for injuries arising 
therefrom, even to trespassers, unless ample notice 
has been given of the existence of the traps. But this 
rule does not apply as between the proprietor of a 
theater and an actor in hisemploy. So held in Sey- 
mour v. Maddoz (16 Q. B. 326), which was the case of 
an actress, who, in passing off the stage, fell through 
an open trap door and was injured. The court said 
the proprietor was under no obligation to guard and 
light such places, and made light of the plaintiff’s in- 
juries, remarking: “The servant is not bound to 
enter the master’s service; but if he does, and finds 
things in a certain state, he must take the conse- 
quences, if any, that may occur owing to such a state 
of things.” Now, would not the manager’s liability in 
such a case, depend, by this course of reasoning, on 
whether the trap was open or shut at the time the 
engagement was formed? If the actress hired out 
with the trap and her eyes open, of course she ran her 
own risks of herself and her engagement falling 
through together; but if it were then shut, had she 
nota right to presume that it would continue to be 
closed? How else could she be presumed to have 
“found things in a certain state?’ 

But it makes a difference, it seems, whether one is 
hurt in going down or in comingup. Thusin Brydon 
y. Stewart (2 Macq. H. L. 30), it was held, that, where 
a workman in the mine of the defendant was killed 
while coming up, by a stone falling upon him, through 
the carelessness of the defendant, the defendant was 
liable in an action by the widow, although the de- 
ceased was coming up on astrike, and with the inten- 
tion of quitting work, unless his demands were com- 
plied with. The house of lords said that the defend- 
ant, having let the deceased down, was bound to bring 
him up in safety. So in the case of the actress —if, in 
the character of La Comare, in the opera of Crispino, 
she had safely descended into the well, but, owing to 
the manager’s want of care, had suffered injury in her 
etherial person in coming up again, an action 
would have been maintainable. And ifthe Ghost in 
Hamlet, after having comfortably rendered up him- 
self to sulphurous and tormenting flames in the first 
act, should experience, through the manager’s negli- 
gence, while coming up to prod Hamlet in the third 
act, the correctness of Virgil’s remark, Facilis decensus 
Averni, sed revocare gradum, etc., would not the 
mavager be bound to make a sound man of the shat- 
tered ghost ? 

During the prevalence of human bondage in this 
country, courts were much more apt to regard the 
“rights” of the master in his bi-furcated property, 
than the wrongs of the slave. So tender was the law 
of the claims of the slave owner, that they were even 
preferred, in South Carolina, to those of a whisky- 
vender. In Berkley v. Harrison (1 Strob. 525), a 
shopkeeper, in violation of the statute on that subject, 
sold ardent spirits, to wit, whisky, to the plaintiff’s 
slave, by means whereof the slave became intoxicated, 
lay out all night, and died. The court, in giving 
judgment for the plaintiff, said “‘ the drinking and in- 
toxication of the slave were the natural and probable 
consequences of selling liquor to him; the lying out 
allnight was the immediate effects of the intoxication ; 





and the two produced death.’’ One cannot avoid ad- 
miring the superior humanity and wisdom of the 
South Carolinian laws, which gave the master the mon- 
opoly of drunkenness. In Sparta a father would make 
his slaves drunk as a warning spectacle to his sons, 
but I suppose in South Carolina the white furnished 
the warning and the black derived the lesson. Again, 
in Wright v. Gray (2 Bay, 464), the defendant, being 
concerned in a horse-race, persuaded a negro boy be- 
longing to the plaintiff, without his master’s permis- 
sion, to ride the defendant’s horse, which, during the 
race, threw the boy against a tree and killed him. A 
verdict for the plaintiff was sustained on appeal, on 
the ground that one who officiously interferes with 
another’s property, without his permission, is liable 
for all the consequences, whether intentional or not. 
If the horse had bolted into a free state with the boy, 
an interesting question might have arisen whether the 
defendant would have been liable for the consequent 
loss of the boy. In Priester v. Angley (5 Rich, Law, 
44), the defendant permitted his infant son to take a 
gun to drive slaves from the defendant's cane patch, 
but cautioned him to fire so as not tohitany one, The 
son fired and scared one darkey so that he was of no 
more use to his master, except for his hide and tallow. 
There was evidence that the son did not intend to take 
the negro’s life. The defendant was held responsible 
for the value of the “ critter.” 

In Loop v. Lychfield (N. Y. court of appeals, June, 
1870), an attempt was made to carry the doctrine of neg- 
ligence to a greater extent than in any previous case. 
The squib case pales its ineffectual fires in compari- 
son, and the balloon case collapses before it. A balance 
wheel already made and in hand, and attached toa 
circular saw, having defects which weakened it, was 
sold by the defendant to a person, who bought it for 
his own use. The defects in the wheel were pointed 
out to the purchaser, and fully understood by him. 
The wheel was used by the buyer for five years, and 
was then taken into the possession of the plaintiff’s 
intestate, who used it for his own purposes, without 
paying any thing for its use, without authority to use 
it except such as might be inferred from his acting as 
depository of it, and with knowledge of its defects ; 
while so in use it flew apart by reason of its original 
defects, and the plaintiff’s intestate was killed. Held, 
that the seller was not guilty of such negligence as 
would make him liable for an action for the death of 
the plaintiff’s intestate. A defective piece of ma- 
chinery like the one in question is not a dangerous 
instrument, and calculated from its nature to do in- 
jury. Suppose Fisher had lent Cole a kicking gun, 
informing him of its vice, and Cole had suffered from 
this propensity of the gun, could he have maintained 
an action against Fisher for thedamage? This would 
have been a case parallel with the buzz-saw case. 
But the court in this case reversed the maxim and 
made it read, ** Sic utere alieno, ut te non laedas,”’ 

If it were not for this decision and one or two others 
similar to it, anew maxim might be introduced into the 
law —let the lender beware. Similar doctrine had 
been previously established in Shields v. Edinburgh, 
etc., R. Co. (Hay, 254). The plaintiff was injured in 
consequence of being knocked down by a van belong- 
ing to the defendants, and which was lent By them to 
A., who attached his own horse to it, and provided a 
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driver. Held, that as the horse was not the property, 
and, strictly speaking, the driver was not the servant, 
of the defendants, but of A., the defendants were not 
liable. Ifsuch an action had succeeded it should have 
been followed by a decree making the wagon a deo- 
dand. But those who lend guns or horses must be 
careful not to be present when they kick and do harm. 
In Bishop v. Ely (9 Johns, 294), where A. lent a wagon 
to B. and C., who each furnished a horse, and then, at 
their invitation, A. rode with them, B. driving, it was 
held that all three were jointly liable for the negli- 
gence of B. in driving too fast. 

As the courts have the matter in their own hands, 
we are not surprised to learn that, in regard to negli- 
gence of attorneys and counselors, the rule is that they 
are liable only for clear and material negligence and 
evident incompetency. And, after all, this is not un- 
reasonable. It is so difficult to find out what the law 
is on any given point, or, having ascertained what it 
is, to conjecture what it may be at the end of any 
particular suit, that any other rule would be a hard- 
ship. Therefore we rely on the golden words of the 
court in Montriou v. Jeffries (2 Carr. and P. 113), 
“No attorney is bound to know all the law. God 
forbid that it should be imagined that an attorney, or 
a counsel, or even a judge, is bound to know all the 
law.” Truly, “Solomon, in all his glory,’’ would not 
have been equal to such atask. I suppose, if there 
were three general term decisions in this state holding 
one way, and five deciding the opposite, that an at- 
torney would not be negligent in advising his client 
that the law was correctly laid down by the three, 
even though the court of last resort should ultimately 
decide (pro tempore) the other way. What degree of 
negligence, then, is an attorney liable for? Why, if 
he should sue ona promissory note on the last day of 
grace, that would be disgraceful, and has so been held. 
Or if, with strict orders to sue at once, he should delay a 
day unnecessarily —a case almost inconceivable, but 
which it seems once arose — that would be negligent, 
and he would be liable for consequent loss. But this 
branch of the subject is of little importance. Few 
lawyers are pecuniarily able to answer for their neg- 
ligence, and to sue one would necessarily involve the 
patronage ofanother. Itis better to “bear those ills we 
have, than fly to others that we know not of,’”’ especi- 
ally when they may include “‘ the law’s delay.” 
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THE FRENCH COURTS. 
Paris, July 29, 1870. 
Editor Albany Law Journal: 

The American lawyer visiting Europe is usually 
led by curiosity, if not in a systematic study of for- 
eign institutions, to enter some of the tribunals of 
justice. It may interest your readers, in imagination 
to visit with me one of the French courts. We will 
select for this purpose one presenting the ordinary 
phases of litigation, rather than the scene of an excit- 
ing trial. 

The precincts of the Palais de Justice, or court- 
house, and its successive portals, instead of being free, 
as with us, are guarded; and instead of being guarded 
by policemen, as in England, are guarded by soldiers 
with musket and bayonet, In passing through a 





series of broad stone halls and corridors we meet other 
sentinels and police guards, and a multitude of law- 
yers in gowns and caps, coming and going, or stand- 
ing at the doors of the “‘ vestiaries,”’ little rooms where 
the gowns and caps are put on and off. The gownisa 
priestly robe of black serge, worn over the coat. The 
cap is likewise of an ecclesiastical cut, made of black 
cloth, bound with velvet. Upon the whole, the dress, 
if the profession must wear a uniform, is not unbe- 
coming the purpose, and does not provoke a smile 
from the American visitor, as the grotesque wig of the 
English barrister does, with its twenty-four horse- 
hair curls. 

The corridors lead us into the “ salle des pas perdus,” 
or the chamber of lost steps, a vast and lofty hall 
looking like a church with neither pews, pulpit nor 
galleries. In this hall waiting “ avocats,’’ or counsel, 
in gowns and caps, with large morocco portfolios, in 
which they carry their papers, never folded like ours, 
are promenading back and forth, or sitting alone or in 
groups upon the stone window seats. Here and there 
appear clients or witnesses in laymen’s dress, or a 
couple of Americans exploring the scene, or an Eng- 
lishman with his wife and two brightly dressed daugh- 
ters, scanning the architecture with opera-glasses, 
Out of this hall of waiting counsel doors open on vari- 
ous sides into the chambers of the court. 

The interior arrangements of a French court-room 
are characteristic of the spirit of the French juris- 
prudence. The floor of about half the room is raised 
a foot or two above the rest, from which it is sepa- 
rated by a bar or gate-way. This elevated floor is 
occupied by the court, usually held by from three to 
ten judges, who wear gowns, and black or red bands 
upon the neck or across the breast, as insignia of rank 
or honor. The judgesare seated at desks arranged in 
a semi-circle, at each end of which, near the edge of 
the raised floor, are the desks of the clerks and 
ministerial officers. A broad area of the floor is thus 
left open between the court and the bar. Below the 
bar are the advocates, seated in rows of immovable 
benches, like those provided for children in an 
American district school, except that they are com- 
fortably cushioned, but often without any other place 
to write than a narrow ledge. As we enter the room 
an advocate is standing in his place, with his portfolio 
on the ledge before him, addressing the court. 

The French judicial system (for civil causes) may 
be briefly sketched as follows, and I trust that this 
somewhat dry statement will repay the reader by the 
insight which it will afford him into the national 
jurisprudence: 

1. A justice of the peace (justice de paix) in every 
canton (corresponding somewhat to our town). No 
legal qualification is necessary for this function, and 
the justices are often chosen from among old adminis- 
trative or ministerial officers. The jurisdiction is 
special, being limited somewhat like that of justices 
with us. An appeal lies to the next named court. 

2. A tribunal of first resort in every arrondissement 
(tribunal d’arrondissement, or tribunal de premiere 
instance), which we might compare to our county 
courts, if the latter had general jurisdiction. Each of 
these tribunals is composed of from three to twelve 
judges, those having a large number of judges being 
divided into two or three chambers, There must be 
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at least three judges to render a judgment. From 
judgments involving over $300, or real property which 
produces $12 per annum, an appeal lies to the next 
named court. 

3. An imperial court of appeal (cour impériale, or 
cour @’appel), for one or several departments, arranged 
in districts, which we might compare to our judicial 
districts. There are twenty-eight of these courts, 
each composed of from twenty to forty judges, called 
counselors— that of Paris, however, consisting of 
seventy-two. Each court is divided into a number 
of chambers. There must be at least seven judges to 
render ajudgment. The jurisdiction of these courts 
in civil cases may be said to be exclusively appellate. 

4. One court of reversal (cour de cassation), sitting 
always at Paris, composed of forty-nine judges, called 
counselors, and divided into three chambers. Its 
jurisdiction is purely appellate, impeachments, etc., 
excepted, and it can only affirm or reverse — that is 
annul — the decisions appealed from ; it cannot modify 
them. 

There are two other classes of courts, which are 
composed in part of laymen. They are the conseils 
de prud’ hommes, or, as I might paraphrase it, the 
councils of selectmen, and the tribunauz de com- 
merce, or the merchants’ courts. These are so peculiar 
in their character that I must not attempt to describe 
them here. 

In all the courts which I have described the ap- 
pointment of the judges, including justices of the 
peace, is reserved to the emperor; and the justices of 
the peace are removable at his pleasure. In all the 
higher courts the occasional absence of a quorum of 
judges is provided for by calling members of the 
bar to temporary service on the bench. For this 
purpose an official list is kept, upon which the names 
of advocates are placed after three years’ practice, 
From this list they are called in order, to fill such 
temporary vacancies. It is easy to see how this 
system of tentative service by candidates for judi- 
cial honor may increase the influence of the patron- 
age wielded by the appointing power; an influ- 
ence doubtless made more efficient by the ministry 
of justice. For in all the higher courts the impe- 
rial ministry of justice is represented by aprocureur 
imperial, and his assistants. In all actions affecting 
governmental or municipal interests, and also in 
those affecting domestic or social order, the proceed- 
ings must be served on thisofficer. The latter class of 
cases include such actions as those relating to mar- 
ried women’s separate estates, or gifts and bequests 
for the poor, those affecting minors, and actions for 
separation or to annul marriage. And in all civil 
cases whatever this officer has a right to intervene if 
he choose. 

If the reader would have a clue to the character of 
the French jurisprudence, let him imagine that the 
district attorney of each county of New York was a 
necessary party in every divorce case, every probate, 
partition or foreclosure where absentees or infant 
heirs were interested, every suit affecting a charitable 
trust or a married woman’s estate, and had also dis- 
cretionary power to make himself a party to any 
other civil action; and that he was to act in the con- 
duct of these causes in conformity to instructions 
from the power which appointed him and all the 





judges, and which could try new judges temporarily, 
before making permanent appointments. 

One who has thought it strange that, while we bor- 
row from France so many ideas and methods in sci- 
ence, art and literature, and various branches of 
philosophy, we borrow but little from their jurispru- 
dence, and far less now than we did twenty-five or 
fifty years ago when Kent and Story wrote, may seek 
for the reason in the essential difference between their 
system and ours. The French system seems admira- 
bly adapted to enable one central government to reg- 
ulate all affairs. I do not suggest that it is not well 
administered, or that the maxims of law which the 
officers of the empire apply are not in the main well 
calculated to afford justice, especially where the gov- 
ernment has no interest. But it presents, at least toa 
foreign observer, the aspect of a system of adminis- 
tration rather than of judicial decision. With us the 
judiciary, although strictly speaking a branch of the 
government, practically fulfill the function of a com- 
mittee of the people, interpreting independently the 
behests of the legislature and the executive, and 
defining their constitutional limits, and investigating 
questions of right according to the common judgment 
of the community, as expressed in its legal literature. 
The French judiciary seem rather to be the voice of 
the government itself regulating social affairs admin- 
istratively and with unrestricted power, according to 
maxims previously laid down by the government. 
In the English speaking nations precedent makes law 
and directs its administration, subject to modifica- 
tions by legisiative interposition. In France the gov- 
ernment makes and administers the law with appar- 
ently the same kind of deference for precedent as is 
shown by a judicious school-master, a fair court-mar- 
tial, or an intelligent sanitary inspector, in the dis- 
charge of his functions. 

This characteristic difference has doubtless contrib- 
uted to make it easy for the French government to 
provide for its people a written code; a work which 
is so much more laborious for Anglo Saxon jurispru- 
dence, and perhaps made more necessary by the very 
circumstances which make it difficult. 

AUSTIN ABBOTT. 


————+~t0 


CURRENT TOPICS. 


The metropolitan and provincial law association of 
Engiand will hold its annual meeting at Bristol, com- 
mencing October 1lth. A number of very important 
subjects relating to the jurisprudence of England are 
to be brought before the meeting. This association is 
similar to one we trust some day to see formed in this 
state. 


We give elsewhere an interesting letter from Mr. 
Austin Abbott — now in Europe —about the French 
courts. The subject is one of which most of us have 
but vague notions, from the fact that the jurispru- 
dence of France is so unlike our own that we give 
but slight attention to her judicial affairs. Mr. Abbott 
will continue his letters to the Law JoURNAL during 
his tarry abroad. 


It is probable that before our next issue the session 
laws of the last legislature will be ready for delivery. 





172 


THE ALBANY LAW JOURNAL. 





It seems to us that if the laws are to be published at 
all, provision should be made for their publication 
directly after the adjournment. It would no doubt 
add largely to the expense of publication to hasten the 
matter, and it is for this reason, we understand, that 
so long an interval is allowed to elapse. The incon- 
venience has been however greatly lessened by a 
publication of all the general acts in the pages of the 
Law JOURNAL. 


Following close upon the announcement of the 
death of Lord Justice Giffard comes news of the 
death of Sir Frederick Pollock, Bart. He was for 
many years chief baron of the exchequer and one of 
the most eminent of the English judges. Prior to his 
elevation to the bench he had acquired a very wide 
reputation as a lawyer and an advocate, and enjoyed 
an extensive and lucrative practice. In 1834 and 
again in 1841, he acted as attorney-general under Sir 
Robert Peel’s government. In 1866 he retired from 
his seat on the bench on account of his advanced age, 
and since that time has been living in retirement. At 
the time of his death he was in his 87th year. 


The public mind of England must be not a little 
confused on American matters, if it relies on the 
public journals of that country for information. 
The newspapers have made so many and startling 
blunders in speaking of affairs on this side of the 
water that an ordinary error now-a-days passes with- 
out notice. But we have a right to expect better 
things of the legal journals. Even they, however, 
are not infallible. We notice in the last number of 
the Law Times an article on “ Universal Suffrage ”’ in 
which occurs the following: “If America is to be 
taken as a guide, ample provision must be made for 
the representation of minorities by means of the cumu- 
lative vote, which is the plan just adopted in the state 
of Iowa, and about to be adopted by the state of New 
York.” If ‘‘ Illinois ’’ be substituted for ‘“‘ Iowa,”’ and 
the words following be stricken out, the paragraph will 
be correct. The Solicitors’ Journal of the same date, in 
speaking of the account of “The Howard Will Case,” 
published in the July number of the American Law 
Review, says that it is “a case which has excited much 
attention in Pennsylvania.’’ As the case arose and 
was tried in Massachusetts it may be fairly doubted 
that a score of people in Pennsylvania ever heard of 
it. Again the Law Magazine and Review for May, 
reviews “‘The Life of Rufus Choate, by Samuel G. 
Brown, President of Hamilton College, Massachu- 
setts.” Although Massachusetts is a land of colleges 
it is not yet entitled to the honor of having Hamilton 
within its borders. 


Whatever may be the difficulties in the way of a 
civil or political code, there is nothing to prevent the 
advantageous adoption of a penal code. Criminal law 
is not in its character changeable. Human nature is 
about the same in one age as in another, and the 
opportunities for and temptations to crime vary but 
little with the years. Therefore it is possible to col- 
lect in one code almost every act or omission which 
is or ought to be at any time the subject of criminal 
punishment. We have on more than one occasion 





advocated the adoption in this state of the penal code 
which has been prepared by the commissioners, and 
has for years awaited the action of the legislature, 
Our existing criminal law is a piece of patch work 
without unity or homogeneity, and with many defi- 
ciencies and inconsistencies; while the penal code is 
uniform and harmonious, and, having been prepared 
after a most careful examination of the criminal laws 
of other countries, contains many provisions which 
meet by anticipation new developments of crime. A 
case has recently occurred which calls our attention 
to the matter. Some desperate stock gambler perpe- 
trates and transmits to New York, as an associate 
press dispatch, a telegram to the effect that Commo- 
dore Vanderbilt has been stricken by paralysis. Cer- 
tain stocks at once depreciate in value, and many men 
suffer loss. Now, here is an offense that deserves 
criminal punishment, and yet, what is the crime or 
what the punishment under ourlaw? Nothing, so 
far as we are aware, unless there were two or more 
engaged, and it be conspiracy, under the sixth defini- 
tion of that offense. The penal code, however, contains 
a provision which meets the case stated fairly and 
squarely. Section 469 provides as follows : ‘‘Every per- 
son who wilfully makes or publishes any false state- 
ment, spreads any false rumor, or employs any other 
fulse or fraudulent means or device, with intent to affect 
the market price of any kind of property, is guilty 
of a misdemeanor.’”’ We presume that an attempt 
will be made at the next session to incorporate the 
substance of the abovesection into our law. In our 
judgment the legislature would do a much wiser 
thing by adopting the code itself 


The communication of A. B. C., which we print 
elsewhere, contains some very sensible remarks rela- 
tive to the address of the Hon. Matt. H. Carpenter to 
the Columbian Law School, and on a subject that 
lies very near the hearts of most lawyers, ‘‘ Where 
does the money-making come in?” The honorable 
senator informs us “ that with a good lawyer, it never 
comes in at all,’ that ‘‘money changers have no 
place in the temple of justice,’ ete. Now, this 
would be all very fine if addressed to a class of legal 
neophytes in that Utopia of which Sir Thomas 
More dreamed, but it is too utopian for the practi- 
cal realities of this age and nation. There area few 
young men —a very few — who come to the bar who 
can afford to take no thought for the morrow— who 
are able to ignore the subject of money, because their 
ambitious aspirations are so dominant as to lead them 
to press on through every difficulty and over every 
obstacle to distinction; but the great herd of new- 
made lawyers have no such strong aspirations for 
glory to nerve them. The “ trophies of MILTIADEs” 
never disturb their slumbers. What is to be their 
motive power? What is to incite them to strive for 
that excellence that leads to distinction? Money. 
If this is not so, why does the senator say that he 
regards poverty as an almost indispensable condition 
of success ? or that “‘ a rich man may possibly enter into 
thekingdom of heaven —so a rich man may possibly 
become a good lawyer; but I always pity him whenI 
think how fearfully the chances are against him !” 
The fact is that most lawyers who do not labor for 
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money do not labor atall. This is the secret of the 
remark of Lord Eldon, that some barristers succeed 
by great talents, some by high connections, some by 
miracles, but the great majority by commencing with- 
out a shilling. The first duty of a lawyer is to know 
how to do business; the second is to getit. He will 
do neither by devoting his days and nights exclu- 
sively to his books, for practice will not come to him 
for his much reading, and without practice he can 
have no clear and strong conception of the principles 
he has read. The young man who casts his bread 
upon the waters and then sits quietly down in his 
office to wait for it to return to him will, nine times 
out of ten, grow sick at heart with hope deferred. 
The young lawyer is to get business by daily inter- 
course with men, by personal contact with them, by 
inspiring their personal interest and confidence. 
Erskine got his first case at a dinner party, and the 
ease which lifted Thurlow into success came to him 
in consequence of one of his discussions at Nando’s 
coffee house. Were brilliant acquirements and a 
thorough knowledge of the law sure to start a lawyer 
on the road to success he could well abide his time 
over his books without giving himself the trouble to 
seek business among men; but time and again the 
world over, have proved true the words of the royal 
preacher: ‘I returned, and saw under the sun, that 
the race is not to the swift, nor the battle to the 
strong, neither yet bread to the wise, nor yet riches to 
men of understanding, nor yet favor to men of 
skill.” 
=: 


OBITER DICTA. 
Compounding a‘felony—committing felony after felony. 


Interesting romances —the novels of Justinian. 

If you wish to learn how to make a tender— inquire at 
some locomotive manufactory. 

Under a law allowing a single justice, in vacation, to 
issue orders, an attorney was found hunting around 
after Judge G., who, he said, was the only single justice 
there was on the bench. 


Under the ancient Roman law, if a man died, leaving 
no relatives, one of his own name was made his heir. 
Imagine, under such a code, the death of an heirless John 
Smith! 


A lawyer who had traveled about one hundred miles 
over three or four ill-furnished railroads, and as many 
stage routes, was asked at his journey’s end, which way he 
had come. “I don’t know what others call it” said he, 
“T should say it was by the way of sundry mean con- 
veyances,”’ 


“How many bricks did you say were in that chimney, 
Mr. Witness?” 

“ Fifty thousand, sir.”’ 

“Fifty thousand! isn’t that rather an exaggeration ?”’ 

“No, sir, not a bit.” 

“Well, now, sir, tell the jury how you undertake to 
8wear to the amount of brick, did you measure them?” 

“No, sir, but I recollect saying it was an all-fired big 
chimney, and I know the boss said that chimney could 
come down like a thousand of brick on a man fifty times; 
and that’s the way I remember the number.” 

It was once said of Judge ——, who was scrupulously neat 
in his personal appearance, that he would adjourn the 





court, if necessary, to go out and get his shoes blackened. 
He once made a witness go out and get his best clothes; 
and everybody thought he did right. The fellow was in 
a soiled attire, his face and hands very dirty, and he ad- 
mitted there was no reason why he couldn’t have pre- 
sented a better appearance. This was a literal require- 
ment to “come into court with clean hands,” that met 
with the general approval of the bar. 

A sober citizen once sat on the jury in his court fora 
month, A little curious to know how he liked the judge, 
some one inquired what he thought of him, “ He’s a 
mighty smart man,’ was the reply, *“‘and do you know, I 
think he wears the neatest shirt collar of any man I ever 
saw!” 

A correspondent says: An anecdote recently in the 
LAw JOURNAL, of a witness who, by his answer, got ina 
position from which he found it difficult to extricate 
himself, reminds us of the following, which occurred at 
Newburgh four or five years since, upon a reference be- 
tween U. and L, ; 

The defendant was examined as a witness on his own 
behalf. Hon. S. W. Fullerton, a lawyer of great ability 
in the trial of causes, conducted the cross-examination, 
and succeeded in getting statements from the defendant 
which were entirely inconsistent with each other. Mr, 
F. finally drew the attention of the witness to portions 
of the evidence, and asked him how he reconciled them. 
The witness, after vain attempts to do so, hesitated a 
moment and said, ‘“ Well, the fact is, I have got sucha 
cold in my head that I can’t tell the truth.” It is need- 
less to say this closed the cross-examination, 





DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF PENNSYLVANIA.* 
ARREST WITHOUT WARRANT. See Criminal Law, 


BOND. 


Joint and several.— A bond was “I, William Bush, am 
held, ete., * * to which payment, etc., * * Idobind 
myself, my heirs, etc., and every of them, * * sealed 
with my seal,” etc., with condition the “said William 
Bush ” should account for money received as collector of 
school taxes, etc. The bond was signed and sealed by 
Bush and four others. Held, that it was the joint and 
several bond of all, Leith v. Bush et al. 


CRIMINAL LAW. 


1. Where a person arrested without warrant shoots his 
captor : murder: manslaughter. — A robbery was commit- 
ted in a house, the owner being absent; he was sent for 
and informed, and, accompanied by another, without a 
warrant pursued those suspected. They were told of the 
robbery, that they were suspected, and must return, and 
one of them was taken hold of; he told his companion to 
shoot both of the pursuers; he shot and one was killed, 
The court was asked to charge that the pursuers, not be- 
ing public officers, had no authority to arrest, the arrest 
was illegal, and the killing was not murder but man- 
slaughter. The court refused to charge. Held, not to be 
error, as so to charge would have taken the whole case 
from the jury. Brooks and Orme v. The Commonwealth. 

2. If the arrest had been illegal, it was still for the jury 
to determine whether the killing was without malice and 
arose from a sudden heat upon the arrest. 1b. 

8. In manslaughter the law shows indulgence to men 
when justly provoked and transported by passion, and, 
therefore, ungovernable and deaf to reason, Ib. 

4. The cause which produces such frame of mind 
must be reasonable, and beara just proportion to the 
effect. Ib. 





* From P. Frazer Smith, State Reporter; to appear in 10 Smith's 
Reports. 
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5. If, on asudden provocation of a slight nature, one 
beats another in a cruel and unusual manner, so that he 
dies, itis murder by express malice, though he did not 
intend to kill him, J6. 

6. Arrest without warrant.—On the commission of a 
felony, a prvate person making fresh pursuit, on reliable 
information, may arrest the felon. Jb. 

7. Any private person, a fortiori a peace officer— who 
is present when any felony is committed, is bound to 
arrest the felon, and may bréak open doors in following 
him, Jb. 

8. Ifsuch pursuers kill the felon, provided he cannot 
otherwise be taken, it is justifiable; if they are killed in 
endeavoring to make the arrest, it is murder, 7b. 

9. On probable suspicion a private person may arrest 
the felon or other person so suspected; but cannot break 
open a house or kill the suspected person ;: and the felony 
must be proved to justify the arrest. Ib. 

10. A private person, in making an arrest, must give 
notice of his purpose to arrest for the felony. Jb. 


EVIDENCE. 

Declarations. —In ejectment by the grantee against the 
grantor, evidence of declarations and acts of the grantee 
before and after the execution of the deed tending to 
show misrepresentation and fraud by the grantee in 
procuring the execution of the deed is admissible. Horn 
v. Brooks. 

EXECUTION. 

1. Sale under: agreement of sheriff as to. -- Pierce issued 
an execution against Hanley, under which there was a 
levy. Pierceand Hanley entered into an agreement 
under seal stating that in consideration of Pierce’s judg- 
ment Hanley sold and delivered to Pierce all his goods 
under levy,and they were to be sold by Peirce, when 
Pierce’s judgment should be paid from the proceeds of 
sale, he should retransfer all the goods unsold, and not 
proceed with his execution until Hanley should fail to 
satisfy the judgment from thesale; and that goods there- 
after put into the storehouse by Hanley should not be 
subject tothe execution. The goods were placed in posses- 
sion of Pierce. Shortly afterward he directed the sheriff 
to proceed. About the same time a petition in bank- 
ruptey was filed against Hanley and an injunction issued 
to restrain the sheriff. Hanley was afterward adjudi- 
cated a bankrupt. Held, that the agreement was an 
abandonment of the execution and levy. Pierce et al. v. 
Evans. 

2. A sheriff’s sale must be publicand on notice required 
by law. Ib. 

8. All arrangements for a private sale under execution 
tend to fraud and are against public policy. 7d. 

4. The covenants being mutual and the agreement 
being under seal there was a sufficient consideration. Ib. 


LIENS. 


1. Of widow's dower: when divested by sheriff’s sale. — 
Martin died intestate seised of real estate which was sold 
to Kuntz subject to the dower of Martin’s widow; the 
land being devised by Kuntz to his wife for life, or dur- 
ing widowhood, a portion was sold to Helfrich by order 
of the orphans’ court, in proceedings under the act of 
April 18th, 1853, the purchase-money remaining charged 
upon the premises during the life or widowhood of the 
widow of Kuntz, the interest to be paid to her annually. 
JTeld, that the lien of a mortgage subsequently executed 
by Helfrich upon the premises was not discharged by a 
sheriff's sale under a subsequent judgment against him. 
Helfrich v. Weaver. 

2. Liens, the existence of which prior to a mortgage will 
cause it to be divested by a sheriff’s sale, must be such 
as are themselves divested and thrown upon the fund. Jb. 

8. The charge in favor of the widow of Kuntz, imme- 
diately prior to the mortgage, was a fixed lien or interest 
in the land, not discharged by the sheriff's sale. Ib. 





4. A sheriff’s sale subject toa fixed lien is necessarily 
subject to all prior incumbrances. Jb. 


MARRIAGE. 


Civil contract, — Marriage in Pennsylvania is a civil con- 
tract, and is provable in all civil actions by cohabitation, 
reputation, acknowledgment of the parties, reception of 
the family and any other circumstance from which it 
may be inferred. The Lehigh Valley Railroad Company y, 
Hatt, 

NEGLIGENCE. 

1. Question for jury: in crossing railroad track.— A man 
was found dead on a railroad where it crossed a street, 
having been killed by a train of cars, — Held, that whether 
he was lawfully on the railroad, and whether his own 
negligence contributed to his death, were for the jury. 
Lehigh Valley Railroad Company v. Hail. 

2 Itis the duty of one lawfully attempting to cross a 
railroad to stop and look both ways and listen for ap- 
proaching trains; but positive evidence that he observed 
such precaution is not necessary. Jb. 


PRACTICE, 


1. Error on new trial.—A case was reversed for exclu- 
sion of evidence; on the next trial the judge below read 
to the jury the opinion of the supreme court, and sub- 
initted the case on it,— eld, to have been improperly 
submitted. The Dimes Savings Institution v. The Allentown 
Bank. 

2. The judge, after reading the opinion, added in his 
charge: ‘* Reading to you the evidence in the case, which 
does not in any substantial particular vary from what ii 
was on the former trial, is our duty,” ete.,— Held, to be 
error, the jury had no means of knowing what the former 
evidence was, Ib. 

3. The effect of the charge was to lead the jury to be- 
lieve that the case was precisely that on which the 
supreme court had passed, and had been decided. Jb. 


SALE OF LAND. 

1. When vendor bound by his representations: action to re- 
cover purchase-money.— Babcock held a treasurer's deed, 
and represented to Case that he had examined the title 
and found it all right, and that the title was good; Case, 
saying he would take Babcock’s word for it, bought the 
land without examination, — Held, that there was a re- 
lation of trust and confidence, and Babcock was bound 
to exhibit the truth as it existed. Babcock v. Case, 

2. Babcock’s ignorance of the facts, he having under- 
taken to state them truly, would not redeem a falsehood 
in any material matter from being a fraud that would 
avoid the contract. 7b. 

3. Asa general rule, where there is an executed con- 
tract to recover back the purchase-money on the ground 
of defect of title, an action cannot be maintained with- 
out the tendering a recorfveyance. Jb. 

4. Rescission on the ground of fraud, failure of con- 
sideration, etc., isa right in equity toa restoration of the 
consideration, and the party claiming the restoration 
must return the property attained or reconvey the 
title. Fb. 

5. If the thing, the consideration of which is sought to 
be recovered vack, be entirely worthless, there is noduty 
to return it. 70, 

6. A condition in the verdict to reconvey would do 
equity. Ib. 

7. After verdict, if it appear that a reconveyance ought 
to be made, the court can restrain execution until it be 
made. Ib, 


WILL, 


Jonts, 





1, Witness as to pet in pais: repeal hy im- 
plication. —One not a subscribing witness to a will, hav- : 
ing testified to no facts indicating incapacity of a testator, 
is not competent to give his opinion as to want of 
capacity. Dickinson v. Dickinson, 


mney: 
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2, Sucha witness, having testified as to facts within his 
own knowledge tending to show want of capacity, may 
add his own opinion. Jb. 

3. An election in pais to take under a will should be 
clear and positive to estop a party from making it in a 
regular and proper form at law. Ib. 

4, To make one act a repeal of another by implication, 
they must be soclearly repugnant that they cannot stand 
together. Ib, 

5. When the proof is consistent with the testator’s 
knowledge of the contents of the will, the natural pre- 
sumption is that he knew them. J 6. 

6. The presumption is that a person signing any instru- 
ment and asking others to attest it has taken care to 
understand its contents. Jb. 


SUFREME COURT OF MICHIGAN.* 


ASSESSMENTS. See Tazation. 


JUSTICES’ COURT. 


1. Demand for jury.— Where a party to a suit before a 
justice of the peace has failed todemand a jury after the 
joining of the issue and before an adjournment of the 
ease, but calls for one on the adjourned day, and the op- 
posite party objects, it is competent for the justice to order 
ajury to be summoned for the trial of the cause. Van 
Sickle v. Kellogg. 

2. The neglect to demand a jury within the time pre- 
scribed by law is a waiver only of the right; it does not 
deprive the justice of the power to ordera jury in his 
discretion. I. 

8. The power which the circuit courts exercise to per- 
mit ajury trial when it has been waived by the parties 
is among the powers conferred on justices of the peace 
in the grant of “all such powers for the purpose of ex- 
ercising jurisdiction as are usual in courts of record, 
except the power of setting aside a verdict and arresting 
judgment thereon.” Jb. 


SLANDER. 

1, Evidence under the general issue to mitigate damages. — 
To rebut malice, and thus to mitigate damages, but not 
to establish a defense, it is competent to show under the 
general issue that at the time the slanderous words were 
uttered, the defendant reasonably believed them to be 
true. Huson v. Dale. 

2. Facts which may tend to establish the truth of the 
words are not for that reason inadmissible under the 
general issue. If they tend to rebut malice and are 
offered for that purpose only, and are not such as might 
have been pleaded as justification, they are admis- 
sible. Tb. 

3. Thompson v. Bowers (1 Doug. 321), so far as it is in con- 
flict with these principles, overruled; Farr v. Rasco, 9 
Mich. 353, approved. Ib. 

4, Evidence offered in mitigation under the general 
issue must be treated as involving a conclusive admis- 
sion that the words are not in fact true; but the defend- 
ant may show that he believed them to be true and may 
introduce facts to show the grounds of such belief at the 
time of speaking the words. Jb. 

5. The rule in Underwood v. Park (2 Strange, 1,200), that 
ifa defendant intend to rely upon the truth of the charge 
in any way, he must plead it— discussed and approved. 
This rule is not inconsistent with the admission of testi- 
mony under the general issue offered in mitigation and 
not in justification. Id. 

6. Variance. —Testimony offered by a defendant in 
mitigation of damages in slander to prove that he 
believed the words charged —“ He stole my horse” —to 
be true, is admissible, notwithstanding the proof showed 
that the horse referred to belonged to the defendant’s 
wife. Ib, 





* From State Reporter; to appear in 19 Michigan, 





7. Words stated hypothetically. — Sianderous words uttered 
in a conditional or hypothetical statement will not sup- 
portan averment of slanderous words laid as a positive 
and direct assertion. Zvarts v. Smith. 


TAXATION, 

1, Taxation for local improvements, —It is competent for 
the legislature to authorize municipal corporations to 
assess the expense of local improvements upon property 
deemed to be particularly and specially benefited 
thereby, in proportion to the benefit received. The con- 
stitution does not expressly prohibit it, and there is 
nothing in the nature of the power of taxation incon- 
sistent with it. Hoyt v. The City of East Saginaw et al, 

2. Mode of assessing benefits: within defined districts: by 
commissioners —The legislature may confer on the com- 
mon council power to judge what property is specially 
benefited by the improvement, and to define the taxing 
district accordingly; and the mode prescribed by the 
charter of East Saginaw, of apportioning the tax through- 
out the district which the council had defined, in propor- 
tion to the benefit which the several parcels of land re- 
ceive, as determined by impartial commissioners, is free 
from objection, 7b. 

3. Common council: jurisdiction. —When a statute pro- 
vides that when a city council shall decree an improve- 
ment necessary, they shall so declare by resolution ; the 
declaration of the necessity for ‘the improvement is a 
distinct preliminary act, which is indispensable to give 
the council jurisdiction, and without it the whole pro- 
ceeding is a nullity. Ib. 


——__—~ ee —___ 


THE EXCISE LAW. 
Editors of the Albany Law Journal: 

Gentlemen —- I send you herewith the synopsis of a deci- 
sion rendered by Mr. Justice Marvin, at a special term of 
the supreme court in Cattaraugus county, which you will 
oblige me by inserting in the next issue of your journal, 

It involves questions of much consequence to the com- 
missioners of excise throughout the state, I take this 
means to obtain its early announcement to the public. 

The action was commenced January Ist, 1870, by the 
board of commissioners of excise of Cattaraugus county 
against Charles C. Willey, to recover penalties imposed for 
violation of ‘* The act to suppress intemperance, and to 
regulate the sale of intoxicating liquors,’’ passed April 
15th, 1857, The defendant answered, setting up asa defense 
the law of April 11, 1870, entitled “ An act regulating the 
sale of intoxicating liquors,’ and claiming that the 
plaintiffs were abolished thereby. To this answer the 
plaintiffs demurred. After hearing had upon the issue 
thus joined, Judge Marvin held that the demurrer was 
not well taken. Having quoted various sections of the 
statutes referred to, Judge Marvin says: 

““Was the board of commissioners of excise, authorized 
by the act of 1857, abrogated by the act of 1870? In my 
opinion it was not. The powers of such board are un- 
doubtedly greatly abridged. The commissioners of ex- 
cise appointed for the counties cag no longer grant 
licenses to sell strong and spirituous liquors. Theauthor- 
ity to grant licenses is, by the act of 1870, vested in other 
boards created or authorized by the act, and the powers 
of these city, village and town boards are somewhat en- 
larged as to the persons to whom licenses may be granted, 
It is no longer necessary that they should be ‘“ keepers 
of inns, taverns or hotels.””’ The boards of excise may 
now ‘“‘grant licenses to any person or persons of good 
moral character, who shall be approved by them.” 

“Tt was not intended by the act to abolish all penalties 
for the sale of intoxicating liquors in quantities less than 
five gallons without a license” * * * 

“It was intended to preserve all penalties given by the 
act of 1857 which should be in harmony with the provis- 
ions of the act of 1870. It was intended that such penal- 
ties should be sued for and collected.” 
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Judge Marvin then considers the question whether the 
existence of the board of commissioners of excise of 
the counties for the purpose of suing for and recovering 
penalties, as prescribed in the act of 1857, are inconsistent 
with any of the provisions of the act of 1870, and after 
examining it at some length, says: 

“In conclusion, I am satisfied that the board of com- 
missioners of excise for the counties continue to exist, 
and that they have power, and it is their duty, to sue for 
and recover the penalties imposed by the act of 1857, 
which are not inconsistent with the provisions of the act 
of 1870. It was not the object of the act of 1870 to inter- 
fere with the powers and duties of these county commis- 
sioners, as to prosecutions for penalties, but the object was 
to take from them the power of licensing, and place such 
power in other hands, and also to enlarge the power. 

* The plaintiff must have judgment upon the demurrer,” 
ete. Yours respectfully, etc., 

ABRAHAM LANSING, 
State Reporter, N. Y. Sup. Ct. 

ALBANY, Aug. 27, 1870. 


ee 


MONEY MAKING IN LAW. 
New York, Aug. 20, 1870. 
Editor of the Law Journal: 

Srr: Rising from a second perusal of the “ Address of 
the Hon. Matt. H. Carpenter, to the Graduating Class of 
the Columbian Law College,” published in your issue 
of this morning, I cannot refrain from committing to 
paper a few of the ideas it has suggested. If you do not 
think proper to open your columns to controversy of this 
description, your judgment will of course be correct, and 
no harm will be done by these lucubrations. 

The address treats of the subject necessarily more in- 
teresting to lawyers than any other; it is exquisite in 
form; it contains a number of the most invaluable 
truths, admirably expressed ; and it bears in every word 
the stamp and impress of coming warm from the life- 
experience of the author. This praise would be quite 
superfluous, except to show that the rest of these re- 
marks are not written in aspirit of indiscriminate cen- 
sure. The advice given to young lawyers is open, be it 
said with deference, to grave objections. It virtually 
admits its own unsoundness; it ignores the central 
question of the topic; and it is calculated to mislead in 
the main points, which it does not ignore. 

It virtually admits its own unsoundness where it avows 
that with a good lawyer, developed by the methods ad- 
vocated, money making never comes in at all. “It never 
comes into his mind. If you desire to know how you are 
tosave money, you must inquire of somebody besides 
me— who would think of weighing gold against tears of 
gratitude, trickling down the cheeks of poverty?” 

Now the cheeks of poverty cannot be grateful except 
for some benefit, of the value of which gold may be 
directly or indirectly the representative. If these poor 
clients, then, are justified in seeking money’s worth 
through the uncompensated services of their counsel, it 
follows, inasmuch as every man may be aclient, that 
every Man except a lawyer may seek money, but thata 
good lawyer must spend his life in securing the rights of 
others to that to which in like case he has no right 
himself, and to hold others to duties which he himself 
neglects. A lawyer alone is to receive no pay from his 
customers, and to give no pay to those who supply him 
with the means of living. He has a choice between pau- 
perism and insolvency, but no choice beyond. He may 
live In squalor, bearing up under the superciliousness of 
clients who live in luxury; the tears trickling down the 
cheeks of his starving or shabbily clad wife and children 
giving him no concern because that which might relieve 
them would be filthy lucre; or he may keep himself sup- 
plied, while working for insufficient pay, with comforts 
and luxuries, by keeping himself in debt and committing 
the very frauds which it is his pleasure to inveigh against 





when committed by the debtors of his clients. Is this the 
“good lawyer,” the man of eminence, with “ heaven's 
reward,’ which the young aspirant is to make of him 
self by adhering to the precepts given? 

It will be said that the context does not sustain this 
construction. We are likewise told that “while money 
must be discarded as an end, still, as a means, it cannot 
be wholly disregarded, and you must at least look after 
enough of the filthy dross to pay your bills. No man can 
be bonest who makes bills without the expectation of 
paying them. Money is power; and may be employed 
to advance all the useful ends of life; but how are you to 
save money amid the unnumbered calls upon your 
charity, your generosity, your affections!” True, theo- 
retical, this admits away the whole case; for if the affec- 
tions call for money, money must be earned; and if we 
but succeed in earning enough to pay our bills, the rest 
may take care of itself. No young lawyer is puzzled to 
think what he will do with the moneys he shall earn 
over and above his expenses. How to earn this modicum 
is what is meant by those who ask to be told how to make 
money; and it is this modicum which every practical 
man understands is denied to the lawyer by those who 
say that the thought of money should never enter his 
head. 

But ifthe address admits that a lawyer should seek to 
earn the money necessary to pay his bills, it fails to tell 
him how that is to be accomplished; and what advice it 
does give iscalculated tomake any such accomplishment 
impossible. 

This applies very forcibly to the initiatory advice, to 
**buy all the books you can borrow money to buy.” The 
library proposed would cover an amount representing 
the total earnings of nine out of ten lawyers for the first 
ten years of their practice; the annual purchases neces- 
sary to keep up the various series and procure the new 
publications would be nearly equal to the average of wha; 
five out of ten lawyers ever earn in the entire course of 
their professional existence. Add to these “ all those 
works which belong to the border-land between litera- 
ture and law”’—which are about as costly as a sec- 
ond law library would be, and consider that in a western 
state every debt doubles by the accumulation of its own 
interest once in six or seven years, and the young Ers- 
kine may well look forward to many occasions for read- 
ing Shakespeare or Waverly, ‘“‘when your landlord is 
impatient for rent.” 

For there is no attempt to mislead him on the subject 
of the amount of patience required, ‘“‘ For a long time 
cases will not crowd upon you.” But, even after practice 
has gradually crept in, and a possibility of keeping down 
interest opens, he is directed ‘‘ never to refuse a case be- 
cause it will not pay a fee.” Now it is the result of ex- 
perience, perhaps less convincing than that of the dis- 
tinguished orator, but painfully vivid to those who have 
made it, that the cormorants who have lawsuits, but no 
money to pay fees, are keener of scent even than ordin- 
ary beggars, and that any lawyer who pleads for charity 
will find employment in that line every night and day of 
his life. Whether, for this very reason, the practice of 
working gratuitously may not be an effective mode 
of acquiring business, depends upon whether a lawyer, 
who has begun to render his services gratuitously to one 
set of people, can find another sort to employ him when 
he begins to pick and choose. This question the orator 
has not investigated. 

The central question of the whole subject must ever 
be, how is a lawyer, entering into business, to find 
clients? Thisinquiry, as already observed, has been en- 
tirely ignored. It may be said that the orator was not 
under contract to exhaust his subject, but much of what 
he has said is almost inseparable from the matter omit- 
ted. It is certainly right to devote “ these years of wait- 
ing for business to acquiring a thorough and ripe knowl- 
edge of the law ;” but the course of study recommended 
1s severe and exacting; and many men will tell you that 
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the more a man busies himself in his books the more 
will he become a recluse and an eccentric, and incapable 
of obtaining and preserving a circle of acquaintances 
such as must constitute the body of his clients. In the 
view ofmany men whose success has been decided, the 
more you study law the less will you have law to practice ; 
and the fate of many a hard student gives color to the 
assertion. Here isa doubt which experience alone can 
dispel; but the orator has not vouchsafed his experience 
on the subject. 

Even to keep business once acquired is attended with 
difficulties, 

The same consideration bears upon the exhortation ‘to 
give all your cases a thorough examination, and an elab- 
orate preparation.’’ No matter how small the number 
of cases a lawyer has, he can always fill up all his time 
in studying and preparing them. But if he does that 
he has no time toapply to the search of further business. 

The application is still more forcible to the advice to 
“keep out of politics.” By all means keep out of it, if 
you can find a better method of getting into business. But that 
point is very difficult of decision. The writer has been 
very active in politics at one time, and has kept entirely 
aloof from politics at another. At the former period, his 
friends would say: *‘ Your business would be much bet- 
ter if you were out of politics; people think aman with 
politics in his head has no time to think of their cases.” 
And when out of politics he has been told, “All your law 
is of no use, because people never hear your name men- 
tioned; and, besides, they don’t like a man who is or 
pretends to be indtfferent to what engages the attention 
ofall of them.”’ In such a balance of authorities, who is 
to decide ? . 

There is no point in the law which receives so close a 
study as this: how is a lawyer to get and to keep busi- 
ness? At the same time itis one which is not usually 
ventilated in print. Theconsequence is that success falls 
to the unscrupulous, who do things of which they would 
not wish to be publicly reminded, and avoids those who 
content themselves with following such advice as was 
here given to the students of Columbian College. In 
private conversation the idea of achieving success by 
simply deserving it is laughed at. Why should we per- 
sist in inculcating it in public? 


Respectfully yours, A. B.C. 


——-}o— 


THE PUBLIC ACTS OF THE LAST CONGRESS. 


The following is a briefstatement of several acts passed 
by the last congress which are of more than usual inter- 
est and importance to the legal profession. 

“An act to enforce the right of the citizens of the United 


States to vote in the several states of this Union, and for 
other purposes.’”’ Approved May 31, 1870. 


The first three sections of this act declare in stringent 
terms that all citizens of the United States otherwise 
qualified to vote at any popular election, shall be entitled 
and allowed to vote without distinction of race, color, or 
previous condition of servitude; and shall, moreover, be 
allowed to perform any pre-requisite (such as registra- 
tion) required by any local law for voting; or if hindered 
in so doing by any person charged with carrying the 
local law into effect, the offer to perform such prerequis- 
ite shall be deemed equivalent to performance. 

By several following sections numerous violations of 
the right of suffrage are defined with much distinctness ; 
and punishments for them are prescribed, and jurisdic- 
tion of prosecutions for them conferred on the district 
and circuit courts of the United States. And special 
powers and duties are imposed on various officers of the 
national government in enforcing the provisions of the 
law. 

Section sixteeen declares “that all pesons within 
the jurisdiction of the United States shall have the 
same right in every state and territory in the United 
States to make and enforce contracts, to sue, be parties, 





give evidence, and to the full and equal benefit of 
all laws and proceedings for the security of persons and 
property, as is enjoyed by white citizens, and shall be 
subject to like punishment, pains, penalties, taxes, 
licenses, and exactions of every kind, and none other, 
any law, statute, ordinance, regulation, or custom to the 
contrary, notwithstanding. 

By sections 19 and 20 stringent provisions are made 
against fraudulent voting ; voting in the name of another 
person; repeating; voting unlawfully; interfering by 
force, intimidation, bribes, etc., to prevent any qualified 
voter from voting. 

Sections 21, 22 and 23 contain provisions in aid of pro- 
ceedings to set aside fraudulent elections. 

“An act concerning divorces in the District of Colum- 
bia.” Approved, June 1, 1870. 

This act, in addition to the existing causes for a divorce 
from the bond of marriage in the district, prescribes the 
following: habitual drunkenness for a period of three 
years by the party complained against ; cruel treatment 
endangering the life or health of the party complaining ; 
willful desertion and abandonment by the party com- 
plained against of the party complaining for the full 
uninterrupted space of two years. 

“An act to establish the Department of Justice.” Ap- 
proved, June 22, 1870. 

This act, after establishing by section 1 an executive 
department of the government, to be called the depart- 
ment of justice, of which the attorney-general shall be 
the head, further provides in sections 2 and 3, that there 
shall be in the department an officer learned in the law 
to assist the attorney-general, to be called the solicitor- 
general, who, in the case of vacancy in the office of his 
principal, or in his absence or disability, shall exercise 
the duties of that office; that the assistants of the attor- 
ney-general shall be retained, and the various solicitors 
of the treasury, the internal revenue, the naval depart- 
ment, and the law officer in the department of state, 
shall be transferred from their present departments, with 
their clerks, messengers, and laborers, to the department 
of justice, where said officers are hereafter to exercise 
their functions under the supervision of the attorney- 
general. 

Section 4 enacts that the attorney-general may refer 
questions of law submitted to him for his opinion, except 
questions involving a construction of the constitution. 
to his subordinates; and upon the indorsement of his 
approval, their opinions shall have the same force and 
effect as belong to the opinions of the attorney-general. 

Section 5 relates to the argument of causes, in which 
the government is interested, in the court of claims and 
the supreme court. The attorney-general is empowered 
to conduct and argue government cases in any court of 
the United States, or may require the solicitor-general 
or any officer of his department to doso, These officers 
may also be sent to any state or district in the United 
States to attend to the interest of the United States in 
cases there pending. 

The act further provides for sending questions of law 
arising in the war or navy departments to the attorney- 
general ; and that he shall make the necessary rules and 
regulations for his department. Annual salaries are pro- 
vided: to the solicitor-general, $7,500; to each of the 
assistants of the attorney-general, $5,000; to the solicitor 
of the internal revenue, $5,000; and to the other officers 
the salaries and fees now allowed by law, 

The attorney-general is to report annually to congress 
concerning the business of the department, and to re- 
quire any solicitors or officers of the law department to 
give opinions and render services necessary to enable the 
president and heads of departments and bureaus to dis- 
charge their respective duties. Such solicitors and offi- 
cers are also charged with the duty of conducting, pros- 
ecuting, and defending suits in the supreme court and 
court of claims under the direction of the attorney- 
general. 
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The head of the department is to exercise the super- 
visory powers over the accounts of district attorneys, 
marshals, etc., now exercised by the secretary of the in- 
terior; and the various attorneys of the United States are 
to make a report to the attorney-general of their pro- 
ceedings, and also of all the attorneys employed in cases 
in which the United States shall be concerned. 

The secretaries of the executive departments are pro- 
hibited by the act from employing attorneys or counsel at 
the expense of the United States. Advice is to be sought at 
the department of justice; and no counsel or attorney fees 
shall be allowed toany persons, besides the district attor- 
neys and their assistants, for services rendered to the 
United States, unless hereafter authorized by law; and 
then only on the certificate of the attorney-general that 
such services could not be performed by him or his sub- 
ordinates, including the district attorneys. ‘“ And every 
attorney and counsel who shall be specially retained, 
under the authority of the department of justice, to as- 
sist in the trial of any case in which the government is 
interested, shall receive a commission from the head of 
said department as a special assistant to the attorney- 
general, or to some one of the district attorneys, as the 
nature of the appointment may require, and shall take 
the oath required by law to be taken by the district attor- 
neys, and shall be subject to all the liabilities imposed 
upon such officers by law.” 

Further provision is made by the act for the publication 
from time to time, of such opinions, delivered by the law 
officers of the department, as the attorney-general may 
deem valuable for preservation, 


“An act to amend an act entitled ‘An act to establish 
a uniform system of bankruptcy throughout the United 
States,’ approved March 2, 1867."”.. Approved, June 30, 1870. 


This act provides that the jurisdiction conferred upon 
the supreme courts of the territories by the original act 
may be exercised, upon petitions regularly filed in such 
acourt, by either of its justices while holding the dis- 
trict court in the district in which the petitioner or al- 
leged bankrupt resides, And thesame supervisory juris- 
diction over the acts and decisions of each justice shall 
reside in the same supreme courts as is now possessed by 
the circuit courts of the United States over proceedings 
in the district courts. 

By a further provision, in case of a vacancy in the 
office of district judge in any district, or in case any 
district judge shall, from sickness, absence, or other dis- 
ability, be unable to act, the circuit courtof the circuitin 
which such district is included is empowered to make, 
during such disability or vacancy, the necessary rules and 
orders preparatory to the final hearing of all causes in 
bankruptcy, and cause the same to be entered or issued 
by the clerk of the district court. 

“An act giving priority to certain cases, to whicha 
state is a party, in the courts of the United States.” Ap- 
proved June 30, 1870. 

This act provides that suits and actions at law, or in 
chancery, now pending or hereafter to be brought in any 
courts of the United States, whether original in those 
courts or brought there by appeal, writ of error, or remo- 
val from any state court, wherein a state is a party, or 
where the execution of the revenue laws of any state may 
be enjoiried or stayed by judicial order or process, shall 
have, on sufficient reason shown, preference and priority 
given them by any court in which they may be pending, 
over all other civil causes pending in such court betwee 
private parties. And such causes may be heard at any 
time after docket, in preference to civil causes between 
private parties. 

* An act to revise, consolidate and amend the statutes 
relating to patents and copyrights.’”’ Approved July 8, 


This act repeals the former laws relative to patents and 
copyrights which had grown somewhat complicated and 
confused; and substitutes a new system of provisions 
upon those subjects. It also provides a system for tne 





protection of trade-marks; which is a new subject of 
national legislation. 

The first 76 sections of the law are a re-enactment of 
the patent law. The general features of the former sys- 
tem are preserved, and the substance of the former laws 
seems generally to be continued. There are, however, 
numerous changes in detail. The one perhaps most im- 
portant, in its bearing upon the practice of law in the 
courts, is the substitute for the well-known section 15, of 
the patent laws of 1836, which specified the matters of 
defense to an action for infringement of a patent, which 
may be set up by a notice under the general issue instead 
of by a special plea. Upon this subject section 61 of the 
new act provides as follows: 

“In any action for infringement the defendant may 
plead the general issue ; and having given notice in writ- 
ing to the plaintiffor his attorney, thirty days before, 
may prove on trial any one or more of the following 
matters: 

First. That for the purpose of deceiving the public, the 
descriptions and specifications filed by the patentee in the 
patent office were made to contain less than the whole 
truth relative to his invention or discovery, or more than 
is necessary to produce the desired effect; or 

Second, That he had surreptitiously or unjustly obtained 
the patent for that which was in fact invented by another, 
who was using reasonable diligence in adapting and per- 
fecting the same; or 

Third, That it had been patented or described in some 
printed publication prior to his supposed invention or 
discovery thereof; or r 

Fourth, That he was not the original and first inventor 
or discoverer of any material and substantial part of the 
thing patented; or 

Fifth. That it had been in public use, or on sale in this 
country, for more than two years before his application 
for a patent, or had been abandoned to the public. 

And in notices as to proof of previous invention, knowl- 
edge, or use of the thing patented, the defendant shall 
state the names of patentees and the dates of their 
patents, and when granted; and the names and resi- 
dences of the persons alleged to have invented orto have 
had the prior knowledge of the thing patented, and 
where and by whom it had been used; and if any one or 
more of the special matters alleged shall be found for the 
defendant, judgment shall be rendered for him with costs. 
And the like defenses may be pleaded in any suit in 
equity for relief against an alleged infringement; and 
proofs of the same may be given upon like notice in the 
answer of the defendant, and with the like effect.” 

Sections 77 to 84 relate to trade-marks. A person or 
corporation intending to adopt any trade-mark may 
obtain protection for it by recording in the patent office 
a statement showing the name, residence, place of busi- 
ness of the applicant; the class of merchandise and par- 
ticular description of goods for which the trade-mark is 
to be used; adescription of the trade-mark itself, with 
fac similes, and of the mode in which it is used; and the 
length of time, if any, during which it has been used 
already. He must further pay a fee of twenty-five dol- 
lars; must comply with such regulations as may be pre- 
scribed by the commissioner of patents; and must file an 
oath to his exclusive right to the trade-mark claimed. 
Any dealer counterfeiting or imitating any such recorded 
trade-mark is liable toaction for damages or to injunc- 
tion suit. Buta resort to the method authorized by this 
act is optional. The act does not impair the remedies 
heretofore given in courts of equity for violation of trade- 
marks not recorded. 

Sections 85 to 110 of act comprise the copyright law. 
These, again, are founded upon the former laws on 
that subject. The most important change is that instead 
of entering a copyright work in the clerk’s office of the 
district court, as heretofore, the claimant must “ deposit 
in the mail a printed copy of the title * * * addressed 
to the librarian of congress [Washington, D. C.], and 








n= — 6 


- 


ero © 


oerepeegwew ts 





‘J. 
vt 
ir 
i- 


18 
)l- 


e- 


d. 
od 


Pane? 


v. 
yn 


1e 
it 


1d. 











THE ALBANY LAW JOURNAL. 





179 








within ten days from the publication thereof deposit 
in the mail two copies, similarly addressed.”’ The in- 
scription for the title-page or back must read thus: 
“Entered according to act of congress in the year —, by 
A. B., in the office of the librarian of congress at Wash- 
ington.” 
The former laws upon patents and copyrights are re- 
ed by section 111 of the new act, which, however, pro- 
vides “‘that the repeal hereby enacted shall not affect, 
impair, or take away any right existing under any of 
said laws; but all actions and causes of actions, both in 
law and in equity, which have arisen under any of said 
laws, may be commenced and prosecuted, and if already 
commenced may be prosecuted to final judgment and exe- 
cution, in the same manner as though this act had not 
been passed, excepting that the remedial provisions of 
this act shall be applicable to all suits and proceedings 
hereafter commenced;” and that “all applications for 
patents pending at the time of the passage of this act, in 
cases where the duty has been paid, shall be proceeded 
with and acted on in the same manner as though filed 
after the passage thereof;’’ and that “all offenses which 
are defined and punishable under any of said acts, and 
all penalties and forfeitures created thereby, and incurred 
before this act takes effect, may be prosecuted, sued 
for and recovered, and such offenders punished according 
to the provisions of said acts, which are continued in 
force for such purpose.” 


“An act to amend the naturalization laws, and to pun- 
ish crimes against the same, and for other purposes,” 
Approved, July 14, 1870. 

This act in the first section declares that in all cases 
where any oath, affirmation, or affidavit shall be made or 
taken under any law relating to the naturalization of 
aliens, or in any proceedings under such laws, ifany per- 
son taking or making such oath, etc., shall knowingly 
swear or affirm falsely, the same shall be deemed to be 
perjury, and the person guilty thereof shall, upon con- 
viction, be punished by imprisonment for not less than 
one year and not more than five years, and by fine not 
exceeding one thousand dollars, 

The act further provides stringent penalties for the 
forgery of a naturalization certificate; for any false 
swearing, false personating, the forgery of any paper or 
signature required under the naturalization laws; for 
the ante-dating of any paper, certificate, etc., purport- 
ing to have been issued under the provisions of those 
laws; for the selling of any paper, being the evidence of 
citizenship, to a person not having a lawful claim to it; 
and for the use or the attempt to use any fraudulent 
paper required for the purposes of naturalization. 

Aiders and abettors of the offenses described in section 
two of the act, are made liable to the same punishment 
as their principals; and may be tried and convicted 
without the previous conviction of their principals. 
The provisions ot the act are, moreover, extended to pro- 
ceedings for naturalization had in any court; ‘‘and the 
courts of the United States shall have jurisdiction of all 
offenses under the provisions of this act, in or before 
whatever court or tribunal the same shall have been 
committed.’”’ 

Sections 5and 6 provide for the appointment, by the 
judges of the circuit courts, in cities having upwards of 
20,000 inhabitants, of citizens, one from each political 
party, to attend at all times and places fixed for the reg- 
istration of voters and at elections for representatives in 
congress; to challenge names proposed for registration 
and votes offered, and to be present at the counting of 
all votes, and to remain where the ballot boxes are kept 
at all times after the polls are open until the votes are 
finally counted. Interference with the performance by 
such persons of the acts authorized, is declared a misde- 
meanor punishable by imprisonment not less than one 
year. The United States marshals of the districts in 
which such cities shall be situated, are empowered to ap- 





point special deputies to preserve order at elections at 
which representatives in congress are to be chosen. 

By a further provision the naturalization laws are ex- 
tended to aliens of African nativity and to persons of 
African descent, 





THE SCOTTISH BENCH. 


There is something peculiarly classic in the nomen- 
clature of the supreme judicial establishment of the 
northern section of our United Kingdom, The whole 
collective body connected with the administration of 
law there is known as the college of justice. This in- 
cludes not merely the judges, whoare styled the senators, 
but the clerks of court, the advocates and attorneys, as 
if to proclaim that all grades of the profession are knit 
together in one great confederation, with one grand aim 
and object—the administration of justice. The motto 
of such a popularly constituted tribunal might appropri- 
ately be that of the Justinian Code—Salus populi 
Suprema Lex. Scotland having longer and closer inter- 
course with France, than its then antagonist, England, 
borrowed in 1537, under James V, the frame of its courts 
from the parliament of Paris. The senators of the col- 
lege were formerly fifteen in number, but, strange to say, 
with the great increase of business they were recently 
reduced to thirteen. It was a curious fact, that while 
England had her twelve judges, her jury had the same 
number, while Scotiand with her fifteen judges had, and 
still in criminal cases has, the like number of jurors, 
The youngest appointed judge acts as a sort of judicial 
janitor, holding the keys of justice, and, under the 
strange name of “ Lord Ordinary on the Bills,” he gives 
or refuses admission to all applicants seeking immediate 
redress under the term interdict, answering to our in- 
junction. The remaining apostolic twelve are divided 
into judges of the outer and inner house. The inner 
house again is partitioned into two apartments of co- 
ordinate jurisdiction, one called the first division, pre- 
sided over by the lord president or justice general, and 
the other, the second division, by the “Lord Justice 
Clerk,” who takes this queer name from his status in 
ancient times as clerk to the hereditary lord justiciar, 
and in modern times he is second in the criminal or jus- 
ticiary court. A judge, on his appointment, undergoes 
the truly ridiculous farce of trying a couple of cases 
under the title of lord probationer. His trials receiving 
the mock approval of his future brethren, he takes his 
seat like the Scripture judges in the gate, and for a season 
is heard of in the porch known as the billchamber, He 
assumes the lordly name of any estate he may have, or 
may borrow the title from some relative, and while pas- 
sing under some historic title, often akin to hereditary 
nobility, his wife is known only as Mrs. It is strange 
that the Scotch judges do not claim the privilege con- 
ceded to those of England, of being knighted, and thus 
placing their spouses on somewhat the same platform, 
When the appointed judge is acreless, he is content to 
be recognized by his plain surname but with the lordly 
prefix. When avacancy occurs, after having thusserved 
his judicial apprenticeship, he steps from the doorway 
to the outer house, and reaches the inner house by regu- 
lar gradation, unless when by a somersault he is (as is 
sometimes the case) politically pitched over the heads of 
his seniors, alike in years as in service. The judges in 
the outer house may fitly be denominated the Dii minores, 
and the four within the penetralia of each inner house 
the Dii majores of this temple of Themis.—[Law Maga- 
zineand Review. 


<> 





THE ALBANY MEDICAL COLLEGE. —The annual session 
of the Albany Medical College will commence on the 7th 
instant. The Hon. Ira Harris will deliver the introduc- 
tory lecture, in the Anatomical Theater, at 12 m. 
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CORRESPONDENCE, 
BROOKLYN, Aug. 22, 1870. 

To the Editor of the Albany Law Journal : 

Sir—Petty criticism is indeed a petty business, yet 
petty accuracy is in some things important. Of Chief 
Justice Marshall you say (p. 126, vol. 2) “in 1801 he was 
appointed first chief justice of the United States.” Not 
the first, but perhaps the most eminent. In speaking of 
eminent lawyers, in a past number you say Elisha Wil- 
liams was a native of Columbia county. That may be 
true; but many years ago gentlemen from Pomfret, Con- 
necticut, claimed him as a native of that town, and also 
that he married a Miss Grovesnor, a young lady of Pom- 
fret. A SUBSCRIBER, 

ee 
BOOK NOTICES. 

“ THE SUITORS,” a comedy in three acts, translated from 
the French of Racine into English verse, by Irvine 
Browne, of the Troy bar. 

Mr. John D. Parsons, Jr., publisher, has the above work 
nearly ready. 

This play, the only comedy of Racine, was written in 
consequence of a vexatious and disastrous law-suit to 
which he was a party, and is a most amusing satire on 
law and lawyers. The translator dedicates his rendering 
“ to those not of our profession who love a jest at its ex- 
pense, and to those of our profession who can laugh at 
such a jest.” This is the only translation of this play 
into English verse, to our knowledge. Some passages 
were published in the ALBANY LAW JOURNAL for Feb. 26, 
1870, in “ Law and Lawyers in Literature,” and met with 
such general acceptance that Mr. Browne was induced 
to attempt a translation of the entire play. The work 
will be issued in elegant shape, and will be furnished 
with a frontispiece illustrative of the scene of the trial 
of the dog for stealing the capon, which was among the 
passages published in the LAW JoURNAL. 





The Law Me Review for August, 1870. Lon- 


and Law 
on: Butterworths, 7 Fleet street. 

This number of the venerable English quarterly is of 
more than ordinary interest and merit. The articles are 
most of them on important subjects, and are well thought 
out. Twoof the articles—the one on “Sale in Transitu 
by a Belligerent to a Neutral,” and the other on “ Courts 
of Prize,” are of peculiar importance at this time. The 
first of these articles combats the rule which has hereto- 
fore obtained both in this country and in Europe, that 
the mere sale of property by a belligerent toa neutral in 
transitu is to be taken as a proof, or, at least presumption, 
of collusion or fraud; and arrives at the following con- 
clusion, which, though, perhaps, substantially correct, is 
expressed in advanced terms: ‘“ Whatever, therefore, 
may hitherto have been the received doctrines of civilians 
on this question, it may now be stated that little doubt 
remains as to the right of a neutral to purchase a foreign 
ship of a belligerent power, at home or abroad, in a belli- 
gerent or neutral port, or even upon the high seas, pro- 
vided the purchase be made bona fide, and the property 
passed absolutely and without reserve, and the ship so 
purchased becomes entitled to bear the flag and receive the 
protection of the neutral state, the purchaser. It is true 
that this is a view of the subject which may not have 
passed beyond the region of controversy; but certainly, 
as observed by a learned writer, itis a point which, if 
judicial conviction, positive law, and international 
policy have not yet reached, they are irrepressibly tend- 
ing toward it both in Europe and America.” 

We should be glad if we had space for a more extended 
notice of this article. The article on ‘‘ Courts of Prize” 
we may find room for hereafter. The other articles are: 
“Notes on the Codes of India,” “‘ Personal Equities as 
Operating on Indefeasible Titles,” ‘* The Waste Lands or 
Commons ‘of England,” “The Scottish Bench — the Re- 
cent Vacancies by Death,’ *‘ Academic Discipline of the 
Inns of Court and of Chancery,” “On the Right of Counsel 
to Recover his Fees,” “‘ Benefit Building Societies,” and 
“ The Administration of Justice in India.” 








TERMS OF THE SUPREME COURT FOR SEPTEMBER, 


Ist Monday, Special Term (Chambefs), New York, 
Ingraham. 

ist Monday, Special Term, Dutchess, Barnard. 

Ist Monday, Special Term (Motions), Kings, Tappen. 

lst Monday, General Term, 4th Department, Rochester, 
mo Monday, Circuit and Oyer and Terminer, Pulaski, 

ullin. 

lst Monday, Circuit and Oyer and Terminer, Tompkins, 


man. 
ae Monday, Circuit and Oyer and Terminer, Chenango, 
com. 
mY] Tuesday, General Term, Ist Department, New 
ork. 
Ist Tuesday, General Term, 3d Department, Elmira. 


24 Monday, Circuit and Oyer and Terminer, Ballston 


Spa, ‘kes, 
) Monday, Circuit and Oyerand Terminer, Chautau- 
qua, Daniels. 
2d Tuesday, General Term, 24 Department, Brooklyn, 
2d Tuesday, Special Term, Oneida, 
3d Monday, Cireuit and Oyer and Terminer, West- 
ort Mol May, Special T (I ), Kings, T 
’ onday, § al Term (Issues ngs, Tappen. 
8d Monday, Clreuit and Oyer and Terminer, Richmona, 


rnard. 
aa patey, Circuit and Oyer and Terminer, Onondaga, 
ullin. 
“a Monday, Circuit and Oyer and Terminer, Broome, 


com. 
on Monday, Circuit and Oyer and Terminer, Otsego, 

urray. 
—— Circuit and Oyer and Terminer, Delaware, 

arker. 
3d Monday, Cireuit and Oyer and Terminer, Niagara, 


rker. 
= Circuit and Oyer and Terminer, Caldwell. 
ockes. 
3d Tuesday, Circuit and Oyer and Terminer, Platts- 
burgh, Rosekrans, 
4th Monday, Special Term, White Plains, Pratt. 
x. + roel Circuit and Oyer and Terminer, Corning, 
wight. 
em peter, Circuit and Oyer and Terminer, Ovid, J. 
. Smith. 
mn pane, Cireuit and Oyer and Terminer, Orleans, 
arvin. 
Last Monday, Special Term, Monroe, Johnson, 
Last Tuesday, Special Term, Albany, 


tame 
LEGAL NEWS. 


A. Bolton Caldwell has been nominated as the republi- 
can candidate for attorney-general of West Virginia, 


Judge Gillespie, of Bellville, I1l., has decided that there 
isno law in that state to punish adultery where both 
parties are white. 

The governor has appointed Benjamin N. Loomis, of 
Binghamton, county judge of Broome county, to fill the 
vacancy occasioned by the death of Hon. Horace 8. 
Griswold. 

Judge Woodruff, of the United States supreme court, 
has just given a decision affirming the constitutionality 
of the statute allowing towns to issue bonds to aid in the 
construction of railroads, 

Acting Commissioner Douglass has decided that the 
law does not relieve pork packers from the manufac- 
turer’s special tax, or provide for refunding such taxes 
already paid. 

in the session of parliament, which commenced on the 
8th February, and ended on the 10th August instant, the 
number of public acts passed was 112, and 172 local acts, 
besides four private statutes. 

Mr. Leng, proprietor of the Sheffield Telegraph, was tried 
on Thursday, the llth ult., at the Leeds assizes, England, 
for publishing a libel on the Earl and Countess of Sefton. 
Sir John Karslake, who conducted the prosecution, stated 
that the plaintiff was actuated by no vindictive spirit, 
but the earl felt it to be his duty to the public to lay a 
criminal information against the defendant. Mr. Digby 
Seymour, who appeared for Mr. Leng, said that his client 
had made an ample apology for the indiscretion of his 
sub-editor, Mr. Peddie, and contended that Mr, Leng was 
not responsible, as when the paragraph was published he 
was ill at home, and unable to exercise his usual super- 
vision over what went into the paper. The defendant 
was, however, found guilty, but sentence was deferred. 
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SALE IN TRANSITU BY A BELLIGERENT TO 
A NEUTRAL. 


The doctrine of sale of property in transitu by a 
belligerent to a neutral state, has given rise, if not to 
direct conflict of law, at least to a divergence of opin- 
ion as between jurists of this country and those of the 
United States. The question is not only of import- 
ance in itself, but is instructive, as illustrating the 
advance made in modern times in the recognition of 
and extension given to the rights of neutral countries. 
Asale under such conditions is one of those transac- 
tions which, in the view of international law which 
prevailed at the beginning of the present century, 
would be regarded as prima facie so tainted with 
fraud as to amount almost to conclusive evidence of 
mala fides, and as such to be with difficulty sup- 
ported as a valid transfer of property. And in later 
times, in one of the last reported cases in which the 
subject was judicially examined in this country, the 
language of the court was sufficiently guarded as to 
justify the presumption that a transaction of this de- 
scription would hardly be considered as otherwise 
than at least suspicious, and which needed to be 
placed in the clearest light before it could be sup- 
ported.* : 

It is certainly difficult to one who approaches the 
study of the international law in the same spirit as 
that in which he would investigate other brances of 
jurisprudence, to understand why a sale of a ship, 
for instance, by a belligerent to a neutral state, even 
flagrante bello, should as a transaction be deemed 
doubtful or invalid. To account in some measure for 
such a consequence, we must have regard to the ex- 
treme care for belligerent rights, which formerly in 
this country, and indeed throughout Europe gener- 
ally, influenced the administration of the public law 
of nations. The desire to secure for a belligerent 
state the enjoyment to the fullest extent of the rights 
which war was supposed to give him as against his 
enemy, led to the doctrine laid down in the prize 
courts of Great Britain and the United States, that 
property cannot be divested of its enemy-character 
in transitu on the high seas, and that all property 
which has a hostile character impressed upon it at the 
inception of a voyage, remains liable to capture until 
its arrival at its destination; a principle which rested 
on the theory that a sale to a neutral was supposed to 
lessen by so much the stock of property that was 
available for capture, and thus to diminish the prize 
of war.t It was, to use the words of a modern writer, 
in fraud of a belligerent’s rights as against the prop- 
erty of his enemy.{ It is obvious that a sale bya 
neutral to a belligerent might have, with greater show 
of reason, been objected to on the ground that while 
it added to the resources of the enemy, it involved a 








* Sorensen v. The Queen, 11 Moore, P. C. C., p. 141. 
+ The Frances, | 1 om. 448. The Vrow ‘argaretha, 1 ¢. le. 
Gopi + P. 850 90 Borencen v. The Queen, 11 Moore, P. 


Tiss. «“ Law of Nations” — Time of War, p. 465. 





departure from neutrality on the side of the selling 
state. But that the converse of this position should 
have been accepted as an undoubted principle of pub- 
lic law can only be accounted for by the leaning in 
the maritime courts, not only of England but of con- 
tinental Europe, to that vicious theory of prize which 
resisted any doctrine that would break in upon the 
rights of war, or lessen the advantages which were 
open to a belligerent from the exercise to its fullest 
extent of the right of capture. 

The theory upon which this doctrine rests is this, 
that as between hostile states a belligerent has a 
vested right by a declaration of war in all sea-borne 
private property of the other belligerent, that such 
property cannot be the subject of sale, and that all 
contracts of sale touching belligerent property of any 
sort, though valid on land, is invalidated by the mere 
fact of such property being upon the ocean. 

This view, it has been remarked by a distinguished 
American authority, seems to rest on a principle of 
maritime prize, which probably, if it again came into 
controversy, would be subject to considerable modi- 
fication.* And this view it is now proposed to ex- 
amine; how far it is tenable, and to what extent it 
can be relied on in future international transactions 
touching the sale of belligerent property. 

The doctrine itself is thus stated by Mr. Justice 
Story: ‘‘A neutral, while a war is imminent, or 
after it has commenced, is at liberty to purchase 
either goods or ships—not being ships of war— 
from either belligerent, and the purchase is valid 
whether the subject of it be lying in a neutral or in 
an enemy’s port. During a time of peace without 
prospect of war, any transfer which is sufficient to 
transfer the property between the vendor and ven- 
dee, is good also against a captor if war afterward 
unexpectedly breaks out. But in case of war, either 
actual or imminent, this rule is subject to qualifica- 
tion, and it is settled that in such a case a mere trans- 
fer by documents, which would be sufficient to bind 
the parties, would not be sufficient to change the 
property as against captors, as long as the ship and 
goods remain in transitu.f”’ 

And in citing and commenting on this passage with 
approval, as containing a correct exposition of the 
law of nations on the subject, the judicial committee 
of the privy council in a recent case make the follow- 
ing remarks: “In order to determine the question, 
it is necessary to consider upon what principle the 
rule rests, and why it is that a sale, which would be 
perfectly good if made while the property was in a 
neutral port, or while it was in an enemy’s port, is 
ineffectual if made while the ship is on her voyage 
from one port to another. There seems to be but two 
possible grounds of objection. The one is that while 
the ship is on the seas the titie of the vendee cannot 
be completed by actual delivery of the vessel or goods ; 
the other is that the ship and goods having incurred 
the risk of capture by putting to sea, shall not be per- 
mitted to defeat the inchoate right of capture by the 
belligerent until the voyage is at end. The former, 
however, appears to be the true ground on which the 
rule rests. The difficulty of detecting fraud if paper 





* Sotntens of Att. Gen. (Cushing), vol. 6. 
¢Story. Practice of Prize Courts, pp. 638, 64. 
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transfers are held sufficient is so great, that the courts 
have laid down as a general rule that such transfers, 
without actual delivery, shall be insufficient; that in 
order to defeat the captors the possession as well as 
the property must be changed before seizure.”’* 

The assumed right, therefore, of a belligerent to 
annul sales of an enemy’s ships to neutrals is 
founded on the allegation that some of such sales may 
be simulated and fraudulent. But the principle does 
not stop there. The fear of collusion, it is obvious, 
is applicable to other property as well as to ships. 
And, if the assumed consequence be admitted, it fol- 
lows that all goods of the growth or produce of a 
country at war, nay, all other goods which have at any 
time in the progress of war belonged to that country, 
are subject to capture and condemnation in the hands 
of the neutral nation; and the soundness of this 
doctrine, namely, that no distinction in this respect 
ean be made between ships and other objects of com- 
merce, has, as observed by a learned writer, been 
fully recognized in the adjudications of the admiralty 
courts of England. 

It is strange that a position so extensive in its con- 
sequences, and so adverse to neutral rights, should 
have received the assent of publicists, and be ac- 
cepted almost without controversy as a principle of 
publiclaw. The explanation probably is that at the 
time when this and other kindred questions were 
investigated, the rights of belligerent states occupied 
in the view of jurists and statesmen a principal place, 
while those of neutral countries were either not 
understood, or were treated as involving no consider- 
ations of importance. The legal incidents to neutral- 
ity were as yet so undefined, and presented so little 
that was attractive, that any concession that was made 
to a country occupying a position so ungrateful and 
invidious, were granted rather as of favor than as of 
right. This feeling can at all events be distinctly 
traced throughout the judgments of Sir W. Scott, the 
main, if not the exclusive, source from which writers in 
this country have drawn their views of international 
law.t Asan illustration of how prevalent was this 
feeling, may be cited the following statement of the 
doctrine taken from the writings of a civilian of ad- 
mitted eminence in this country, and whois certainly 
not open to the charge of being adverse to neutral 
rights. Sir Robert Phillimore, in his work on Inter- 
national law, thus speaks of the question : 

“In respect to the transfer of enemies’ ships during 
war, it is certain that purchases of them by neutrals 
are not in general illegal; but such purchases are 
liable to great suspicion, and if good proof be not 





. v. The Queen, 11 Moore, P. C. C., p. 141. 

tLord Stowell’s severity against neutrals was notori- 
ous. Upon the question, for instance, of allowing costs 
as against the captors in cases where the capture was 
unjustifiable, Dr. Lushington has observed that during 
the seventeen years Lord Stowell presided in the prize 
court, he had condemned captors in costs and damages 
in only about ten or # dozen cases ; notone in a thousand. 
(The , 2Spinks, Eccl. and Ad. Cases, p. 174.) And in 
another case the same learned judge observed that ‘“‘he 
believed not one case could be found where Lord Stowell 
condemned the captors in costs and damages upon the 
ground that the papers and depositions did not disclose a 
probable cause of capture. (The Leucade, Ib, p. 224.) And 
with but slight departure from these princi les, we find 
it decided, even so lately as during the Russian war, 
that if captors seize a vessel without any ostensible cause 
they are liable to costs and damages; but that this is the 
extremity of the law of nations, and should only be 
adopted in cases of imperative necessity. (The Oetsee, Ib.) 








given of their validity, by a bill of sale and payment 
of a reasonable consideration, it will materially im- 
pair the validity of the neutral claim,* and if the pur- 
chase be made by an agent, his letter of procuration 
must be produced and proved ;f and if after such 
transfer the ship be habitually in the enemies’ trade, 
or under the management of a hostile proprietor, the 
sale will be merely colorable and collusive.t But 
the right of purchase by neutrals extends only to 
merchant ships of enemies ;3 for the purchase of ships 
of war belonging to enemies is held to be inyalid;} 
and a sale of a merchant ship made by an enemy toa 
neutral during war, must be an absolute uncondi- 
tional sale. Any thing tending to continue the interest 
of the enemy in the ship vitiates contracts of this 
description altogether.” { 

Now, upon this passage it is sufficient to observe 
that the point of view from which the question is re- 
garded is exactly opposite to that from which, under 
the more advanced opinions which now prevail, of 
international obligation, it would be considered. The 
presumption here, and throughout the judgments of 
Sir W. Scott, of which the extract is a summary, is 
prima facie against the validity of such sales, which 
from their very inception are regarded as so open to 
suspicion as to require to be fenced round with condi- 
tions imposed by a belligerent on a neutral state, as ne- 
cessary to be complied with in order to make asaleofa 
certain article of merchandise valid. In other words, 
a third party is permitted, under a theory of supposed 
possible damage, to dictate the terms under which 
alone the purchase of the res, the subject of com- 
merce, would be legal; to determine, that is to say, 
the conditions under which the nationality of a pri- 
vate ship is by another and a neutral country to be 
ascertained and fixed, or the ship itself bought or 
sold. Now this is exactly what no nation has the 
smallest right to do: it is ultra vires throughout; it 
amounts to an infrigement not only of the privileges 
which surround a neutral attitude, but to a violation 
of acknowledged principles of law. For it must be 
recollected that, in accordance with every known 
system, not only of public but of private and munici- 
pal law, possession of property has been invariably 
regarded as presumptive of ownership; that any 
power, whether during peace or war, who claims, by 
virtue of relations growing out of hostilities, to take 
property from a neutral country, as having been 
tainted with vice in its acquisition, must, like any 
private person, show his right to do so, and a title 
superior to that of the person or state in whose pos- 
session the property is, and that if, in a contract of 
purchase and sale, mala fides, or wrongful possession, 
is alleged, the fact must be proved before the property 
is divested. These are the common and most familiar 
principles which lie at the root of such transacticns. 
The circumstance that the parties to the contract are 
states and not individuals does not suspend or vary 
conditions which are present at every transfer of the 
kindin private commerce. A state of war does not 
introduce any new element, nor, whatever may have 





*See 1 Rob. ep. p. 102. 


{The Argo, 1 Ib. p. 158. 

4 Rob. p. 31. 
The Minerva, 6 Ib. p. 396, 
Ib. p. 396. 
Inter. Law, vol. 3, p. 607. 
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been formerly the rule, does it necessarily interrupt 
trade as between neutral and belligerent, one class of 
commodities and one destination of them alone ex- 
cepted, namely, articles which are contraband of war, 
or avowedly intended for places blockaded or in- 
vested. In a word, neutral commerce is, with this 
exception, subject to no more restrictions in war than 
in peace, and is open to have its legality tested by 
the same principles in the one case as in the other. 

The soundness, therefore, of the assumed rule that 
the mere fact of sale of property by a belligerent to a 
neutral in transitu is to be taken as proof, or even as 
presumption, of collusion or fraud, may well be ques- 
tioned, not only as being opposed to the principles of 
public law, which secures to every nation the right 
of determining the nationality of its own property, 
but as contravening those wider maxims which regu- 
late the transfer of all property whatsoever, whether 
on land or sea, If international law confers on neu- 
trals the right to purchase, during war, the property 
of belligerencs, any regulation of a particular state not 
a party to the original transaction, which would urge 
that the transfer was invalid because it was not ac- 
companied by delivery, for example, in other words, 
because there was a change of property without a 
corresponding change of possession, or which would 
object to it on the score of possible fraud, must be re- 
garded as nothing else than in derogation of the 
sovereign authority of an independent state. And so 
with respect to the qualifications under which, in the 
passage quoted above from the writings of Sir R. 
Phillimore, such sales would alone be valid; it is suf- 
ficient to observe that to insist on such conditions as 
the production of a bill of sale, the absolute proof of 
payment of a certain sum, which, moreover, must 
not be merely colorable; or letters of procuration 
where the sale was made by an agent; these and sim- 
ilar requirements third persons, whether nations or 
individuals, not of the original parties to the transac- 
tion, and with no ostensible interest in it, cannot be 
considered in a position to enforce. The absence of 
these documents, or of such methods of proof, may 
be suspicious, but may not justify annulling the sale. 
There may be damnum, but it is damnum absque in- 
juria, And so of nationality, all property, and espe- 
cially that floating on the ocean, must have a nation- 
ality, and it is, as remarked by a learned writer, the 
prerogative of every nation to prescribe for itself 
rules to determine this nationality in the case of that 
species of property known as merchant vessels ; and 
there is nothing in the law of nations which requires 
that a ship, in order to partake of the nationality of a 
particular country, should have been constructed in 
that country; or which negatives the general right of 
one nation to purchase and naturalize the ships of 
another. On this point each nation has a right to pre- 
scribe rules for itself.* 

It is not, indeed, improbable that this and kindred 





*“Ttis true that the prize regulations occasionally is- 
sued by some belligerent nations have undertaken to 
prescribe a limitation in time of war of the right to pur- 
chase, naturalize, and neutralize foreign ships, to the 
effect that in order to exempt from capture, in the hands 
of a neutral, a merchant ship purchased from the bellig- 
erent, it must be shown that she was so purchased before 
the existing war, or else after capture and lawful con- 
demnation.” — Hubner de la suisin des balimens neutres, 

. 1, part 2, ch. 3, sec. 10, no. 4, 





questions of international law will, probably, when 
next they should be drawn into controversy, be inves- 
tigated in a wider spirit of jurisprudence, and one 
more inclined to give expansion to the rights of neu- 
tral powers, than can hitherto be traced as influencing 
the decisions of the judges in this country on matters 
of public law. And of this spiritan example may be 
found in a recent case decided by Dr. Lushington, 
when the point was raised as to the validity of the 
assignment of a merchant ship by an enemy subject 
to a neutral during a period of hostilities, under cir- 
cumstances which, by Sir W. Scott, would, probably, 
be regarded as surrounding the transaction with 
grave suspicion, if not conclusive of fraud.* It was 
then held by the learned judge that the voluntary 
transfer of a ship by a father, an enemy, to his son, a 
neutral, as an advance of a portion of his inheritance 
is valid if made bona fide, and the court did not con- 
sider itself inclined to hold a mode of acquiring prop- 
erty which was perfectly legal in time of peace, to be 
prohibited to neutrals in time of war. It was further 
observed by the learned judge that if reference was 
made to the law of nations simply, he was not aware 
that when a vessel was de facto, by the authority of a 
neutral government, incorporated into the mercantile 
marine of that state, the court has inquired narrowly, 
if at all, into the law of that state, or how far its mu- 
nicipal regulations have been strictly complied with ; 
and he was of opinion that such an inquiry would be 
attended with great inconvenience, and could not be 
prosecuted with reasonable facility, or the probability 
of doing justice. ‘‘ Every state,’’ he proceeded to ob- 
serve, “differs with respect to the regulations of its 
mercantile marine; the court is not disposed to enter 
upon an investigation of systems of jurisprudence in 
foreign states which it is not competent thoroughly 
to understand.” 

The sale in this case accordingly was upheld, al- 
though the judgment did not go to the entire length 
to which in our opinion it might legitimately have 
gone, namely, that of allowing the presumption of 
law to be in the first instance in favor of the transfer 
being valid. It was perhaps unnecessary for the pur- 
poses of this decision to lay down any such dictum 
in general terms. The case, however, is noteworthy 
as recognizing two principles to which greater weight 
will doubtless be given in deciding future cases of 
disputed ownership. One is that to which allusion 
has already been made, namely, that no attempt was 
made to prescribe the conditions or to dictate the rules 
under which other nations should be allowed to invest 
with their nationality private merchant ships; and 
the other, that all questions of international ldw, and 
especially of the law maritime, should be investigated 
and determined on equitable principles, rather than 
those stricti juris. If, to take an illustration from the 
English system of jurisprudence, a court of equity 
permits interests in property to be created by methods 
far less technical—a simple declaration of trust for 
example—than are required for the transfer of the 
legal interest in a court of law, a like exemption from 
strict conditions might not improperly be extended 
to transactions arising under the maritime or public 
law of nations, which it is well known is based on 





* The Benedict, Spinks’ Prize Cases, p. 314, 
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those maxims of equity which enter so largely into 
the private law of merchants. In like manner, in 
the case before Dr. Lushington on which these ob- 
servations are made, we find the equitable doctrine 
of advancement relied on and given effect to in his 
decision as operating to rebut the presumption which 
would go to render the transfer illegal; and cause the 
property, the subject of gift, to remain clad with an 
enemy character and ownership. And no doubt it is 
the province of a court of justice to avail itself of 
every means for giving effect to engagements which 
are not contrary to municipal law or public policy, 
and not to cast about for reasons whereby to defeat or 
render nugatory transactions which do not on the 
face of them offend against justice. It seems to bea 
false view of the office of a judge to conceive that it 
is then properly exercised when giving prominence 
and force to the weak or invalid, instead of the valid, 
elements in any contract or obligation. And if this 
is the case with the ordinary tribunals of a nation 
intrusted with the administration of private law as 
between individuals, it is much more so when the 
system of law, the subject of interpretation, is inter- 
national, based on a larger equity, and dealing with 
engagements to which whole communities are par- 
ties. And, moreover, as has been already observed, 
it is a highly artificial idea which imports into sim- 
ple contract as between two private persons, terms 
and incidents springing either from the relations in 
which the contracting parties themselves are placed 
to the governments to which they are subjects, or 
from the position, whether hostile or neutral, in 
which those governments stand toward each other. 

Whatever therefore may hitherto have been the re- 
ceived doctrines of civilians on this question, it may 
now be stated that little doubt remains as to the right 
of a neutral to purchase a foreign ship,of a belligerent 
power, at home or abroad, in a belligerent or neutral 
port, or even upon the high seas, provided the pur- 
chase be made bona fide, and the property passed 
absolutely and without reserve, and the ship so pur- 
chased becomes entitled to bear the flag and receive 
the protection of the neutral state, the purchaser. It 
is true that this is a view of the subject which may 
not have passed beyond the region of controversy ; 
but certainly, as observed by a learned writer, it is a 
point which, if judicial conviction, positive law, and 
international policy have not yet reached, they are 
irrepressibly tending toward it, both in Europe and 
America.* 





HUMOROUS PHASES OF THE LAW. 
VIIt. 
REMOTE AND CONSEQUENTIAL DAMAGES. 


A man is liable for the natural and probable conse- 
quences directly flowing from his unlawful act. This 
seems a very harmless and simple proposition in law, 
but has been the source of a great deal of hair split- 
ting on the part of advocates and judges. Logicians 
and sophists have wasted many precious hours in dis- 
puting about moving causes and natural conse- 
quences, In Plutarch we read that Xanthippus said 
ofhis father, Pericles, “ that Epitimius, the Pharsalian, 
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aan 


having undesignedly killed a horse with a javelin 
that he threw, at the public games, his father spent a 
whole day in disputing with Protagoras which might 
properly be deemed the cause of his death —the 
javelin or the man that threw it, or the president of 
the games.” The law does not take into account 
speculative results as items of damages. Judge 
Lumpkin, of Georgia, in one case cited the story of 
the milk-maid in the spelling book, as an instance of 
speculative profits. In the eye of the law there is no 
speculation. If I assault my neighbor and give him 
a black eye, I am liable in damages to that extent; if 
he is an astronomer, and the state of his eye debars 
him from seeing to his business, I suppose the loss 
from that cause is properly embraced in the damage; 
but if, owing to defective vision thus induced, he 
should run against another man in the street and 
knock him down and break his arm, I should not be 
responsible for that; it would be too remote, un- 
natural and disconnected. This example covers one 
class of cases, namely, those where the damage is the 
result of intention. But there is a larger class, namely, 
those in which the damage is the result simply of 
negligence, inattention, or want of considerate fore- 
thought. In these cases the law holds men responsi- 
ble only for such results as spring naturally from 
their acts, unaffected by extraneous causes. The law 
will not saddle a man with such consequences as are 
more due to misfortune than to negligence. It holds 
him liable only for such things as he might reason- 
ably have guarded against. For instance, if one ac- 
cidentally, but carelessly, set on fire his vessel, moored 
at the wharf, it is natural that the flames should com- 
municate to another vessel moored outside of his 
vessel and attached to the same wharf; this he ought 
to have foreseen and guarded against. But if the 
latter vessel drifts burning down the stream, and en- 
countering another vessel, sets it on fire, I take it 
that the owner of the first vessel would not be respon. 
sible for the damage to the third, because he could 
not reasonably be held to look ahead so far. This is 
an instance of what the law calls remote or contingent 
damage. So, asa rule, one is not liable for the loss 
of conjectural or speculative profits of business sus- 
tained by the injured party. IfIam driving in the 
city of New York, and carelessly run over a brokerin 
turning a corner, I am responsible for his bodily hurt, 
and for his loss attendant upon his necessary absence 
from business, but not for any conjectural gains he 
may, in imagination, have ciphered up in some specu- 
lative enterprise against bulls or bears. One “ corner” 
is quite enough for me to look out for. Causa proxima, 
non remota, spectatur, is the maxim of the law. 
Being left out of one’s uncle’s will, or discarded by 
one’s rich sweetheart, are not items of damage in an 
action for false imprisonment, unless the imprison- 
ment were designed and intended to produce that 
result. As good an example of consequential dam- 
ages as could possibly be imagined was presented in 
an award of commissioners appointed to appraise the 
value of lands taken for railway purposes, in Rensse- 
laer county. The land-owner was a bachelor, up- 
ward of sixty years of age. Among the items of 
damage for which compensation was awarded, was 
the risk of injury to the claimant’s children, who 
might be exposed to accident while playing about the 
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defendant’s track! Some $300 was awarded for this 
cause. The defendants insisted that this was not to 
be borne, inasmuch as no children were born. 

The two leading cases on this subject are in irrecon- 
cilable variance with each other. In Powell v. Salisbury 
(2 Y.and Jer. 391), where, owing to the defendant's 
neglect to repair his fence, the plaintiff’s horses escaped 
into the defendant’s close, and were there killed by 
the falling of a hay-stack, it was held that the damage 
was too remote. But in Davis v. Garret (6 Bing. 716), 
where the defendant undertook to carry a quantity of 
the plaintiff’s lime in his barge from Medway to 
London, and deviating from his usual course, a tem- 
pest wet the lime, burning it and destroying the 
barge, it was held that the plaintiff could recover. 
Chief Justice Tindal observed: ‘* No wrong-doer can 
be allowed to apportion or qualify his own wrong; as 
aloss has actually happened, while his wrongful act 
was in operation and force, and which is attributable 
to his wrongful act, he cannot set up as an answer to 
the action, the bare possibility of a loss if his wrong- 
ful act had never been done.”’ Now, applying this 
reasoning to the hay-stack case: the defendant was 
wrong in leaving his fence out of repair; what right 
had he toinsist that, perchance, a hay-stack might have 
fallen on the horses while they were on the plaintiff’s 
premises. One of these cases is clearly wrong — I 
think the lime case, so faras an universal application of 
its language is.concerned, Its sophistry consists in 
the words which I have italicised. How can the court 
determine that the occurrence was in consequence of 
the deviation? If the plaintiff had shown that the 
journey in the usual course would have been free 
from tempest, he might well have claimed a recovery ; 
but I do not see how otherwise he could establish that 
the catastrophe was a result of the deviation. The 
accident was as little the result of the act, as the fall- 
ing of the hay-stack was a consequence of the straying 
of the horses. A case of deviation might be conceived 
in which the defendant would be liable, because of 
the deviation, as, for example, if in crossing the At- 
lantic he should go too far north, and should be 
crushed by icebergs. But tempests are common to 
every latitude, and to say that the damage occurred 
solely in consequence of the deviation, is to render the 
sailor an insurer in every case of deviation, even 
when the tempest may have been universal, This 
would be a decision of too great latitude. 

In an early case before Lord Holt, Fetter v. Beal 
(1 Ld. Ray. 339), the plaintiff declared of a battery, 
alleging that he had previously brought an action for 
itagainst the defendant, and recovered £11, and no 
more; and that afterward part of hisskull, by reason 
of the same battery, came out of his head; and for 
this subsequent damage this suit was brought. The 
court held that they would pay no heed to any thing 
that came into the plaintiff’s bead, or out of it, after 
the first suit, saying that “if this matter had been 
given in evidence as that which in probability might 
have been the consequence of the battery, the plaint- 
iff would have recovered damages for it.’’ Another 
case, in which this question was considered “in a 
bony light,” is Lincoln v. Saratoga and Schenectady 
R. R. Co. (23 Wend. 425). The plaintiff proved that 
his leg was broken, and that the oblique character of 





the fracture rendered it very probable that a second 
fracture would take place; but this was held too re- 
mote, and the plaintiff’s standing in court was limited 
to the leg with its original break. 

Watson v. Ambergate N. and B. Railway (15 Jur. 
448) is an excellent example of speculative damages. 
A prize had been offered for the best plan and model 
of a machine, and plans and models were to be sent 
by a certain day; the plaintiff sent a plan and model 
accordingly by railway, but, owing to the negligence 
of their agents, it did not arrive at its destination 
until after the time appointed ; the measure of dam- 
ages was held to be the value of the labor and ma- 
terials expended, and the chance of obtaining the 
prize was held too remote to be estimated. So in the 
case in Plutarch, the rider of the horse killed by 
Epitimius might have had an action for its vaJne, but 
could not have recovered any thing on account of the 
possibility that he might have taken the laurel crown 
in the game, had not his horse been killed. 

In Deyo v. Waggoner (19 Johns, 231), the plaintiff 
sued the defendant on a contract, by which the de- 
fendant, in consideration of $5, agreed to take a note 
executed by the plaintiff and a surety, payable the 
first of May, and to forbear prosecution of the note for 
nine months; and it was alleged that the defendant 
did not forbear, but sued on the note, by which the 
plaintiff lost $500. To enhance the damages the 
plaintiff offered to prove that when he was sued he 
was engaged in his harvest, and that, for the purpose 
of raising money to satisfy the demand, he was 
obliged to quit his work and thresh his grain, and that 
he was put to great trouble in raising the money. 
This was held too remote to form a ground of dam- 
ages, how much soever it may have gone against the 
plaintiff ’s grain. 

In Anthony v. Slaid (11 Met. 290), the plaintiff had 
contracted, for a fixed annual sum, to support the 
town poor in sickness and health, at his own risk; 
the defendant committed an assault and battery on 
one of the paupers, by means of which he was hurt, 
and the plaintiff put to increased expense for his sup- 
port; the damage was held too remote and indirect 
to sustain an action. 

In Dickinson vy. Boyle (17 Pick. 78), which was an 
action for trespass in digging into a river bank near a 
dam, by means whereof a flood, three weeks after, 
swept away several acres of land and a cider-mill, the 
plaintiff recovered for these injuries, they being held 
the natural damage proceeding from the defendant’s 
acts. It does not appear that he recovered any thing 
for the crops which he might have raised on the land, 
or the cider which he might have made at the mill, 
and this instance shows the true distinction on the 
subject. The true measure of damage was the value 
of the land and mill as such. In an action of negli- 
gence for killing a cow, the court would not listen to 
testimony as to contingent calves which she might 
have borne. 

There is great diversity of opinion as to whether 
contingent profits in business are properly cognizable 
as items of damage, but the modern decisions incline 
practically to admit them. Some courts go geo- 
graphically further than others in allowing such con- 
siderations in estimating damages. Thus, in Tarleton 
v. McGawley (Peake, 205), Lord Kenyon held that an 
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action lay for firing on negroes on the coast of Africa, 
and thereby deterring them from trading with the 
plaintiff, so that he lost their trade. The natives no 
longer smiled on the plaintiff—no longer “ showed 
their ivory’? —and thus caused him a serious loss. 
But in Moore v. Adams (2 Chitty R. 198) an action for 
assault, the plaintiff seeking to prove that by reason 
of the assault, he was driven from Alicant, where he 
had previously done business as a merchant, it was 
held by far too remote. Such “chateaux in Spain”’ 
the court regards as too fanciful for estimation. It 
seems, however, that where divine as well as human 
law is broken, asin the case of the tenth command- 
ment, the courts will allow something for possible 
profits. Thus, in Gunter v. Astor (3 Moore, 12), the 
parties were rival piano manufacturers; the defend- 
ant had invited the plaintiff’s servants to dinner, got 
them drunk, and induced them to leave him; the 
plaintiff claimed that in consequence he lost the 
profits of sales of pianos for two years, and this was 
held not too remote, although the servants were not 
hired by the plaintiff for any definite period, but 
worked by the piece. Thisis a righteous decision, I 
know of no meaner act than for a housewife to entice 
away her neighbor’s cook, and would mulct the 
offender in the damage consequent on “ picked-up 
dinners,” and the wronged wife’s loss of temper. On 
the question of profits, the law very adroitly says that 
they are not the measure, but a proper ingredient, of 
damage. In Ingram y. Lawson, (6 Bing. N. C. 212), 
the editor of the Times was sued for libel, for insert- 
ing in his paper the statement that the vessel, an East 
Indiaman, of which the plaintiff was owner and master, 
was unseaworthy, and that Jews had bought her to 
take out convicts. On the trial, the plaintiff was 
allowed to prove the average profits to the captain on 
an East India voyage, and this was held proper, in 
order that the jury might estimate the amount of 
damage. It was fortunate for the Times’ man that the 
question was not left to the Jewry which he had so 
abused. 

Virgil speaks slightingly of vox et preterea nihil, 
but in modern times voice is an important matter, 
and has been the subject of litigation. The first case 
involving the voice in connection with consequential 
damages, is Ashley v. Harrison (1 Esp. 48). The de- 
claration stated that the plaintiff, being director of 
certain musical performances called oratorios, had 
engaged at considerable expense, among other per- 
formers, one named Gertrude Mara; that the defend- 
ant published a malicious libel concerning this Madam 
Mara, whereby she was prevented from singing, in 
apprehension of being ill treated and hissed in con- 
sequence of the impression made on the public mind 
by such libel; by reason whereof the plaintiff lost the 
profits of the said oratorios. The libel charged the 
great singer with insoience and contempt of her 
audience, and want of respect for the person of his 
majesty, when present at her performances. Lord 
Kenyon, who it is well known had no ear for music, 
and but an imperfect one for rhyme, although he 
could not turn a tune turned the plaintiff out of 
eourt, on the ground that the injury might have pro- 
ceeded from another cause, or perhaps from the ca- 
price or insolence of the singer. This decision shows 
that his lordship was well acquainted with the dis- 





position of prima donnas, and is a leading case on the 
subject of leading ladies. Again, in Academy of Musie 
v. Hackett (2 Hilton, 217), a similar question came up, 
The defendant leased a building of the defendants for 
musical entertainments, and engaged Grisi and Mario 
as the chief attractions ; the building remained unfin- 
ished, with but six furnaces of the fifteen contem- 
pated; Mario was taken with a cold and hoarseness 
in consequence, which prevented his appearance for 
several weeks, and interrupted the performances ; the 
rent remaining unpaid, the plaintiffs excluded the 
defendant from occupation ; in an action on the lease 
it was held that the damages claimed to have resulted 
from Mario’s hoarseness, produced by the unfinished 
condition of the house, and in respect to which the 
gains or profits must be purely conjectural and specu- 
lative, were too remote and uncertain to form the sub- 
ject of a counter-claim. Mario might have contracted 
the cold before he contracted the engagement. Grisi 
and Mario complained of the dampness, and said they 
had sung in St. Petersburgh, but never experienced 
such cold there. Still the court seemed to think that 
although the house was cold, the audience might not 
have been warm, and so the pecuniary results would 
likely enough have been small. Operatic artists are 
such consequential people that it is natural that the 
damages resulting from their conduct should also be 
consequential, The newspapers inform us that a dis- 
tinguished singer has recently recovered damages 
from a railway company in England, for injury to 
her voice by a collision. It is difficult to conjecture 
what the injury could be, unless her voice, by the 
accident, was pitched too high and broken. But if 
this decision is to be construed as a precedent, would 
it not be equitable to require the possessor of such a 
valuable and delicate article to label it, or otherwise 
put the carrier on his guard to use extraordinary 
caution? Otherwise the carrier will be forced to ex- 
empt himself, by notice indorsed on the ticket, from 
liability for damages in such cases, and also to de- 
mand extra fare for extra voices. 

The question of remoteness of damage forms an item 
in the squib, the balloon, the wine cask and the sec- 
ondary conflagration cases, cited in the chapter on 
negligence. The latter case (Ryan v. N. Y. Central 
R. R. Co.) has received confirmation in the recent 
cease of Penn, R. R. Co. v. Kerr. In the latter case 
an engine was so negligently placed that a warehouse, 
not belonging to the defendants, near their track, was 
set on fire from its sparks, which thence communi- 
cated to and consumed a hotel, 39 feet distant. It was 
held that although they were liable for the warehouse, 
they were not for the hotel. Chief Justice Thomp- 
son cites and approves the New York case. This case 
does not go quite so far as the latter, because in the 
latter the first building set on fire belonged to the rail- 
road company, and consequently the first consequence 
of their negligence, outside of their own property, at- 
tached to the plaintiff's building. The editor of the 
Chicago Legal News condemns the Kerr case. Being 
a literary lady she has no patience nor toleration for 
sparks, She says, it “is contrary to the weight of 
authority, and does not rest upon a sound legal princi- 
ple. The court might as well have held, that if the 
sparks had, through the negligence of the defendant, 
set the wood pile on fire in a man’s door-yard, and the 
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house caught fire from the fire from the wood pile and 
was burned up, the plaintiff could only recover for 
the loss of the wood pile, and not for the house.” Our 
fair contemporary must use better logic than this, or 
she will never overcome the prejudice against women- 
lawyers. Lest she should say it is easier to find fault 
with a woman’s reasoning than to answer it, I will 
suggest that it is natural that the house should take 
fire from the wood pile, and both are parts of one 
catastrophe to the same property. But that a hotel 
39 feet distant, or a house 130 feet distant, as in the 
Ryan case, should so take fire, is not natural, unless 
assisted by some cause outside of and additional to 
the defendant’s negligence. Now I would like to put 
one or two imaginary cases to the fair editor. Sup- 
pose the wood pile set fire to the house, in the night- 
time, and the house set fire to the plaintiff’s wife, 
sleeping in the house, would the defendants be liable 
for the wife, too? Or suppose a dog runs mad, and 
the owner, with knowledge of the fact, negligently 
suffers him to go at large, and he bites and infects 
another dog, which bites a man, who dies in conse- 
quence; would the widow have a cause of action 
against the owner of dog number one? If she thinks 
the action could be maintained, I would respectfully 
ask, through how many dogs would the owner be 
liable for the transmission of the virus? 

Finally, the courts will not hold men responsible 
for the theological consequences of their negligence. 
Some years ago, the Oaksville Mill Company, of 
Otsego county, were indicted for a nuisance produced 
by their flowing lands adjacent to their water privi- 
lege, and the consequent malaria. The district attor- 
ney made a strong appeal to the jury, not only on the 
score of the unhealthfulness thus produced, but, also, 
because, by means thereof, human beings might be 
summoned, untimely and unannealed, to pass an 
eternity of misery in the future state, whereas, if 
they had been permitted to live a few years, they 
might have repented and been saved. Alvin Stuart, 
who was on the other side, replied that this reminded 
him ofastory. A tin peddler, traveling in Connecti- 
eut, knocked at the door of a farmhouse, and, receiv- 
ing no response, entered, and found two women, 
erying bitterly. One was a very aged woman, and 
the other, sitting at the loom, was her maiden daugh- 
ter,some sixty years old. On his inquiring what was 
the matter, the mother answered, in a voice broken 
by sobs: “Why, I was jest a thinkin’, ’spose some 
nice young man should come along and ask our 
Susannah to hev him, and she should hev him, and 
they should hev a little boy, and the leetle boy should 
be a settin’ on the floor a playin’, and Susannah 
should be a settin’ at that air loom a weavin’, and the 
shuttle should fly out and hit him on the head and 
kill him, what a drefful thing it would be, boo, hoo, 
hoo!” The peddler drove on. 
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The “long vacation” in England is from the 10th of 
August to the 24th of October. 


The government of Greece has refused to permit Eng- 
lsh barristers to be present at the inquiry relative to the 
brigand affair at Marathon. The English minister has 
protested against this decision. 
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ABATEMENT AND REVIVOR. 


The reader who wishes to investigate the effect, at 
common law, and prior to the code, of the death, 
marriage or other disability of a party to an action, 
and when and how a revivor could be had at law, will 
find the desired information in Bouvier’s Law Dic- 
tionary, title Abatement; Bacon’s Abridgment, title 
Abatement; Jacobs’ Law Dictionary, same title; 
Graham’s Practice, 2d ed. 806-816, 965; 1 Burrill’s 
Practice, 2d ed. 281-284; 2 id. 165-167; 1 Chitty’s 
Pleadings, 19. 

And in equity, 2 Daniells’ Chancery Practice, 3d 
American ed. 1586-1626 ; 1 Barbour’s Chancery Prac- 
tice, 674-685; 2 id. 35-58; Story’s Equity Pleadings, 
22 329-331, 354-387. 

As to the difference between abatement in actions 
at law and in equity, see Bouvier’s Law Dictionary, 
title Abatement. Lahey v. Brady, 1 Daly, 444. 

As to abatement and revivor under the revised 
statutes, many of the provisions of which are still in 
force, see 2 R. S. 386-388; 2 Edm, St. 401; 2 R. S. 114; 
2 Edm. St. 118. 

Without entering into details as to the provisions 
of the code upon the subject (section 121), it may be 
stated in general terms that all actions which would 
survive or continue so that an action might be brought 
by or against the representatives of a deceased party 
may, in case of death or other disability, be revived 
and continued. The subject may be considered under 
the following heads : 

1. What actions are, and what are not, terminated 
by death or disability. 

2. Effect of an abatement. 

3. When an action may be revived. 

4. How this may be done. 

5. The order and its effect. 

1. The revised statutes provide (2 R. S. 447, 221 
and 2; 2 Edm. St. 467) that, “1. For all wrongs done 
to the property, rights or interests of another for 
which an action might be maintained against the 
wrong-doer, such action may be brought by the person 
injured, or, after his death, by his executors or ad- 
ministrators, against such wrong-doer, and, after his 
death, against his executors or administrators, in the 
same manner and with the like effect as actions 
founded upon contracts. 

“2. But the preceding section shall not extend to 
actions for slander, for libel, or to actions for assault 
and battery, or false imprisonment, nor to actions on 
the case for injuries to the person of the plaintiff, or to 
the person of the testator or intestate of any executor 
or administrator.”’ 

Section 121 of the code provides that “after a ver- 
dict shall be rendered in any action for a wrong, such 
action shall not abate by the death of any party, but 
the case shall proceed thereafter in the same manner 
as in cases where the cause of action now survives by 
law.” As this latter provision is an exception to the 
rule, in cases of wrongs which would otherwise per- 
manently abate in case of death before judgment, it 
probably does not apply to reports of referees in such 
cases. 

The following cases may be revived under the above 
provisions of the revised statutes and of the code; 

An action by an assignee, in trust for creditors, for 
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a wrongful taking of trust property by a sheriff on 
execution. Emerson v. Bleakley, 2 Transcript Ap- 
peals, 171, 173-176; the opinion of Parker, J., is repub- 
lished in 3 id. 100. 

An action of replevin on the death of a sole plaintiff. 
Emerson vy. Booth, 51 Barb. 40; 2 Transcript Ap- 
peals, 175; Potter v. Van Vranken, 36 N. Y. 619, 624; 
Lahey v. Brady, 1 Daly, 443. 

Otherwise upon the death of a sole defendant. Pot- 
ter v. Van Vranken, 36 N. Y. 624, 629; Webber v. Un- 
derhill, 19 Wend. 447; Lahey v. Brady, 1 Daly, 443; 
Moseley v. Moseley, 11 Abb. 105, 107; Hopkins v. 
Adams, 5 id. 351. 

In case of the death of a sole defendant, in such ac- 
tion the remedy of the party is to pursue the property 
or to bring trespass against any one interfering with 
it. Burcklev. Luce, 1 N. Y. 169-171; Yates v. Fas- 
sett, 5 Denio, 33. 

We are unable to see by what system of reasoning 
it can be claimed that a defendant who wrongfully 
detains property from a plaintiff is not prosecuted for 
a “wrong done to the property, rights or interests of 
another,’ and it may. be doubted whether the cases 
which hold that an action of replevin cannot be re- 
vived on the death of a sole defendant are good law. 
It seems to us the court overlooked the concluding 
portion of the first section of the revised statutes 
above cited; and that, as was said by the revisors 
quoted by Masten, Justice, in Fried v. N. Y. Central, 
etc, (25 How. 287), “‘ the exceptions (in section 2 of the 
R. 8S. above quoted), are all that should be made.” 

Suppose after the defendant in replevin has given 
the proper undertaking and obtained possession of 
the property in controversy, and after “injury to or 
destruction thereof, he should die, ought the plaintiff, 
by the act of God, to be deprived of all remedy upon 
the undertaking? It is true it has been held that, if 
the property be injured or destroyed by inevitable 
accident, and without the fault of the party who has 
taken it in legal proceedings, neither he nor his sure- 
ties are liable upon the undertaking (Carpenter v. 
Stevens, 12 Wend. 589; Walker v. Osgood, 53 Maine, 
422); but the former case was repudiated in Suydam 
v. Jenkins (3 Sand. 643-645), which was not referred 
to in the latter. See also Fried vy. N. Y. Cent. R. R. 
Co., 25 How. 286, 288. 

An action against the vendor of land for fraudulent 
representations as to an incumbrance survives 
(Haight v. Hoyt, 19 N. Y. 464, 474) ; so any action for 
false and fraudulent representations whereby the 
estate of him to whom they are made is injured. 
Johnston v. Bennett, 5 Abb. N.S. 331; Fried v. N. Y. 
Central R. R. Co., 25 How. 285, 286; disapproving 
on this point, Zabriskie v. Smith, 13 N. Y. 322; 
Mackey v. Backus, 43 Barb. 60; see Atwill v. Le Roy, 
4 Abb, 439, 

An action for negligently setting fire to and burn- 
ing up grass and fences. Fried v. N. Y. Cent. R. R., 
25 How. 285. 

It is not deemed proper to enter into details of ac- 
tions which survive, except so far as cases apparently 
conflict, nor to discuss any of the numerous questions 
determined by the authorities so fully and ably col- 
lected by Mr. Townsend in Voorhies’ Code, under 
section 121. Formerly an action of ejectment could 
not be revived. Requa vy. Holmes, 19 How. 430; 





Kissam v. Hamilton, 20 id. 369. Otherwise now by 
statute. Laws 1865, p. 634. 

It has been held that if a party be convicted of q 
felony he is civilly dead, and an action by him pend- 
ing, abates. O’ Brian v. Hagan, 1 Duer, 664; Free- 
man v. Frank, 10 Abb. 370. 

But he may be made defendant and process served 
upon him in state prison. Davis v. Duffie, 8 Bosw, 
617; 18 Abb. 360; affirmed, 3 Transcript Appeals, 
54; 4 Abb. N.S. 478. 

An action will not lie in the supreme court to 
obtain leave to issue an execution upon a judgment 
of the county court. Niles v. Perry, 29 How. 192, 
The county court has jurisdiction of an action for 
that purpose. Laws 1864, p. 1194, 

If, after decree, an infant be born who became 
interested in possession and was a necessary party, 
but was by inadvertence overlooked, and sales were 
made and approved, the court cannot revive the 
action nune pro tune with the same effect as if the 
infant had been made a party immediately after his 
birth. Walker v. Walker, Law Rep. 9 Equity Cases, 
663 ; Scott v. Dunscombe, id, 664; overruling, Grun- 
well v. Garner, 8 id. 355. 

2. The effect of an abatement by death or other- 
wise is, with a few exceptions, some of which are 
hereafter noted, to suspend all proceedings in the 
action until a revivor is had. Jarvis v. Felch, 14 
Abb. 46; Shuler, etc., v. Brewster, 32 N. Y. 472; 
Warren v. Eddy, 13 Abb. 28. 

But if a party die after judgment in foreclosure the 
referee may sell without arevivor (Lynde v. O’ Don- 
nell, 21 How. 34; Cazett v. Hubbell, 36 N. Y. 677; 
Hogan v. Hoyt, 37 id. 302); otherwise if the party 
die before judgment. Thompson v. Dudley, 3 Ed- 
wards’ Chancery, 137. So, if, after a cause is tried or 
an appeal is argued, a party die, the decision may be 
made and carried out nunc pro tunc as of a time prior 
to such death. Delaplaine v. Bergen, 7 Hill, 591; 
Bemus vy. Beekman, 3 Wend. 667; King v. Dunn, 21 
id. 253; Beach v. Gregory, 2 Abb. 203. 

If a plaintiff in ejectment die the action may be 
continued in the name of his heirs without making 
his widow a party. Ash v. Cook, 48 Barb. 389. In 
an action to have a mortgage canceled as a cloud 
upon title, if the plaintiff die the action should be 
revived by his heirs and his representatives also, 
Sutherland v. Rose, 47 Barb. 145; Western Reserve 
Bank vy. Potter, Clark’s Chancery, 432, and Moak’s 
note; but see Wilson vy. Wilson, Law Reports, 9 
Equity Cases, 452. 

But if this be done the time within which the 
opposite party is required to do any act will not 
commence to run until the representatives of the 
deceased parties are substituted. Beach v. Gregory, 
2 Abb. 203. And if notice of judgment be given and 
the party die before the time to appeal expires, his 
representatives may revive the action and appeal. 
Anderson v. Anderson, 20 Wend. 285. The decis- 
ion will not be entered nune pro tune unless the 
delay arise from the act of the court (Ogden v. Lee, 
3 How. 153); otherwise if it did (Hhle v. Moyer 
8 How. 244) ; but delay of a referee is not that of 
the court. Kissam v. Hamilton, 20 How. 369, 375. 

Ordinarily, if a party die after commencement of 
the term the court will not try a case nunc pro tune 
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aa a day before such death. Johnson vy. Bridge, 1 
Crompton, Meeson and Roscoe, 647. 

Although the whole term is considered as one day 
(Manchester v. Herrington, 10 N. Y. 164) in this 
state the statute prohibits such a trial. 2 R. S. 387, 2 5; 
2 Edm. St. 402; Kissam v. Hamilton, 20 How. 374. 

If after abatement of a suit proceedings be taken 
therein, the representatives of the party against whom 
they are taken may set them aside. Freeman v. Frank, 
10 Abb. 371. 

It was held in People vy. Connolly (2 Abb. N. 8. 
315), that after a public officer goes out of office an 
action cannot be continued against him, and that an 
injunction could not be deemed longer in force. The 
case concedes the action could have been revived in 
the name of his successor, and we doubt whether it is 
sound law upon this point. As to the officers specified 
in the revised statutes (2 R. 8. 473, 3 4; 2 Edm. St. 
494-496), the rule is otherwise. 2 R. 8S. 474, 3 100; 2 
Edm. St. 496 ; Manchester v. Herrington, 10 N. Y. 164: 
Oolegrove v. Breed, 2 Denio, 125; Overseers v. Beadle, 
1 Barb. 12; Williams v. Keech, 4 Hill, 170, over- 
ruling Barker v. Norton, 3 id. 475. 

The husband must be joined in an action upon a 
debt contracted by the wife before marriage (Laws 
1853, p. 1057; 4 Edm, St. 515; Horton v. Paine, 27 
Howard, 374; 1 Whittaker’s Practice, 3d ed. 174, 175; 
Foote v. Morris, 12 Legal Observer, 61); the subse- 
quent statutes (Laws 1860, p. 194, 28; 4 Edm, St. 516; 
Laws 1862, p. 345, 25; 4 Edm, St. 517) not being in- 
consistent with the act of 1853. The statute provides 
for revivor against the husband (2 R. 8, 388, 2 13; 2 
Edm. St. 403; see 1 Burrill’s Practice, 2a ed. 283, 284), 
and for bringing in the husband of a female plaintiff 
who becomes such pendente lite (2 R. S, 387, 378; 2Edm, 
St. 402,403, 22 8, 9, 10, 11 and 12; see 1 Burrill’s Practice, 
2d ed. 283, 284) ; but either party may, in a proper case, 
proceed to bring in the husband under the code, If 
a female party marry pendente lite, but the husband 
is not a necessary party, asimple suggestion of the 
fact on the record and proceeding against her under 
her new name will be sufficient. Even if a married 
woman sue or be sued under her maiden name, a plea 
in abatement is the only method of taking advantage 
of the fact, and a judgment in favor of or against her 
will be binding. Traver v. Highth Av. R. R., 3 Keyes, 
497; 6 Abbott N.S. 46. 

A foreign representative cannot revive an action. 
Warren v. Eddy, 13 Abb. 28. 

8. When an action may be revived. 

An action which has abated, if it survives, may be 
revived at any time. The only effect of delay is to 
change the method of accomplishing the revivor. If 
done within one year after the abatement the remedy 
is by motion ; if after that time, ‘‘on a supplemental 
complaint.’’ Code, ? 121. 

The theory of offering a premium to reviving 
within a year is to encourage diligence, but it is diffi- 
cult to see why it is any more the duty of the living 
party to bring the action to a speedy termination than 
of the representatives of the deceased. The latter 
provision is useless and unfortunate. In many cases 
representatives are not appointed within a year, and 
the opposite party has no power to coerce such an 
appointment. If the plaintiff die and the defendant 
teek a revivor, he cannot file a ‘‘supplemental com- 





plaint.” Banta v. Marcellus, 2 Barb. 375. If the 
suit were of an equitable character, he could proceed 
under the revised statutes (2 R. S. 185; 2 Edm. St. 
192; Renwyck v. Cooper, 10 Paige, 305; Rogers v. 
Patterson, 4id. 413-416 ; Matter of Bornsdorf, 41 Barb. 
211), which do not limit the period for such pro- 
ceeding, but if an action at law, it is not easy to see 
how he could force a revivor. See Ridgway v. Bulk- 
ley, 7 How. 269, 

The court might order that the representatives file 
a supplemental complaint, or that the action be dis- 
missed (Greene v. Bates, 7 How. 296), but this 
might not answer his purpose, as, in order to obtain 
justice it might—as for instance in replevin where 
plaintiff took the property — be absolutely necessary 
that he have power to compel a revivor. It is doubt- 
ful whether a defendant can, before judgment, compel 
a revivor as a matter of right after the year has ex- 
pired. Keene v. Lafarge, 1 Bosw. 671; Schuchardt v. 
Reimers, 28 How. 514, 

It would be far better to strike out of the section the 
words “‘ within one year thereafter, or afterward on a 
supplemental complaint,” and “ within one year after 
said death, or afterward on supplemental complaint.” 

The provision requiring a supplemental complaint 
after one year does not apply to a revivor in the court 
of appeals (Hastings v. McKinley, 8 How. 175; An- 
derson v. Anderson, 20 Wend. 285), and probably not 
to any court after judgment. Rogers v. Patterson, 4 
Paige, 413-416. The representatives of a defendant 
have, after judgment, an absolute right to revive the 
action. Schuchardt v. Reimers, 28 How. 514. 

By the allowance of an attachment there is a suffi- 
cient commencement to authorize a revivor. Thatcher 
v. Bancroft, 15 Abb, 243. 

4. How an action may be revived. 

If a revivor be sought against the successor of an 
officer specified in the revised statutes (2 R. S. 473, 
474; 2 Edm. St. 494-496), it must be upon fourteen 
days’ notice. 2 R. 8S. 474, 2 101; 2 Edm. St. 496. 

Under the code eight days’ notice is sufficient. 

Under the revised statutes the proceeding is to be 
by petition. Rogers v. Patterson, 4 Paige, 413, note ; 
Leggett v. Dubois, 2 id, 211. 

Under the code it may be upon the petition or 
affidavit. In all cases it should be on notice to other 
parties to the action and the representatives sought to 
be brought in; or, if the motion be by them, on 
notice to the adverse party. Franklin v. Graham, 
M.S. cited Voorhies’ Code, 10th ed. 113. 

If more than a year has expired since the death of 
the party, the court has no power to revive the action 
by motion (Matter of Bornsdorf, 17 Abb. 168), but the 
party may file a supplemental complaint as a matter 
of course, without leave of the court. Jd.; 41 Barb. 
211; Roach v. Lafarge, 43 id. 616, 

5. The order and its effect. 

The order should be simply that the action be 
revived and continued in favor of John Doe, executor 
of Mary Doe, as the party plaintiff, and that the said 
executor be substituted in the place and stead of said 
Mary Doe as a party plaintiff herein. 

When revived, the action is in the precise condition 
it was at the abatement. Each party is entitled to the 
full benefit of all prior proceedings (Moore v. Ham- 
ilton, 48 Barb. 120, 125), and if an order of revivor be 
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made which is standing at the trial, such order is con- 
clusive there that the action was properly revived and 
continued. Underhill v. Crawford, 18 How. 112; 29 
Barb. 664. 





CURRENT TOPICS. 


Judge Foster, in his opinion in Brand v. Brand, 
(39 How. 251), animadverts in very plain terms on the 
practice sometimes indulged in by counsel on appeal 
of treating in an uncourteousand disrespectful manner 
the findings of referees. He says: ‘‘ While it is the 
right of counsel to canvass freely and thoroughly all 
the findings of fact and conclusions of law, either of 
a referee or judge, and to point out and expose all 
errors which they suppose have been committed on 
the trial, all this can be done without the least inde- 
corum — without giving offense to any one — without 
any exhibition of ill temper or spleen — and certainly, 
without evincing an intention to be personally dis- 
respectful to the officer whose decisions are being 
reviewed. * * * A referee — especially when he is 
a justice of this court —can only be appointed by the 
united choice of both parties, and it is very unjust, as 
well as uncourteous and disrepectful, for the unsuc- 
cessful party to assail his motives, either by direct 
charge or insinuation, unless there is the most satis- 
factory evidence to sustain such imputation.”’ 


We have received a communication from a mercan- 
tile house in New York that is indicative of the new 
channels into which the growing industries of this 
country find their way. The communication consists 
of a circular printed in imitation of handwriting, and 
an explanatory paper printed in ordinary letter. The 
writer, or rather the printer, sets out by saying that 
he wishes “to secure the services of a live gentle- 
man.” This is quite sensible. In fact the only per- 
sons within our recollection who wished to secure the 
services of a dead gentleman were the ardent Boston- 
ians who directly voted for Daniel Webster for presi- 
dent, after his decease. The circular then goes on to 
suy, that they have been informed bya friend who 
knows us well, that we “are highly suitable to rep- 
resent them.” This is quite flattering, apparently, 
and puts us in humor to peruse the rest of the circu- 
lar. Ina word, we are informed that if we will for- 
ward $10 we shall receive $1000 worth of a certain 
article, for a more particular description of which 
reference is mado to the printed explanation. On 
turning to the printed explanation, we find that the 
projector begins by asserting an axiom: “ There isno 
doubt you want to make money.’”’ On pursuing the 
perusal we discover that the proposal is to send us 
“what is commonly called ‘QuEER,’”’ that is to say, 
counterfeit money. We are then advised that one- 
half the money in circulation is counterfeit, that the 
“queer” is in every particular as good as the real, 
and that the most expert judges pronounce it gen- 
uine., If thisis so we do not see the necessity for the 
secrecy inculecated in the papers and the warning 
against trusting to the mails as means of communica- 
tion. We donot happen to have $10 by us, but we 
will do the next best thing, which is to give this en- 
terprising firm an extensive advertisement, and to 
inform the public that their style and address is 





“James Fisher & Co., 58 Liberty street, New York,” 
and to express our opinion, as conservators of law and 
order, that unless modesty should induce them to 
conceal themselves the public would be glad to afford 
them a home for a term of years free of expense, in 
which they will look, act, and feel “* queer.”’ 


The description of the after-piece at the execution 
of John H. Skaggs, at Bloomfield, Mo., on the 27th 
of last month, as given by the St. Louis Republican 
is a very horrible piece of reading. Itseems that by 
accident or design the drop was so arranged as not to 
break the prisoner’s neck. Nine minutes after the 
drop fell the physicians in attendance pronounced 
life extinct, and four minutes and a half after the 
body was cutdown. The physicians, two in number, 
had it immediately conveyed to a room in the court- 
house and set about resuscitating it by means of 
electricity. The poles of the battery were applied, 
and the crank turned. A ghastly sound like a gasp 
issued from the lips of the doomed man. This is 
repeated at intervals, with frothing at the mouth, A 


‘little after, the legs, which had been spread apart upon 


the table, close suddenly, muscular action becomes 
violent, with slight symptoms of breathing. A half 
hour later “‘ the right leg moves on the table like that 
of aclog dancer.” A little later “ the left arm swings 
around like a pugilist’s throwing off a blow. His 
limbs move violently, and he has the appearance of a 
strong man in a terrible dream.” Two hours pass and 
the “pulsation and respiration are more natural, 
Pulse stronger.” At eight o’clock the chance of life, 
the doctors said, was “ not more than one to twenty.” 
Even this slight chance seems to have diminished 
rapidly, asthe man expired soon after. Thus for over 
eight hours was kept up this terrible struggle between 
life and death ; and over acolumn of the paper is taken 
up with detailed statements of the violent contortions 
of the body under the hands of the medical men. 

While every opportunity should be afforded, under 
proper circumstances, for the prosecution of those 
experiments which are likely to advance human 
knowledge, there are cases in which such experi- 
ments ought never to be tolerated; and we believe 
this to be one. Had this man died otherwise than by 
the hand of the law an attempt to re-animate him 
might have been commendable, but where, as here, a 
restoration to life would have been but a restoration 
to the gallows, the attempt becomes both cruel and 


barbarous, 
—_——> > oo __—_. 


OBITER DICTA. 


A man was recently arrested in New York for refusing 
to support his mother-in-law. Thecourt on discharging 
him remarked that it was bad enough to havea mother- 
in-law without being compelled to support her. 

Some one has written that “Law is like a magical 
stream; once wet your footin it and you must needs 
wade on until you are overwhelmed in the endless 
stormy waters.” 

A judge of Milesian extraction charged a jury as fol- 
lows: “Gentlemen of the jury, you must find that the 
defendant is guilty beyond a reasonable doubt. A reason- 
able doubt is such a doubt as will convince a reasonable 
man that the defendant is not guilty.” 
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Squire L—, a justice of the peace, and a very pious 
member of an orthodox church, was fond of interlarding 
nis conversation with high-sounding words, of the mean- 
ing of which he had not always the clearest conception. 
One day his pastor complimented him on his social 
qualities, when he replied, “Yes, my dear sir, I have 
always enjoyed a good social crim, con.”” He meant con- 
fab. 


Judge B., who has a taste for gunning as well as a con- 
siderable respect for himself, while passing through a 
meadow one day in August past, in search of woodcock, 
was accosted by the farmer and ordered out of his 
“grass.” “It is probable,” said the jurist, “that you 
don’t know who Iam; Iam Judge B. of .’? “Tdon’t 
care,” said the farmer, “if you’re the whole Book of 
Judges, you must git out of this medder” — and he “got.” 

It is related of Tom Marshall that while once defending 
aman indicted for murder, he became offended at the 
persistent rulings of the court against him, and finally 
remarked: * It was by just such rulings that Jesus Christ 
eame to be crucified.’’” The court was highly incensed 
thereat,and fined Tom $30 on the spot. Tom coolly re- 
marked, that it was “the first time he ever heard of a 
man’s being fined for speaking disrespectfully of Pontius 
Pilate.”’ The fine was doubled. 

Bill P., a cross between a lumberman anda lawyer, was 
once called upon to defend a man indicted for an assault 
and battery, “contrary to the peace and dignity of the peo- 
ple of the state of Wisconsin.’”’ The evidence was very 
strong, and there seemed no escape for Bill’s client; 
but when Bill came to address the jury, he laid down this 
rule of law: “You can’t convict this defendant unless 
the prosecution prove the entire allegation. Proving a 
part won’t do. We admit the assault and battery, but we 
deny that it was ‘contrary to the peace and dignity of 
the people of the state of Wisconsin,’ and the prosecution 
has failed to show it.”’ The jury thought so too, 

In an action against B. for damages for having driven 
plaintiff’s horse to death, a witness was asked as to 
B.’s usual method of driving—whether fast or slow. 
“W-a-a-l,” said the witness, “‘when he rides with them 
as rides fast then he rides fast, but when he rides with 
them as rides slow, why then he rides slow.” ‘Now, 
sir,” said the attorney, ‘‘you have stated how he rides 
when he rides in fast company, and how he rides when 
herides in slow company—I wish you to state to the 
court how he rides when he rides alone?” ‘ W-a-a-l,” 
was the answer,‘‘as I never had the pleasure of riding 
with him when he was alone, I don’t think I can tell.” 


—_—— So 


DIGEST OF RECENT AMERICAN DECISIONS, 
SUPREME COURT OF MAINE.* 


ACTION, 


In assumpsit.—One son cannot recover in assumpsit 
against another, his distributive share of money left by 
their father at the time of his decease in the possession 
of their mother, and by her delivered to the defendant, 
who appropriated it to his own use. O’ Donnell v. O’ Donnell. 


BANKRUPTCY. 

1, When discharge cannot be impeached : state court has no 
power to set aside discharge.—A discharge duly granted 
under the United States bankrupt act of 1867, when 
pleaded in bar to the further maintenance of an action 
for prior indebtedness, cannot be impeached in this court 
for any cause which would have prevented the granting 





— Wm, Withegree, Esq., Reporter, to appear in 57 Maine 





of it, under section twenty-nine, or been sufficient 
ground for annulling it under section twenty-four. 
Corey and another v. Ripley. 

2. The authority to set aside and annula discharge in 
bankruptcy, conferred upon the federal court by section 
thirty-four, is incompatible with the exercise of the same 
power by a state court; and the former is paramount. Jb. 

8, Attachment, when not dissolved by proceedings in: how 
enforced : jurisdiction of United States court. —The clause in 
section fourteen of the United States bankrupt act of 
1867, providing that the conveyance therein mentioned 
“ Shall dissolve any attachment made within four months 
next preceding the commencement” of the debtor’s pro- 
ceedings in bankruptcy, is equivalent to an express pro- 
vision for the preservation of an attachment made more 
than four months. Leighton v. Kelsey and another, 

4. The bankrupt’s certificate of discharge, duly pleaded 
in an action pending against him in the supreme judicial 
court of this state, will not, by virtue of R. 8S. of 1857, ch, 
81, sec, 33, dissolve an attachment. made by virtue of the 
writ in the action, more than four months prior to the 
defendant’s commencement of proceedings in bank- 
ruptey. Ib. 

5. The attachment thus made may be enforced by an 
execution issued upon a special judgment rendered by 
the court in which the action was entered and prose- 
cuted, 1b. 

6. The district court of the United States does not have 
exclusive jurisdiction in such matters, Ib. 


BOND OF INDEMNITY. 

1, Condition precedent. In 1854, a saw-mill, owned in 
common by the defendants Atwood and one Moor, hay- 
ing been destroyed by fire, Atwood rebuilt the same 
under R. 8. of 1841, ch. 86, and in October, 1857, in consid- 
eration of the full value thereof, conveyed to the plaint- 
iffs ‘‘one-half of the saw-mill privilege and all the mill, 
subject to the claims of Moor in said mill,” and at the 
same time gave an obligation to procure a release from 
Moor or fully indemnify the plaintiffs for his claim. In 
April, 1859, not being able to obtain the release, Atwood 
gave the plaintiffs the bond in suit, referring to the 
conveyance conditioned to procure a release from Moor 
and save the obligees harmless from all claims by Moor 
or his assignees, and closing as follows: “And it is 
hereby agreed that the said obligees shall keep a full and 
correct account of the amount of lumber sawed in the 
mill, and the expense of all repairs on the mill, and at 
all times secure and afford to the said Atwood free access 
to the books of account * * * to enable him to settle 
his accounts and claims with said Moor, and procure 
his release. Held, that the last clause is not a condition 
precedent. Conner and another v. Atwood and others, 

2. Against suit : what damage recoverable on.—In an action 
of debt on a bond conditioned “to fully indemnify and 
save harmless” the plaintiff ‘from all loss, damage and 
harm whatsoever, by reason of asuit for the infringement 
of any patent, in selling paper collars which the plaintiff 
has had or may hereafter have of the defendants;” and 
to “pay all fair and reasonable charges for expenses in 
defending said suit,” held, that the plaintiff is entitled to 
recover damages, (1) for the depreciation of his stock of 
goods while necessarily withheld from sale by the attach- 
ment made on the writ in the suit for infringement; (2) 
for the reasonable debt contracted, though not yet paid, 
for the services of counsel in defending the suit; and 
(3) for the reasonable expenses of himself and counsel 
incurred in relieving his stock from the attachment. 
Ripley v. Mosely and another. 

8. No damages are recoverable in such action for (1) loss 
of probable profits during the time the plaintiff’s stock 
was under the control of the attaching officer; (2) loss of 
probable net profits while the store remained closed in 
consequence of the plaintiff’s illness contracted while 
trying to relieve the stock from the attachment; (3) for 
the diminution of profits consequent upon the reduction 
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of the stock ; (4) for the prospective da arising from 
loss of mercantile credit caused by the attachment; and 
(5) for the expenses of the plaintiff and his counsel in 
procuring the defendants to enter into the bond in 
suit. Jb. 

COMMON CARRIER, 

When liability for baggage attaches.—The delivery of a 
trunk into the possession ofa railroad station baggage- 
master, at his station, for transportation, and his recep- 
tion of the same for that purpose, impose upon the cor- 
poration the obligation of a common carrier. Wilson v. 
Grank Trunk Railway of Canada, 


CONTRACT. 


On sate of vessel: construed with bill of sale.—G. acquired 
title toa specific part of a schooner incumbered by an 
antecedent mortgage, and conveyed it, together with 
another vessel, to the defendant, as security for his in- 
debtedness to the defendant and toa firm of which the 
defendant was a member. Subsequently, and at G.’s re- 
quest, the defendant conveyed the schooners thus held by 
him to the plaintiffs (to whom, also, G. was indebted), 
and at the same time, the plaintiffs agreed in writing 
with the defendant, that when they disposed of the 
schooners they would satisfy the demands held against 
the same by the defendant and his firm, and place the 
balance to the credit of G. Subsequently, the plaintiffs 
paid the outstanding mortgage, and then sold the vessels 
for more than the amount paid on the mortgage. Held 
1, That the bill of sale of the vessels and the written con- 
tract must be regarded as one transaction and be con- 
Strued together; and, 2. That an action cannot be main- 
tained on the covenant of warranty in the bill of sale. 
Richards and others v. Stephenson, 


CRIMINAL LAW. 


After sentence and commitment judge cannot increase the 
punishment, — After a convict has been duly committed to 
jail on a warrant of commitment, in pursuance of a legal 
sentence, the judge cannot revise and increase it, al- 
though the punishment, imposed by the latter sentence, 
be within the limit fixed by law. Brown, petitioner, v. 
Rice. 

INSURANCE. 

1. Removal of goods from building in danger. — The damage 
and expense caused and incurred by removing, with that 
reasonable degree of care suited to the occason, insured 
goods from an apparent imminent destruction by fire, 
are covered by a policy insuring against “loss of damage 
by fire,” although the building in which they were in- 
sured and from which they were thus removed was not 
in fact burned. White v. Republic Fire Insurance Com- 
pany ; Same v. Relief Fire Insurance Company. 

2. Condition in policy : right of agent lo waive. — Where one 
of the conditions, in a policy of insurance against fire, is 
that the policy shall become void “if any other insur- 
ance shall thereafter be made upon the property, and not 
consented to by the company, in writing thereon,” and, 
in casé of an action thereon, it appears that at the time 
of the loss there was an insurance beyond the amount 
allowed, the insured will not be entitled to recover in the 
absence of proof ofa waiver of the condition. Shurtleff 
and others v. Phoenix Insurance Company. 

3. Whether or not an agent of the company can waive 
such a condition, quere. Ib. 


MARINE INSURANCE, 

1. When sale or abandonment of vessel justified: when 
charterer may recover for total loss, — Neither the sale of a 
vessel by necessity, nor the abandonment of her, can be 
justified, unless it will cost more than half of her value, 
after deducting one-third new for old, to repair her. 
Dunning v. Merchants Mutual Marine Insurance Company. 

2. While, as a general rule, the assured cannot convert 
a partial loss into a constructive total loss, by withhold- 





ing the means necessary for the repairs of the vessel, thig 
principle is not applicable to cases where the damage ig 
sufficient to justify an abandonment, Jb. 

8. To authorize the master to hypothecate his vessel in 
bottomry, substantially the same necessity must exist 
as would justify a sale by him. 7b. 

4. The assured is not precluded from recovering as for a 
total loss under policy when the master has sold the 
vessel from necessity, after the owners had abandoned 
her, Ib. 

5. A charterer is not bound to make repairs or incur 
charges exceeding one-half the value of the vessel, after 
deducting one-third new for old, for the purpose of prose- 
cuting the voyage, and earning the whole freight, but he 
may abandon both ship and freight, and recover for a 
total loss against the respective underwriters. Jb, 


NEGLIGENCE, 


1, Variance after verdict: negligence a question for the 
jury : duty of company using track of another company : when 
right of way across track inferred.—In an action for in- 
juries caused by being thrown from a carriage by a loco- 
motive at a railroad crossing, a variance will, after 
verdict, be overlooked as immaterial, when there is no 
dispute or misunderstanding as to the precise spot on the 
face of the earth were the accident occurred, and when 
the case declared upon and that proved do not require or 
admit different kinds or degrees of proof, or the applica- 
tion of different rules of law. Webb, administrator, y, 
Portland and Kennebec Railroad Company. 

2. Whether a person, injured by a locomotive at a rail- 
road crossing, was or not, at the time of the collision, in 
the exercise of ordinary care, is a question for the jury 
to determine from the evidence, under proper instruc- 
tions. Ib. 

3. If a party desires more definite instructions upon 
any particular point, he should make a request there- 
for. Ib. 

4. A verdict must be clearly against the weight of evi- 
dence, in order to justify the full court in setting it aside 
upon that ground, Jb. 

5. A compliance with R. 8. of 1857, chap. 51, 22 15 and 19, 
on the part ofa railroad corporation, does not absolve it 
from observing such other precautions as reasonable and 
ordinary care may require in crossing a thoroughfare 
leading to and from a city. Ib. 

6. Whether or not a railroad company is guilty of negli- 
gence in not employing a flagman at a certain crossing, 
is a question of fact. Ib. 

7. When one railroad company is by permission using 
the track and easement of another, the former is held to 
observe such precautions for the safety of the public ata 
crossing as shail be fully equivalent to those required by 
reasonable care and prudence of the latter. Ib. 

8 The establishment of a flag station at a railroad 
crossing is legal evidence of the consent of the railroad 
corporation to whom the easement and right of passage 
with trains belong, that the way may be used as such, Jb. 

9. The estab!ishment of a flag station at a railroad 
crossing cannot reasonably be construed as an asser- 
tion of a paramount right on the part of the corpora 
tion. 7b. 

10. In the trial of an action for an injury alleged to have 
been received while passing along a “ public street and 
highway across the railroad track of the defendants,” if 
the evidence of a legal location is wanting, it is proper 
to instruct the jury, that there was no legal highway by 
reason of any proper location ; but that if the jury should 
find, that, with the consent of the company owning the 
track and having the right of passage there with trains, 
and of the owners of the fee in the land, there had been 
a thoroughfare in open and continuous use by the public, 
and all who had occasion to go between the termini 
mentioned, and that use commenced prior to the running 
of the defendants’ trains there, and continued to the 
time of the accident without objection made by the com- 
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pany owning the track, or the owners of the fee, or the 
defendants, they might thence infer the existence of such 
a way and right of crossing the railroad at grade there, as 
would bind the defendants to the use of the same pre- 
cautions, prudence, care, and diligence in running their 
engines, as they would be bound to exercise if a highway 
had been located across the track there at grade. 16, 


PRACTICE. 

Striking name from suit.— After proceeding to trial and 
becoming nonsuited, the plaintiff cannot, of his own 
motion, suggest the bankruptcy of the defendant, and 
avoid the payment of costs, by striking the bankrupt 
defendant’s name from the suit. Palmer and another v. 
Merrill, appellant. 

PRINCIPAL AND AGENT. 


Sale by agent in his own name.—If a foreign factor sell 
merchandise in his own name, without disclosing his 
principal, and receive, in part payment therefor, his own 
check and the balance in money, the principal cannot 
recover the price for the goods thus sold, in an action of 
assumpsit against the vendees, if they had no knowledge 
of their vendor’s representative character. TJraub and 
another v. Milliken and another. 


SALE AND DELIVERY. 

1. Symbolical delivery. — A symbolical delivery of large 
quantities of logs, landed on a stream preparatory to 
driving, is sufficient. Bethel Steam Mills Co, v. Brown and 
others. 

2. And a survey of such logs by a person mutually 
agreed upon by the parties to the sale, and the putting 
thereon by the vendor the vendee’s mark as they are 
thus landed, constitute a sufficient delivery even as 
against subsequent purchasers, although by the terms of 
the contract of sale the vendor is bound to deliver the 
logs at a specified place many miles below the land- 
ing. Ib. 

3. Vendor's lien on goods : insolvency of vendee. — At com- 
mon law, a vendor of goods has alien thereon, so longas 
they remain in his possession unpaid for according to 
the terms of sale. Milliken and others v. Warren and 
others. 

4. If the vendee give his negotiable promissory note, 
payable on time, for the purchase-money, and then 
become insolvent while the goods yet continue in the 
possession of the vendor, the latter may retain them 
until the price be paid, provided that the note remain 
unnegotiated in his possession, so that it may be sur- 
rendered on discharge of the lien. Ib. 


STAMP. 


1. Omission of, on chattel mortgage: intent to evade.—To 
authorize the court to declare a chattel mortgage, not 
stamped as required by the U. S. Stat. of 1866, ch. 184, §9, to 
be “invalid and of no effect,” it must affirmatively 
appear that the omission was the result of an “intent 
toevade” the statute. Sawyer and another v. Parker. 

2. A chattel mortgage was executed Oct. 4, 1867, insuffi- 
ciently stamped and recorded, On the 16th of the same 
month the mortgaged chattels were attached by the 
creditors of the mortgagor. On the 25th following, the 
mortgage was restamped by the collector, and the record 
corrected Jan. 30, 1869. In replevin by the mortgagor. 
Heid, that, in the absence of evidence, the omission 
to properly stamp the mortgagein accordance with ch. 
184,29, was the result of an “intent to evade” the stat- 
ute, the mortgage was deemed valid, and that the at- 
tachment was invalid, although made before the mort- 
gage was restamped. 


TRANSFER OF PROPERTY. 
1. By transfer of order and partial delivery: estoppel. — A 
grain elevator company holds grain stored therein, as 





agents for the owners of the grain, Warren and another 
v. Milliken and another. 

2. A transfer of an elevator order, with notice thereof 
to the elevator company, and a partial delivery of grain 
under such transferred order, is sufficient to transfer the 
property in the whole. Jb. 

8. Where the defendants, being holders of such an 
order, permitted the drawers to transfer it to the plaint- 
iffs for.value, the defendants are estopped to claim title 
adversely to the plaintiffs. 7b, 


DIGEST OF RECENT ENGLISH DECISIONS. 


(Ex. Ch. refers to Exchequer Chamber; C. P. to Common 
Pleas; Q. B. to Queen’s nch; Ex. to Court of Exche- 
uer; C. C. R. to Crown Cases Reserved; L. T. R. to Law 
Times Reports, and W. R. to Weekly Reporter.) 
ACCEPTANCE, 

Of bill of exchange by joint managers, — A bill of exchange 
directed to the defendants as follows: “To Messrs J. 
and S., joint managers of the Royal Mutual Marine In- 
surance Association,’ was accepted by the defendants 
thus; “ Accepted, J. J., W. 8. as joint managers of the 
Royal Mutual Marine Association,” and in an action by 
an indorsee against the defendants as acceptors of such 
bill, it was held, by the Court of Exchequer (Channell, 
Pigott, and Cleasby, BB.), that the defendants were per- 
sonally liable on the above acceptance, and that the 
introduction of the word “ as” in the acceptance, before 
the words “joint managers,’ made no difference with 
respect to such liability. Jones v. Jackson and another, 
22 L. T. R. 828. 

CONTRACT. 

Subject-matter, uncertain, except as “ expected to arrive by a 
particular ship.’’—The plaintiff contracted to sell to the 
defendant a cargo of nitrate of soda, expected to arrive 
by a particular ship, with a proviso added to the contract 
that if any accident should prevent the shipment, the 
contract was to be at an end. Unknown to them, the 
cargo had previously been destroyed before any shipment 
had taken place, the charter-party had been canceled, 
and the voyage abandoned, Subsequently, the agent of 
the defendant, without any instructions, entered on 
another adventure with a similar cargo on behalf of the 
defendant, and happened to employ the same ship to 
earry it. On arrival of this cargo it was claimed by the 
plaintiff. Held, that this was not the original eargo con- 
tracted for. Smith vy. Myers, Q. B.18 W. R. 1086. 

INSURANCE, 

Accident: death by drowning.—H. effected with the 
defendant a policy of assurance, whereby it was agreed 
that, if he should receive or suffer bodily injury from 
any accident or violence, in case such accident or vio- 
lence should cause his death within three months after 
the occurrence of such accident or violence, the sum 
assured should be payable to his personal representa- 
tives. The policy contained a proviso that no claim 
should be payable under the policy in respect of death 
or injury by accident or violence, unless such death or 
injury should be occasioned by some external and mate- 
rial cause operating upon the person of the insured, and 
unless in the case of death, such death should take place 
from such accident or violence within three calendar 
months from the time of the occurrence of such accident 
or violence. During the continuance of this policy H. 
went into the sea to bathe. While in a pool about one 
foot deep he became suddenly insensible from some 
unexplained internal cause, and fell into the water with 
his face downward. A few minutes afterward he was 
found lying dead with his face in the water, and water 
escaped from his lungs in such a manner as to prove that 
he had breathed after falling into the water. The imme- 
diate cause of his death was suffocation by the water, 
but, the pool being shallow, such suffocation would not 
have taken place had he not been incapable of helping 
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himself in consequence of the insensibility above-men- 

tioned. Held, that H.’s death was caused by accident, 

within the meaning of the policy. Reynolds, executor, v. 

The Accidental Insurance Company, C. P. 22, L. T. R. 820. 
MARITIME LAW. - 

1. Ship and shipping: policy of insurance: capture: total 
loss: sale of goods by order of prize court: duty of deposit- 
ing value of goods in prize court.— Plaintiffs effected an 
insurance with the defendants on goods, per the ship 
Dashing Wave, from Liverpool to Matamoras, against 
the usual perils, including ‘takings at sea, arrests, 
restraints, and detainments of all kings, princes, and 
people; ” and the policy contained a provision that, in 
case of misfortune, “it shall be lawful to the insured, 
their factors, servants, and assigns, to sue, labor, and 
travel for, in, and about the defense, safeguard, and 
recovery of the aforesaid subject-matter of this insur- 
ance, or any part thereof, without prejudice to this insur- 
ance, the charges whereof the said company will bear in 
proportion tothe sum hereby insured; and it is expressly 
declared and agreed that the acts of the insurer or in- 
sured in recovering, saving, or preserving the property 
insured, shall not be considered a waiver or acceptance 
ofabandonment.” During the continuance of the risk 
the Dashing Wave was, on the 5th Nov. 1863, seized by a 
cruiser of the United States and carried into New Or- 
leans, where a suit was immediately instituted by the 
captors in a prize court against the ship and cargo, for 
the purpose of having them adjudged a lawful prize. 
The plaintiffs intervened, and conducted the litigation 
with success, and the prize court, on the 16th June, 1864, 
gave judgment against the captors, and decreed the resti- 
tution of the ship andcargo. On the Ist July the captors 
appealed ; and on the 12th Sept. the plaintiffs, learning 
that the captors had appealed, sent to the defendants a 
formal notice of abandonment, which the latter refused 
to receive. On the 7th Dec., 1864,and again on the 9th 
Feb., 1865, the plaintiffs informed the defendants that 
endeavors were being made in New Orleans to sell the 
ship and cargo, the goods being at this time greatly dete- 
riorated in value. The sale could have been prevented 
by depositing the full value of the goods, or by giving 
security in paper dollars ata time when gold was at from 
150 to 180 premium, and the paper currency was subject 
to great and sudden fluctuations, Neither plaintiffs nor 
defendants would do this, and the ship and cargo were 
sold by order of the court on the 25th May, 1865. The 
plaintiffs having brought an action on the policy against 
the defendants to recover for a total loss,—Held (affirm- 
ing the judgment of the Court of Queen’s Bench), that 
the plaintiffs were entitled to recover. The deposit of 
the full value of the goods, or the giving of security fur 
it in the American prize court, could not, under the cir- 
cumstances, considering the condition of the goods, and 
the state of the paper currency, have been expected from 
a prudent owner uninsured; and the sale effected under 
the decree of the court amounted to a total loss, result- 
ing directly from the original capture of the vessel. 

2. Queere (per Kelly, C. B.), whether the prolongation 
of the prize suit did not of itself constitute such a change 
in the circumstances affecting the risk and the condition 
of the assured as to entitle him to treat the case as one 
of total loss. Stringer and others v. The English and Scot- 
tish Marine Insurance Company (Limited), Exch, 22 L. T. 


R. 802. 
NEGLIGENCE. 


Shopkeeper placing poisoned cheese under counter of shop 
to destroy rats and mice: lawfulness of act: customer's dog 
getting behind counter and eating poisoned cheese: death of 
dog therefrom: action by customer for compensation : liability 
of shopkeeper: negligence: right of dog to be in the shop: 
notice of poison to customers. —The defendant, a confec- 


tioner, had a shop in which there was a counter of the 
ordinary kind running from one side of the shop to the | 


other, from behind which counter the customers were 





served by the defendantand his assistants, the space 
behind the counter being used exclusively by the latter 
for that purpose, the space in front of it being the part 
of the shop reserved for the accommodation of the cus- 
tomers. The counter was hollow underneath and open 
on the inside of it, and the outer side of it toward the 
shop was boarded up, from the floor to the level of the 
top where the confectionery was placed, the whole length 
of itfrom one side of the shop to the other, except a 
space of about five feet wide at the end farthest from the 
door of the shop. In the space beneath the counter, and 
inside the boarding which separated it from the outer 
part of the shop, the defendant placed some bread and 
cheese covered with a poison called “ Battle’s Vermin 
Destroyer,” for the purpose of destroying rats and mice, 
The plaintiff's daughter and her governess went to the 
shop to make some purchases, accompanied by a dog of 
the plaintiff, which, it appeared, had on previous occa- 
sions been with them in the shop, though there was no 
proof that the defendant or his assistants ever saw the 
dog there. While they were waiting in the shop to be 
served, the dog, on the day in question, passed through 
the opening at the end of the counter, and, getting behind 
and underneath the counter, ate a portion of the poi- 
soned bread and cheese and was thereby killed. Held, by 
the Court of Exchequer (Martin, Channell, and Cleasby, 
BB.) that the defendant was not liable in an action at 
the plaintiff's suit for damages for the loss of the dog, 
The defendant had a right to put the poison where he did 
for the purpose of destroying the rats and mice, and in 
doing it he did alawful thing for a lawful purpose, nor 
was he bound to give notice of its being there to his cus- 
tomers. The dog had no business to be behind the 
counter; and, without saying it had noright to be in the 
shop, yet, if the plaintiff or his servants chose to take it 
in with them, they were bound to look after it and pre- 
vent itgetting into mischief. Stansfeld v. Bolling, Ex. 2 
L. T. R. 799. 
SHIPPING. 

Indorsement of bill of lading: pledge : constructive posses- 
sion by pledgee : stop for freight.—Goods shipped from India 
having been landed and warehoused at a bonded suffer- 
ance wharf in London were under a stop put upon them 
by the master for freight. It was held, on appeal (affirm- 
ing the judgment of the exchequer chamber and court 
of common pleas), that the transfer of the bill of lading 
operated as a transfer of the goods so as to constitute a 
valid pledge of them for an advance without the neces- 
sity of the pledgee getting actual possession of them, in- 
asmuch as the bill of lading remained in full force so 
long as conplete delivery of the goods had not been made 
to some person claiming underit. Barber and others v. 
Meyerstein (House of Lords), 18 W. R. 1041. 


WILL. 

1. Construction : condition precedent: marriage “with con- 
sent”’ of parents or guardians.— A condition attached to a 
gift to a minor in the event of his or her marrying under 
the age of twenty-one, that such marriage must be with 
the consent of his or her parents or guardians, is a per- 
fectly reasonable and proper condition. In re Stephen- 
son’s Trusts, Ch. 18 W. R. 1066. 

2. If, under such circumstances, the marriage in fact 
take place without the free consent of the parent or 
guardian, such consent, in the absence of fraud on the 
part of the parent or guardian, will be deemed not to 
have been given, notwithstanding that the parent or 
guardian may have sanctioned the engagement to marry 
at some future time. Ib. 

8. The “ consent,” in order to availin acourt of equity, 
must be a free consent, and not one wrung from the 
parent or guardian by the misconduct of one or both of 
the parties to the marriage. J b. 

4. H. was contingently entitled, under her father’s will, 
to a share in a certain fund in the event of her attaining 
the age of twenty-one (which did not happen) or marry- 
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ing under that age, with the consent of her parents or 
guardians. C., her mother, was her guardian. In May, 
1867, P. made a proposal of marriage to H., and was 
accepted by her. On P. applying to C. for her consent to 
the engagement, C. told him that her daughter was too 
young to marry, butshe would always be glad to see him 
at her house. C. wrote to P.’s father a letter, in which she 
said that her daughter was very young and would be all 
the better for a year or two at home, and that she shouid 
prefer P. being firmly established in business before any 
thing could be decided upon. From that time until the 
marriage took place P. never directly asked C.’s consent 
to the marriage. In August, 1868, P. took H. from C.’s 
house without C.’s knowledge. He shortly afterward 
telegraphed to C. tothe effect that her daughter “ was in 
safe hands,” and also wrote a letter, but said not a word 
about marriage. C. believing that her daughter was in 
P.’s power, and that if P. did not marry the daughter her 
reputation was gone, sent a telegram and letter to P., 
giving her consent to the marriage. The marriage took 
place, but neither C.’s telegram nor her letter reached P. 
and H. till after the marriage. Held, 1. That until P. 
took H,. away from her mother’s house, there had been 
no consent given by C. to the marriage. 2. That the 
enforced consent given at last by C. to the marriage, even 
supposing it had been communicated to P. and H. before 
the marriage, was not such a consent as was contem- 
plated by the testator’s will, soas to give H. a vested in- 
terest under the testator’s will in the event (which hap- 
pened) of her dying under the age of twenty-one. 76. 

5. Signature of deceased cut out, but pasted into its original 
place: presumed to be actof the d d: re tion. — The 
will of the deceased was found in his repositories; his 
signature had been cut out, but had been replaced, and 
placed into its original position. The will had always been 
in the custody of the deceased, and was in accordance 
with his expressed wishes. Bell v. Fothergill and others, 
18 W. R. 1040. 

6. The court pronounced against the will, presuming 
that the deceased had mutilated it animo revocandi, and 
holding that he had not revived it by replacing the sig- 
nature. Ib. 

7. Capacity to make: unsoundness of mind: delusions not 
affecting testamentary disposition: misdirection, — Partial 
unsoundness of the mind, not affecting the general fac- 
ulties, and not operating on the mind of the testator in 
regard to the particular testamentary disposition, is not 
sufficient to deprive him of the capacity to make a valid 
will. Banks v. Goodfellow, Q. B., 22 L. T. R. 813. 

8. But where a mental delusion has had, or is calculated 
to have, an influence on the testamentary disposition, 
its existence invalidates the will. Ib. 

9. The measure of the degree of mental power essential 
to testamentary capacity in this: that the testator shall 
understand the nature of the act and its effect; the 
extent of the property of which he is disposing; shall be 
able to comprehend and appreciate the claims to which 
he ought to give effect; and, with a view to the latter 
object, that no disorder of the mind shall poison his 
affections, pervert bis sense of right, or prevent the ex- 
ercise of his natural faculties; that no insane delusion 
shall influence his will on disposing of his property, and 
bring about a disposal of it which would not have been 
made otherwise. Ib. 

10. A testator labored under two delusions — one, that 
he was pursued by spirits, the other, that a man, long 
since dead, came personally to molest him—neither 
delusion influencing or being capable of influencing the 
particular testamentary disposition made by him. The 
judge left it to the jury to say whether at the time of 
making the will “the testator was capable of having 
such a knowledge and appreciation of facts, and was so 
far master of his intentions and free from delusions, as 
would enable him to have a will of his own in the dispo- 
sition of his property, and act upon it,” the learned 
Judge telling them that “ the mere fact of his being able 








to recollect things, or to converse rationally on some sub- 
jects, or to manage some business, would not be sufficient 
to snow he was sane; while, on the other hand, slowness, 
feebleness and eccentricities, would not be sufficient to 
show he was insane,’ and further directing them that 
“the whole burden of showing that the testator was fit 
at the time” was on the party supporting the will. The 
jury found that the will “was a good and valid will.” 
Heid, that there was no misdirection, If the delusion 
under which the testator labored had been of such a 
nature as was calculated to influence him in making the 
particular testamentary disposition, a jury would not in 
general be justified in coming to the conclusion that the 
delusion, still existing, was latent at the time, so as to 
leave the testator free from any influence arising from 
it; but, in the present case, the testamentary disposition 
being quite unconnected with the delusions of the testa- 
tor, there was no reason to suppose that the omission to 
call the attention of the jury to this, specifically, at all 
affected the verdict. Ib. 





NATURALIZATION —THE NEW LAW. 

The following is an official copy of the “ Act to amend 
the naturalization laws, and to punish crimes against 
the same, and for other purposes,” passed by congress at 
the last session: 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, 

That in all cases where any oath, affirmation, or affida- 
vit shall be made or taken under or by virtue of any act 
or law relating to the naturalization of aliens, or in any 
proceedings under such acts or laws, and any person 
or persons taking or making such oath, affirmation, 
or affidavit, shall knowingly swear or affirm falsely, 
the same shall be deemed and taken to be perjury, and 
the person or persons guilty thereof shall, upon convic- 
tion thereof, be sentenced to imprisonment for a term not 
exceeding five years and not less than one year, and toa 
fine not exceeding one thousand dollars. 

§2. And be it further enacted, That if any person apply- 
ing to be admitted a citizen, or appearing as a witness 
for any such person, shall knowingly personate any 
other person than himself, or falsely appear in the name 
of a deceased person, or inan assumed or fictitious name, 
or ifany person shall falsely make, forge or counterfeit 
any oath, affirmation, notice, affidavit, certificate, order, 
record, signature, or other instrument, paper or proceed- 
ing, required or authorized by any law or act relating to 
or providing for the naturalization of aliens; or shall 
utter, sell, dispose of, or use as a true or genuine, or for 
any unlawful purpose, any false, forged, ante-dated or 
counterfeit oath, affirmation, notice, certificate, order, 
record, signature, paper, or proceeding, as aforesaid; or 
sell or dispose of to any person other than the person 
for whom it was originally issued, any certificate of citi- 
zenship, or certificate showing any person to be admitted 
a citizen; or if any person shall in any manner use for 
the purpose of registering as a voter, or as evidence ofa 
right to vote, or otherwise, unlawfully, any order, certi- 
ficate of citizenship, or certificate, judgment or exemplifi- 
cation, showing such person to be admitted to bea citizen 
whether heretofore or hereafter issued or made, knowing 
that such order or certificate, judgment, or exemplifica- 
tion has been unlawfully issued or made; orif any person 
shall unlawfully use, or attempt to use, any such order 
or certificate, issued to or in the name of any other per- 
son, or ina fictitious name, or the name of a deceased 
person ; or use, or attempt to use, or aid, or assist, or par- 
ticipate in the use of any certificate of citizenship, know- 
ing the same to be forged, or counterfeit, or ante-dated, 
or knowing the same to have been procured by fraud, or 
otherwise unlawfully obtained, or if any person, and 
without lawful excuse, shall knowingly have or be pos- 
sessed of any false, forged, ante-dated or counterfeit cer- 
tificate of citizenship, purporting to have been issued 
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under the provisions of any law of the United States 
relating to naturalization, knowing such certificate to be 
forged, ante-dated, or counterfeit, with intent unlawfully 
to use the same; or if any person shall obtain, accept, or 
receive any certificate of citizenship known to such per- 
son to have been procured by fraud, or by the use of any 
false name, or by means of any false statement made 
with intent to procure, or to aid in procuring, the issue 
of such certificate, or known to such person to be fraudu- 
lently altered or ante-dated ; or ifany person who has been 
or may be admitted to be a citizen, shall, on oath or affir- 
mation, or by affidavit, knowingly deny that he has 
been so admitted, with intent to evade or avoid any duty 
or liability imposed or required by law, every person so 
offending shall be deemed and adjuged guilty of felony, 
and, on conviction thereof, shall be sentenced to be im- 
prisoned and kept at hard labor fora period not less 
than one year nor more than five years, or be fined in a 
sum not less than $300 nor more than $1,000, or both such 
punishments may be imposed, in the discretion of the 
court. And every person who shall knowingly and inten- 
tionally aid or abet any person in the commission of any 
such felony, orattempt todo any act hereby made felony, 
or counsel, advise or procure, or attempt to procure, the 
commission thereof, shall be liable to indictment and 
punishment in the same manner and to the same extent 
as the principal party guilty of such felony, and such per- 
son may be tried and convicted thereof without the pre- 
vious conviction of such principal. 

23. And be it further enacted, That any person whoshall 
knowingly use any certificate of naturalization hereto- 
fore granted by any court, or which shall hereafter be 
granted, which has been, or shall be, procured through 
fraud or by false evidence, or has been, or shall be issued 
by the clerk, or any other officer of the court without 
any appearance and hearing of the applicant in court 
and without lawful authority; and any person who shall 
falsely represent himself to be a citizen of the United 
States, without having been duly admitted to citizenship, 
for any fraudulent purpose whatever, shall be deemed 
guilty of a misdemeanor, and upon conviction thereof, in 
due course of law, shall be sentenced to pay a fine of not 
exceeding $1,000, or be imprisoned not exceeding two 
years, either or both, in the discretion of the court tak- 
ing cognizance of the same. ° 

§ 4. And be it further enacted, That the provisions of this 
act shall apply to all proceedings had or taken, or at- 
tempted to be had or taken, before any courtin which any 
proceeding for naturalization shall be commenced, had 
or taken, or attempted to be commenced: and the courts 
~ of the United States shall have jurisdiction of all offenses 
under the provisions of this act, in or before whatscever 
court or tribunal the same shall have been committed. 

25. And be further enacted, That in any city having up- 
ward of 20,000 inhabitants, it shall be the duty of the 
judge of the circuit court of the United States for the 
circuit wherein such city shall be, upon the application 
of two citizens, to appoint in writing for such election 
district or voting precinct in said city, and to change or 
renew said appointment as occasion may require, from 
time to time, two citizens resident of the district or 
precinct, one from each political party, who, when so 
designated, shall be,and are hereby, authorized toattend 
at all times and places fixed for the registration of voters, 
who, being registered, would be entitled to vote for re- 
presentative in congress, and at all times and places for 
holding elections of representative in congress, and for 
counting the votes cast at said elections, and to challenge 
any name proposed to be registered, and any vote offered, 
and to be present and witness throughout the counting 
ofall votes, and to remain where the ballot boxes are 
kept at all times after the polls are open until the votes 
are finally counted; and said persons and either of them 
shall have the right to affix their signature or his signa- 
ture to said register for purposes of identification, and to 





attach thereto, or to the certificate of the number of 
votes cast, any statement touching the truth or fairness 
thereof, which they or he may ask to attach; and any 
one who shall prevent any person so designated from 
doing any of the acts authorized as aforesaid, or who shal] 
hinder or molest any such person in doing any of the 
said acts, or shall aid or abet in preventing, hindering or 
molesting any such person in respect of any such acts, 
shall be guilty of a misdemeanor, and, on conviction, 
shall be punished by imprisonment not less than one 
year. 

26. And be it further enacted, Thatin any city having 
upward of 20,000 inhabitants, it shall be lawful for the 
marshal of the United States for the district wherein 
said city shall be, to appoint as many special deputies as 
may be necessary to preserve order at any election at 
which representatives in congress are to be chosen; and 
said deputies are hereby authorized to preserve order at 
such elections, and to arrest for any offense or breach of 
the peace committed in their view. 

§ 7. And be it further enacted, That the naturalization 
laws are hereby extended to aliens of African nativity 
and to persons of African descent. 

Approved July l4, 1870. 

DEPARTMENT OF STATE, WASHINGTON, August 4, 1870, 

A true copy. R. 8. CHEW, Chief Clerk, 





JUSTICE IN SHANGHAE. 

A correspondent of the Boston Traveller writes: I have 
been not a little amused by the accounts which have 
been given me of the law courts of Shanghae, which are 
conducted on a principle as novel as it is iriteresting, 
Owing to the fact that the territory is Chinese, the Chi- 
nese courts are supposed to have jurisdiction over all 
offenses against the laws of the land. Each consulate is 
supposed also to have jurisdiction over all criminal cases 
in which only the subjects of his country are concerned, 
Hence, in the early days conflicts of authority and inter- 
national squabbles were of every day occurrence. Often 
there was a midnight brawl, in which there were China- 
men, Englishmen, Americans, Germans, Frenchmen, and 
a number of other nationalities concerned. As each na- 
tionality had to be tried by its own authorities,and neither 
could summon the other to testify, there arose an inter- 
minable muddle that even Philadelphia lawyers could 
not unravel, and, as a consequence, nearly all the offen- 
ders escaped scot-free. Now, however, by the agreement 
of all the consular authorities, the land renters elect a 
city council, the duties of which are to control the police, 
and have a general supervision over the public affairs of 
the settlement. 

The police can arrest any person found conducting him- 
self improperly; and if the culprit is a foreigner he is 
taken before the consul of his own nation for trial, when 
he is dealt with according to the laws of his own country. 
But in case a Chinaman offends against the municipal 
laws, he is brought before a mixed court, where a Euro- 
pean and a Chinaman sit as judges together. In this 
mixed court there must necessarily arise a great many 
complications, for the Chinaman’s code of laws, compiled 
several thousand years ago, varies somewhat from the 
New York code, and cannot be said to resemble the 
“special pleading practice ” of England. While the laws 
of England declare every man innocent who is not on an 
impartial trial proved guilty, the laws of China punish & 
man for “appearing to have done an evil.” They do not 
adhere to the principle of law laid down by the Indiana 
courts, where a man may be hung for “‘ general cussed- 
ness,” but they believe a man should be punished for 
being in suspicious circumstances, whether he is guilty 
or not. This idea is founded, no doubt, upon the saying 
of Confucius, “Never take off your hat under a peach 
tree, nor stoop to tie your shoe in a melon patch.” Not 
withstanding this great discrepancy, there is seldom or 
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never any disagreement between the judges upon the 
penalty or guilt ofa prisoner, and justice is meted out 
with the same impartiality, 1 presume, that characterizes 
the courts of our own land. 


_ 





INCREASE OF JUDICIAL SALARIES. 


We find in the Internal Revenue Record the follow- 
ing text of the remarks of the Hon. Matt. H. Carpen- 
ter in the United States senate on the increase of the 
salaries of the United States judiciary. His words 
were straightforward and sensible, and we regret that 
their effect was not more satisfactory. The question 
will, however, probably be brought forward again at 
the next session, when we shall look for amore lib- 
eral spirit on the part of our national law-givers : 

The amendment to the appropriation bill proposed by 
the committee on the judiciary being under considera- 
tion, and the debate being limited to five minutes, Mr. 
Carpenter addressed the senate as follows: 

I desire to add a few words to what has been said by the 
senator from Oregon. I regret the limit fixed upon this 


discussion, because I can only refer to subjects which I — 


should like to consider at some length. 

The time is coming, and now is, when the salaries for 
civil service in this country must be increased, or this 
government must pass practically into the hands of, and 
be administered and controlled by, an aristocracy of 
wealth. It is therefore in the interest of the poor that I 
plead for an increase of salaries; it is that the poor may 
not be driyen from practical participation in the admin- 
istration of this government “of the people, by the peo- 
ple, for the people,” that I desire to see salaries 
increased. Who is interested in this question of increas- 
ing the salaries? We hear the cry, “You must not 
increase the burdens of the people.” Who is interested 
in the matter? Nobody but the poor men of the country. 
Look at the senators who could be named in this body 
worth their millions. What do they care whether the 
salary of a senator is five or ten thousand dollars? The 
difference would not make a ripple on their bank 
account. But to the poor man it makes the difference of 
whether he can hold the place or not hold it. An act of 
congress which should provide that no judge should sit 
onthe supreme bench unless he hada certain income 
would raise an insurrection in this country; and yet 
what is the practical difference between such an act and 
one which fixes the salary so low that a man cannot take 
the place unless he has a certain income from other 
sources ? 

We have had a practical illustration of this matter in 
the history of the court; and I call attention to the inci- 
dent from which all our party troubles in that court 
commenced, Judge Curtis, one of the ablest jurists that 
this country ever produced, but not a man of wealth, 
was on the bench at $6,000 a year. He could make at the 
bar in Boston, $15,000 a year. 

Mr. Nye. More than that. 

Mr. Carpenter. Fifteen thousand dollars, even at that 
time to start with; and has made all the time since up 
to forty or fifty thousand dollars. We lost the services 
of Judge Curtis, and he was succeeded on the bench by a 
man of opposite political faith, because this government 
was too mean to compete with the merchants of Boston 
for the services of the best lawyer in that city. 

Look at England. They are consistent with them- 
selves, Their theory of civil government is that it 
should be in the hands of an aristocracy of wealth and 
hobility of blood. How do they manage to secure that 
end? They will not pay a member of parliament a shil- 
ling. What is the result? The house of commons to- 
day is composed of the richest men in England. We 
have heard a great deal of discussion in that country 





that has come to us over the water about reform extend- 
ing the ballot. What does it amount to? Has the poor 
man in England any rights whatever with the ballot? 
What odds does it make whether the nabob sitting in 
parliament. is voted for by twenty-five hundred or 
twenty-five thousand poor men? The poor men haveno 
interest in parliament; they cannot take seats there, 
because they cannot support themselves after they get 
there. 

Mark the effect of this upon the purity of elections in 
England. I have here, and regret that I have not time 
to read from it, one of the blue books laid before parlia- 
ment last year by acommittee appointed by the house 
of commons to investigate the alleged corruptions in 
municipal and parliamentary elections. The disclosures 
of bribery, the wholesale, systematic purchase of votes 
at the polls in these elections are appalling even toan 
American who has just read about the recent election in 
New York. 

Let me refer to the testimony of the Mayor of Notting- 
ham, who was examined before the committee. He says, 
speaking of his own city, that in St. Ann’s ward there 
are 600 voters who would require money or would not 
vote, out of 1,977; in Bryon ward, 500 out of 1,330; in St. 
Mary’s ward, 250 out of 639; in Exchange ward, 300 out of 
1,008 ; in Castle ward, 170 out of 678; in Park ward, 100 out 
of 582. 

He says when the payments of money are small, it is 
the lowest class of people who take it; ** but when it get 
higher up, then the better class of people take it.” 

“Question. What sort of sums are usually given at 
the municipal elections ? 

“Answer. I will give an illustration of two elections 
in Byron ward, and I have these facts from a party hay- 
ing the entire management of it and knowing all about 
it: In 1867, that is, last November but one, an election 
was tried on purity principles; the poll commenced at 
nine, and at twelve o’clock one side had polled less than 
one nundred votes and the other under forty, there being 
thirteen hundred and thirty voters in the whole ward: at 
twelve o’clock, the forty party offered 3s. 6d.; this 
caused a run, and the other side then offered 5s., which 
won the election. The following November, in the same 
ward, not more than two hundred had polled at twelve 
o’clock; 2s, 6d. was then offered; the place was at once 
beseiged, the price rose to 5s., at four o’clock nine hun- 
dred had polled, The effect of this is that a great many 
of the respectable voters will not poll at all; they con- 
sider that the result of those contests is simply this, that 
those who give the most money win, and therefore they 
abstain from voting. 

“Question. Have you known larger sums than those 
given in municipal elections? 

“Answer. Yes; in 1844, from peculiar circumstances 
which caused the contest at that time, it was notorious 
that in one ward upward of two thousand pounds were 
spent; but that produced a sort of reaction, and for 
some time the price was not so very large; but since then 
the state of things has been gradually getting bad 
again,” 

This volume of over six hundred folio pages is filled 
with similar testimony, showing that votes are openly 
purchased at every election; that no secret is made of 
the practice ; and that the votes are purchased at regu- 
lar rates, like merchandise -in the market. The poor 
have no interest in parliamentary elections; they can- 
not hold seats; andif the rich man wants their support 
he must pay forit. This is the inevitable tendency of 
things in a country where no salaries are paid for public 
service. 

There is one branch of the British government which 
it is intended shall be open to the poor as wellas the 
rich, and be at all times impartial between the high and 
the low, the rich and the poor; that is the judiciary. 
And how is this end secured? By paying to their judges 
a higher salary than is paid tosuch officers by any other 
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nation on earth. The salary of the chief justice is 
£8,000—about $40,000 per annum. By this means a poor 
man is made as eligible as a rich man to the judicial 
office ; and England has for a long series of years enjoyed 
the best judiciary on earth. 

See how low salaries work in this country. When 
General Grant’s administration came in he cffered the 
office of secretary of state toa statesman of the west, of 
Iowa, a man whom all of us would have been proud to 
see in that place. How did he look atit? Tocome to 
Washington and live asa secretary of state should live, 
would cost him $15,000 a year, and his salary was $8,000; 
$7,000 out of pocket each year. If he were to stay with 
his family in Iowa, he could support them on $5,000, and 
make $15,000. There was $17,000 difference in his bank 
account. He could not afford to pay that amount to be 
secretary of state. Then General Grant goes to the 
eastern states, and offers the office to a man to whom the 
$17,000 made no earthly difference; and so your $8,000 
paid to the present secretary of state is thrown away, 
because he would have taken the office just as quick 
without the salary as with it. 

Sir, let us do one of two things: let us put up the sal- 
aries of civil officers to the pointof compensation for the 
grade of talent and kind of service required, and thus 
open the door of civil promotion to the poor as well as 
the rich; or let us cut off all salaries, and gracefully 
abandon the government to the rich, excusing ourselves 
to the world by saying the people would rather be gov- 
erned by the rich than to pay the expense of self-govern- 
ment. Sir, the people would condemn such philosophy, 
and spurn those who should assign to them motives so 
inean and conteimptible. 

Let me give another instance to which my friend from 
Nevada (Mr. Nye), calls my attention. During the war 
Mr Stanton was working in the war office on an average 
sixteen hours a day, doing an amount of toil, meeting a 
weight of responsibility, which no man on earth ever 
endured for such alength of time; toil and trouble that 
broke down his giant constitution and sent him untime- 
ly to the grave, where the representatives of this nation 
with heavy hearts and with heads bowed down have so 
recently laid him, All this for $8,000 per annum; less 
than his house-rent and family expenses. During those 
same years railroad companies all over the country were 
paying $10,000 a year to their attorneys. There was not 
a county in the United States in which the presidents of 
insurance companies and cashiers of banks were not 
receiving more than this nation paid Stanton for hissix- 
teen hours of labor each day. They went to their banks 
and offices at nine o'clock, sat there until three, had a 
quiet time during the day, and spent the evening pleas- 
antly with their families elsewhere—— 

The Vice-President. The chair must state to the sena- 
tor from Wisconsin that his five minutes have expired. 

Mr. Carpenter. I was afraid of that. 


————__« > « —_____ 
INSURANCE LAW. 


District Court, PHILADELPHIA — JULY 2. 


A policy of life insurance was duly executed and sent 
to the agent of the company, but was not delivered to the 
insured, and was withheld until payment of the premium 
should be made, which was not made when the insured 
died. Held, that the contract of insurance was not com- 
plete. Collins v. The Insurance Company. 

Opinion of Harg, P. J.—Concisely stated, the argu- 
ment of the plaintiff's counsel amounts to this, that, if 
the minds of the parties meet in an agreement for insur- 
ance, the policy will be valid without an actual delivery. 
This position is one to which the court fully accede. A 
binding contract will not be allowed to fail because the 
instrument, which is the evidence of it, is retained by 
the covenantor. His keeping will, under these circum- 


stances, be regarded as that of the covenantee. But on the 
preliminary question, is there such a contract? it must 
always bea material inquiry, whether the party who is 
alleged to have bound himself did any act manifesting 
an intention to put the instrument beyond his contro] 
and render it the property of the other party. If he did 
not, the obligation is prima facie incomplete, and those 
who alleged the contrary must make out their case by 
proof. 

In the present instance, a policy duly signed and sealed 
by the defendants was transmitted by them to Andrew 
Manship, their general agent for the state of Delaware, 
It was the result of an application which the plaintiff 
had made through Manship for an insurance on the joint 
jives of himself and his wife. Manship had, in the 
mean time, written to the plaintiff urging the payment 
of the premium as the condition precedent on the fulfil- 
ment of which the insurance would be effectual. The 
plaintiff, however, declined to pay till fall, when he hoped 
to be in funds from the sale of hiscorn. When the policy 
arrived, Manship sent it by mail toa Mr. Wharton, who 
resided in the same village as the plaintiff, with instrue- 
tions to deliver it on the payment of the premium, but 
not before. This letter reached its destination on the 
6th of November, 1868, and the plaintiff’s wife died on the 
following day, leaving the premium still unpaid. The 
plaintiff then sent a cheque for the amount to Manship, 
which was returned. An action of covenant having been 
brought and issue joined on a plea of non est factum, the 
plaintiff was nonsuited at the trial on the ground that 
there was no evidence of the delivery, which is essential 
to every deed. 

It results from this review of the evidence, that the 
policy never ceased to be in the custody of the defend- 
ants. Manship was the general agent of the company, 
and while the instrument was in his hands it was in 
theirs; and when he sent the policy to Wharton it was 
with express instructions that it should not be given up 
until the money was paid. The policy, however, con- 
tains a clause that “this policy, when signed by two 
officers of the company, acknowledges and is a valid re- 
ceipt for the first premium thereon,” and it is contended, 
that, inasmuch as the instrument in tvidence was so 
signed, it must be regarded as conclusive that the 
premium was paid. This argument, however, overlooks, 
that while the policy as thus explained is unquestion- 
ably a receipt, it is a receipt prepared in the expectation 
of a payment which was never made. It might as well 
be contended that a shopkeeper is bound by a receipted 
bill sent to the house of a customer who does not find it 
convenient to pay. Even when such an instrument is 
signed and delivered it may be explained. Without 
delivery it is merely inchoate, and of no more real value 
in the scales of proof than an unuttered thought, or 4 
design which is not executed. Undoubtedly, if there had 
been evidence showing an intention to trust the plaint- 
iff, or take some one else for the debt and release him, the 
case might have gone to the jury and been determined 
by them. It was on this ground that the insurers had, 
by charging the broker, credited the insured, that the 
case of Xenos v, Wickham (11 W. R. 1067) was decided by 
the house of lords. Unfortunately for the plaintiff the 
evidence in this instance is the other way. He was cau- 
tioned by Manship that the defendants did not deal on 
credit, that the transaction was for cash, and that the 
policy would not be effectual until the money was 
actually paid. —[ Philadelphia Legal Intelligence. 





A Washington justice has decided that base ball clubs 
are partnerships to an extent which binds each member 
to help to liquidate debts incurred in the name of aclub 
by any ofits agents. In this case an agent had purchased 
| lumber for fences and seats, and the justice gave judg- 
ment against the club for the whole amount and costs. 
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CORRESPONDENCE, 


SEGUIN, Texas, Aug. 17, 1870. 
Editor Law Journal: 

I observe in No. 31, Aug. 6th, that your bowels of com- 
passion are moved for the honor of the British govern- 
ment, on account of the old law of hurdling a traitor to 
death, still remaining on the statute books. 

Have you no sympathy for your own people, nor care 
for the honor of your own country? Do you not know 
that men’s brains have been dashed out in Texas, by 
United States officials, for not shouting for the stars and 
stripes? Do you not know thata “slow civil war is yet 
going on in Texas,” by those in authority, sanctioned by 
the United States government, against an unoffending 
people? Do you not know that asecret spy system, dog- 
ging at the heels of the people, is now carried on by Davis, 
sanctioned by the United States government? Do you 
not know that in violation of the court of the United 
States, and of Texas, that Davis has power to declare 
martial law in any county, because two of his tools, 
hired to do the thing, got up a quarrel on the street? Or 
is it the especial mission of all northern publications to 
correct the errors of everybody but home people ? 

Have you nothing to say about Holden having good 
men tied up by the thumbs, to make them confess that 
they belonged to a mythical organization, called ku- 
klux? Very respectfully, 

JNO. IRELAND. 


[Our business is with the law, and matters pertain- 
ing thereto, and not with the alleged outrages of the 
executive and military officers of the United States. 
If our correspondent will point out any law justifying 
such alleged outrages, our ‘‘ bowels of compassion” 
will be again moved. Ep. L. J.] 





ERRORS IN TABLES OF INTERNAL REVENUE 
TAXES, 


The following letter from the acting commissioner 
of internal revenue, published in the Internal Rev- 
enue Record, may prove of service to some of our 


readers : 
OFFICE OF INTERNAL REVENUE, } 
WASHINGTON, August 24, 1870. 
Messrs. W. C. and F. P. Church, New York: 

Gentlemen—The table of internal revenue taxes, 
copied from “ Harper’s Handbook of the Revenue Law,” 
in your issue of August 20, 1870 (vol. 12, No. 8), is caleu- 
lated to mislead internal revenue officers and the public. 

Without attempting to correct the table in detail, I 
would state that the principal errors consist in the omis- 
sion of several taxes, the abolition of which does not 
take place until October 1, 1870, and which are still in force, 
such as those on legacies and successions, gross receipts, 
sales, and the stamp tax on receipts. Also, it is stated 
inthe table referred to, that “ special taxes (licenses), ex- 
cept as named in this table, repealed to take effect May 
1, 1870.” Instead of 1870, this should read 1871. 

The stamp taxes in schedule C, on shell-fish, meats, 
fruits, and vegetables, are abolished, while the table con- 
tains them as still in force. The act of July 14, 1870, 
is always referred to in the table as the act of July 13, 
1870, 

A schedule of articles and occupations liable to tax 
under the internal revenue laws as amended, will, at the 
proper time, be prepared and published by this office. 
In the meanwhile internal revenue officers and the 
public are advised to rely only on officially authorized 
Publications for information on the subject of internal 
taxation. J. W. DOUGLASS, 

Acting Commissioner. 





BOOK NOTICES. 


Howard’s Practice Reports. 

The September number of the current volume is an 
improvement on the August number in so far as the 
larger part of the issue is not taken up by needless state- 
ments of facts, There are three court of appeals decis- 
ions reported, one of which— Tabor vy. Gardner —has 
been already reported in the regular court of appeals 
reports (41 N. Y. 232). We are at a loss to know on 
what ground Mr. Howard can justify a repetition of the 
case in his reports, One of the other cases, that of Wray 
v. Rhinelander, will be found abstracted in 1 Law Journal 
98, The third court of appeals case — Marvin v. Inglis— 
decides that a finding by a referee of a question of fact — 
that a mortgagee at the time of making an assignment 
of a mortgage was of unsound mind — if sustained by 
any evidence, is conclusive upon that court; and that 
an exception taken to the refusal of the referee to find a 
fact material to the rights of the party established by un- 
conflicting evidence, is available in that court as such 
refusal would be error of law. 

In Cottle v. Vanderheyden, the supreme court held that 
adult daughters are entitled to letters of administration 
in preference to the guardians of minor sons. 

In Short v. Barry, the court appear to lay down the rule 
that, “‘in an action to recover money, it matters not 
whether the remedy is in equity or at law, the defendant 
may be arrested provided the facts stated in the com- 
plaint and sworn to in the affidavit bring the case within 
one of the subdivisions of section 179 of the code.” 

In Green v. Green, it is held that it is in the discretion 
of the court to grant leave to issue execution upon a 
judgment or decree authorizing execution to issue for 
its enforcement, pending an appeal from a part of the de- 
cree, and that discretion will not be interfered with on 
appeal, 

In the case of Clark v. Binninger the superior court held 
that a receiver appointed by a state court in an action 
for the dissolution of a copartnership is entitled to the 
possession of the partnership property in preference to 
an assignee appointed in bankruptcy proceedings subse- 
quently commenced, 

In The National Bank of Chemung v. The City of Elmira, 
which was an action to recover money alleged to have 
been illegally collected of the plaintiffs as taxes, the 
court denied a motion of the defendants to permit the 
assessors to amend their affidavit indorsed on the assess- 
ment roll, by supplying omissions or defects therein. 

In Goodyear v. Vosburgh, it was held that the convey- 
ance of standing timber with the right to the vendees to 
enter upon the premises and remove the timber at any 
time, by an instrument in writing and under seal, but 
which is neither witnessed by a subscribing witness nor 
acknowledged, is void, it being an attempt to convey 
such an interest in land as constitutes a freehold 
estate, 





The high court of Blois, France, has delivered its ver- 
dict in the case of the individuals charged with con- 
spiracy. Meggy was sentenced to 20 years’ hard labor: 
Beaury to 20 years’ imprisonment; Dupont, Fontaine, 
Sapia and Gerin to 15 years’ imprisonment; Petiean, 
Moilin, Godinot and Peleriu to 5 years; Greiner and 
Greffier to 15 years; Ballot and Gronuer to 5 years; and 
Direnze to 3 years. Verdier was acquitted, having given 
evidence for the government. All the other prisoners 
were acquitted, 

A Southern judge refused to accept the plea of a newly 
appointed juror that he was not a freeholder, on the 
ground that he had kept bachelor’s hall six months, and 
“no man could keep bachelor’s hall that length of time 
who had not dirt enough in his room to make him a free- 
holder.”’ 
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REGISTRATION OF VOTERS. —John H. MclIlwee, a regis- 
trar in Mineral county, West Virginia, had refused to 
register one Alkire, a white citizen of West Virginia, on 
the ground that he was not qualified to vote under the 
laws of the state, by reason of his adherence to, or parti- 
cipation in, the late rebellion. On affidavit of Alkire, 
Registrar McIlwee was arrested, taken before the United 
States commissioner charged with the violation of the 
act of congress, approved March 31, 1870, and in default 
of bail, he was committed by the commissioner to answer 
at the’next term of the district court. MclIlwee applied 
to Judge Bond for a writ of habeas corpus, which was 
granted, and the matter was heard before Judge Bond on 
the 28th ult. In his decision, the judge says: 

“It appears to me that this case does not come within 
the purview of the statute in question; that it was not 
the intention of congress to abolish the laws of the several 
states which prescribed the qualifications of voters, or 
even toalter them, except so far as they were founded 
upon the distinction of race, color, or previous condition 
of servitude, is sufficiently evident from the words of the 
first section of this statute, which declare it to relate to 
all citizens of the United States, who are or shall be 
otherwise qualified by law to vote. The petitioner, in my 
opinion, must be discharged, as it does not appear he is 
guilty of the violation of the act of congress with which 
he is charged; and for the reason that for his judgment 
of the qualification of the applicant for registration under 
the laws of West Virginia, he is not answerable in the 
courts of the United States. I shall pass an order to this 
effect.” 

The petitioner was discharged. 


—_—_-<+> +. 


TERMS OF THE SUPREME COURT FOR SEPTEMBER. 
2d Monday, Circuit and Oyer and Terminer, Ballston 


Spa, kes. 
2d Bonde. Circuit and Oyer and Terminer, Chautau- 


qua, Daniels. 
2d Tuesday, General Term, 24 Department, Brooklyn. 
2d Tuesday, Special Term, Oneida. 
38d Monday, Circuit and Oyer and Terminer, West- 
chester, Pratt. 
38d Monday, _ Term (Issues), Kings, Tappen. 
8d Monday, Circuit and Oyer and Terminer, Richmond, 


Barnard, 
3d Monday, Circuit and Oyer and Terminer, Onondaga, 


Mullin, 
3d Monday, Circuit and Oyer and Terminer, Broome, 
com. 
3d Monday, Circuit and Oyer and Terminer, Otsego, 


Murray. 
3d Monday, Circuit and Oyer and Terminer, Delaware, 


Parker. 

ee Circuit and Oyer and Terminer, Niagara, 
rker. 

=e. Circuit and Oyer and Terminer, Caldwell, 
ockes. 
3d Tuesday, Circuit and Oyer and Terminer, Platts- 

bu Rosekrans. 

4t Monday, Special Term, White Plains, Pratt. 

pen Monday, Circuit and Oyer and Terminer, Corning, 


wight. 
on pendey, Circuit and Oyer and Terminer, Ovid, J. 
. 5m le 
4th Monday, Circuit and Oyer and Terminer, Orleans, 
Marvin. 
Last Monday, Special Term, Monroe, Johnson, 
Last Tuesday, Special Term, Albany. 


—_+-- 


CoPYRIGHT IN TRADE-MARKS.— A point of some im- 
portance to manufacturers was argued on Monday, at 
Manchester, before Mr. Justice Lush. An action was 
brought by the representatives of a Mr. Hardcastle, a 
“bleacher, dyer and finisher of grey cloths,” against 
another manufacturer in the same business, for the 
piracy of the former’s trade-mark, usually affixed to the 
*“ Jeannettes ” finished by his firm. The trade-mark con- 
sisted of Mr. Hardcastle’s coat-of-arms, crest, and ini- 
tials, surrounded with a scroll and border in blue and 
gold, on a white ground, and it was proved to have been 
favorably known in the trade. The defendant’s trade- 
mark consisted also of a coat-of-arms, crest, and initials, 
pot, however, the same as those of Mr. Hardcastle, but 





similarly displayed with the white, blue and gold colors, 
It was argued for the plaintiff that drapers, not being 
commonly skilled in heraldry, would be more likely to 
be guided by the colors than by the blazonings, and 
would buy the defendant’s goods, attracted by the repute 
of the plaintiff’s trade-mark. Mr. Justice Lush told the 
jury that to bring home the charge of piracy in such a 
case two things must be proved— first that the trade. 
mark was copied, and, next, that this was done with 
intent to divert custom from the manufacturer of the 
goods originally bearing the marks imitated; the owner 
of a trade-mark had not an absolute monopoly of its use 
which he could enforce irrespective of the motive of the 
infringement, as the owner of a patent or registered de- 
sign could do, but was rather in the position of an 
author whose copyright protected him, not against asim. 
ilar book, but only against an obvious copy. We appre- 
hend that a colourable imitation comes under the law laid 
down by Mr. Justice Lush, and the jury in the case 
referred to evidently took this view, for though there 
was no absolute copy, but only an imitatory use by the 
defendant of the colours and outlines characterising the 
plaintiff's trade-mark, they gave an unhesitating verdict 
for the latter. The intention, in fact, is the most impor- 
tant point to be proved, and this must bea matter of 
inference from the circumstances of each individual 
case.— Economist. 
———_ ee —___ 
LEGAL NEWS. 
An English baronet is about to be tried for bribery. 


The city government of Topeka is indicted for the 
larceny of a gambler’s stock in trade, 


Albert Smith, judge of the Milwaukee probate court, 
died in that city on the 28th of August. 

The law department of the University of Iowa, at Iowa 
city, will commence its fall term on the 15th inst, 

Women are admitted to the law department of the 
Michigan University, upon the same terms as men. 

The “‘ Incorporated Law Society,” of England, has 2,379 
members. 


900,0007. has already been expended on the new “courts 
of justice” in London. x 


The United States district court for the southern dis- 
trict of New York has been adjourned until the 20th of 
September. 

The supreme court of New Hampshire has decided that 
towns cannot delegate to a committee the power to 
grant a gratuity of money to aid in the construction of 
a railroad, 


The present attorney-general of Liberia is Henry W. 
Johnson, a negro who kept a barber shop in Canandaigua, 
N.Y. Several years ago he studied law, and was admit- 
ted to the bar in 1864, 


Mrs. Williams, late Mrs. Senator Douglas, has com- 
menced an action against the executors of the Douglas 
estate, alleging fraud in the management. She seeks to 
recover $150,000 wrongfully withheld, 

Three merchants have been brought before the United 
States circuit court of Cincinnati, Ohio, to answer 4 
charge of having refused to give a true and correct state- 
ment of their business to the census taker. 


The London Times of recent date contains the following 
advertisement: 

To Equity Barristers. — A young member of the bar, who 
has been in good chambers, would be glad to devil for 4 
man in g practice, during the long vacation.—H., 
Innperial Club, Chancery-lane. 

In the trialin London of Inman v. Jenkins, for libel, in 
alleging that the City of Boston was overloaded, Jenkins 
has been cast with costs, the judge reflecting severely in 
his remarks. Mr. Inman wasentirely vindicated, and the 
fact was established that the steamer left port in a per 
fectly seaworthy condition. 
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OUR EUROPEAN LETTER. 


Il. 
’ Lonpon, Aug. 15, 1870. 
Editor Albany Law Journal: 

The present war, which engrosses so much attention 
on both sides of the Atlantic, raises into prominence 
some interesting subjects of public law. Probably the 
majority of the profession in our country, although to 
a great extent liable to be called, either professionally 
or in public life, to deal with questions of interna- 
tional law, have given but little study to this depart- 
ment of jurisprudence. To many such the time of 
war, which provokes interest, is a favorable one for 
“reading up.’”’ Nothing could be more instructive 
to the student who desires to enlarge his knowledge 
in this field, than to pursue the subjects which the 
course of events bring to notice, by reading the appro- 
priate chapters in Wheaton, or, perhaps, better still, 
in Halleck’s excellent summary. Wheaton’s book, 
which enjoys both here and at home a well deserved 
eminence, discusses the rules of international law 
from the standpoint of diplomacy. Halleck states the 
rules from the standpoint of a general, or a secretary 
of war. The reader of Wheaton needs both editions — 
that presenting the results of the learning and ex- 
perience of Mr. Lawrence, and that which contains the 
vigorous and thoughtful American notes of Mr. Dana. 
He also needs the admirable supplement or commen- 
tary of Mr. Lawrence, now in course of publication 
at Leipsic, in the French language (Commentaire Sur 
les elements, du Droit International, et sur Histoire, 
ete., de Wheaton), and not yet, I believe, accessible in 
English, in which he gives an historical account of 
the modifications in public law introduced since 
Wheaton wrote, by political and military events, or 
judicial decisions. Halleck’s book furnishes, much 
more concisely, the results as established by the lead- 
ing authorities, and with much less reference to his- 
torical precedent, except in the matter of the usages of 
actual warfare. The chief English authorities, Phil- 
limore, Twiss, and Wildman, which I mention in the 
order of their importance, are valuable additional re- 
sources to those who wish to multiply authorities, 
Among recent continental publications, after that of 
Mr. Lawrence, already named, I would mention Or- 
tolan’s (Theo.) Regles International et Diplomatie de 
la Mer (1864), and Pasquale Fiore’s Nouveau Droit 
International, translated from Italian by P. Pradier- 
Fodere (1869). 

The most interesting legal topics brought into dis- 
cussion by the war, at the present time, are those 
relating to the neutralizatior of thesick and wounded, 
the definition of contraband, and the duty of neutral 
nations to restrain the commerce of their own sub- 
jects, 

During our own war, a conference or convention 
was held at Geneva, in which the leading European 
powers were represented. This conference, known 
as the Geneva conference of 1864, agreed on establish- 





ing the neutrality of wounded soldiers, and of the 
entire personel employed in their succor, so long as 
they employed no military guard. To this end they 
provided for the adoption of a uniform signal and 
badge, for the ambulance services of all armies—a 
square red cross ona white ground. The army in 
occupation of any territory is charged with equal pro- 
tection and care of sick and wounded, whether friends 
or foes; inhabitants of the territory who go to the suc- 
cor of the disabled are equally to be respected; and 
receiving and nursing a sufferer is a safeguard to the 
house, and is made equivalent to receiving a billetted 
soldier, or furnishing the support of a soldier. 

In 1868 another conference was held, at which it was 
proposed to extend these rules, so far as applicable, 
to maritime warfare. Although this has not yet been 
done by authority of the nations, the belligerents in 
the present war are understood to have instructed their 
naval officers to govern themselves accordingly. Our 
own naval instructions had previously provided hu- 
mane and liberal rules to similar effect for the Ameri- 
can navy. 

Complaints, arising during the hostilities, that the 
ambulances have been fired upon, have suggested the 
necessity of a more distinct uniform, and a dress of 
yellow has been proposed for this purpose. 

It is probable that no previous war in Europe has 
excited so much generous and humane feeling on the 
part of non-combatants. And the efforts, both volun- 
tary and official, to mitigate the sufferings of the 
wounded will accomplish more toward creating a pub- 
lic opinion against unnecessary wars than all the pro- 
nunciamientos of peace societies. 

The convention of St. Petersburgh, forbidding the 
use of explosive balls intended to enter the body and 
explode within it, is also in force in this war. 

The question whether a broad view of human in- 
terests should lead to encourage or to discountenance 
the introduction of more terrible engines of destruc- 
tion, is as far from solution as ever. In recent times 
every war brings some new form of weapon into suc- 
cessful use, while still the books are full of prohibi- 
tions on the use of means of hostility more barbaric 
in their origin, but not more barbarous in their re- 
sults. But the better opinion is that the desired miti- 
gations of war are to be sought by confining it to a 
trial of military strength, and leaving the military 
profession free to use the most efficient means of 
destruction that can be devised, so long as they direct 
them only against each other, and respect the popula- 
tion at large. 

The definition of contraband, and the duties of 
neutrals, are the subject of no little controversy here. 
As soon as the war broke out English merchants, 
desirous to avoid maritime losses, addressed them- 
selves to the government, asking to be instructed as 
to what is contraband. However natural it might be 
to ask such a question, the government were unable 
to answer it. 

A neutral nation is bound not to interfere in the 
hostilities, and it is also bound to prevent its citizens, 
or others within its domain, from setting on foot 
hostile expeditions, military or naval, in aid of either 
belligerent. Moreover, in imposing restrictions on 
the conduct of individuals, the neutral government 
must observe impartiality as toward the belligerents, 
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his, however, has always been treated as a duty 
resting on the neutral in respect of its own domain, 
and the facilities for organizing there, unmolested, 
what a belligerent might attack were it not on neutral 
ground. Ifindividual citizens go abroad, and there 
enlist, the act is no breach of the neutrality of their 
own nation, but if the nation on whose territory the 
enlistment takes place is a neutral, the act, if suffered 
by her, is a breach of her neutrality. 

The real question in the Alabama case is, was the 
builing of a ship intended for a ship of war, within 
the category of arming or equipping an expedition, or 
was it rather in the category of the manufacture and 
sale of weapons, which neutral nations may allow in- 
differently to both belligerents. The British govern- 
ment insisted on the latter view; but now, warned it 
would seem by the embarrasments of that case, they 
have amended their law, and recognize the principle 
that we contended for. Inconsequence of the present 
war the foreign enlistment laws have been amended 
in a way intended to prevent Alabamas being fur- 
nished to the French or the Germans. 

The new act makes it an offense to build or to equip 

or to dispatch a ship, having reasonable cause to be- 
lieve that it will be employed in the belligerent’s 
service ; and the burden of proof is put on the builder, 
if he built or delivered the ship to the order of the 
foreign state, to prove his ignorance of its intended 
use. 
The doctrine of contraband, however, is a wholly 
different question. Strictly speaking, nothing is con- 
traband on neutral territory. The doctrine of contra- 
band, as has been very clearly illustrated in the pres- 
ent discussion, arises from the fact that the open sea, 
like the enemy’s territory, is not neutral, but free 
ground for hostilities; and a belligerent may not only 
take his enemy there, but may take whoever and 
whatever is aiding his enemy. Horses, in Great 
Britain, are not contraband ; and a sale of horses to 
French agents, or the mere act of shipping them for 
sale abroad, is not a breach of neutrality. But the 
moment they are at sea, beyond the British domain, 
they become liable to seizure by Germany, as truly 
as if they were marching on French territory. The 
question of what is contraband, therefore, is to be 
determined in the first instance by the captor. It 
cannot arise on neutral territory. 

If this war were more actively waged by sea, the 
question whether coal be contraband would excite in- 
tense interest. Earl Granville, ina dispatch to British 
envoys in Germany, invokes the opinion of some 
Prussian author (probably referring to D. Gessner’s 
Droit des Neutres sur Mer), that it cannot be deemed 
contraband. According, however, to the tests so 
lucidly defined in the recent case in the third or fifth 
volume I believe of Wallace, it should be so regarded 
if intended for the use of the navy or even of the gov- 
ernment. In that case a printing press, destined for 
government use, probably to print treasury paper, 
was held contraband. 

In respect to the treatment of private-property at 
sea, the German government have given notice that 
they will not molest it (contraband and violations of 
blockade excepted); while the French government 
exercise the rightof capture. The Germans, possess- 





ing comparatively a small navy, renounce a power 
that they could not successfully exercise on a large 
scale ; but stil] the renunciation, by a nation rapidly 
rising to a leading position in Europe, is an impor- 
tant precedent, and marks the advance of a beneficent 
regard for the interests of peace. As the event has 
proved, the immense inconveniences and losses in- 
flicted upon innocent persons, including neutrals, by 
the French policy of capture, can have no practical 
influence upon the result of the war. That policy, so 
far from strengthening the French in the struggle, 
only makes their position the less enviable, and turns 
the sympathies of vast communities against them, 

Another important incident of this struggle has 
been the friendly guard extended by neutral embas- 
sies in Paris and Berlin over the alien enemies left 
within each of the respective countries on the with- 
drawal of the diplomatic representatives of the 
other. 

This practice, first conspicuously sanctioned by the 
ministry of the United States in Mexico, is now 
adopted by Great Britain and the United States, at the 
capitals of the present belligerents. By the old rule, 
the breaking out of war terminates all diplomatic 
relations between the two nations, and the diplomat- 
ists of each must withdraw from the territory of the 
other. This new practice is the beginning of the 
maintenance of modified diplomatic relations not- 
withstanding war. As war becomes reduced to what 
it ought to be, a mere trial of strength between the 
military and naval forces of the belligerents, the rules 
which intervene for the protection of the civil popu- 
lation and the movements of commerce will more and 
more require the maintenance of such relations ; and 
it must be a matter of satisfaction to every American 
that our government is enabled to contribute to the 
relaxation of the old rule of non-intercourse. During 
the present struggle thousands of Germans domiciled 
in France have been compelled to abandon their homes 
and flee. The French government deny that they 
have adopted any general rule of expulsion ; but itis 
probable that the expulsion is as universal as it can 
be made without such a general decree. 

The student who takes advantage of this period to 
refresh his knowledge of the leading principles of in- 
ternational law should bear in mind the fact that the 
general rules laid down by the publicists are liable to 
be found, in fact, quite eaten up by exceptions estab- 
lished by special treaties. Upon some subjects the 
treatises state the old rule handed down from years 
long passed, while a more liberal regulation is embod- 
ied in a congeries of treaties, no one of which, it is 
true, creates more than a solitary exception, but 
which, taken together, go far to form the foundation 
for a new and positive rule. As these treaties have 
chiefly been dictated in the interest of peace, the 
result is that the principles embodied in existing 
treaties form the germ of a body of public law decid- 
edly in advance of those which form the foundation 
of the treatises of jurists. 

There are now existing, in a number of treaties, 
provisions like the following: That, in case of war be- 
tween the contracting pcevers, the citizens of either, 
within the territory of the other, may have six months 
or a year to wind up their affairs, if they choose to 
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have; and shall have safe-conduct to embark at any 
port they choose. Those who, being established at 
any occupation, choose to remain, may do so, and shall 
be protected, so long as they are peaceable and ob- 
serve the laws; that debts, public funds, etc., shall 
not be confiscated on account of war. That in case 
of blockade no vessel, without contraband, shall be 
liable to capture, except on a second attempt to break 
through, after being once turned away with notice. 
That contraband shall not subject ship or lawful cargo 
toconfiscation. That private property, whether enemy 
or neutral, if not contraband, shall be respected when 
on neutral ships, and neutral private property and 
persons likewise respected on enemies’ ships. 

Several American treaties also establish a definition 
of contraband. 

Such provisions as these, if they could be made 
general rules of public law, by their adoption by all 
the great powers, would prove of incalculable value. 

AUSTIN ABBOTT. 


—_——2 -- oe 


ANCIENT TENURES AND CUSTOMS. 
IV. 


We have already said that, whether feuds pre- 
yailed in England before the conquest has been a 
subject among writers of much dispute. Sir Henry 
Spelman, who was one of the commissioners under the 
great seal in the reign of James I, to settle certain 
titles within the counties of Roscommon, Sligo and 
others, in his work entitled ‘‘ Of the Original Tenure 
by Knight Service in England,” argues with much 
learning and force that feuds did not exist in Eng- 
land before the Norman invasion. He suggests that 
the grievances and servitudes of fiefs, as wardships, 
marriages, etc., not known to other nations, governed 
by the feudal law, were introduced by the conqueror. 
And he concedes in a general sense, that military ser- 
vice and feuds were known to the Saxons. In this 
halfway opinion he is supported by two high author- 
ities, Lord Hale and Sir William Blackstone. We 
think it is now conceded on all sides, that, during the 
reign of the conqueror, the feudal law was wholly 
and entirely established. 

Historically speaking, feudalism was first inaugu- 
rated by the nations which overthrew the Roman 
empire,—the Vandals, Suevi and the Alani, who 
inhabited the countries bordering on the Baltic, 
Their first irruption was made into Gaul about A. D. 
406; thence into Spain, from whence they were driven 
by the Visigoths, and they afterward formed a king- 
dom in Africa. The Franks, the Allemanni, and the 
Burgundians penetrated into Gaul about A. D. 431. 
Of these several nations the Franks became the most 
powerful; and having expelled and subdued the 
others, made themselves masters of the whole of 
those extensive provinces, which from them received 
the name of France. From this military establish- 
ment of feuds which still lingered in France, Wil- 
liam the Conqueror took his cue and inaugurated it in 
England immediately upon his invasion becoming 
powerful and successful. It was, doubtless, the 
most appropriate and safe polity for him to have pur- 
sued, and, perhaps, was attended with bencficent 





results to the nation. It at least vouchsafed internal 
quiet, and a degree of domestic tranquillity. 

The feudal government under the Carlovingian 
line, was extinguished in France by the accession of 
the Capetian; in Germany, by the accession of the 
house of Saxony; and in Italy, by the usurpation of 
the dukes. Soon after these events it was that fiefs 
became hereditary. It may not be unacceptable to 
say in passing, that the Carlovingian family is the 
important link which connects ancient with modern 
history, Roman jurisprudence with the codes of the 
German tribes, and the law of civil obligation with 
the law of tenure. 

But it is quite certain that, upon the removal of the 
Carlovingian dynasty, there was an end of all politi- 
cal government, and the people found it generally 
desirable and advantageous to enter into the feud. 
Thus they delivered up their lands, sometimes to the 
sovereign, sometimes to a powerful lord, and some- 
times to the church, upon condition that they receive 
it back in feudality. Lands thus delivered and re- 
turned received the appellation of feuda data et 
oblata, The peculiar ingredient of the feud, of course, 
was the connection between, and the reciprocal 
obligations of, the lord and the tenant. Whatever 
interrupted or relaxed this connection and recipro- 
city of obligation, as a natural result, had a direct 
tendency to overturn the system. The connecting 
link was by slow degrees gently severed. ‘The intro- 
duction of the practice of subinfeudation, and the 
general introduction of the tenure of escuage, were 
among the earliest and most potent circumstances tend- 
ing to thisresult. One of the most important events, 
however, in the history of the decline and fall of the 
system of feud, was the introduction of uses; by 
these the legal estate of the land was vested in the 
feoffee ; there was never a vacancy inthetenure. The 
ownership and beneficial property of the land being 
absolutely vested in the cestui que use, there was no 
point of connection between him and the lord; and 
thus it is said, by some writers, that a fraud was prac- 
ticed upon the lord by the introduction of uses, A 
fief thus cireumstanced, presented an apparent tenant 
to the lord, albeit it wasalmost barren of every fruit 
and advantage of tenure, and the land itself was en- 
tirely subtracted from the feud. And, thus, among 
the mischiefs recited in the preamble to the statute of 
uses, the loss to the lord of the fruits of tenure is 
particularly insisted upon. Steps were accordingly 
soon taken to extirpate uses. 
year of Richard the Second’s reign, gave an action to 
the disseisee, both against the feoffeeand the cestui 
quiuse; and the object of the statute of the twenty- 
seventh of Henry VIII was unquestionably to 
effect such extirpation of the injury to the lord. 

Under the appellation trusts, however, uses were 
substantially preserved. The consequence was that 
more than half the landed property in England was, 
in some form or other, charged, in the hand of the 
legal tenant, with a trust for the benefit of some other 
person. A court of law could not take notice of such 
acharge; in fact, such charges originally were almost 
always frauds on tenure; but there were reasons for 
contending that, as between the legal owner and the 
person entitled to the benefit of the trust, the legal 
tenant was under a moral obligation to execute the 
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trust. To compel the execution of the trust they 
were obliged to resort to the chancellor in equity. 
Thus the chancellor became a high dignitary of the 
realm; having a vast and extensive jurisdiction, 
partly as a court of common law, but mainly as a 
court of equity. Lord Bacon, in his De Augmentis 
Scientiarum, has pronounced a decisive opinion in 
favor of the separation of the common law courts 
from the courts of equity. They should be separate 
as in a state; the legislative should be wholly sepa- 
rated from the judicial authority ; so it were wise and 
just to keep distinct the court of equity and that of 
common law. It finally became evident in England 
that the principle of military tenure was gone, and 
that its incidents were more burthensome than advan- 
tageous, either to the lord or to the tenant, and all 
ranks of men desired its abolition. The legislature 
of England proceeded init with the circumspection 
which the magnitude of the object required, and at 
last brought it regularly before the parliament in the 
eighteenth year of James I, at the king’s recommen- 
dation. In his Jnstitutes, Lord Coke mentions this 
circumstance, and particularizes with interest the 
outlines of the plan then in agitation. The act bears 
a striking similitude to that which was adopted in the 
twelfth year of Charles II, which we have already 
adverted to, 





HUMOROUS PHASES OF THE LAW. 
IX. 
CURIOSITIES OF STATUTES. 


The world would hardly believe that the revised 
statutes and session laws are humorous works, but 
yet there is a good deal of unintentional fun in them. 
Our courts are busy about half the time in endeavor- 
ing to ascertain what the legislators mean, or to cor- 
rect their blunders, or to reconcile their absurd and 
inconsistent enactments, The statute books are a 
ludicrous, and, at the same time, a melancholy evi- 
dence of the folly of cheap and hasty legislation. A 
perusal of Judge Edmonds’ introduction to his edition 
of the revised laws of New York, or Lord Brougham’s 
article on statute-making, will satisfy any one on this 
point. 

It is not an easy matter to draw a statute. The 
draftsman must know exactly what he wants, and 
how to say it. Nor is it a simple task to express one’s 
meaning, so that there can be no room for quibble or 
chance of evasion. It would be quite an amusing ex- 
ercise to give a dozen persons an idea orally, and 
require them, without concert, to express it in writ- 
ing. How inadequately most of them would do it! 
Now, when one is set to construct a statute, which is 
to be literally construed, and picked in pieces by in- 
genious lawyers, the matter is very serious. The 
draftsman may err through diffuseness on the one 
hand, or brevity on the other; he may make a slip in 
enacting, or a worse one in repealing; his exceptions 
may do him harm, or his saving clauses may ruin 
him. It is related of some ancient law-giver that he 
enacted a law requiring persons out after certain 
hours at night to carry lanterns, A man was arrested 
for violation of the law, but pleaded that he complied 
by carrying a lantern, although it contained no candle. 





Then a clause was added requiring the lanterns to be 
furnished with candles. This strict constructionist 
was again arraigned, but showed his lantern with an 
unlighted candle! A third amendment was necessary 
to express the legislator’s idea. Another case in 
which the law-maker’s design was defeated by too 
literal construction, is related by Blackstone. A law 
against ‘* blood-letting in the streets,” was adjudged 
to have been infringed by a humane surgeon, who 
applied his lancet to the arm of an apoplectic, who had 
fallen down senseless in the public way. Literature 
is full of imaginary cases of statutory evasions, but, 
after all, real life has many instances stranger than 
fiction. Portia is too much for Shylock every day in 
our courts. It is so easy to evade laws. This is 
especially true of sumptuary enactments. It is against 
the law to retail intoxicating liquors—they give 
them away and sell the accompanying crackers ; or to 
sell in quantities less than a barrel— the vender deals 
it out in a gun-barrel; or itis wrong in one com- 
munity and right in another—and so the man who 
keeps the tavern at Bennington, situated half in Ver- 
mont and half in New York, has a bar in the New 
York end. How easy, when a strait-laced Yankee 
legislature forbade the game of nine-pins, to add 
another pin! 

In view of all these difficulties, it behooves a com- 
munity to have only honest, intelligent and experi- 
enced legislators. If legislators are not necessarily 
lawyers, yet none but lawyers should be intrusted 
with the drawing of laws. These requisites to good 
legislation cannot be procured for three dollars a 
day, which, I believe, is the compensation in this 
state. 

The prolixity of statutes, especially English statutes, 
would lead one to suppose that their draftsmen were 
paid by the folio. It is related that Jeremy Bentham 
was at the trouble of counting the wosds in one sen- 
tence in an act of parliament, and found that begin- 
ning with “whereas” and ending with “ repealed,” 
it was precisely the length ofan ordinary three-volume 
novel. This may be an exaggeration, but it is certain 
that many a sentence is longer than one of the novels 
of Justinian. The Scotch statutes anciently were very 
brief and comprehensive. Here is the whole of one: 
“Item, it is statute that gif onie of the king’s lieges 
passes in England, and resides and remains there 
against the king’s will, he shall be halden as traiter to 
the king.’ And another: “Item, it is statute and 
ordained, that all our sovereign lord’s lieges being 
under his obeisance, and especially the isles, be ruled 
by our sovereign lord’s own laws, and the common 
laws of the realm, :nd none other laws.”’ 

“What's in a name?” inquired the love-sick 
Juliet. A good deal, I should reply, if you speak of 
an English statute. The following is the title of an 
act, 23 Geo, II, chap. 26: “ An act to continue several 
laws for the better regulating of pilots, for the con- 
ducting of ships and vessels from Dover, Deal and the 
Isle of Thanet, up the river Thames and Medway; 
and for the permitting rum and spirits of the British 
sugar plantations to be landed before the duties of 
excise are paid thereon; and to continue and amend 
an act for preventing fraud in the admeasurement of 
coals within the city and liberties of Westminster, 
and several parishes near thereunto ; and to continue 
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several laws for preventing exactions of occupiers of 
locks and wears upon the river Thames westward ; 
and for ascertaining the rates of water-carriage upon 
the said river; and for the better regulation and 
government of seamen in the merchant service; and, 
also, to amend so much of an act made during the 
reign of King George I, as relates to the better pres- 
ervation of salmon in the river Ribble; and to regu- 
late fees in trials and assizes at nisi prius,’’ and so on 
foras much more. The inquiry naturally arises, if 
this is the portal, what must the edifice be? More 
succinct, but not less amusing, is the title of an Irish 
statute: “An act that the king’s officers may travel 
by sea from one place to another within the land of 
Treland.” Another would delight an English whig: 
“For the better suppressing Tories, robbers and rap- 
parees, and for preventing robberies, burglaries and 
other heinous crimes.” 

The law requires nothing unreasonable, and in Eng- 
land a magistrate is not required to understand the 
statutes. The case of The King v. Burford is thus 
reported in 1 Ventris, 16: ‘‘ He was indicted for that 
he scandalose and contempuose propalvit and pub- 
licavit verba sequentia, viz. : that none of the justices 
of the peace do understand the statutes for the excise, 
unless Mr. A. B., and he understands but little of 
them; no, nor many parliament men do not under- 
stand them upon the reading of them. And it was 
moved to quash the indictment, for that a man could 
not be indicted for speaking such words, and of that 
opinion was the court.” In this country a justifica- 
tion of similar words might be sustained in regard 
toa great many statutes. ‘“‘ Mr. A. B.” stands for a 
person of very superior acuteness and conjectural 
ability. 

Some statutes are curious in respect to their utter 
impracticability. Such is the statute against profane 
cursing and swearing. If that statute were strictly 
enforced in this state, particularly at the state capital 


_during the sitting of the legislature, it would amount 


almost to a suppression of free speech. A minor sin- 
gularity of that statute is the provision that in case of 
imprisonment the offender shall “ be confined in a 
room separate from all other prisoners.” If this is 
enacted to prevent the contamination of other pris- 
oners, perhaps it is well; if enacted to show lenity to 
the offenders against that statute, the question arises, 
should this offense against divine and human laws be 
viewed with any smaller degree of reprehension than 
any other offense against the same laws? If the pro- 
vision is inserted for the latter reason, it discloses the 
weakness and inefficiency of the law itself. 

If one had time to search the statutes, particularly 
those of England, for the regulation of trade, I imagine 
that he might make a curious list. My attention was 
recently called toan English statute requiring wed- 
ding rings to be made of standard gold. This seems 
like a refinement of legislation. Why wedding rings 
any more than any other rings? Is it becausein such 
a tender affair legal tender alone passes current? Why 
not enact a law that betrothal rings should be of real 
diamonds, and not of paste? And while you are 
about it, as marriages in some foreign countries — 
certainly not in this favored land—are so mucha 
matter of trade, why not make a statute that no per- 
son, for the purpose of effecting a marriage, shall 





cheat or deceive any other person by means of any 
false pretense, or appearance, in respect to the extent 
of his or her worldly possessions? Such a law, 
strictly enforced, would eradicate considerable unhap- 
piness, and take away from our western states, in 
some measure, the reproach incurred by the too 
frequent dissolution of such partnerships. 

There is a tradition that, during the time of George 
IIT, a bill, which proposed, asa punishment for an 
offense, to levy a certain pecuniary penalty, one-half 
thereof to go to his majesty and the other half to the 
informer, was altered in committee, so far that when 
it appeared in the form of an act the punishment was 
changed to whipping and imprisonment, the destina- 
tion being left unaltered. As an army is quite as 
apt to be defeated in retreating as in advancing, soa 
law-maker’s perils are not few in attempting to undo 
the work of former legislation. In old tales of magic 
the devotee of unholy science could easily raise spirits 
to do his bidding; the difficulty was to dispel them 
when he wished. Sometimes he had forgotten the 
word, sometimes the demons did not choose to obey. 
So in law-making, the demon of some former statute, 
not banished by the repealing clause, raises his head 
to annoy the legislator. He is more frequently a 
merry than a malicious demon, who rejoices in rend- 
ering men ridiculous, as in the instance last above 
cited. 

Sometimes the draftsman, like a general in the van 
of his army, is so taken up with the head that he 
loses sight of his rear, Thus chapter 770 of the New 
York session laws of 1866 provides, that highway 
taxes, except as provided in section 2, shall be worked 
out or commuted for in acertain manner. But section 
2, the only remaining section, simply provides that 
“this act shall take effect immediately!” 

The People v. Hartung (22 N. Y. 95; 26 id. 154, 
167), isa remarkable instance of a great criminal es- 
caping through a very small statutory hole. Mary 
Hartung, the defendant, was convicted of the murder 
of her husband, by poisoning. He died April 21, 
1858. She was sentenced to be hanged, final judg- 
ment passing against her, January 9, 1860. <A writ of 
error was taken, but before the argument thereof, on 
the 14th of April, 1860, an act passed the legislature, 
by the terms of which, “all those portions of the ex- 
isting statutes which provided for the punishment of 
death on convictions for crime were repealed, without 
any saving in respect to offenses already committed. 
This repeal was effected by amending the first section 
of the first chapter of the fourth part of the revised 
statutes, which declared that all persons who should be 
convicted of treason, murder, or arson, in the first de- 
gree, should suffer death, so that it should read that 
those convicted of such crimes should be punished as 
therein provided; and then there was no subsequent 
provision left for inflicting the punishment of death 
in any case.’? The new law also provided that no 
person sentenced to die should be executed until the 
expiration of one year from the day of the sentence, and 
then only on the warrant of the governor, and that 
meantime the criminal should be confined at hard 
labor in the state prison. As to persons under sen- 
tence at the time of the passage of the act, this addition 
of imprisonment and hard labor was held to be illegal, 
ex post facto, and void, and the judgment was re- 
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versed. In this state of things the legislature, in 1861, 
undertook to revive the act, in respect to offenses com- 
mitted prior to May 4, 1860, as it stood when Mrs. 
Hartung was convicted. She was put on trial a 
second time, but interposed the plea of once in jeop- 
ardy. The plea was held good, and judgment that 
she be discharged was pronounced. On writ of error 
this was affirmed, the court holding that the act of 1861 
could not affect the prisoner. And so this amiable 
lady, who, the jury said, had poisoned her husband 
for the sake of a paramour, went scot free, thanks to 
the bungling of enthusiastic but injudicious reform- 
ers, and the adroitness of counsel. This case fortu- 
nately cannot be useful as a precedent, for the legis- 
lature undid their wretched work; and so if any 
married lady, with a passion for stuffed birds and a 
paramour, as this excellent lady was said to have had, 
should plead, as this lady pleaded, that the arsenic 
was purchased for the birds and not for the husband, 
she must not rely on any statutory jugglery, but must 
put her trust in the chance of making the jury believe 
that she thought so much of her husband that she 
wished to preserve him, “also but not likewise.’ 
The mechanics’ lien law has always been particu- 
larly unfortunate in this state. When first enacted it 
contained no provision for the execution of any judg- 
ment obtained under its provisions. It was as badly 
off in this respect as the statute of homicide enacted 
in 1860, which abolished hanging with the old act and 
forgot to re-enact it in the new act. Then the act of 
1854, amended in 1858, provided for the recovery of 
judgment upon a lien, within one year from the filing 
of the notice of lien, but contained no express provis- 
ion for the entry of judgment after the expiration of 
the year. Consequently it has been held that no 
judgment can be rendered after the year. Inasmuch 
as in the ordinary dispatch of business in many of 
our counties, causes are not tried within a year from 
the joining of issue, and in all counties are subject to 
postponement and the failure of judges to hold terms 
as appointed, and numberless other causes of delay, 
this singular defect amounts to a defeat of justice in 
many cases. Grant v. Vandercook, 2 Law Journal, 52. 
In 1854 a mechanics’ lien law was enacted for cer- 
tain specified counties, not inciuding Rensselaer 
county. This act in terms repealed all other lien 
laws in the counties specified. In 1866 an act was 
passed for Rensselaer county alone. This act in 
terms repealed all other lien laws for Rensselaer 
county. In 1869 an act was passed amending the act 
of 1854 by making the latter in terms applicable to 
all the counties in this state, except certain specified 
counties not including Rensselaer county. This last 
act of course effected the repeal of the act of 1866, 
Rensselaer county then stood under the act of 1854 
alone. But it was desired to re-enact the law of 1866 
for Rensselaer, and so in 1870 an act was passed 
amending the act of 1869 by including Rensselaer 
county among the counties mentioned as excepted from 
the operation of the act of 1854 but not repealing the 
repealing clause of the act of 1854, which had wiped out 
all other lien laws for Rensselear county. It is a 
grave question whether this does not leave Rensse- 
laer county without any lien law whatever! The 
repeal of a repealing act revives the act first repealed, 
but here is no repeal in terms; at best nothing but a 





repeal by implication. Can you impliedly repeal a 
positive repeal so as to revive the act in terms re- 
pealed? At all events, the draftsman has succeeded 
in mixing matters upso that Lycurgus or Solon him- 
self could hardly tell where he stood. The opinion 
is pretty general that in this attempt to saw off the 
limb, Rensselaer county seated herself on the limb 
outside the saw and sawed herself off too. This is 
hardly a “ wise saw,” although a “‘ modern instance,” 

Grave discussions arise every day as to whether 
statutes are imperative or directory ; whether “ may” 
means “‘ must” or “ must”? means “* may ;’’ whether 
conjunctions are conjunctive or disjunctive ; whether 
“or” means “and,” or ‘‘and” means “or;’ all 
which might be avoided by a little care and knowl- 
edge on the part of the draftsman, An amusing ex- 
ample of the importance of a clear understanding of 
conjunctions arose in Nichols v. Bertram (3 Pick. 
341). A law in 1801, establishing the turnpike cor- 
poration which the plaintiff represented in the action, 
provided that at each place where toll should be col- 
lected, the company should erect a sign with the rates 
of toll “ fairly and legibly written thereon, in large 
or capital letters.’”’ The general turnpike act of 1804 
provides that the rates shall be so “ written o1 
printed in capital letters.” It was held that the 
grant of 1801 governed, and that “ large or capital let- 
ters’? meant capitals or merely letters of a large size, 
in spite of the argument that it meant large, to wit: 
capital letters, The argument was a capital one, but 
the manifest intention governed. 

In 1857 the legislature of New York passed an act 
permitting parties to be sworn on their own behalf, 
but attempting to prohibit the privilege in cases 
where one party was dead or otherwise disqualified 
from testifying. As a matter of course, the ingenuity 
of the whole legal profession was at once set in 
motion to defeat the intention of the legislature in 
regard to the excepted cases, and a flaw was picked 
in the phraseology. The legislature at once rushed 
to the rescue, and has been rushing to the rescue ever 
since. This unfortunate section has been amended 
in 1858, 1859, 1860, 1862, 1863, 1865, 1866, 1867, 1869. 
The outbreak of the rebellion in 1861 distracted the 
attention of the legislature in that session, and the 
interest excited by the crushing of the rebellion had 
the same effect in 1864, and in those two sessions 
alone for a period of eleven years we find a little rest 
for section 399 of the code. This section has been a 
sort of statutory pons asinorum ; a verbal donkey in 
the legislative circus that throws every legislature 
that tries to ride it; an Eddystone light-house of law, 
always tumbling down; a Gibralter, defying besieg- 
ers. At first, the legislature seemed to think the diffi- 
culty consisted in not having used words enough, and 
so for several years the act kept swelling like 
a sesquipedalian anaconda, with ‘words, words, 
words.”’ Having vainly tried this remedy for a series 
of years, in 1869, they suddenly changed their tack, 
and struck out most of the verbal stuffing, so that 
the skin of the act now hangs flabbily about it, like a 
collapsed balloon, or a lady’s skirts after the abolition 
of “crinoline.”’ From 44 lines in 1867, it dwindled to 
17 lines in 1869—a case of statutory emaciation 
almost unparalleled. The repose of 1868 did not 
seem to be congenial with its health. This new and 
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strange artifice seems to have stunned the legal pro- 
fession, for one year at least, but no doubt by next 
winter some ingenious fellow will have discovered 
some consequent defect, and the act will be called on 
again, like the troubled sea that cannot rest, to cast 
up mire and dirt. 

We have seen in the Hartung case the ill effects of 
an undue tenderness for criminals. We have now to 
notice, as the cap-sheaf of statutory absurdities, and 
the fitting conclusion of this subject, a “‘ bull’’ com- 
mitted through a leaning the other way. In 1863, the 
New York legislature, actuated by pity for a numer- 
ous and deserving class of society, and perhaps with 
a desire to provide against contingencies in their own 
eases, enacted that every convict in our state prisons 
who should obey the rules and quietly submit to the 
healthful discipline of flogging and showering, and 
should faithfully perform his allotted task of sawing, 
hammering or pegging, should be entitled to a com- 
mutation or deduction from the term of his sentence, 
of a fixed number of days proportioned to the length 
of his imposed imprisonment. That is, he should be 
released so many days or weeks before his term of 
sentence should expire. But these astute legislators 
had seen the danger and folly of incomsiderate enact- 
ments in the case of Mrs. Hartung, and were not 
going to allow themselves to be caught by any such 
evasion as saved that lady from hanging. Therefore 
they added a very skillful saving clause, by which 
they provided that this enactment should not apply to 
the case of any convict sentenced for the term of his 
natural life! I presume this was added to save the 
authorities from such an imposition by convicts ap- 
parently in declining health, as was practiced by the 
cardinal who affected feebleness, and thus obtained 
an election to the papal chair, but recovered speedily 
after his elevation. In cases of sudden death, too, 
this clause would be useful to excuse them for neg- 
lect in not releasing any convict whose term of life- 
imprisonment was evidently and rapidly drawing to 
aclose, Talk of Sir Boyle Roche and all the other 
Trish “‘ bull”? breeders! Here is one on our soil who 
is unapproached. It is quite possible, however, that 
the author of this statute was a countryman of Sir 
Boyle; there certainly is some evidence, both ex- 
trinsic and intrinsic, in favor of that supposition. 





REPORTS OF THE COURT OF APPEALS, 


In addition to the cases heretofore noticed as errone- 
ously reported may be mentioned that of Little v. 
Denn, 1 Keyes, 235; 34 How. 68. The opinion of 
Johnson, J., so reported, in which he arrived at the 
conclusion that the judgments of the supreme court 
should be affirmed, was read at the June term, 1864, 
when the judges were equally divided, and a reargu- 
ment was ordered. The cause was reargued and de- 
termined at the January term, 1866, when the court 
reversed the judgments of the supreme court and 
county court and affirmed that of the justice. The 
opinions upon the decision of the cause are reported 
in 34 N. Y. 452, which was published in 1867, yet 
we were favored with Judge Johnson’s opinion as the 
opinion in the cause in 1 Keyes, the title page of 
which bears the imprint of the same year, but which 





was not in fact distributed until a year or two after, 
Howard published it the same year, ufter 34 N. Y., 
but corrected the error as far as he could by a correc- 
tion not connected with the report of the case itself in 
a note at page 288 of the same volume. 





COURTS OF PRIZE. 


We propose to examine, in connection with the 
subject of private property at sea, which we noticed 
in a former number, into some of the principles 
which lie at the root of the constitution of courts of 
prize: a species of tribunal peculiar to the maritime 
law of nations, as it has, at least, been generally un- 
derstood and interpreted, and which presents some 
anomalous features but little in harmony with ac- 
cepted maxims of other systems of law. 

The importance of a sentence of condemnation of a 
properly constituted court of prize, in order to a 
transfer of property in the res, the subject of capture, 
is now generally admitted by writers on the law of 
nations. Sir W. Scott, in a well-known case, thus 
speaks of the effect of the decision of sucha tribunal, 
and its necessity in order to give a valid title to the 
neutral purchaser: ‘It is frequently said that it is 
the peculiar doctrine of the law of England to require 
a sentence of condemnation as necessary to transfer 
the property ; and that, according to the practice of 
some nations, twenty-four hours, and, according to 
the practice of others, the bringing infra presidia, is 
authority enough to convert the prize. I take that 
not to be quite correct, for I apprehend that by the 
general practice of the law of nations a sentence of 
condemnation is, at present, deemed generally neces- 
sary, and that a neutral purchaser in Europe during 
war does look to the legal sentence of condemnation 
as one of the title deeds of the ship if he buy a prize 
vessel. I believe there is no instance of a man hav- 
ing purchased a prize vessel of a belligerent who has 
thought himself quite secure in making that pur- 
chase, merely because the ship had been in their pos- 
session twenty-four hours, or carried infra presidia. 
The contrary has been more generally holden; and it 
is among those documents which are most generally 
produced by a neutral purchaser, that if she has been 
taken as a prize it should appear that that prize has 
been in the proper judicial form subjected to adju- 
dication.”’* 

And to alike effect Lord Mansfield, in his celebra- 
ted reply to the Prussian memorial, states that “the 
proper and regular court for these condemnations 
is the court of that state to which the captor be- 
longs.”’ 

Such is the nature and effect of the sentence of a 
court of prize. These sentences are, it is well-known, 
in rem, operating on the corpus or substance of the 
thing acquired, and are, therefore, binding on the 
rights of third parties, and are to be received as ad- 
missible and conclusive evidence of the facts on 
which they profess to decide, provided the ground of 
condemnation is stated without ambiguity on the 
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face of the sentence, and shows a clear infraction of 
the public law of nations.* 

These tribunals, however, present in one chief 
respect an anomaly in jurisprudence for which no 
very satisfactory explanation has yet been found. 
For while, in the case of all other courts, whether of 
public or municipal law, it is of the essence of a 
judicial inquiry that the court should be absolutely 
neutral in respect of the claim of the parties to the 
cause, in the case of tribunals for the trial of mari- 
time causes under the law of nations the litigant who 
claims the property by virtue of capture is a subject 
of the state by whose judicial officers and procedure 
the right is examined and decided, and not only is 
this the case, but the tribunal is, moreover, one to 
which the neutral is forced to submit, and to which, 
in no sense, can he properly be said voluntarily to sub- 
ject himself. Further, it has been well settled that any 
attempt to erect a court — except for a qualified duty 
in cases where there has been a direct infringement 
of neutrality —within the dominions of a neutral 
state (an arrangement which would seem at first sight 
the best for securing an impartial administration of 
justice) is tantamount to a serious violation of inter- 
national law, as being an invasion of belligerent 
rights.t Such a courtis not, in fact, regarded as one 
of competent jurisdiction, and to its sentences, so far 
are they from being held conclusive, no value what- 
ever is attached. 

But little attempt has been made by writers on the 
law of nations to examine into the origin of courts of 
prize, or to explain their jurisdiction. Sir W. Scott, 
in a well-known case, seems to place the matter upon 
the usage and practice of nations simply, without 
attempting to account for it on any principle known 
to jurists, 

“In my opinion,” he says, “even if it could be 
shown that, regarding mere speculative general prin- 
ciples, a condemnation of such a tribunal—a prize 
court sitting in a neutral country—ought to be 
deemed sufficient, that would not be enough. More 
must be proved; it must be shown that it is conform- 
able to the usage and practice of nations. A great 
part of the law of nations stands on no other founda- 
tion. It is introduced indeed by general principles; 
but it travels along with those general principles only 
toa certain extent, and if it stops there you are not at 
liberty to go further and say that mere general specu- 
lation would bear you out in further progress. * #* 
The practice of nations is to be gathered from ap- 
proved writers on the law of nations, and no one 
country has a right to innovate in these matters by its 
own authority. * * * I must take my stand on 
the ancient and universal practice of mankind.”’{ 

And similarly Chancellor Kent: 

“Every species of capture,’ he says, ‘as between 
belligerents is deemed lawful, and there is no such 
thing as a marine tort; hence questions of prize have 
never come within the cognizance of a neutral 


country.” 3 
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It is in one of Lord Mansfield’s judgments that, for 
the first time, we come upon an attempt to trace back 
to its source the origin of the court of prize, and to 
distinguish their jurisdiction from another court, that 
of the admiralty, with which, though in truth quite 
distinct, it has been sometimes confounded. We offer 
no apology to our readers for presenting them with 
some extracts from a judgment upon a question 
which is not only one of historical value, but which 
presents many points of interest to the student of 
international law. 

“Prize or no prize is not a matter triable at com- 
mon law. The same reason why the jurisdiction is 
appropriated by the admiralty is that prizes are ac- 
quisitions jure belli, and jus belli is to be determined 
by the law of nations, and not by the particular muni- 
cipal law of any country.” 

“Capture cannot, whatever may be the conse- 
quences, either to individuals, or to the ship and car go, 
their property, be regarded as between enemies as a 
maritime tort; it is merely the exercise of the jus 
belli, And this is so, even where the original seizure 
as prize was determined in the admiralty court to be 
wrongful, and the ship declared no prize. For any 
subsequent matter arising out of such sentence, even 
though grounded on the fact of piracy, is not triable 
in a court of common law, which, if it entertained the 
cause, must open up the whole question again— but 
is appropriated to the sole jurisdiction of the admi- 
ralty. There are no prize act books further back than 
1648. Prior records are in confusion, and illegible.” 

“It appears that jurisdiction in matters of prize 
(whether it be coeval with the court of admiralty, or, 
which is much more probable, of a later institution, 
beyond the time of legal memory), though exercised 
by the same person, is quite distinct. In the com- 
mission of the judge of the admiralty cpurt every ob- 
ject of his jurisdiction is enumerated generally as 
well as particularly ; but not a word of prize.” 

“To constitute that authority, or call it forth, in 
every war, acommission under the great seal issues 
to the lord high admiral to will and require the court 
of admiralty to proceed upon all and all manner of 
captures, reprisals of all ships and goods that are or 
shall be taken; and to hear and determine according 
to the course of the admiralty and the law of nations.” 

“The whole system of litigation and jurisprudence 
in the prize court is peculiar to itself; it is no more 
like the court of admiralty than it is to any court in 
Westminster hall.” 

(To be continued.) 





CURRENT TOPICS. 

The first business term of the court of appeals will 
begin on the eleventh of the coming month, to con- 
tinue until the first of May next, with such recesses 
as may be necessary. Causes noticed for hearing at 
the July term may be then heard without further 
notice. The commission of appeals will hold a term 
at the capitol, beginning on Tuesday next. 





The New York Independent is another advocate for 
a re-organization of our jury system. In a recent 
article it favors the adoption, at least in civil cases, of 
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the Scotch system, where a majority of the jurors de- 
cide. We are decidedly of the opinion that this would 
be an improvement on our present method. A dis- 
acrvement, which is now so common, and which often 
ameunts to a practical denial of justice, would, were 
a majority to decide, be a very unusual occurrence, 
and it is hardly to be doubted that the verdicts would 
be as just and equitable as those now made by the 
entire twelve. 


That excellent and discriminating journal, the Lon- 
don Law Times, is pleased to speak in very flattering 
terms of us, and makes some extended quotations from 
our columns. Modesty of course forbids our quoting 
tiese gracious remarks, but if any one is curious to 
read them, they are to be found in the number for 
August 27, at page 322, third column, near the bottom 
and are characterized by such adjectives as “able and 
amusing,” “very considerable pretensions,” etc. The 
Times, however, fears that we are too prone to fun, 
and not sufficiently alive to a sense of the “ dignity” 
of the law. We assure our sedate contemporary that 
we shall try to curb our fun now that vacation is over. 
We have been endeavoring to sugar-cvat the dry pills 
of the law for summer treatment. Hereafter we 
shall endeavor to be as dignified we cannot be as 
learned — as our kindly cousin-in-law. 


We have received several letters inquiring whether 
the note at the end of the 10th edition of Voorhies’ 
Code, page 776, to the effect that chapter 539 of the 
laws of 1870 “ requires $6 for jury fees to be paid on 
filing note of issue, and if a trial is had, a further 
sum of $6 before recording the verdict,’ is correct. 
Chapter 539 of the laws of 1870 relates to jurors in 
the city and county of New York only. And we are 
unable, after a careful examination of the act, to find 
any requirement of the kind mentioned in said note. 
The only provision is that in section 2, which, after 
providing that jurors in courts of generalsessions and 
in courts of oyer and terminer shall receive two dol- 
lars per day, to be paid by the county treasurer, says 
“and in other courts of record each juror shall 
receive for each case in which he shall be impaneled, 
one dollar, if the case be tried, and fifty cents if 
default be made, such fee to be paid by the clerk 
of the court, and to be collected by him, fifty cents 
before the case is placed on the calendar, and if there 
be a trial, fifty cents before the verdict shall be 
entered.” 


Weare pleased to learn of the continued success of 
that exe-llent quarterly, The American Law Review. 
Under the able editorship of Messrs. Gray and Ropes, 
of the Boston bar, this publication has been an honor 
to the profession and the country. 

We understand that these gentlemen, on account 
of other professional duties, have retired from the 
position they have adorned since the Review was first 
established. Mr. Ropes is assistant United States dis- 
trict attorney, while Mr. Gray, besides the practice 
of his profession, will deliver lectures before the Har- 
vard Law School at Cambridge during the coming 
academic year. 

The new editors are Messrs. Arthur G. Sedgwick 





and Oliver Wendell Holmes, Jr., both of the Boston 
bar. Mr. Sedgwick is a well practiced writer and an 
excellent editor, as the fifth edition of “Sedgwick on 
Damages,” published last year under his superin- 
tendence, abundantly attests. Mr. Sedgwick is, we 
believe, the son of the author of that standard work, 
the late Theodore Sedgwick. Mr. Holmes, who has 
been five or six years at the bar, has won the reputa- 
tion of a learned and indefatigable student of the law. 
His discriminating care is shown in the faithful and 
judicious digest of reports which the Law Review has 
always contained —a large portion of which, we are 
informed, was prepared by Mr. Holmes, He is a 
pleasing as well as accurate writer. 

The new editors will have to work hard to keep the 
Law Review up to the standard it has hitherto main- 
tained. They have energy and ability, and we sin- 
cerely wish them the success which so good a work 
deserves, 


We are more inclined to rest content with the ad- 
ministration of justice in this country, after reading 
the following from the Pall Mall Gazette: 

“At the Guilford assizes last week one of those cases 
came under the consideration of the judge and jury, 
which never fail to excite the deepest commiseration 
and bring forth the warmest sympathies of which 
Englishmen are capable. A poor man, named Maho- 
ney, one of ‘the working classes,’ was indicted for 
feloniously killing his wife at Camberwell. A more 
unjust aspersion was never cast upon a deserving in- 
dividual. The only evidence against Mr. Mahoney 
was that he was seen dragging his wife by the hair 
of her head, and beating and kicking her violently. 
She was on her hands and knees (a witness said), 
bleeding from the mouth and eyes, and frightfully 
swollen and bruised, with two wounds on the left 
temple, which were both bleeding. She was some- 
what officiously helped by a neighbor, who certainly 
had no right to interfere, into her house, and there 
she vomited blood. We conclude she had not been 
behaving quite well, for as she was in that condition 
Mr. Mahoney seized her by the hair of the head and 
shook her violently. She lay there three days very 
ill, her left eye especially in a shocking state. After 
lingering some little time she died of lockjaw, and 
the poor fellow in the dock had actually been called 
away from his occupation on account of this trifling 
affair. Mr. Mahoney’s extreme candor of itself was 
sufficient to atone fully for any little irritability of 
temper he had displayed, Although his wife, evident- 
ly an artful woman, attempted to screen him, Maho- 
ney, in all the proud consciousness of having acted 
only under a sense of duty, scorned concealment, and 
admitted at the police office ‘having struck his wife 
more than once (though with his open hand),’ and 
also having ‘put his foot to her cheek,’ when he said 
‘she screamed,’ although she must have known that 
men detest noise, which sadly interferes with their 
employments, 

“The jury, after much deliberation, found that Mr. 
Mahoney actually had killed his wife, but, of course, 
a nominal punishment met all the requirements of 
the case; and so the judge, after feelingly observing 
that the prisoner ‘had not intended to kill ner,’ that 
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‘her death was, in a sense, the accidental result of 
the violence inflicted,’ that as, however, such vio- 
lence ‘ was considerable and unprovoked, a sentence 
of some severity must be passed,’ let the poor fellow 
off with eight months’ hard labor. Mr. Mahoney 
will, we hope, not think the law has been too severe 
upon him. We must take some notice of these wife 
smashings. We are obliged to hang people some- 
times when they kill strangers or enemies, so that 
eight months is not much for a wife. It will soon 
pass away, even if Mr. Bruce does not remit the 
sentence altogether.” 





OBITER DICTA. 
Due diligence —a stage coach that gets in on time. 


It has been noticed that in avalanches of any extent, 
trees and other fixtures generally ‘“‘go with the land.” 

Men who can throw a good deal of business into your 
hands — base ball pitchers. 

Undue influence,—a burglar persuading one of your 
servants to leave the back door unfastened. 

A lawyer, like other people, must have address to suc- 
ceed. A man’s address can generally be found in the 
directory. 


Old Sam Weller and his son were related to each other 
in a direct line of descent—stage line. One’s relation 
to his creditors, however, is apt to be collateral. 

Courts are generally well versed in the affairs of the 
day. They ought to be, at any rate, for it is a matter of 
frequent remark with them, at the close of pleadings, 
that they will “‘ take the papers.”’ 

Somebody happily remarks: “ An old lawyer confessed 
that the three most troublesome clients he ever had were 
a young woman who wanted to be married, a married 
woman who wanted a divorce, and an old maid who did 
not know what she wanted.” 

An old counselor attended church one Sunday and was 
compelled to listen to a very dull sermon from a young 
divine, who was evidently preaching for effect, without 
succeeding in any thing but putting some of the congre- 
gation tosleep. A legal brother asked the old gentleman 
what he thought of the discourse, as they were coming 
outof thechurch? ‘“ Well, I don’t want to be unreason- 
able,” was the quiet reply, “but I don’t see how I can 
help striking out all after the text as surplusage.” 


The Jews, with little of the spirit of modern gallantry, 
excluded all women, “on account of the levity and bold- 
ness of the sex.’”’ The Mahometans, in all matters of 
property, require two men, orone man andtwo women, 
to prove any fact. Dr. Ayliffe gravely says: “By the 
common law, more credit is given to male than female 
witnesses. While Lancellot, in his Jnstitutiones Juris 
Cunovici, lays down in the most distinct terms that 
women cannot in general be witnesses, citing ‘* Varium 
et mulabile semper femina.”’ ‘* Not the only instance,” says 
Mr. Best, “‘where poetry has been invoked to justify 
maxims and law indefensible by reason.” If there is 
any place where perfect equality of rights should be 
maintained it is the witness box. Modern practice is 
well committed to the position that the investigation of 
truth from witnesses requires absolute freedom of ex- 
pression, and no exclusion on account of circumstances ; 
and such exceptions as may be allowed must stand up 
on the clearest and most just grounds. 





JAMES Z. GEORGE OF MISSISSIPPI. 
Editor ALBANY LAW JOURNAL: 

Dear sir—The graphic sketches of eminent lawyers 
and jurists whose names adorn the American bench and 
bar, that we read so often in your truly able and interest- 
ing journal, are a timely fuel to feed the flame of profes- 
sional ardor among the young members of the bar. And 
when you treat us to the history of the self-made men of 
our times, we rise from its perusal with our faith 
strengthened, and our energy glowing anew. We feel 
that in spite of briefless dockets, in spite of ragged 
elbows, and the almost as threadbare patience necessary 
to be exercised in learning to “labor and to wait,”’—we 
can and will adorn our noble profession yet. How our 
hearts glow beneath the graphic words of your contribu- 
tors who hold up for our example the stories of men who 
were once as poor in purse, and perhaps as poor in pro- 
fessional attainments, and mayhap even as poor in men- 
tal capacity as ourselves, who by dint of hard blows, of 
earnest endeavor, and of honestapplication to the mani- 
fold duties required of the profession, still struggled up 
to “‘the steep where Fame’s proud temple shines afar.” 
Such a story is incense to our souls. We feel better, and 
stronger, and more determined to press onward and up- 
ward, after we rise from its perusal. Give us more of 
them. Let us see,as often as may be, the footprints 
which, seeing, we may take heart again. You estimate 
rightly no doubt, not only the temptations, but the toils 
that beset us young tyros. We need both precept and 
example often times, to prevent us from fainting by the 
wayside. The path to eminence in the law seems rough 
and rugged, and thorny, and hard, and many of us are 
almost tempted at times to turn away and follow the 
siren voices that invite to fairer fields and groves of dig- 
nified ease. Keep us stirredup. Your journal js a bless- 
ing to the old —how much muvre so the young. It gives 
us nutriment and stimulus, and I don’t see how I (with 
my meager practice of only three years) could well live 
without it. 

The self-made men! How much the young lawyers of 
the south (especially) need the history of their profes- 
sional trials and triumphs now. Most of us were shutoff 
by the late terrible civil war from those appliances and 
opportunities that push forward and assist the profes- 
sional student. We were, and yet are, left to our own 
unaided efforts for whatever achievements are in store 
for us hereafter. We must be emphatically sel/-made 
men, if ever made atall. And you can imagine now re- 
freshing to our souls is the story of men who have been 
compelled to pass along the same road, 

The gentleman whose name heads this article stands 
pre-eminent among the lawyers of Mississippi — though 
yet comparatively a young man. His is, without excep- 
tion, the best legal mind in the state—so acknowledged 
by the bar all over the state. He was born in Carroll 
county, was educated in Carroll county, and has risen to 
eminence in his profession there. This case constitutes 
the exception. Idoubt whether there is such another one 
in the entire Union —that of a man being born, educated, 
reading law, and prosecuting it to an eminence more 
than state-wide all in the same neighborhood. It isgener- 
ally asserted thata young lawyer, to prosper, must “go 
off from home ”’—‘‘strike out”—“go where you ain’t 
known "—all enforced by the stale motto that “a prophet 
hath no honor in his own country.”’ But General George 
has never resided outside the limits of his own county — 
Carroll. He is thoroughly identified with thai county 
by birth, education, marriage and continued residence. 
He read law in the office of Judge W. Cothren ot Carroll- 
ton, applied for license when he was just twenty-une. and 
“hung out his shingle ” in the same office he read law in 
and is in that office yet. This indicates a wonierful ten- 
acity, as well as attachment. These he has in an extra- 
ordinary degree. He has been all his life the best 
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worker, and the hardest student, I ever saw. His is a 
stern, unbending, unyieldingnature. He never dreamed 
of the word “fail” from the time he first opened Black- 
stone to this good day. Being determined he has succeed- 
ed. He never saw the inside of a college. He had just 
such educational advantages in his boyhood, as “‘ the old- 
field school” could afford. Buthe took advantage of every 
thing likely to insure his successin life. Disdaining the 
flowers and the ornaments of speech that adorn the pro- 
fession, he has always depended for success on hard 
study, and hard “‘licks.”” In his speeches and briefs he 
goes home to his subject at once. He pitches in medias 
res. He takes the shortest cut to hisidea and runs rough 
shod over every thing that standsin his way. He isa 
natural lawyer. His history in Mississippi can be 
summed up in these few words that I have often heard: 
« Jim George has the best lawyer’s mind in the south.” 
Before he was twenty-eight years of age, so great had 
grown his reputation in Mississippi, that he was elected 
over all competitors, by the legislature of his state, re- 
porter of the decisions of the high court of errors and 
appeals. When itis considered that this office, in Mis- 
sissippi at least, has always been awarded to that appli- 
cant who has the acutest legal mind, and can reach the 
gist of the decisions by the fewest, keenest and best 
syllabi, surely it was no small compliment to have re- 
ceived this honor at the hands of the legislature mostly 
composed ofold lawyers, andin a state where Poindexter 
and Prentiss, and Sharkey, and a host of other lights of 
the law, have lived. Besides this there were no fortui- 
tous circumstances to help him to the office. A poor boy, 
in one of the backwoods counties, and who perhaps had 
hardly ever, or seldom at least, been out of his own 
county even for a few days. How well he fulfilled the 
duties required of him his reports will show. They are 
unanimously declared the very best ever published in the 
south. Mississippi is proud of them, at least, and when 
we consider such a reporter (always accurate and to the 
point), reporting the decisions of such men as Sharkey, 
Cc. Pinkney Smith, and others, itis no wonder they are 
to be found in almost every lawyer’s library. J. Z. 
George is one man who presents an exception to Hon. 
Matt. Carpenter’s opinion, that lawyers don’t get rich. 
He had a fortune of over $100,000 in his grasp before he 
was thirty-four years old—all made alone by hard work 
at his profession. But of course this went where all 


‘other southern fortunes went at the close of the late 


war. 

Gen. George is now but forty-two years old. He rose to 
the rank of brigadier-general during the war, and was 
twice made prisoner, but for this he would have attained 
a much higher military rank, as he is one of those men 
who will push himself to the top of whatever business 
he is engaged in. But for his political disabilities he 
would be to-day either a senator in the United States 
congress, or chief justice of the state of Mississippi, at 
his option. 

This is an imperfect sketch — but Iam happy to present 
it asan example of a really sel/-made man — of one who, 
if he lives, is certain to reach the very highest reputation 
asa lawyer, and be known all over the United States — 
as he has already reached the very highest place in his 
profession. He isan example for young men to study. 

TYRo. 
—_++@>>+——— 

A disgraceful scene was enacted in a court-room at 
Newport, Vt., the other day. Two lawyers of the blood 
and thunder order began to quarrel about a point of law, 
and finally became so belligerent that they threw books 
and papers and knives at each other until the desks 
and chairs were spotted with blood. The magistrate 
looked on with composure, until the conclusion of the 
fight, and then asserted the law’s proud dignity by im- 
posing a fine of $5 and costs upon the legal gentleman who 
had struck the first blow. Vermont deserves to be 
further west. 





PROXIMATE AND REMOTE CAUSE. 


SUPREME COURT OF PENNSYLVANIA. 
THE PENNSYLVANIA RAILROAD COMPANY vy. WILLIAM 


KERR, 
A warehouse, situated near defendants’ track, had been ignited by 
sparks emitted from a ligently placed 1 tive of de- 





fendants; the burning warehouse in turn communicated fire 
to the plaintiff’s building, distant some thirty-nine feet, destroy- 
ing it, — Held, that the proximate cause of plaintiff's loss was 
the burning warehouse; that the defendants’ negligence was 
but the remote cause; and that therefore the defendants were 
not liable to the plaintiff. 

Error to the common pleas of Huntingdon county. 

Opinion by Thompson, C. J. July 8th, 1870. 7 

It has always been a matter of difficulty to judicially 
determine the precise point at which pecuniary account- 
ability for the consequences of wrongful or injurious acts 
is to cease. No rule has been sufficiently defined and 
general as to control inall cases, Yet thereisa principle 
applicable to most cases of injury which amounts to a 
limitation, It is embodied in the common law maxim, 
causa proxima, non remota spectatur — the immediate and 
not the remote cause is to be considered. Pars. on Cont., 
vol, 3, p. 198, illustrates the rule aptly by the suppositive 
case of debtor and creditor, as follows: ‘A creditor’s 
debtor has failed to meet his engagements to pay him a 
sum of money, by reason of which the creditor has failed 
to meet his engagement, and the latter is thrown into 
bankruptcy and ruined. The result is plainly traceable 
to the failure of the former to pay as he agreed. Yet the 
law only requires him to pay his debt, with interest. He 
is not held for consequences which he had no direct hand 
in producing and no reason to expect. The immediate 
cause of the creditor’s bankruptcy was his failure lo pay 
his own debt, The cause of that cause was the failure of 
the debtor to pay him, but this was a remote cause, be- 
ing thrown back by the interposition of the proximate 
cause; the non-payment by the creditor of his own 
debt.’”” This I regard as a fair illustration of what is 
meant in the maxim, by the words “proxima” and 
“remota.’”’ See also notes, same volume, p. 180, 

In Harrison v. Berkley (1 Strobh. [(S. Car. Rep.] 548), Mr. 
Justice Wardlaw indulges in some reflections on this 
point worth referring to in this connection. “ Every 
incident,” says he, ‘‘ will, when carefully examined, be 
found to be the result of combined causes; to be itself 
one of various causes, which produces other events. 
Accident or design may disturb the ordinary action of 
causes. It is easy to imagine some acts of trivial miscon- 
duct or slight negligence, which shali do no direct harm, 
but sets in motion some second agent that shall move a 
third, and so until the most disastrous consequences 
shall ensue. The first wrong-doer, unfortunate, rather 
than seriously blameable, cannot be made answerable 
for all these consequences.” 

It is certain, that in almost every considerable disaster, 
the result of human agency and dereliction of duty,a 
train of consequences generally ensue, and so ramify, as 
more or less to affect the whole community. Indemnity 
cannot reach all these results, although parties suffer who 
are innocent of blame. This is one of the vicissitudes of 
organized society. Every one in it takes the risk of 
these vicissitudes. Willfulness itself cannot be reached 
by the civil arm of the law for all the consequences of 
consequences, and some sufferers necessarily remain 
without compensation. The case of Scott v. Shepherd (2 
Wm. Blac. R. 893), the case of the squib, is sometimes 
cited as extending the principle of the maxim, but it is 
not so. The doctrine of proximate and remote causes 
was really not discussed in that case. One threw asquib 
in a market place among the crowd, It fell on the stall 
of one who immediately cast it off to prevent it explod- 
ing there, and it struck a third person and exploded, 
putting out his eye. The question was, whether the de- 
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fendant could be made answerable in the form of action 
adopted, which was trespass. Chief Justice De Grey 
held, that the first thrower, the defendant, was answer- 
able, for that in fact the squib did the injury by the first 
impulse. In this way the action of trespass was sus- 
tained. It is no authority against the principle sug- 
gested, There must be a limitsomewhere. Green]. in 
vol. II, 2 256, touches the question thus: “The damages 
to be recovered must be the natural and proximate con- 
sequence of the act complained of.” This is undoubtedly 
the rule. The difficulty is in distinguishing what is 
proximate and what remote. I regard the illustration 
from Parsons already given, although the wrong sup- 
posed arises ex contractu, as clear as any that can be sug- 
gested. Itis an occurrence undoubtedly frequent, that 
by the careless use of matches, houses are set on fire. 
One adjoining is fired by the first, a third is by the second 
and so on, it might be, for the length of a square or more, 
It is not in our experience that the first owner is liable to 
answer for all these consequences, and there is a good 
reason for it. The second and third houses, in the case 
supposed, were not burned by the direct action of the 
match, and who knows how many agencies might have 
contributed to produce the result. Therefore, it would be 
illogical to hold the match chargeable as the cause of 
whatit did not do, and might not have done, The text- 
books, and, I think, the authorities agree, that such cir- 
cumstances define the word “remota”’ removed, and not 
the immediate cause. Thisis also Webster’s third defini- 
tion of the word “remote.” The question which gives 
force to the objection that the second or third result of the 
first cause is remote, is put by Parsons, vol. 2, 180, “did 
the cause alleged produce its effects without another 
cause intervening, or was it made to operate only 
through or by means of this intervening cause?’”’ There 
might possibly be cases in which the causes of disaster, 
although seemingly removed from the original cause, are 
still incapable of distinct separation from it, and the 
rule suggested might be inapplicable; but of these when 
they occur. The maxim, however, is not to be control- 
led by time or distance, but by the succession of events, 

The case on hand is a claim against the defendant under 
these circumstances, briefly: A warehouse of one Simp- 
son, situate very near the track of the company’s road 
was set on fire by sparks emitted from a locomotive 
engine of the defendants, so negligently placed as to set 
it on fire. The burning of the warehouse communicated 
fire to a hotel building situated some thirty-nine feet 
from the warehouse, which, at the time, was occupied by 
the plaintiff as tenant, and it was consumed, with its 
furniture, stock of liquors and provisions, and for this 
the plaintiff sued and recovered below. Several other 
disconnected buildings were burned at the same time, 
but this is in no way involved in this case. No doubt 
the company was answerable for the destruction of the 
warehouse, resulting from the negligence of the com- 
pany’s servants in the use of the engine. The authority 
to the company to use steam on their road does not ex- 
em pt it from liability for injury resulting from the negli- 
gent use of it. Lack na aud Bl burg R. R. Co. v. 
Doak, 2 P. F. Smith, 379. The learned judge charged that 
the defendant was liable to the plaintiff to the extent of 
his loss, by reason of the burning of the hotel, although 
by fire communicated from the warehouse, if the latter 
was set on fire by the negligence of the defendant’s ser- 
vants, in the manner mentioned, To this charge the 
defendants excepted, and assign it for error, and this 
presents the question of this case. 

This charge was of course the equivalent of holding, 
that a récovery for all the consequences of the first’ act 
of negligence of the defendants was in law allowable. 
We are inclined to think in this there was error, for the 
reasons already given, and others that will be given. It 
cannot be denied but that the plaintiff’s property was 
destroyed, but by a secondary cause, namely, the burn- 
ing of the warehouse. The sparks from the locomotive 














did not ignite the hotel. They fired the warehouse and 
the warehouse fired the hotel. They were the remote 
cause — the cause of the cause of the hotel being burned, 
As there was an intermediate agent, or cause of destruc. 
tion, between the sparks and the destruction of the hotel, 
it is obvious that that was the proximate cause of its de- 
struction, and the negligent emission of sparks the 
remote cause. To hold that the act of negligence which 
destroyed the warehouse, destroyed the hotel, is to dis- 
regard the order of sequences entirely, and would hold 
good if a row of buildings a mile long had been destroyed, 
The cause of destruction of the last in that case would be 
no more remote, within the meaning of the maxim, than 
that of the first, and yet how many concurring elements 
of destruction there might be in all of these houses, and 
no doubt would be, no one can tell. So to hold would 
confound all legitimate ideas of cause and effect, and 
really expunge from the law the maxim quoted, that 
teaches accountability for the natural and necessary con- 
sequences of a wrongful act, and which should, in reason, 
be only such that the wrong-doer may be presumed to 
have known would flow from his act. According to the 
principle asserted, a spark from a steamboat, on the Del- 
aware, might occasion the destruction of a whole square, 
although it never touched but a single separate struc- 
ture. No one would be likely to have the least idea of 
such accountability, so as to govern and control his acts 
accordingly. A railroad terminating in a city might, 
by the slightest omission on the part of one of its numer- 
ous servants, be made to account for squares burned, the 
consequence of a spark communicating to a single build- 
ing. Were this the understanding of the extent of lia- 
bility under such circumstances, it seems to me that there 
might be more desirable objects to invest capital in, than 
in the stock of such arailroad. But it never has been so 
understood or adjudged. Lowrie, J., in Morrison v. Davis 
& Co. (8 Har. 171), illustrates the argument against such 
liability most strikingly, by reference toa well known 
fact. In the case he was treating, a horse in a canal team 
was lame, in consequence of which the boat was behind 
time in reaching the Juniata river, and in consequence 
of that was overtaken by a flood in the river, which de- 
stroyed the boat, with its freight. The carrier, the owner 
of the boat, was charged with being negligent in usinga 
lame horse, the occasion of the delay. In treating of this 
as only the remote cause of the disaster, the learned judge 
said: “There are often very small faults which are the 
occasion of the most serious and distressing consequen- 
ces, Thus, a momentary act of carelessness set fire toa 
little straw, and that set fire to a house, and by an extra- 
ordinary concurrence of very dry weather and high winds 
with this little fault, one-third of a city (Pittsburg) was 
destroyed ; would it be right that this small act of care- 
lessness should be charged with the whole value of the 
property consumed?”’ The answer would and ought to 
be: No, it was but the remote cause of it. Innumerable 
occasions must have occurred in this commonwealth for 
asserting liability to the extent and upon the principle 
claimed here, yet we have not a solitary precedent of the 
kind in our books. This is worth something as proof 
against the alleged principle. It was Littleton’s rule, 
“that what never was never ought to be:” 1 Vern. 385, 
The question in hand has not been adjudicated in this 
state,and but seldom discussed in any of the other states; 
yet we have a case decided in the court of appeals of the 
state of New York, in 1866, which is directly in point in 
support of the doctrine we have been endeavoring to ad 
vance above. It isthe case of Ryan v. The New York Cen- 
tral Railroad Co., 8 Tiff. (85 N. Y.) 21. The facts in that 
case briefly were, that the defendant, by the carelessness 
of its servants, or through the insufficient condition of 
one of its locomotive engines, set fire to its own wuod- 
shed, with a large quantity of wood therein, The plaint- 
iff’s house, situated some 130 feet from the shed, took fire 
from the heat and sparks of the burning shed and wood, 
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and was entirely consumed. A number of other houses 
and buildings were destroyed by the spreading of the fire. 
The plaintiff brought suit against the company for his 
loss. On the presentation of these facts at the trial the 
circuit judge nonsuited the plaintiff, and at the general 
term of the supreme court of the fifth district, the judg- 
ment was affirmed, The case was then removed to the 
court of appeals, where the judgment was unanimously 
affirmed in an elaborate and exhaustive opinion by Hunt, 
J. Every position taken by the counsel for the defend- 
ant in error here, was taken there, and examined and an- 
swered fully in the opinion, All the English and Ameri- 
ean cases supposed to have any bearing on the point in 
dispute there on the same question we have here —are 
noticed by him, and the doctrine cleariy deduced, that the 
railroad company was not answerable to the plaintiff for 
the loss of his house being burned by fire communicated 
by the burning shed. That case is not distinguishable in 
principle, or in the manner of destruction, from this. It 
is on all fours with this case. 

But it seems to have been thought that the Insurance 
Company v. Tweed (7 Wal. U.S. Rep. 45), conflicts with the 
above case. I do not think it does, when understood. It 
was an action ona policy of insurance against fire, in 
which there was an exception of several matters, viz., 
invasion, insurrection, military and usurped power, ez- 
plosion, earthquakes, ete. 

An explosion took place in a warehouse on the op- 
posite side of the street from the insured property, and 
seattered fire and burning fragments upon the insured 
property and destroyed it. The decision of the supreme 
court was, that the loss was within the exception of loss 
by fire occasioned by explosion. To me it seems that it 
would have been rather more rational to have held that 
the destruction was by fire, per se. But the court inter- 
preted the terms of the contract of the parties in this 
way. We must remember that there may be a difference 
between interpreting the obligation of a contract, and 
defining liability under the laws of social duty. Certain 
it is, the laws are not the same, One does not necessarily 
rule the other. I may say further, that there is no evi- 
dence, in the opinion of Mr. Justice Milier, that he had 
specially in view the same question, so ably discussed by 
Mr. Justice Hunt, or if he had, that his investigations 
extended so far as did those of the last-named judge. 
He does not even refer to the New York case at all. 

The question here involved does not seem to have been 
definitely determined in England: why, Iam ata loss to 
know. There have been decisions, it is true, imposing 
liability against the reasons we have expressed above, 
but in none of them is the question of proximate and 
remote cause of the injury discussed at all. Such is the 
case in Piggot v. The Eastern Counties R. R. Co. (54 Eng. C. 
L. Rep. 229), cited by the counsel for the defendant in 
error; and such is the recent case of Smith vy. The London 
and Southwestern R. R. Co., Law Rep., March, 1870, p. 98. 
In this case, Boville, C. J.,and Keating, J., affirmed the 
Tecovery. Brett, J., dissented. Both these cases were 
before the court of common pleas. I find no review of 
the question in the exchequer chamber. I regard these 
cases as passing over the question that was decided in 
the court of appeals in New York, and which is before us 
how, sub silentio. Hunt, J.,expresses to some extent my 
experience, when he says, “‘ I have examined the author- 
ities cited from the Year Books, and have not overlooked 
the English Statutes on the subject, or the English de- 
cisions, extending back for many years. It will not be 
useful further to refer to the authorities, for it will be 
impossible to reconcile some of them with the views I 
have taken.” I entirely agree, that if they shed any 
light, it is too uncertain and dim to be followed with 
safety; while, on the other hand, the concurrence of 
Principle, with a just measure of responsibility, we think, 
is best subserved by the rule we suggest. With every 
desire to compensate for loss when the loser is not to 





blame, we know it cannot always be without transcend- 
ing the boundaries of reason, and, of course, law. This 
we cannot do, and we fear we would be doing it, if we 
affirmed the judgment in this case. The limit of respon- 
sibility must lie somewhere, and we think we find it in 
the principle stated. If not found there, it exists no- 
where. We have not been referred to any case, in any 
of the states and courts, excepting those noticed, and I 
have not myself discovered any, which, in the least, 
militates against the foregoing views; we are therefore 
constrained to follow thé result of our conclusions, and 
reverse the judgment in thiscase. At present we will 
not order a venire de novo, but if the plaintiff below and 
defendant in error desire, we will order it on grounds 
shown for it, if made in a reasonable time. 
Judgment reversed, 





DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF NEW YORK.* 
AGREEMENT. 

1. Made by an agent for his principal.—In respect to all 
lawful contracts, one made by an agent, for another, in 
his own name, is available as the contract of his princi- 
pal, although the other party to the contract be ignorant 
of the fact that the person with whom he made it was 
acting merely as agent. Pulver v. Burke, 

2. The rule, by analogy, must be the same in regard to 
contracts which are prohibited by the statute; and 
whether they are valid or voidable makés no difference, 
in determining whose contracts they really are. Ib. 


ASSIGNMENT. 


1. Execution: acknowledgment. — An instrument under 
hand and seal, assigning and transferring to the assignee 
the assignor’s right of action for a deed conveying land 
is legally sufficient to transfer such right, without being 
witnessed or acknowledged. Bissel v. Morgan. 

2. Such an instrument, not being, or professing to be,a 
conveyance of the land itself, does not fall within the 
provisions of the statute relating to the manner in which 
conveyances of land shall be made, Jb. 


ASSESSMENT. 


1. Of shares in a national bank. — Under the ruling of the 
supreme court of the United States in Van Alien v. The 
Assessors (3 Wal. 573), an assessment by town assessors of 
an individual as a shareholder in a national bank, is 
without any valid legal authority, and is, therefore, void. 
Trustees of the Village of Angelica v. Morse. 

2. But it does not follow that an assessment by the 
trustees of a village acting as commissioners of highways 
ofan individual for highway labor, is void because the 
assessment made by the assessors of the town in previous 
year was void. For the statute does not make the 
authority of commissioners of highways in assessing for 
highway labor dependent upon the validity of the pre- 
ceding assessment. 7b. 

8. It is the duty of such trustees to assess the residue of 
highway labor upon the real and personal estate of every 
inhabitant, as the same appeared by the last assessment 
roll of the town. They have no discretionary power 
whatever, nor any authority over the assessment roll by 
which they can correct it by omitting from their assess- 
ment for highway labor any real or personal estate 
appearing upon it, 7b. 

4. If such assessment roll contains the name of an in- 
dividual assessed as a taxable inhabitant for stock in a 
national bank owned by him, the trustees, as commis- 
sioners of highways, have the power to assess him, in the 
following year, for highway labor on account of such 
stock. Ib. 





* From Hon, O. L. Barbour; to appear in Volume 56 of his 
Reports. 
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AWARD. 

1. Action to correct a mistake in. — An equitable action to 
correct a mistake in an award may be maintained, al- 
though the submission provides that judgment in the 
supreme court may be entered upon the award, to the 
end that the matters in controversy shall be finally con- 
cluded. Bissell v. Morgan, 

2. Such an action will lie to correct a mistake in an 
award, by which, through the misapprehension or over- 
sight of the arbitrator, a piece of land was omitted in the 
description of a farm which one of the parties was, by 
such award, directed to convey to the other. Jb. 

3. Although the statute confers upon the court desig- 
nated in the submission the power to modify or correct 
the award, where there is an evident miscalculation of 
figures, or a mistakein the description of any person, 
thing or property referred to in the award, yet the subse- 
quent provision in the statute that nothing therein con- 
tained “ shall be construed toimpair, diminish or in any 
way affect the power and authority of the court of 
chancery vver arbitrators’ awards or the parties thereto,” 
is sufficiently comprehensive to restore the original 
equitable jurisdiction over this class of cases. Ib. 


CARRIERS, 


1. Measure of damages against.—The true measure of 
damages for the non-delivery of goods intrusted to a 
carrier, without fraud or fault of the master, is the cur- 
rent value of the goods at the place of destination, less 
the charges for freight, at the time when the goods ought 
to have been delivered there. Rice et al. v. The Untario 
Steamboat Company. 

2. In an action against a carrier to recover the value of 
goods delivered to him in this state, to be transported to 
Montreal, and which are destroyed by fire, while on the 
passage, it is error to allow for damages the amount that 
the property was worth in Montreal on the day it was 
destroyed, in American money or legal tender notes, 76. 

3. In such a case the amount of damages is governed by 
the general rule that debts due in one country and sued 
for in another are to be computed where the action is 
brought, in the currency of the country where the debt 
was payable, and without adding or subtracting on ac- 
count of any depreciation there may be in the currency 
of either country. Jb. 

4. When liability terminates.— As respects water-borne 
goods, the general rule 1s well settled, that delivery on 
the wharf at a proper time, with notice to the consignee, 
discharges the carrier. Redmond v. The Liverpool, New 
York and Philadelphia Steamship Company. 

5. Where the duties on dutiable goods are not paid, of 
necessity under the acts of congress,and the treasury 
regulations of the port of New York, made pursuant 
thereto, the custom-house officers are the only persons 
authorized to receive such goods on the wharf. When 
they do so receive them, whether unladen in the day or 
night-time, the liability of the carrier terminates, J 0. 


DETENTION OF PROPERTY. 


1, Complaint.—In a complaint, under the code, for the 
unlawful detention of personal property, it is unneces- 
sary to allege any demand and refusal, It is enough that 
the defendant is charged with “taking or with having 
and wrongfully detaining the property ”’ of the plaintiff 
Simser vy. Cowan, 

2. Whether the unlawful detention consists in the re- 
fusal of the defendant to deliver it when demanded, or 
whether by any improper act of his he detains it from 
the plaintiff, isa matter of evidence, and need not be set 
out in the complaint. Jb. 

3. Venue in action for.— Although the proof shows that 
the plaintiff’s property was (aken by the defendant in 
one county, yetifit appears that it was unlawfully de- 
tained in another, this is sufficient to authorize the 
bringing of an action in the latter county. J0, 





DOWER. 


1. Exemption from taxes and assessments. —The sections 
of the statute relating to the admeasurement of dower 
indicate a clear intention of the legislature that, as 
between the widow and the heir or devisee, the 
widow's right of dower shall be enforced unburdened, 
if possible, except from the time an assignment of the 
dower shall have been made. Harrison et al. v. Peck, 

2. The direction to the executor to proceed with dili- 
gence to pay the debts of the deceased, and in the order 
expressed, contained in the revised statutes, is, in legal 
effect, an appropriation of the personal estate for that 
purpose, and it must be employed therefor. And this 
result having been attained, the legatee has no right 
against the widow’s dower founded upon such appropria- 
tion, 7b. 

3. Taxes assessed and unpaid before the assignment of 
dower cannot be charged upon the estate assigned to the 
widow for dower, when there is personal estate sufficient 
to pay them. And a covenant between the widow and 
the devisee that each party shall pay his or her “ fair, 
equitable and legal proportion” of such unpaid taxes 
and assessments, will not find her to pay any part 
thereof, as between her and the devisee and legatee. 0, 


INTERNAL REVENUE. 

1. Sales with intent to evade tar.— The court is bound to 
take judicial notice of the statutes relating to internal 
revenue, and not to suffer the collection of any debt pro- 
hibited. And if a vendor has apparently violated them 
by selling whisky at $1.45a gallon, ata time when the tax 
imposed upon that article, by the government, was $2 
per gallon, such sale is, under section 21 of the act of cone 
gress of 1867 (14 U.S. Stat. at Large, 471), prima facie evi- 
dence that the tax had not been paid; and it is incum- 
bent on him to show either that the tax has been paid, or 
that he did not intend to avoid the payment. Kessel v, 
Albetis et al. 

2. Independently of section 21 of the statute, no other 
conclusion can be reasonably drawn from the sale of an 
article for less than the tax imposed by law upon it 
in the absence of proof of the payment of such tax, than 
an intention to evade such payment, Jb. 

3. This conclusion is strengthened where it appears 
that in the bill of sale the price of the thing sold is stated 
at a sum larger than the amountof the tax, although the 
actual price was less, Jb. 


JUSTICES’ COURTS. 


1, Jury: mode of drawing.— A justice of the peace has 
the power to draw a jury only when a sufficient number 
of the persons summoned have appeared, and whose 
names are placed in the box, to enable him to draw the 
names of six jurors from it. Until that number appears 
he has no authority whatever to drawthe jury. Brisbane 
v. Macomber. 

2. When it appears that only five jurors are in attend- 
ance, under the venire, the justice should not place their 
names in the box, and attempt the drawing of a jury of 
six from them, but should issue another ven re, and in 
that manner secure the attendance of asufficient number 
to render it at least possible that a jury can be found by 
drawing the names from the box. Jb. 


MASTER AND SERVANT. 

1. Liability of master for acts of his servant.—If one asks 
another, already in his service, to assist him, and to do 
it by fighting an adversary named or known, in order to 
accomplish some purpose though lawful in itself and 
connected with the service, he must respond for the act 
of the servant, because he has enlisted him to commit 
acts which otherwise might be held to be willful and 
without the line of duty or the service for which he was 
employed. Frazer et al., admrs., v. Freeman. 

2. Thus, where the defendant, claiming a right to the 
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premises occupied by another,and to obtain access to it 
through such premises, proceeded to assert that right, 
calling to his assistance two parties in his employ, one 
of whom he asked to goin with him and “fight it out,” 
all being armed; and in the course of a fight which 
ensued, the occupant of the premises was killed by a 
pistol shot from one of the porters,—Held, 1. That the 
defendant and his servants were tort-feasors, being 
engaged in an effort to obtain by force what should have 
been accomplished through the tribunals of the law. 
2. That the defendant, having initiated the disturbance, 
and asked his servants to assist him therein, was respon- 
sible for the consequences; and that the act of his ser- 
yant in firing upon the deceased was, even if willful, 
but one of the consequences of the enterprise in which 
the servant had engaged at the request of the defendant. 
$8. That, if the act complained of was the possible result 
of the employment, the master must answer for the act 
done by the servant. Jb. 

8. Under such circumstances an action can be main- 
tained by the administrators of the deceased against the 
master under the statutes of 1847 and 1849, to recover 
damages for causing the death of the deceased by the act 
of the servant. Jb, 


PROMISSORY NOTES, 


1, Consideration.— Where the agreement of which a 
promissory note forms a part, or to which it relates, is 
yoid, the note cannot be enforced. Waitzfelder et al. v. 
Kahmveiler. 

2, Thus, where a promissory note was given for money 
advanced to the makers, to be illegally invested in the 
purchase, in the English market, of uniform clothing, to 
be shipped to one of the confederate states, then in rebel- 
lion and waging war upon the United States, in viola- 
tion of the foreign enlistment act of Great Britain and 
her neutrality laws, and in violation of the law of 
nations; and which money was used in such purchase, and 
the goods sent to Nassau, to be there shipped to Georgia, 
through the blockade. Held, that an action upon the 
note could not be maintained. Jb. 

3. After the close of the war the parties to such note 
had interviews in reference to their accounts, in one of 
which the makers promised to pay whatever remained 
unpaid upon the note, after the allowance by the holders, 
of certain credits claimed ; but such promise was not per- 
fected or made absolute by the allowance of the credits. 
Held, that the consideration upon which the promise 
rested not having been performed, the promise acquired 
no vitality, so as to render the makers liable to pay the 
note, or the amount for which it was given. Jb. 


SUPERINTENDENTS OF THE POOR. 


1. Actions by. — An action may be brought by superin- 
tendents of the poor, in their individual names, with 
the addition of their name of office. Alger et al. v. Miller. 

2. Where the father of alunatic, who was not a pauper, 
for whose support the county was chargeable, but whom 
he was himself bound to support and maintain, took her 
to the county poor-house, under an argreement made by 
him with the superintendents of the poor to pay them a 
specified sum per week for her board,—J/eld, that this 
was a valid contract, and that the father was liable 
thereon. Jb, 

3. Contracts by. —Such a contract made by superintend- 
ents of the poor of a county in which the poor are not a 
county but a town charge, is not against public policy, 
orcontrary to any public statute; and, although it is in 
excess of the superintendent’s authority, is neither 
criminal nor corrupt. 7b. 

4. A tather having left his lunatic daughter at the poor- 
house, under such an agreement, the superintendents of 
the poor have a right to keep her until he shall take her 
away, or it becomes proper to discharge her. A mere 
notice from him to the superintendents that he will be 





no longer responsible for her support, given at a time 
when she is in a condition rendering it dangerous to set 
her at large, will not relieve him from liability. Jb. 


SURETIES. 


1, Removal from poor-house. — A lunatic left in a eeunty 
poor-house or asylum by contract alone may be taken 
away from there without an order from acounty judge or 
judge of the supreme court directing it, pursuant to the 
statute. (Laws of 1865, ch. 253,23.) Alger et al. v. Miller. 

2. That statute was intended to embrace only those 
persons who are in an asylum under the authority con- 
ferred upon the officers to confine them there in the per- 
formance of their official duties. 7b. 

8. Contracts for their support.—It being the duty of a 
father to support and care for his lunatic daughter, 
which duty, if he be of sufficient ability, he is compella- 
ble to perform when it becomes necessary to prevent the 
burden of her maintenance from being cast upon the 
town. He may either keep her at his own house or he 
can make a valid contract with some one else to keep 
her for him elsewhere, Jb. 


WAGERS. 

Separate actions by depositors.— Where money has been 
deposited by different persons, with a stakeholder, as a 
wager or bet upon the event of a horse-race, which has 
been paid over to the winner, each depositor may 
recover of the winner the amount which he deposited, 
and no more. Separate actions can be brought by each, 
for such amount. And this although the bet was made 
by another person in his own name, but for the benefit 
of the plaintiffs, who furnished the money to be 
staked, Ib. 

WILL. 

1. Probate: credibility of witnesses.— Where the testi- 
mouay of a witness, upon the probate of a will, is not af- 
firmative in its character — being, in substance, that he 
aid not hear any thing said by the testator, at the time 
the will was signed, and that he did not hear done, what 
three disinterested witnesses say was done, viz., the read- 
ing of the will, in whole or in part, in the presence of the 
testator — it is not entitled to the consideration which it 
would otherwise command. McKinley v. Lamb et al. 

2. Feigned issue as to execution.— Although it is a general 
rule that where there is a conflict of evidence, the decis- 
ion predicated upon it shall not be disturbed, in the 
absence of strong grounds therefor, yet where the evi- 
dence on the part of the contestants, upon the probate of 
a will, before the surrogate, as to whether the requisi- 
tions of the statute were complied with, on its execution, 
is decidedly inferior, in quantity, quality and disinter- 
estedness, to that given for the proponents, a decree of 
the surrogate, refusing to admit the will to probate, 
should be reversed, and a feigned issue ordered, to try 
the question whether the will was executed and pub- 
lished by the testator as his last will and testament. Ib. 


SUPREME COURT OF WISCONSIN.* 
RAPE. See Criminal Law, 

Ona child, —In an indictment, under sec, 40, chap. 164, 
R. S., for unlawfully knowing and abusing a female child 
under the age of ten years, the fact of penetration may 
be found by the jury from circumstances, without 
direct proof. Brauer v. The State, 


REPLEVIN. 

1. Insufficient description in warrant: judgment against de- 
fendant and sureties. — A warrant directing the officer to 
search the premises of John Doe, alias, in the town of B., 
or in the neighborhood thereof, in the county of S8.,” 
held void, for want of a more particular description of the 
place to be searched, Const. of Wis., art.1, sec. 11. Ashley 
v. Peterson et al. 





*From O. M. Conover, State Reporter, being decisions made at 
the January term, 1870. 
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2. On an undertaking in replevin, executed by the de- 
fendant and sureties, before chap. 124, laws of 1869, went 
into force, and conditioned according to the former law, 
which required a judgment for plaintiff to be in the 
alternative (for a delivery of the property, or for the 
value in case a return could not be had), the sureties 
could not be held liable on an absolute judgment for the 
value alone, rendered after that chapter took effect. Ib. 

3. In such a case, judgment against the defendant, as 
well as the sureties, must still be in the alternative, 7b. 


RIGHT TO DISCHARGE WATER. 

1. On inferior heretor : injunction. — The former decision 
in this cause, * that the owner of land on which there is 
a pond or reservoir of surface water cannot lawfully dis- 
charge it through an artificial channel directly upon the 
land of another, greatly to his injury,” adhered to, Pet- 
tigrew v. The Villuge of Evansville 

2. The fact that such artificial channel does not extend 
entirely to the other party’s land will not affect the 
question, 7b. 

8. Where the injury from such discharge would be per- 
manent, it will be restrained by injunction. Jb. 


SALE OF LAND. 

1. When sold subject to mortgage : setting aside sale of mort- 
gaged land, — Where a purchaser of land accepts a deed 
expressly conveying it subject to a mortgage, and ex- 
cepting said mortgage from the covenants of warranty 
and against incumbrances, but does not himself covenant 
to pay it, the land is primarily liable,as between him 
and the vendor; and the vendor is liable for any defi- 
ciency after a foreclosure sale, fairly made. Cleveland v. 
Safford et al. 

2. Where such purchaser, by collusion with the mort- 
gagee, buys the land at the foreclosure sale for asum 
much less than its value,and less than the mortgage 
debt, the sale should be set aside on the vendor’s motion, 
if necessary to protect his interest. Jb. 

8. Such collusion would be an equitable defense against 
the vendor’s legal liability for the deficiency. J 6. 

4. But if an action against the vendor, to enforce his 
personal liability, is pending in a court of another state, 
the cour t of this state, by which the foreclosure judgment 
was rendered, should set aside the fraudulent sale, and 
perhaps stay proceedings until the former action is 
determined, Jb. 

SCHOOL TRUSTEES. 

1. May not contract with one of their number. —It is a vio- 
lation of the trust for several persons, holding together a 
fiduciary relation to others, to contract with one or more 
of their own number in matters relating to such trust. 
Pickett v. School District No.1, Town of Wiota. 

2. Acontract between a school board and one of its 
members, for the building of a school-house, is voidable 
in equity by the district. 7b. 

& The fact that a majority of the board may act in let- 
ting such contracts does not alter the rule; and it seems 
that such a contract would be voidable even if the con- 
tractor did not act with the board, nor seek to influence 
its action, in the matter of letting the same; but the con- 
trary fact appears here, 1b. 

4. The district, with full knowlege of the facts, might 
ratify such a contract. Jd. 

5. It seems that, if the contract were fully performed by 
the other party, and the district, knowing all the facts, 
should accept and retain the benefit thereof, it might be 
held to have ratified in all its terms and conditions. Jb. 

6. It seems, also, that, if the contract were partly per- 
formed, and the district accepted and retained such 
partial benefit, it would become liable on a quantum 
meruit. Ib. 

7. But, where there has been only a partial perform- 
ance, and the statute of limitations has run on the quan- 
tum meruit, the contractor has no remedy on the con- 
tract. Jb. 





STAMPS. 

1. When notes not stamped may be admitted in evidence. 
Under the internal revenue act, approved March 3, 1865, 
a promissory note was not invalidated by the omis- 
sion of a stamp, unless such omission was “ with intent 
to evade the provisions of theact.” Rheinstrom v. Cone et al, 

2. The provision in the act approved July 13, 1866, as to 
the admission in evidence of notes, etc., issued without 
a stamp, apply only to instruments issued after that act 
took effect. Ib. 

STATUTE OF FRAUDS. 

1. Delivery of deed in escrow. — The delivery of a deed of 
land in escrow, to be delivered to the purchaser, on per- 
formance of certain agreements on his part, held not to 
take an oral contract of sale out of the statute of frauds, 
the terms of the contract not appearing from the deed, 
Thomas v. Sawards. 

2. The purchaser in such acase is entitled to recover 
moneys paid on the land, especially when the jury finds 
that the vendor is in fault for the non-performance of the 


contracts, Jb. 
TAXES. 


1, In special proceedings for collection of.—In the special 
proceedings for the collection of taxes authorized by 
secs. 81-85, ch. 18, R. S. (as amended by ch. 198, laws of 
1860), where defendant, in his examination before the 
justice, refuses “to answer all questions put to him 
touching his ability to pay” the tax in dispute, and, on 
appeal to the circuit court, the justices’ return showing 
that fact is read and defendant offers no further proof, 
this is conclusive that he has property, not exempt from 
sale for taxes sufficient to pay the tax. Town of Wauwa- 
tosa Vv. Gunyon, 

2. The question whether he has such property is made 
by the statute one of the “issues” in the proceeding 
(there being no pleadings); and a general verdict “ for the 
plaintiff’’ sufficienly determines that issue. 7d, 

8. Sec. 42, ch. 588, laws of 1865, authorizes the clerk of 
supervisors to correct the valuation of property only 
where such valuation is made by the assessor, after the 
owner has neglected to list the property or to make oath 
to its value, Jb. 

4. An entry by the assessor that a person named in the 
tax list “ refused to answer questions of the assessor after 
being sworn,” is equivalent to the entry that he “refused 
to swear,’’ required by sec. 37 of said acf. Jb, 

5. An entry on the tax list that the listing and valua- 
tion were made “by the assessor” (sec. 37), will of itself 
authorize the clerk of supervisors (under sec. 42) to amend 
the valuation. Ib. 

6. The addition by the clerk of fifty per cent to the 
assessor’s valuation of property, without regard to its 
real value (as provided in the first clause of said section 
4%, is in the nature of a penalty ; and such penalty can be 
imposed only in the due course of a judicial prosecu- 
tion. 1b. 

7. But where the valuation has been increased fifty per 
cent by the clerk, under said section, this will be pre- 
sumed (in the absence of proof) to have been done, not 
under the first clause, but asa correction of the valua- 
tion, after due inquiry as to the true value, under the sec- 
ond clause. Jb. 

-——-~e-__. 
DIGEST OF RECENT ENGLISH DECISIONS. 


(Ex. Ch. refers to Exchequer Chamber; C. P. to Common 
Pleas; Q. B. to Queen’s Bench; Ex. to Court of Exche- 
geet: Cc. C. R. to Crown Cases Reserved; L. T. R. to Law 

imes Reports, and W. R. to Weekly Reporter.) 

BILL OF EXCHANGE, 

1. Specific appropriation of funds : representation. —The 0. 
bank was in the habit of remitting bills to the L. bank 
for collection, and selling bills drawn by them on the L. 
bank, which the L. bank accepted and set against the 
remittances. The cashiers of the O. bank represented to 
the plaintiff,on the purchase ofa bill from the O. bank, 
that the L. bank had or would have, remittances of the 
O bank in its hands more than sufficient to meet the bill. 
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The O. bank stopped payment, and the L. bank refused to 
accept the bill, though it had sufficient remittances from 
the O. bank in its hands. Held, that these remittances 
were not specifically appropriated to meet the bill, and 
the plaintiffs were not entitled to be paid out of them, 

Decision of Stuart, V. C., reversed. Thompson vy. Simp- 
son, Ch., 18 W. R. 1090. 

2. Per James, L. J., where an oral statement is at- 
tempted to be superadded to a written contract, the evi- 
dence as to such statement must be clear and precise. Ib. 


INSURANCE. 

1. Description of property insured: goods held ‘in trust:” 
distinction between “ bailment on trust” and “ sale.’ —The 
respondents, who were millers, received wheat from dif- 
ferent farmers. The wheat, on receipt, was, with the 
consent of the farmers, mixed with other wheat, and be- 
came part of the millers’ current stock. The millers 
could at any time grind or sell the wheat so received, 
Yhe farmers could at any time claim the price of the 
wheat delivered by each, according to the market price 
for wheat of like quality, at the time of payment claimed, 
There was also some evidence that the farmers had the 
option of claiming an equal quantity of wheat of like 
quality, instead of the value in money. The millers often 
made advances to the farmers on the wheat received from 
them. The farmers, after a certain time, paid a storage 
charge to the millers. The South Australian Insurance Co, 
y. Randell and Randell, P. C., 22 L. T. R. 843. 

2. The respondents insured the current stock of wheat 
in their mill with the appellants. In the proposal for in- 
surance the respondents answered the question whether 
the insurance was “ for self or in trust, and if in trust on 
account of whom?” in these words, “ for selves,” Acon- 
dition of the policy was that goods held in trust must be 
insured as such, otherwise the policy would not cover 
them. The mill and stock were destroyed by fire. Toan 
action on the policy, the appellants pleaded that the 
statement in the proposal was a misrepresentation, the 
stock having been held by the respondents ‘in trust for 
other persons.” Held (affirming the judgment of the 
supreme court of South Australia), that the description 
of the subject of insurance was correct, for that this was 
notacase of possession given subject to a trust, but of 
property transferred for value upon special terms of set- 
tlement. Jb. 

& A bailment on trust implies that there is reserved to 
the bailor the right to claim a redelivery of the property 
deposited in bailment; but wherever there is a delivery 
of property on a contract for an equivalent in money or 
some other valuable commodity, and not fora return 
of the identical subject-matter in its original or an altered 
form, this is a transfer of property for value —a sale, not 
abailment. Jd. 

4, Insurance against death by accident : condition indorsed 
on policy: death from erysipelas, or other disease or secondary 
cause arising within the system: exception of liability in case 
of : construction of condition: ambiguity: effect of on construc 
tion of policy. — By one of the conditions of a policy of in- 
surance, against death arising from accidental injury or 
violence, it is provided that the policy insures “against 
all forms of cuts, stabs, tares, bruises, or concussions, etc., 
when accidentally occurring from material and external 
causes, operating upon the person of the insured, where 
such accidental injury is the direct and sole cause of death 
to the insured, or disability to follow his avocations; but 
it does not insure against death or disability arising from 
rheumatism, gout, hernia, erysipelas, or any other dis- 
ease, or secondary cause or causes arising within the 
system of the insured, before, or at the time, or following, 
Such accidental injury, whether causing such death or 
disability directly orjointly with such accidental injury.” 
Held,on a special case, by a majority of the court of ex- 
chequer (Martin, Channell, and Cleasby, BB., dissentiente 
Kelly, C. B.) that death from “erysipelas”’’ supervening 
Upon and caused solely and exclusively by an accidental 





wound in the foot of the insured, and but for which 
wound it was found by the court that the insured would 
not have had erysipelas, came expressly and directly 
within the above exception, and that therefore the insur- 
ance company were not liable on the policy. Smith v. The 
Accident Insurance Company, Ex., 22 L. T. R. 861. 

2. Contra, per Kelly, C. B.: That the defendants were 
liable on the policy; the effect of the above condition 
being to exempt the company from liability, only in 
respect of a death from erysipelas, where the erysipelas 
“arose within the system,” and was, as it were, collateral 
to, and not caused by, the accident to the insured, Jb. 

6. And per Kelly, C. B.: Where an insurance company 
think fit to introduce an exception to the liability for 
which they have contracted under the policy of insurance, 
they are bound to express that exception in clear and 
unambiguous language, so as to leave no reasonable doubt 
upon the subject; and if there is any ambiguity, that is 
enough to take the case out of the exception, and the 
construction should be against the company. J 0. 

7. Fitton v. The Accidental Death Insurance Company, 17 C, 
B., N. S., 122; 34 L. J. 28, C. P., approved by the whole 
court, and distinguished by the majority. Jb, 

8. Policy of insurance : accidental death ; drowning.—A pol- 
icy of insurance against any injury from accident or vio- 
lence contained a proviso “that no claim should be 
payable in respect of death by accident unless the same 
should be occasioned by some external or material cause 
operating upon the insured person.’”’ The claim made by 
the executors of an insured person, stated that the in- 
sured person went to bathe, and, while in a pool one foot 
deep, he became insensible from some internal cause and 
fell with his face downwards; soon after he was so 
found, and water escaped from his lungs in such a man- 
ner as to prove that he had breathed after falling in the 
water. The immediate cause of death was suffocation 
by water, but such suffocation would not have taken 
place had he not been incapable of helping himself in 
consequence of the insensibility. Held, that the death 
was caused by accident within the meaning of the 
policy. Reynolds’ Executor, v. The Accidental Insurance 
Company, C. D., 18 W. R. 1141. 


LANDLORD AND TENANT. 


Landlord and tenant: constructive seizure of property 
for rent in arrear;: trover.—A seizure by way of dis- 
tress may be constructive, as by a refusal by the land- 
lord to allow property to be removed from demised 
premises until his rent is satisfied, he having the ability 
to prevent its removal. Where, therefore, a weekly 
lodger in the house of the defendant was in arrear with 
his rent, and he had in his lodgings a hired piano, which 
the owners sent for, but which the landlord refused per- 
mission to be taken away until his rent was paid, such 
landlord not having actually seized the property, — Held, 
in an action of trover, that this constituted a sufficient 
seizure for the rent, to defeat the action. Cramer and 
others (limited) v. Moss, Q B., 22 L. T. R. 857. 


NEGLIGENCE. 


1, Evidence of: res ipsa loquitur: railway company: fall 
of brick from a bridge over a highway. — While the plaintiff 
was passing along a highway under a girder railway 
bridge belonging to the defendants, which rested on one 
side on a perpendicular brick wall with pilasters, a brick 
fell from the top of one of the pilasters on which a girder 
rested, and caused personal injury to the plaintiff. A 
train had passed over the bridge immediately before. In 
an action against the railway company, the jury baving 
returned a verdict for the plaintiff, it was held (per Cock- 
burn, C. J., and Lush, J., dissentiente Hannen, J.), that the 
falling of the brick was, under the circumstances, of itself 
prima facie evidence of negligence oh the part of the 
defendants in keeping the bridge in a proper state of re- 
pair, and, in the absence ofany evidence to rebut it, was 
sufficient to sustain the verdict. 
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Per Hannen, J.—The mere proof of the brick having 
fallen was not sufficient evidence of negligence on the 
part of the defendants to be left tothejury. Kearney v. 
The London, Brighton and South Coast Railway Company, Q. 
B., 22 L. T. R. 886. 


SPECIFIED PERFORMANCE, 


Agreement by letters : lessor and lessee: mistake: concluded 
agreement.— Where the cardinal points of a proposed 
contract are definitely agreed upon by letters, the mere 
fact that in the course of the correspondence reference 
has been made toa more formal agreement, or subsidiary 
non-essential stipulations, will not deter sthe court from 
considering the agreement arrived at by the letters as 
concluded, Cayley v. Walpole, Ch., 22 L. T. R. 900. 


TRADE-MARK, 


1. Title: acquiescence. — When a man has learned a trade- 
secret from his employer, and practiced it after the em- 
ployer’s death, selling the article under the old name, he 
will not acquire such a right to the exclusive use of the 
name as a trade-mark *s will be protected in a court of 
equity. Hovenden v. Lloyd, Ch., 18 W. R, 1132. 

2. Semble, where a trader acquiesces in a particular 
infringement of his trade-mark for a considerable period 
during his life, his representatives will be unable to re- 
strain it after his death. Jb. 


WASTE. 

Tenant for life and remainderman: cutting ornamental 
timber : damage to reversion. — A remainderman making a 
claim against his predecessor's estate for equitable waste 
in cutting down ornamental timber after he comes into 
possession, is not in the same position as if he had inter- 
fered by injunction during the preceding estate, and the 
measure of his claim is only the amount of damage sus- 
tained by the inheritance by the cutting of the timber. 
Bubb v. Yelverton, Ch., 18 W. R. 1127. 


WILL. 

Construction: reference to a non-existing document. — A 
testator by his will, after devising his real estate upon 
certain limitations, bequeathed all the residue of his 
property to trustees * to form a trust fund to purchase 
land to go with the inheritance in a manner as described 
ina paper marked B.” After his death no such paper 
could be discovered. Held, that notwithstanding the 
non-existence of the paper there was an imperative trust 
declared for the conversion of the residuary estate into 
land, which was to go according to the limitations affect- 
ing the real estate. Willoughby v, Storer, Ch., 22 L. T. R. 896. 


oe 


THE LYNGAL EDUCATION OF FOREIGN BARS. 


It was stated at the recent meeting of the Legal Edu- 
cation Association, which was held at Loncoln’s Inn, 
that the bars of foreign countries were far in advance of 
our own in the matter of legal education ; but perhaps 
few of those who listened to this announcement were 
aware of the long and severe course of study which is 
required by the other bars of Europe before an advocate 
is admitted to the practice of his profession. Indeed, we 
require to go no farther than across the border into 
Scotland to find a system of legal education which comes 
up to Sir Roundell Palmer’s definition of one of the 
objects of the above association, by “combining compul- 
sory examination with systematic education.” In order 
to become a member of the Scotch bar it is indispensable 
that the student should attend lectures on Scotch law, 
and on Roman, public or international, and constita- 
tional law, as well ason medical jurisprudence, These 





so considerable that the emoluments accruing to the 
professorial chairs of Scotch law are sufficiently tempt- 
ing to attract some of the ablest exponents of the science 
to be found in the ranks of the profession. 

The study of medical jurisprudence is one which ig 
found to be of great advantage to the bar in a country 
where there is little or nocivil practice on circuit, and 
where the first step toward reaching the highest position 
in the profession is the attainment of the position of 
deputy crown prosecutor under the lord advocate. It 
might be well for those who are now endeavoring to 
found a legal university to consider whether some 
knowledge of anatomy, and some knowledge of chemis- 
try —especially in the department of poisons— ought not 
to form part of the curriculum of those upon whose 
knowledge of these subjects the life and character ofa 
fellow creature may depend. Besides the attendance at 
these lectures, it is imperative that the candidate should 
(unless he holds a degree of one or other of certain speci- 
fied universities) pass an examination in Latin, ethics, 
metaphysics, logic (with the student’s option of substi- 
tuting any two of the following languages, viz., French, 
German, Italian, and Spanish. One year after this exami- 
nation the student must pass an examination in Roman, 
and the different branches of Scotch law, after which he 
is ‘* proposed” and may be admitted to the bar by ballot, 
on payment of fees, amounting to between £350 and £400. 
according to age. One prominent defect, however, there 
isin thissystem. There is no means afforded to the stu- 
dent of acquiring a practical knowledge of his profession, 
and the result of this has been that in Scotland many 
aspirants to the bar before being called spend one or two 
years in the office of a solicitor in order to acquire the 
knowledge and skill necessary to enable them to draw 
pleadings, conveyances, etc., etc. The fact that this dis- 
advantage is so strongly felt at the Scotch bar, and that 
it produces the practice to which we have alluded, isa 
strong argument for making it imperative on all our bar 
students to read with a barrister or pleader for a specified 
time. Though twelve months is by no means too longa 
time to devote in this way, yet, for various apparent 
reasons, it might be advisable to fix a shorter time —six 
months for example —as the minimum. In this way all 
would have an opportunity of being practically compe- 
tent, and what has been called vested interests would be 
more than respected, 

In France the system of legal education is very com- 
plete, and the cirriculum even longer than it is in Scot- 
land, By the rules of the French bar every candidate for 
membership must hold the degree of B. A. of The Uni- 
versity of France. Having so qualified himself as to 
general attainments he attends lectures for three years 
on French law in all its branches, civil and criminal, on 
procedure, and on Roman, international and natural 
law, and on the history of Roman and French law. At 
the end of each of these three years the student is exam- 
ined on the subjects of the lectures, and if he satisfies the 
examiners he is presented with the degree of Licentiate 
of Laws, and is admitted to the profession — though not 
to the practice at the bar—as an advocat stagiarie.” For 
two, or it may be for three, years more he has to study 
the practice of his profession, and then, on gaining a cer- 
tificate from two members of the council of discipline, in 
testimony of his assiduity and his practical efficiency, he 
is at last in a position to accept business and plead. 
Though reading at chambers is not made compulsory, yet 
it is the universal practice among students who intend 
actually to engage in the work of their profession to read 
with a barrister during the “stage ’”’ previous to their ad- 
mission to the bar. The other bars of Europe have simi- 
lar regulations; and even in some of our own colonies 
—in Australia, for example—a curriculum, including 4 
university education (with the alternative of an exami- 
nation in classics, mathematics, and history), and a legal 
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ive with the Scotch, in not providing suitable means for 
acquiring a practical knowledge of law; but, with this 
single exception, all these bars seem to have an advant- 
age over our OWN as regards education —and, we may 
add, also over the bars of America, where three years’ 
study at a law school, or in the chambers of a practicing 
parrister, followed in either case by a public examina- 
tion, and without any university or literary qualification, 
isall that is required in order toadmitto the bar. We 
therefore hope that the committee appointed the other 
day by the Legal Education Association, for the purppse 
of carrying out the objects of that society, may be both 
willing to take lessons from abroad and careful not to 
discard, but to improve, those advantages which, in this 
most important matter of practical education, we have 
hitherto possessed, —[Law Times. 
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“ UNDESIGNED” MURDER. 


The unsatisfactory state of our law relating to murder, 
which recognizes it as an established rule that, “if one 
intends to do another felony, and undesignedly kills a 
man, this is also murder” (1 Hal. P. C. 45; 4 Bl. Com, 201), 
has, in the proceedings and result of the trial at the last 
Suffolk assizes of Jacob Ling, for the murder of his para- 
mour, through an attempt to procure abortion, received 
a most remarkable illustration, to which we feelit a duty 
on our part to do our best to call the serious attention of 
the public. 

The case for the prosecution was, as just intimated, that 
the death of the deceased was the result of an attempt on 
the part of the prisoner to procure abortion, which, as 
the learned judge, Barron Channel, directed the jury, 
would constitute the crime of murder. And the follow- 
ing (taken from the Ipswich Journal of the 13th Aug.) isa 
report of what took place when the jury, having retired 
to consider their verdict, returned into court after a 
lapse of something over an hour: 

The Foreman (in reply to the clerk of arraigns): We find 
the prisoner guilty of an attempt to procure abortion, 

His Lordship: The prisoner at the bar is charged with 
murder. 

The Foreman: We cannot find him guilty of murder. 

His Lordship : I must get you toretire again. Ithought 
Ihad made clear the law. I did not go particularly into 
the matter, because it was admitted on both sides thatif 
he intended feloniously to procure abortion, and death 
ensued, the prisoner would be guilty of murder. 

The Foreman: We are not satisfied that he meant to 
commit murder. 

His Lordship: It must be your verdict and not mine. 
Itis no verdict at all. If heintended feloniously to pro- 
eure abortion, and the attempt ended in death, then the 
prisoner is guilty of willful murder, 

A Juryman:; We believe he caused the death, but not 
with the intention of committing willful murder. 

His Lordship : I tell you that is no part of your inquiry. 
You cannot find the prisoner guilty if you entertain fair 
and reasonable doubt whether the death was the result 
of natural causes or the attempt to procure abortion. 
You must retire again, 

The jury accordingly retired, and after an absence of 
six minutes returned with a verdict of not guilty. 

Such was the result of this trial. 

No one, we are inclined to think, will attribute it to 
Mere stupidity or perverseness, on the part of tile jury, 
80much as to the natural horror of the penalty attached 
by law to the crime for which the prisoner was indicted 
and on his trial, a penalty so disproportionate to the real 
merits of the case, and to their consequent preference 
foracomplete miscarriage of justice to convicting him 
ofa murder of which they could only believe him techni- 
cally guilty. And, indeed, it is difficult not to feel some 
sympathy with their reluctance to convict the prisoner 
Upon the circumstances of this case, of a crime regarded 





and visited by the law as equivalent to that for which 
the “Denham” and the “ Chelsea” murderers recently 
suffered ; and not to feel that the sacrifice thus made of 
strict sense of duty to humanity is morally exempt from 
blame ; and this, notwithstanding the significant recom- 
mendation in his lordship’s summing up, “ to dismiss 
from their minds any speculations as to whether, if the 
prisoner were found guilty, the capital sentence would 
be carried out’’—a recommendation which might well 
have been construed as an assurance that such could not 
be the ease. 

Dissatistaction at such a state of things there must be, 
but itis at the law it should be leveled, rather than at 
the fraility of jurymen. And it is to be hoped that this 
scandalous failure of justice may not be allowed to pass 
unnoticed in higher quarters, and to sink into oblivion, 
but that it may combine with other crying evils in bring- 
ing about a thorough revision of the law of murder (which 
has hitherto singularly escaped the reformers’ pruning 
knife), followed by its settlement upon a basis clearly de- 
fined, and more in accordance with the enlightened 
views which guide modern legislation; or, at least, that 
the doctrine of “ undesigned” murder, with ‘malice by 
Jiction,”’ may be expunged from our penal code, as a relic 
of the crude justice of medieval barbarism, worthy only 
of the age of its origin, and the retention of which at the 
present day is a flagrant disgrace to our jurisprudence, as 
well as aserious inconvenience in the administration of 
justice.— London Law Times, 








CORRESPONDENCE. 


OGDENSBURG, N, Y., Sept. 5, 1870. 
EDITOR ALBANY LAW JOURNAL: 

In his article upon the **‘ Humorous Phases of the Law,” 
in the LAW JouRNAL, for Sept. 3, 1870, at page 169, Mr. 
Browne states the case of Loop v. Litchfield (N. Y. court of 
appeals, June, 1870), incorrectly. As the case is given by 
him, it could never have been made the ground of an 
action. But, while he treats of the humorous phases of 
the law of negligence, he should not be negligent himself 
in examining the cases used to illustrate his subject, nor 
render them absurd merely to suit his purposes, 

Briefly stated, the action of Loop v. Litchfield was this: 
The defendants manufactured cast iron fly-wheels; one 
Collister brought them a circular saw, frame and arbor, to 
have a wheel put on it suitable for use in sawing cord- 
wood, They pointed out several wheels to him as suita- 
ble for the purpose. He selected one from the number, 
which was lighter and cheaper than the others. It hada 
sag or flaw in the side of the rim, which defendants 
thought they could fix up. They fixed it up by filling the 
flaw with lead, and boring a quarter-inch hole trans- 
versely through the sound iron remaining at the center 
of the flam,in which hole they inserted a rivet to hold 
the lead in its place, and then painted the wheel a dark 
color, so that it looked perfectly sound. The evidence 
showed that the wheel could be used safely with the flaw 
alone, but that the boring injured it and rendered it unsafe. 
The defendants told Collister what they had done, but 
the extent to which the wheel had been weakened could 
not appear by any outside examination. The defendants 
expressed their opinion that the wheel was suitable for 
Collister’s purposes, and put it upon the machine, and 
sold it to be used thereon in sawing wood with a horse- 
power. That sale was made in 1862; the machine was 
used very little in the spring and fall, and at other times 
lay idle. In 1864 Collister put upon it a saw belonging to 
one Loop, a neighbor, and gave Loop the privilege of 
using the machine. Loop used it occasionally during the 
next two winters, and during the remainder of the time 
it was idle, In October, 1866, while using it carefully for 
the purposes for which it was made and sold, upon the 
machine on which the defendants had placed it, and with 
which they sold it to be used, the wheel burst by reason 
of the defects,and killed Loop. The evidence showed 
that the deceased was wholly without fault, and was 
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ignorant of the defects in the wheel, There was uncontradicted 
proof, by skilled witnesses, that the wheel was danger- 
ous, and likely to produce injury. The plaintiffs recov- 
ered at circuit; the general term reversed the judgment 
and granted a new trial, and the court of appeals affirmed 
the decision of the general term, and rendered judgment 
absolute for the defendants. 

The action was placed solely on the ground that one 
who sends into the world a “ man-trap,’’ or dangerous or 
destructive agent, is liable to any innocent person who 
is injured by it; and that the fact that its character is 
disclosed to the purchaser excuses any liability to him 
if he is hurt, and makes him also a party to the wrong, 
but does not exonerate the seller from liability to third 
persons. In other words, that the rule adopted by the 
court of appeals, in Thomas v. Winchester (6 N. Y. 397), in 
regard to poisonous drugs, is equally applicable to dan- 
gerous machinery. The court places its decisions on the 
ground that the machine was not dangerous, botwith- 
standing the witnesses testified it was, and the jury found 
it caused the death of Loop. Assuming it was not dan- 
gerous the court held there was no liability. The decis- 
ion was correct if the assumption was warranted. It 
Was supposed that the judge was the sole judge of the 
fact, and that the constitution had preserved the right of 
trial by jury inviolate. 





EDWARD C, JAMES. 





A QUESTION OF PRACTICE—AMENDED DEMURRER. — 
This is an action on a promissory note, to the complaint 
in which the defendant interposed a demurrer on the 
ground that the facts set forth in such complaint did not 
constitute a cause of action. Plaintiffs’ attorney gave 
notice of motion for judgmenton the frivolousness of the 
demurrer. Before the expiration of twenty days after the 
service of demurrer, and before the day noticed for motion 
for judgment, defendant’s attorneys served an amended 
demurrer, grounded ona defect of parties. The motion 
for judgment on the original demurrer came on in ac- 
cordance with plaintiffs’ notice, On the hearing, counsel 
for defendant took the preliminary objection, that an 
amended demurrer having been served within twenty 
days, that disposed of the original demurrer, and the 
motion, if heard at all, must be heard after notice of ap- 
plication for judgment on the frivolousness of the 
amended demurrer, which notice had not been given, and 
the motion could not therefore be heard. 

On behalf of the plaintiffs it was urged that ona motion 
for judgment, on the ground of frivolousness of the first 
demurrer, the court had a right to consider what weight 
should be attached to the amended demurrer; and, if 
such amended demurrer was found to be frivolous, it 
would not operate as a bar to a motion on the frivol- 
ousness of the original demurrer. 

Judge Robinson held that the amended demurrer, 
served within twenty days, suspended the original, aml 
in denying the motion for judgment, said: “ The right to 
serve an amended pleading within twenty days after 
service of the original pleading is conferred by section 
one hundred and seventy-two of the code, as an absolute 
right and matter of course, and such amended pleading 
supersedes all questions that might have arisen on or to 
the origina] pleading. The rights of the party so amend- 
ing are to be governed by the case which his amended 
pleading presents. The motion for judgment on account 
of frivolousness of the original demurrer is superseded 
by the amendment. The plaintiffs’ remedy by motion for 
judgment on account of frivolousness of demurrer is 
limited to the case presented by the amended demurrer. 
The provisions of the code allow this locus penitentia, by 
way of amendment, and the privilege thus conferred is 
not to be abridged by any consideration of, or decision as 
to, the character of the pleading thusamended. The suf- 
ficiency of the new pleading is to be tried upon its own 
merits, so that any decision thereon may be reviewed 
upon appeal.” Robert Mackie v. Henry B. Bumster, N. Y. 
C. P. Sp. T. 





TERMS OF THE SUPREME COURT FOR SEPTEMBER, 


3d Monday, Circuit and Oyer and Terminer, West- 
chester, Pratt. 
3d Monday, Special Term (Issues), Kings, Tappen. 
8d Monday, Circuit and Oyer and Term ner, Richmond, 
Barnard. 
=. Monday, Circuit and Oyer and Terminer, Onondaga, 
ullin. 
3d Monday, Circuit and Oyer and Terminer, Broome, 
Balcom., 
odes Monday, Circuit and Oyer and Terminer, Otsego, 
urray. 
heal Circuit and Oyer and Terminer, Delaware, 
arker. 
poe Circuit and Oyer and Terminer, Niagara, 
arker, 
ee Circuit and Oyer and Terminer, Caldwell, 
OC Kes, 
3d Tuesday, Circuit and Oyer and Terminer, Platts- 
burgh, Rosekrans, 
4th Monday, Special Term, White Plains, Pratt. 
m.. - ees Cireuit and Oyer and Terminer, Corning, 
wight. 
at monday, Cireuit and Oyer and Terminer, Ovid, J. 
. Smith, 
=. prntey, Circuit and Oyer and Terminer, Orleans, 
Marvin. 
Last Monday, Special Term, Monroe, Johnson, 
Last Tuesday, Special Term, Albany. 


7eoe 
LEGAL NEWS. 

Missouri has had her first negro jury already. 

Joshua Morse has been nominated by the republican 
convention for attorney-general of Alabama. 

The republican state convention of Missouri has nomi- 
nated W. A. John for attorney-general. 

Stewart L. Woodford, republican nominee for governor 
of this state, and Sigismund Kauffman, republican nom- 
inee for lieutenant-governor, are both able lawyers. 

Of the causes brought to the September term of the 
common pleas court at Indianapolis, sixty-three are 
divorce cases. The wife appears as complainant in forty 
cases. 

Acting secretary of the treasury, Judge Richardson, in 
addition to the duties of that office,has been designated 
by the president acting attorney-general during the ab- 
sence from Washington of the attorney-general and 
assistant attorney-general. 

Chief Justice Chase has for some time past been suffer- 
ing from a paralytic stroke, which, without entirely 
destroying the use of his limbs, incapacitates him from 
walking withoat help, and seriously affects his mind. 
He is now at the country seat of Senator Sprague, his 
son-in-law, on Narragansett bay, and has the best medi- 
cal aitendance that the country can afford. 

Judge Troy of the court of sessions of Brooklyn, last 
week informed the district attorney that a detail of seven 
officers was necessary to assist in conducting the busi- 
ness of the court, that he had requested the police com- 
missioners to furnish that number and they had sent 
only five, and that unless the request was complied with 
he would suspend public business, call in the grand jury 
end lay the matter before them. 

Says the Chicago Legal News, “ we print in this issue an 
important opinion of the supreme court of Alabama, de- 
livered by Peters, J., holding that the legislative will of 
the people is supreme in all cases where there is no lim- 
itation imposed by the federal or state constitations, and 
that a law was not unconstitutional which pr»vided that 
whenever in any county of that state any person should 
be assassinated or murdered by any outlaw, person or 
persons in disguise, or mob, for past or present party 
affiliation or political opinion, the widow or husband of 
such person so murdered or assassinated, or the next of 
kin of such person should be entitled to recover of the 
county where such offense was committed, five thousand 
dollars. This law not only recognizes the right of a mar- 
ried woman to have a political opinion, but if she should 
be murdered for such opinion makes the county liable to 
her husband or next of kin to the amount of five thou- 
sand dollars. 
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WIRT AS A JURIST. 


Although the “ Life of Patrick Henry,’ which has 
been considered as finished a piece of biographical 
writing as ever appeared in this country, ‘ The Brit- 
ish Spy,’’ which passed through several editions, ‘* The 
Old Bachelor,” which displayed much versatility, and 
other literary works, gave William Wirt some repu- 
tation, we think he is, and deserves to be, more 
widely and favorably known as an able and eloquent 
advocate and jurist. In this character, at least, we 
prefer and are pleased to remember him. Justum et 
tenacem proposite virum. 

Ordinarily, the case lawyer is circumscribed ; little 
known beyond his immediate neighborhood or county. 
There he may be honored by those whom he benefits 
and edifies,in the court-room, or on the rostrum, but, 
passing away, he is often forgotten within the lapse of 
a generation. 

Those men, and those alone, who have given the 
world a direction toward the good, by wise counsel, 
by patriotism and virtue, have had their names in- 
scribed upon the scroll of fame, and canonized in the 
hearts of mankind; and so, perhaps, it should be. 
The verdict of the people at large upon individual 
men is, in the main, just. 

It is pleasant and elevating, and at the same time 
prompts to emulation and nob.er action, to dwell upon 
the character, the devotion to truth, of men who have 
left ennobling foot-prints on the sands of time ; men 
who have wrought, perchance, against untoward fate, 
who have piloted over the shoals and quicksands of a 
lawyer’s career, and at last achieved eminence in juris- 
prudence — the most self-imposing of all professions, 

During his professional activity Wirt was famil- 
iarly known to the people of the states, and highly 
revered both as a man and as a jurist. 

The early trials and vicissitudes of fortune through 
which he was obliged to pass in carving out 
his pathway toa glorious eminence, served only to 
givehim perseverance and strength, and quicken his 
powers, the more thoroughly and entirely to grapple 
with the momentous and intricate questions of state 
and jurisprudence, which were crowded upon him in 
after life. The achieving of renown and greatness 
With him did not reveal his worth and virtue to ad- 
vantage. He finally experienced what Seneca says, 
that the good things that belong to adversity are to be 
admired. 

In early life he had garnered a rich harvest from the 
beautiful field of belles-lettres, which ever afterward 
gave tone, and vigor, and grandeur to his intellectual 
and moral nature, making his society charming, and 
his oratory classical and sublime. The knowledge 
and accomplishments of a lawyer should be broad, 
substantial and multifarious, for he must be able to 
reason from the noblest principles of human duty, 
and the most generous feelings of human nature. He 
must, says Everett, carry about him a stock of learn- 
ingalmost boundless; he must be a sert of god to 





l 
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men and communities, who look up to him in the 
dearest peril of their lives and fortunes ; and he must, 
at the same time, be conversant with a tissue of the 
most senseless fictions and arbitrary technicalities 
that ever disgraced a liberal science, 

Wirt once fancied that he possessed something of 
the afflatus of poesy, and, like Sir William Blackstone 
in his youth, devoted many gliding hours to the 
muses ; but realizing that his thought was sacrificed 
to rhythm, his muse became discouraged, his “‘ gray 
goose-quill”? was laid aside, and he began to apply 
himself assiduously to Justitia. We shall never re- 
gret that he relinquished poetry, nor exclaim, as Pope 
did of Mansfield, ‘‘ How sweet an Ovid was in Mur- 
ray lost.’’ His agreeable person and his richly stored 
mind eminently fitted him for the profession of the 
law. 

After studying one year in the office of his preceptor, 
he removed to that of Thomas Swann, in Leesburg, 
where he made rapid progress, and in the autumn of 
1792 was admitted to practice. His library was not 
very extensive at this time, consisting simply of a 
dingy copy of “ Blackstone,” ‘‘Don Quixote,’’ and 
one volume of ‘“ Tristram Shandy,” which works 
however, properly studied, would give one some 
knowledge of law and much of humannature, He 
experienced, like thousands of indigent and strug- 
gling lawyers, days marked by perplexity and em- 
barrassment, doubts and forebodings, which Eng- 
land’s profound commentator somewhere portrays as 
a tedious, lonely process, to extract the theory of 
law. He found law a jealous mistress, and he wooed 
and devoted himself ardently to her. 

He commenced practice at Culpepper Court House, 
where he had his first case, which is not unworthy of 
mention. It was a case of joint assault and battery 
with joint judgments against three, of whom two had 
been released subsequently to the judgment, and the 
third, who had been taken in execution and impris- 
oned, claimed the benefit of that release as enuring 
to him also, Under these circumstances, the matter 
of discharge having happened since the judgment, 
the old remedy was by the writ of audita querela, 
The county courts of Virginia at that time were com- 
posed of justices of the peace; the elder members of 
the bar, by a usage the more necessary from the con- 
stitution of the tribunal, frequently interposed as 
amici curie, or informers of the conscience of the 
court. Upon the case being opened, some of these 
customary advisers denied that a release to one after 
judgment released the other. This peremptory ruling 
kindled the ire of our hero, and forgetting the natural 
alarms of the occasion, it being his debut, maintained 
his point with much logic and firmness. The gener- 
osity of an older member of the bar was awakened, 
who stepped in as an auxiliary, remarking that he 
too was amicus curie, and entitled to give his convic- 
tion of the propriety of the motion. Our young hero 
carried his case in triumph, his worthy ally remark- 
ing to his brethren, in his plain phrase, that they had 
best make fair weather with one who promised to be 
a thorn in their side. From the time of this victory 
Wirt’s practice continued to increase, and he ex- 
tended his circuit into the neighboring county of 
Albemarle. 

Removing to Richmond in 1799, Wirt was soon 
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elected clerk of the house of delegates, which position 
he held for about two years, occasionally appearing in 
court as an advocate. At this time, being appointed 
chancellor of the eastern district of the state, he took 
up his residence in Williamsburg — but finding the 
position inadequate to his support, soon resigned the 
office and returned to the Norfolk bar. 

Early as 1802 he had a lucrative practice, and visit- 
ing New York about that time wondered how law- 
yers there could live upon their small fees. 

Removing back to Richmond in 1807, he became 
distinguished by his connection with and achieve- 
ments in, the notorious trial of Burr. In this case he 
displayed qualities of an able lawyer and eloquent 
speaker. There are passages in his argument on this 





Jack, rich in wit and Latin too, 
Cried ‘ Habet fenum in cornu!’ 

Wirt’s argument in the Cherokee Case, on a motion 
for an injunction to prevent the execution of certain 
acts of the legislature of Georgia, in the territory of 
the Cherokee Indians, in behalf of the Cherokees, is 
of great power and analysis. His style of writing and 
oratory has a richness and vigor which reminds one 
of Macaulay’s, while his correctness and simplicity is 
that of Franklin. 

In 1817 he was appointed by President Monroe to 
the office of attorney-general of the United States, 
when he moved to Washington, where he continued 


| to discharge his duties efficiently through the ad- 


occasion that will compare favorably with any of | 


Burke’s in the trial of Hastings, while the gems of 


rhetoric scattered through it have been universally | 


admired and have often been selected for school 
declamation. The part commencing “ Who is Blen- 
uerhassett?’’ is not only historical, but filled with 
poetic diction and imagery. 
acter of Blennerhassett, and the injuries he sustained 
at the hand of Burr, he breathes the fire of his own 
impassioned heart. His powerful argument elicited 
the favorable comment and admiration of the court. 
He may be justly considered the hero of that memo- 
rable trial. 

There can be no doubt from the tone of his argu- 
ment that he believed Burr guilty. Luther Martin 


In portraying the char- | 


— eccentric and powerful as he was — led the defense, | 


and argued at length to show that Burr was merely 


Wirt exclaimed with much emphasis: ‘“ Upon the 
whole, reason declares Aaron Burr the principal in 
this crime, and confirms herein the sentence of the 
law ; and the gentleman, in saying that his offense is 
of a derivative and accessorial nature, begs the ques- 
tion, and draws his conclusions from what, instead of 
being conceded, is denied; he did not derive his 
guilt from the men on the island, but imparted his 
own guilt to them; he is not an accessory, but a prin- 
cipal.” 

Martin, it will be remembered, took such a zealous 
interest and part in the trial, that he was suspected by 
some of being a party to the crime. Mr. Jefferson, 
who, it is evident, became annoyed with the character 
of the defense, wrote to Mr. Hay, the district attorney, 
to inquire whether it would not be advisable “ to com- 
mit Luther Martin as particeps criminis.”’ 

William Wirt was then but thirty-five years of age, 
but he exhibited a Websterian power of logic and 
legal acumen which charmed and convinced. 

He was something of a wit and punster withal, and 
on many occasions afforded a day’s amusement for 
the bench and bar. + One of his flights of humor is 
worthy of note. In some case where Mr. Wickham 
was opposed to Mr. Hay, the former got the latter into 
a dilemma, observing and enjoying which, Mr. Jack 
Warden whispered to Mr. Wirt, who was sitting near 
him, “ habet fenum in cornu” (he has Hay on his 
horns). Wirt instantly extemporized the following 
apt epigram: 


“ Wickham, one day, in open court, 
Was tossing Hay about for sport; 


ministrations of Mr. Monroe and Mr. Adams. At the 
bar of the supreme court he, of course, found the 
highest forensic theater in the country ; and at that 
time particularly the country possessed and presented 
a splendid array of learning and legal talent con- 
joined. And as usual in the causes which it is the 
official duty of the attorney-general to prosecute or 
defend, the most conspicuous counsel of that bar are 
commonly combined againsthim, In how many con- 
flicts he sustained these odds against him, with a 
vigor always adequate to the occasion, is very welj 
known to those who are familiar with our judicial 
history. The official opinions of Mr. Wirt have been 
collected in three large volumes, which are worthy 
of every lawyer’s consideration and study. 

As it is through mind that men obtain the mastery 
of nature and all its elements, so through knowledge, 
which, it has been truly said, is power, they wield in- 


, j : | fluence over their fellow men; which power not only 
accessory. In answering this part of his argument | 





enables men to instruct and to counsel, but to direct, 
to please and to generously serve the state. To 
achieve this coveted power requires constant cultiva- 
tion and improvement of the mind. Wirt exhibited 
much of this power of knowledge in the several high 
positions which he occupied for so many years, as 
well as in the noted trial of Judge Peck, who was 
impeached by the house of representatives, and in 
many other cases of magnitude requiring extended 
research and marvelous facility of analysis and 
astuteness. 

In the several judicial and state offices to which 
Mr. Wirt was called, he never was found wanting, and 
discharged his duties with faithfulness and credit. 
He died in Washington February 18, 1834, at the age 
of sixty two. Recalling the many manly and noble 
qualities that are illustrated in his private and public 
life, we can cheerfully accord to him the encomium of 
possessing strong natural sense, without which genius 
is a misfortune ; an instructive accuracy of judgment, 
which always proportioned his efforts to the occasion; 
he was never guilty of attempting to force a subject 
beyond its nature. 

Always earnest and dignified, he was never captious. 
Possessing in a large degree the stern virtues, the 
moral worth and the earnest, firm and profound mind 
of Chief Justice Marshall. 

Let the young and rising members of the American 
bar study more thoroughly the genius and character 
of such men; and we indulge the hope that the 
country may be more abundantly blessed in future 
with men and lawyers of the quality and material of 
Wirt. 
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COURTS OF PRIZE. 
(Concluded.) 

“From 8 Eliz., ch. 5, it appears that in civil and 
marine causes there were many appeals which the 
statute restrains to one to the king in chancery, to be 
tinally decided by delegates. But prize is not a civil 
and marine cause, and the appeal is to commissioners 
consisting of the privy council. * * * The end of 
a court of prize is to suspend the property until con- 
demnation ; to punish any sort of misbehavior in the 
captors ; to restore instantly velis levatis (as the books 
express it, and as I have often heard Dr. Paul quote) 
if upon the most summary examination there don’t 
appear a sufficient ground ; to condemn finally if the 
goods really are prize, against everybody, giving 
everybody a fair opportunity of being heard. A cap- 
tor may, and must, force every person interested to 
defend, and every person interested may force him to 
proceed to condemn, without delay.’’* 

Such is the graphic account given by this great 
judge of the jurisdiction of the court of prize. In an- 
other case in which he mentions the subject,f he in 
like manner refers for the origin of these courts to 
authority and immemorial usage. He cites from 
Rymer, vol. 12, p. 690, treaties made between Henry 
VIII and Louis XII, in 1498; and a treaty between 
Henry VIII and Francis I, in 1526, in which it is laid 
down and demonstrated that the jurisdiction of prize 
in the admiralty and commissioners of appeal was 
then “‘ pretty much as it is now.”’ But he goes on to 
observe: 

“The most ancient instrument shows a prize juris- 
diction either inherent, or by commission, in the 
admiral. It is a letter from Edward III to the King 
of Portugal (Rymer, vol. 6, p. 15), and recites a com- 
plaint that the admiral before whom the goods were 
judicially demanded, determined that they should 
not be restored, as having been taken in war.’’t 

The jurisdiction, therefore, of these courts, is de- 
rived, at leastin England, partly and immediately from 
the commission under the great seal, creating at the 
commencement of a war a high court of admiralty ad 
hoc,3 and partly and mediately as it is placed by Sir 
W. Scott on the general usage of nations.|| Recently, 
however, an attempt has been made by a distinguished 
American jurist, to treat the subject on a basis some- 
what more comprehensive, and detached from the 
mere municipal usages of particular countries, so as, 
if possible, to make the anomalous features of these 
courts square with received maxims of jurisprudence. 





* Le Caux v. Eden, 2 Douglas, 594. 

+ Lindo v. Rodney, Id. 613, in notis. 

tMr. Justice Story observes (Prize Courts, p. 53) thatin 
eases of capture by government ships, the proceedings in 
England are exclusively carried on by officers of the gov- 
ernment, and no other person can interfere to support 
or pursue a suit where they do not consent. (The Elsebe, 
5 Rob. 173.) Whether the same exclusive authority ex- 
ists in the United States has never yet been made the 
subject of question in the supreme court. Fora luminous 
account of the practice in English courts of prize, the 
Teader is referred to a joint letter from Sir W. Scott and 
Sir J. Nicholl, to Mr. Jay, then American minister at this 
court, dated 10th September, 1794, which will be found 
cited at length in Judge Story’s work on prize courts. 
Anote of that learned judge, on the same subject, ap- 

nded to the second volume of Wheaton’s Admiralty 

ports, p. 194, may also be usefully referred to, 

See Twiss’ ‘** Law of Nations’ — Time of War, p. 334. 

Lord Camden and others v. Home, 4 Term Rep. p. 382; 
Linds v, Rodney, 1d. p. 613. 








Mr. Dana, in a note to his edition of Wheaton, has the 
following remarks: 

‘Trial by prize is not a right which enemies can 
claim, nor a duty tothem. They have no standing in 
court. Ifit be assumed that all captures are enemies’ 
property there need be no prize courts. But the fact 
that so large a proportion of them are of neutral prop- 
erty, charged as involved in violation of the rights of 
war, or as property whose nationality as neutral or 
hostile is doubtful, has led to the establishing of these 
tribunals. Their origin is in the responsibility of the 
belligerent government to neutral governments for 
the acts of its cruisers. The true nature of a prize tri- 
bunal may be described by a phrase, for which, indeed, 
I find no precedent, but which is, nevertheless, appro- 
priate, an inquest by the state. As the belligerent 
sovereign is responsible to neutral governments for 
aggression on the persons or property of their subjects, 
he desires and is required to inform himself, by recog- 
nized modes, of the lawfulness of the capture. For 
this purpose he commissions learned and impartial 
persons by a temporary commission, or by permanent 
legislation, to hold an inquest upon all captures. * 
* * The theory on which prize courts proceed seems 
to be this—-the capture is an act of the government, 
or adopted as such by the request of the government 
for acondemnation. Before condemning it opportu- 
nity is given to any person who has a title to it to 
establish a right of restitution. Prima facie the prize 
is the property of the government. No one is heard 
to contest the title of the government but a citizen or 
neutral who has an interest in the property Any 
intervenor must, of course, not only prove his title 
and right of possession — as in the case of lost goods 
sought to be taken from the hands of the finder — but 
must also show that, as the general owner and pos- 
sessor before capture, he has a right, under the laws 
of war upon the evidence, to a restitution. If the 
claimant fails, either to make out a clear bona fide 
title to the property and possession, irrespective of 
the belligerent question, or if, having such title, he 
fails to establish his right to restitution as against the 
government, and the case, after fullest examination 
and hearing of counsel, is left in doubt, the claimant 
before the court fails. If no other claimants appear 
who can establish a right, the capture stands justified, 
and the property is condemned to the government, 
or, in other words, not being restored remains in the 
government. * * * But the prize court, after all, 
is not a tribunal to which parties have voluntarily 
subjected themselves by putting either their persons 
or their property within its jurisdiction. On the con- 
trary, the property being usually on the high seas, 
and under neutral flags, is seized by force under pow- 
ers of war, and carried by force into the belligerent’s 
jurisdiction, and the neutral owner compelled to ap- 
pear before the foreign tribunal, the creature of the 
belligerent, or lose his property. The sovereign is, 
therefore, held responsible to the state whose citizen 
the claimant is, that no injustice is done by the cap- 
ture. Ifthe sovereign does not submit the capture to 
adjudication, or if the court is not constituted, or does 
not proceed in the manner recognized by the usage 
of nations, or, still more, if the sovereign should un- 
dertake to confiscate the property against the decision 
of his own tribunal, a cause of complaint exists be- 
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tween the two states which should form the ground 
of diplomatie representation.” 

It will be seen from an examination of this view of 
the question by Professor Dana, that these courts 
spring indirectly, but not less really, from the right 
of search, although their operation is directly enforced 
by commission from the sovereign, and moulded by 
conformity to the usages of public law. And this 
right is one which, vexatious as it cannot fail to be in 
all its immediate incidents, no matter with what 
courtesy or judgment it is exercised, is yet more pro- 
ductive of loss in its ultimate results if the ship and 
cargo are sent into port for adjudication. Hence in 
proportion as this right is curtailed, and the exemp- 
tion of private property at sea from capture and con- 
fiscation is extended, so in proportion will the cases 
over which these courts have jurisdiction be deprived 
of much of their importance. There is indeed another 
class of cases of which they never seem to have taken 
cognizance, and which in one shape or another are 
proper for the determination, or the arbitration rather, 
of a neutral state. These are questions in which it is 
not so much the legality of the acts, or the character 
of the property, of a neutral country or its subjects 
which are the subject of inquiry, as when the griev- 
ance complained of is the unfair employment, or the 
undue concession of rights, which in the abstract may 
not as; matters of strict law be open to question, yet 
which are, as granted or denied, exposed to the charge 
of unfriendliness or a departure from a position of 
true neutrality. Of this class a prominent instance is 
the case of the Alabama, in which no proposition of 
strict law was in dispute, but which did not the less, 
in one aspect of it, involve adeparture from that spirit 
of equity which should govern all transactions as be- 
tween neutral and belligerent states. 

These considerations would seem to point as a con- 
clusion to the advisability of neutral countries, or 
such one neutral state as may be agreed upon at the 
outset of a war, taking upon itself, by way of arbitra- 
tion, the duty of inquiring into, or, to use Mr. Dana’s 
expression, “ holding an inquest’’ upon, the legality 
of captures made upon the high seas in time of war. 
This view is not advanced without diffidence in face 
of the general acquiescence in the existing system, 
but in support of it may be alleged two other facts 
familiar to the student of the maritime law of nations, 
In the first place it is to be borne in mind that, al- 


though the existing arrangement has been accepted as | “"" 
| being complied with) it is with the latter court that 


that which on the whole was the best that circum- 
stances admitted of, yet that in the constitution of 
these courts consideration for the rights of neutrals 
had no place. Belligerent rights were at the time 


alone or almost exclusively regarded ; and while it is | 
| procedure, derives strength from two considerations 


undoubtedly true that the decisions of the prize 
tribunals of this country and of the United States are 
of admitted authority, and have never failed to com- 
mand universal respect, yet it is no less the fact that 


in other countries these sentences of courts, sitting in | 


the belligerent’s country, have been made instru- 
ments of great injustice. 
and is still, that the sentence of a foreign court of 
adiniralty of competent jurisdiction was binding upon 


all parties, and in all countries, as to the fact on which | 
the condemnation proceeded, where such fact ap- | 
peared, on the face of the s-ntence, free from doubt | 





The theory of course was, | 
| this jurisdiction rests, and which has been exten- 


and ambiguity.* But it was not long before the 
judges in England found it necessary extensively to 
modify this rule, and by many exceptions to guard 
against its being made an engine of fraud. 

“ We show,” said Lord Ellenborough in one case, 
‘‘sufticient respect to French sentences, if we attach 
credit in our courts to what they distinctly say. Itis 
often painful to go this length, considering the pirati- 
cal way in which they proceed, The sentence ”’ [of the 
admiralty court at Martinique, declaring the ship and 
cargo good and valid prize as being English property] 
“does not say the ship was not American, and it is not 
to be considered evidence of what it does not specifi- 
cally affirm. I dare say such sentences will be posi- 
tive enough in future, since those who frame them 
are disposed to consider every thing as good prize 
against all mankind.’’f 

So, on a subsequent occasion, his lordship expressed 
himself to a similar effect: 

‘““T am by no means,”’ he said, “ disposed to extend 
the comity which has been shown to these sentences 
of foreign admiralty courts. I shall die, like Lord 
Thurlow, in the belief that they ought never to have 
been admitted. The doctrine in their favor rests on 
an authority in Shower ¢ which does not fully support 
it, and the practice of receiving them often leads in 
its consequences to the greatest injustice.”’ 

And at length, in the most recent case in which the 
operation of these sentences was examined in an 
English court, we find the judges laying down the 
rule that the sentence of a foreign court of admiralty 
condemning a ship or goods as a lawful prize, is not 
conclusive in the courts of this country as to the 
ground of condemnation, unless stated on the face of 
it without ambiguity; and that it was competent to 
the courts here — that is, in a neutral country —to ex- 
amine the sentence carefully, to see whether it pro- 
ceeds on that which would be a just ground of con- 
demnation by the law of nations, or on another 
ground which would only amount to a breach of the 
municipal regulations of the condemning country. 

It of course follows from this, that if these sen- 
tences are not to be accepted as simply conclusive, 


| and as operating directly in rem, but may on any 


ground whatever be re-examined by the court of a 
neutral state before which the matter would come in 


| another shape (as e. g., acause of marine insurance 


alleged to be void from the warrant of neutrality not 


the decision of the case would virtually rest. 
The view here taken of the defective character of 


| prize jurisdiction as it exists under the present law 


of nations, and the necessity of amendment in the 


which we would here notice. The first is that a very 
considerable jurisdiction in cases of prize is already 


| vested in the courts of a neutral power, where its 


neutrality has been invaded, as for example, where 
the capture has been made within the limits of 
the neutral territory. The principle upon which 





* Dalgleish v. Hodson, 7 Bing. 504. 

+ Fisher v. Ogle, 1 Campbell, 418, 

t Hughes v. Cornelius, 2 Shower, 22. 

? Hobbs v. Hemming, 17 Com, Bench, N. 8. p. 791. 
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sively exercised by the courts of the United States, is 
thus stated by an eminent American judge: 

“The generai rule,’’ he says, “‘is undeniable, that 
the trial of captures made on the high seas, jus belli, 
by a duly commissioned vessel of war, whether from 
a neutral or an enemy, belongs exclusively to the 
courts of that nation to which the captors belong. To 
this rule there are exceptions which are as firmly es- 
tablished as the rule itself. If the capture be made 
within the territorial limits of a neutral country into 
which her prize is brought, or by a privateer which 
has been illegally equipped in such neutral country, 
the prize courts of such neutral country not only 
possess the power, but itis their duty, to restore the 
property so illegally captured to the owner, This is 
necessary to the vindication of their neutrality.’’* 

And in fact traces of the exercise on the part of 
Great Britain at an early time may be found, as Sir 
Travers Twiss points out, in the writings of Sir Leo- 


line Jenkins, who was judge of the high court of ad- | 


miralty in the reigns of Charles IT, and James IT,+ 
and Lord Stowell has incidentally recognized the 
right of a neutral country to take cognizance of prize 
of war, although the point has never vet been directly 
raised or decided in the English admiralty courts, 
Indeed not only is this so, but it appears that at one 
period in our history it was generally held to be 


within the competency of the admiralty court of a 
neutral power to take cognizance of all captures made | 


on the high seas of the property of its own subjects 
by belligerent vessels, if the captors should have 
brought their prizes into its ports.t The proposition, 
therefore, to intrust these courts with a jurisdiction 
still more extended and defined is not a novel one in 
public maritime law. But, secondly, the allowed 
hardship, if not positive injustice, of the present sys- 
tem, as bearing on neutral property belonging to 
private persons, seems to call for some such altera- 
tion as is here proposed. The case of such persons is 
a hard one, for not only is their only appeal to the 
courts of the captor sitting in his—the captor’s— 
country, and exercising a jurisdiction derived from its 
sovereign, but even where the capture has been held 
unlawful, and restoration is decreed, it is seldom that 
anything like adequate compensation is obtained for 
the loss incurred, For, as Professor Bernard remarks,? 
the jurisdiction of such a court is an incessant strug- 
gle with artifices and contrivances which are tradi- 
tional, easy to practice as they are difficult to unmask, 
and which, it may be added, have been matured into 
asystem under influences eminently favorable to 
belligerent, and untavorable to neutral, rights. But 
more than this, the practice —one of general accept- 
ance in miritime law, as it is one most repulsive and 
opposed to the ideas of modern civilization — accord- 
ing to which if the captor cannot, as the confederate 
states in the recent civil war seldom could, bring his 
prize into a port of his own country, he is justified in 
burning them at sea, this custom, exercised recently, 
as we know, in all its uncivilized severity, and not 
prohibited by international law or usage, may now 








* The Brig Alerta, 9 Cranch. 364. 

+“ Law of Nations,”’ p. 482. 

tSee Twiss, u/sup. . 

? Neutrality of Great Britain during the American 
War, p. 313. 








under circumstances of the least suspicion be resorted 
to by captors who see no other mode of disposing of 
their prey, and of weakening the resources of their 
enemy. The wanton destruction of the private prop- 
erty of innocent merchants would be considerably 
lessened, if not altogether removed — for it is seldom 
the captor’s own interest to exercise this swmmum jus 
of war, which is at the same time swmma injuria —if 
neutral ports, and neutral tribunals, rendered inviola- 
ble and sacred by the immunities thrown around them 
under the law and usage of nations, were to have the 
custody of and pronounce upon the property in bel- 
ligerent captures, 





OUR EUROPEAN LETTER, 
IIl. 
Lonpon, Aug. 24, 1870. 
EpitoR ALBANY LAW JOURNAL: 


In my last letter I spoke of the extent to which 
ameliorations have been introduced into the law of 
nations by general conventions and special treaties. 

A brief reference to some of the most important 
matters which have been made the subject of such 
modification will show that these steps toward the 
amendment of international law have already gone 
further than one who has not given attention to the 
subject might suppose, 

Among the text writers, doubtless a majority, and 
some of the best, authorities, recognize the old rule, 


| that in war it is lawful to do whatever is necessary to 


bring the enemy to terms, and that this rule applies, 
with some qualification, to reducing the general re- 
sources of the country as well as the military power. 
Indeed it is only by such a justification that the 
recognized right of capturing members of the royal 
family, of blockading open commercial ports, and of 
confiscation of private property, can be defended. 
The convention of St. Petersburgh, of 1868, forbid- 
ding small explosive balls, to which I alluded before, 
constitutes, however, a formal declaration on the part 
of the European powers of a far more strict and 
humane rule. It is true that the immediate purpose 
of the convention, and, in one sense, its only impera- 
tive provision, is the disuse of explosive balls weigh- 
ing less than 400 grammes (about 14 0z.); but it form- 
ally recites, as agreed on, principles which, when 
carried out, will go far toward restricting war to “a 
duel between two armies or navies,’’ and securing 
immunity for peaceful persons and pursuits. These 
principles are stated thus: that the only legitimate 
object which states should endeavor to accomplish 
during war is to weaken the military forces of the 
enemy; and that for this purpose it is sufficient to 
disable the greatest number of men; and that this 
object would be exceeded by the employment of 
means which uselessly aggravate the sufferings of 
disabled men, or render their death inevitable. And 


| the convention closes with an expression of the antici- 


pation of applying these principles to future questions, 
so as ‘to conciliate the necessities of war with the 
laws of humanity.’’ It is obvious that the same prin- 
ciple of limiting hostilities to attempts to weaken the 
military forces of the enemy (including, of course, 


| naval forces in this phrase), would forbid the blockade 
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or capture of open commercial towns, the making 


prisoners of peaceful civilians, and the confiscation of | 


private ships and private property not contraband. 

It will be remembered that Spain and the United 
States did not accede to the declaration of the congress 
of Paris of 1856—the treaty by which the leading 


| 


| 


European powers agreed onthe abolition of privateer- | 
| ieance, or, at least, their impressiveness; but are 


ing, the freedom of enemy goods not contraband, 
under neutral flag, and of neutral goods not contra- 
band under the enemy flag, and on the abolition of 
paper blockades, As the amendments introduced by 
this declaration are binding only as between the 
parties to it, our nation and Spain would not be en- 


| and their ludicrous appearance, 


itarian turn of mind was appointed to the post; and 
when he inquired into the origin of this unnecessary 
guard duty it was found that, a generation previously, 
when the wall had been painted, the then command. 
ant set a guard there to warn passers by of the paint, 
and a guard had been kept there ever since. 

Many of the legal ceremonies have lost their signif- 


still retained, notwithstanding their inconvenience, 
Among these is the 


| reading of the commissions upon the opening of the 


titled to claim the benefit of them in the present war. | 


But so fully have these rules become recognized as 
substantial principles, that the French government a 
month ago issued orders to their naval and prize 


authorities to entend the benefit of them to us and to | 


Spain. The North German confederation, it is well 
known, have renounced entirely, in the present war, 
the confiscation of private property not contraband. 

These principles were embodied in a bill, or project 
oflaw, proposed in June lastin the French corps 
legislatif, by M. Garnier Pagés, the adoption of whith 
would have embodied them in the French code, and 
would have invited the accession of other nations to 
the same; but the breaking out of the war, shortly 
after the bill was referred, seems to have suspended 
its consideration. 

When we turn from the laws of war to subjects of 
more common interest, the same tendency appears 
toward the growth of a new body of international law 


founded in positive provisions in the interest of civil- | 
| house, for the weekly gatherings of the farmers from 


ization and peace, and voluntarily adopted by the 
leading nations. 
For instance, the navigation of vessels of all nations 


assizes. 

Several weeks ago the sittings of the courts in bane, 
at Westminster Hall, terminated, and the assizes be- 
gan in the rural circuits, which correspond to our cir- 
cuit courts and courts of oyer and terminer. The 
proceedings of the assizes are reported daily in the 
London papers ; and the first report for the court at 
each shire town almost invariably commences in such 
a form as this: 

“Day before yesterday Mr. Justice A. B. opened 
the commissions of assize in this town. His lordship 
afterward attended divine service and the celebration 
of the communion at the church of St. C. D. The ser- 
mon was preached by the Hon. and Rey. E. F. This 
morning the business of the court was commenced, 
and the following causes were tried,”’ etc. 

In order to witness one of these ceremonies I went 
down to Guildford on the day appointed for opening 
the commissions in that town, a few days since. Guild- 
ford is a quiet place, consisting of one long street rising 
the slope of a valley through which a little river and 
the railroad run. This long, steep street has its market- 


the country ; its town-house, with a quaint projecting 


| clock ; its White Heart, and its Red Lion inns; and 


at sea is regulated by a body of uniform rules affecting | 


signal lights, fog signals and the means of avoid- 
ing collision. 


This law, known as the “ Rule of the | 


Road at Sea,” originated in England, and has been | 


adopted now by all the principal commercial nations, 


There is also a uniform currency in four of the | 


European nations, founded by a general treaty, which 
others are invited to unite in. 


The French government, under Napoleon III, have | 


made a great number of treaties with various powers, 


upon subjects affecting the business relations of their | 
| the principal inn was engaged, and both tables of the 


citizens. Thus it has one series of treaties for inter- 
national copyright, not only in works of literature, but 


also in painting, statuary, music, the drama, ete. | 


Another system of treaties provides for international 
postal money orders ; another set of provisions secures 
the protection of trade-marks; another regulates in- 
ternational railway traffic. As the glory of the mili- 


rudimentary cross-roads, not yet fairly developed into 
streets, lead from it on either hand to the old ruined 
castle, and the modern court-house, and to the fields 
and lanes beyond. ‘Tome thetown had the additional 
interest of being the birth-place of George Abbot, 
Archbiship of Canterbury, whose monument there is 
a “ hospital,’ or, as we should call it, an asylum, for 
aged poor, founded by him two hundred and fifty years 
ago. 

On the day of my visit the town was excited with 
the business of receiving the assizes. Every room at 


quiet coffee room were in requisition by attorneys, 
with their bags of papers. The chief constable of 
the town, arrayed in gorgeous colors, stood, staff 


| in hand, in the door of the little county court; and 


tary empire melts away, and personal power loses its | 
false prestige, these systems of treaties, I venture to | 


say, will remain among the most enduring and by 
far the most enviable monuments of the last emperor. 


I recently visited a rural town in England to see 


the assizes opened. 


the assizes court-house doors were placarded with signs 
indicating which entrances were appropriated to 
counsel, attorneys, jury, witnesses, and the public, 
respectively. Nobody knew at what time the cere- 
monies would take place. ‘ Boots,’ at the inn, who 
was the best authority on the point, said his lordship’s 
coachman had not yet told them at what hour to have 


| his lordship’s coach ready, but that the high-sheriff’s 


The tenacity with which ancient customs cling to | 


life in this country is proverbial. There is a story 
that at certain barracks a sentinel was kept always 


| 


hat box had arrived! I subsequently learned that the 
rector had received orders to hold himself in readiness 
to read the service at three o’clock, from which the 


pacing before a dead wall. None of the successive | town council, whose duty it was to be on hand and 


commandants of the post knew or cared why, except 
that such was the custom. At last an officer of a util- 


receive the judge, inferred that he would arrive by 4 
train which was due a little before three. Every thing 
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was well arranged to impress the public with the ex- 
alted nature of the occasion, and to keep the common 
mind on the tip-toe of expectation. 

Of course most of the barristers or counsel, and many 
of the attorneys, came from out of town, Attorneys go 


they take lodgings. A huge bulletin board stood on the 
table in the entry of the inn, bearing a printed list of 
counsel, with a blank for the address of each. From 
time to time their clerks came in and entered, each, 
the lodgings of his principal, opposite the name. 

These lines of demarkation in the profession are 
strongly drawn, and constitute a curious obstacle to 
the progress of law reform, in the fact that a mem- 
ber of one branch of the profession is not expected to 
know or care much about the departments of the law 
which are not directly involved in his duties. 

In due season for the train, his lordship’s coach, a 
huge vehicle of bright yellow color, burst on the daz- 
zled vision of the town. It was drawn by four fine 
horses, driven by a brilliant coachman in yellow small 
clothes, pink silk long stockings, pumps, and white 
gloves, and was-mounted behind by a footman, one 
size smaller than the coachman, but clothed to match. 
In this equipage his lordship was taken from the rail- 
way to his lodgings, escorted by the sidewalks full of 
admiring spectators. From his lodgings he soon came 
in the same style, to the court-house, but heralded 
now by two trumpeters walking before. 

After some delay in the robing room, he appeared 
in wig and red robes, and was escorted to the dais or 


platform of the court-room by the mayor and council | 


of the town, in red robes and cocked hats. An officer 
who had come down from London with a huge dis- 
patch bag was there in the center of the bar, and pro- 
claimed silence, while three great parchments, each as 


big as a newspaper, were unfolded and read; by | 


which the queen authorized her trusty and well be- 
loved, etc., to hold the assizes. 

I should need a pen with colors in it to describe the 
scene. The platform was crowded with bright hued 
dignitaries. The judge stood at his desk in the 
center, A grey horse-hair wig covered his head and 
shoulders, and his person was concealed in a red gar- 


hind. He stood biting the white feather of a long 
quiil, during the ceremony. The sheriff stood on his 
right, with glistening buttons, and a long white wand. 
The council were swelled up to aldermaniec propor- 
tion, by red rdbes turned up with fur, and concealed 
their heads under immense cocked hats. Next to the 
judge was a manin an ecclesiastical robe; but what 
his function was, or what idea legal or spiritual he 
represented in the performance, the Englishmen near 
me could not tell. The question it would seem had 
hever occurred to thein. 

The commissions having been read, the dignitaries 
passed out, and, taking carriages were driven to the 
church, followed by a motley crowd. On my way to 
the railway, I looked in at the church, as the service 
was proceeding. The colored robes, the wig and the 


sheriff’s wand, were in a row in the front pews. The | 


judge was seated directly before a low pulpit, as if 
teady to be preached to. There was a large force of 
singing boys in the chancel, the body of the church 








| power, even after he is dust. 
ment, turned up at the wrists with mauve silk, and | 
having a long peaked hood of the same material be- | 


| trusts, 





was entirely filled with the elite of the town, and the 
chief of police was in charge in person, in the lobby 
or vestibule. 

A fellow traveller said: ‘“* An American judge could 


| not be hired to go through that exhibition.’ 
to an inn: but it is not etiquette for counsel to do so; | 


I shall sail for home this week in the Russia, and 
by the time you receive this shall be at my desk in 
New York. AUSTIN ABBOTT. 

—— 
HUMOROUS PHASES OF THE LAW. 
xX. 

THE IMMORALITIES OF WILLS. 

Man has a natural longing to perpetuate himself, 
his likes and his dislikes, his ambitions, his ideas, 
He dreads to have his name die out, and desires male 
offspring, to keep it alive. If he is a link in along 
unbroken chain of family, he shrinks at the reflection 


| that he may be the last link; and hence arises the es- 


tablishment of an inheritable order of nobility. Above 
all he clings to material possessions. It is a bitter 
thought to most men, that others shall pluck the 
fruit of the trees which they have planted, and thrive 
under the roofs which they have reared, and follow 


| the North star in ships which they have built; and so 


one bestows his name on a forest or a graft of apples, 
another erects a block of houses and calls it after him- 
self, and the third nails his name to the broad stern 
ofasteamship. The desire exists in all; itis only a 
difference in measure. Napoleon desired to found a 
dynasty; Smith leaves his India-rubber business to 
his sons, and directs that the firm shall be Smith’s 
Sons. In others the desire has more of philanthropy, 
but not much less of vanity; one founds a library and 
another endows a college, but both insist that their 
name shall be attached to the gift. Few persons can 
do even as simple a thing as give a book, without 
writing their name as donor on the fly-leaf. 
experience has taught man that sooner or later he 
must give up his possessions, but he clings to the 
power of controlling what he leaves behind him. He 
wants to have his way, and make others feel his 
Like a trustee of long 
standing, he grows to consider the fund as his own, 
Instead of viewing his interest in the property which 
God has permitted him to accumulate, as usufructuary 
merely, he not only regards it as his own, but en- 
deavors toimpress the stamp of his ownership upon 
it after death. So, while his bones are slowly mould- 
ering, and cattle crop the grass that springs from his 
dust, he still has a bone of contention among his de- 
scendants or beneficiaries, in the shape of an estate 
burdened with conditions, or loaded with intricate 
None but the lawyers call him blessed. 

It has been a grave moral and legal question 
whether a man has a right to effect the disposition of 
his property by will. Political economists have dif- 
fered on this subject. Shall I not do what I will with 
my own? asks one. But another replies, you have 
no more right to direct the course of your property 
after your death than to dictate the policy of govern- 
ment. You are done with earthly society, and all you 
had falls back into the common fund. Society listens 
to man’s pleadings for posthumous power only ina 
measured degree. His right to make a will is every- 





228 


THE ALBANY LAW JOURNAL. 








where attended by limitations, differing according to 
the form of the government or temperament of the peo- 
ple. In some countries the rule “first come first 
served’ is adopted, and primogeniture obtains. In 
others the testator may give to whom he chooses, but 
not as long as he chooses—for not longer than two 
lives, for instance —on the theory that to control his 
estate for twice as long as he possessed it is a sufficient 
reward for getting it. In others, he is restricted in 
the objects of benefactions ; for example, if he leave a 
wife or child he cannot give more than a certain pro- 
portion to religious or charitable uses. In all com- 
munities he is prohibited from depriving his wife of 
dower in his estate. 

At first thought one would suppose that the law 
would care but little concerning the disposition of a 
man’s body after death, 
the bony parts of malefactors over to the surgeons for 


the instruction of students and the warning of the | 


evilly disposed. But if a man proposes to do this for 
himself by will, the law makes a great fuss, and even 
suggests that the idea argues insanity. It is related of 
Ziska, that, as hisend drew near, he commanded that 


drumsshould be made of hisskin, in order that, though | 


dead, he might yet speak terror to his enemies; he 
would have made a complete drum corpse of himself. 
In the case of Morgan v. Boys, the testator devised his 
property to a stranger, wholly disinheriting the heir 
or next of kin, and directed that his executors should 


“cause some parts of his bowels to be converted into | 


fiddle-strings, that others should be sublimed into 
smelling salts, and that the remainder of his body 
should be vitrified into lenses, for optical purposes,” 
In a letter attached to his will the testator said: ‘‘ The 
world may think this to be done in a spirit of singu- 
larity or whim, but I have a mortal aversion to funeral 
pomp, and I wish my body to be converted into pur- 
poses useful to mankind.” The testator was shown to 
have conducted his affairs with great shrewdness and 
ability, and, so far from being imbecile, he had always 
been regarded by his associates through life as a per- 
son of indisputable capacity. Sir Herbert Jenner Fast 


regarded the proof as not sufficient to establish insan- | 


ity, it amounting to nothing more than eccentricity, in 
his judgment, Judge Redfield, from whose work on 


wills I quote this case, remarks on it: ‘This must be | 


regarded as a most charitable view of the testators’ 
mental capacity, and one which an American jury 
would not be readily induced to adopt. We do not 
insist that the mere absurdity and irreverence of the 


mode of bestowing his own body, as a sacrifice, to - 


the interests of science and art, in so bald and awful 
a mode, was to be regarded as plenary evidence of men- 
tal aberration. But we have no hesitation in saying 
that a jury would be likely always to regard i! in this 
light, in the case of an unnatural or unofficious testa- 
ment. And we are not prepared to say it should not 
be so.” (What! that a jury should find against evi- 
dence?) ‘The common sense instincts of a jury are 
very likely to lead them right in cases of this char- 
acter. The man who has no more respect for himself 
or for Christian burial, than this will indicates, has 
no just claim to the regard or respect of others.” 
With great deference for the learned writer, I must 
differ from him. How can the law refuse to exe- 
cute a testator’s will, so far as it is not unlawful or 





The law sometimes hands | 








abhorrent to morals or contrary to public policy, 
unless the testator be proved to have been of unsound 
mind? Suppose, in addition to proof of his clear in. 
tellect, the objects of his bounty were unobjectionable 
or praiseworthy; suppose he should bequeath hig 
estate to the American Bible Society, for instance; 
shall we defeat his will because he also gives his bones 
to the New York Medical College? Refuse to exe- 
cute that portion of his will, perhaps, as against good 
morals and public policy, but don’t pluck up the 
wheat withthe tares. The disposition of this testator’s 
remains was undoubtedly repugnant to men’s finer 
feelings, but I must confess I see nothing improper in 
a great scientific man, like Agassiz, for example, be- 
queathing his skeleton to a university which he has 
done much to adorn, If he should die at sea it would 
be a much more sensible use of his bones than to give 
them to the fishes, although the latter might well con- 
sider such an event of poetic justice on one who has 
reduced so many of their tribe to skeletons, 

When a man comes to me to have his will drawn, 


} and proposes to make his bounty to his wife depend- 


ent on her * remaining his widow,” I always feel an 
ardent desire to kick or otherwise evilly entreat that 
man. I am generally able to convert such heathen, 
If I fail, my omission to act on my aforesaid muscular 
impulse is wholly owing to the restraining power of 
divine grace. A good thing for such men to remem- 
ber is the golden rule: “ Whatsoever ye would that 
others should do unto you, do ye even so unto them.” 
Would they like to have their rich wives leave such 
wills behind them? The welkin would ring with 
their howls. That men can go out of life leaving such 
testamentary directions is an evidence of their desire 
to perpetuate their jealousy, as well as their memory 
and wealth. Of such it cannot be said, 

“ The good men do lives after them ; 

The bad is oft’ interred with their bones.” 
Perhaps, quite probably, the very money so grudgingly 
bestowed came from the wife; indeed, it may have 
been given her by a former husband; or the wife may 
have earned it in teaching music or keeping a board- 
ing-house, and weekly handed it over to a mean- 
spirited wretch ofa husband, who never did an honest 
hour’s work in his life, but having lived on his wife 
all his days is bound that no other man shall ever 
have the like temptation. I have noticed that such 
men generally contrive to get their wives to sign off 
all their dower right in their life-time. Sothere isno 
inducement left for the poor creatures to be extrava- 
gant. Some communities have had the good sense 
and magnanimity to declare such devises void, as 
being in restraint of marriage, but New York has not 
arrived at that pitch of moral elevation yet. Our state 
has been the pioneer in all other reforms concerning 
the rights of married women, and now wives among 
us enjoy pecuniary priviieges in a larger degree than 
in any other state, I believe, and in a larger degree than 
their husbands. Why then do we yet retain this 
heathenish concession to the jealousy of hateful hus- 
bands? Inacommunity where the right of a wife to 
hoid separate property is not recognized, there might 
be some pretext for sanctioning the practice, on the 
hackneyed argument that asecond husband might 
waste the savings of the first; but where she is con- 
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stituted equal toher husband in respect to rights of 
property, this reasoning fails. What right has any 
man to adjudge that his widow shall not marry again, 
or inflict a pecuniary penalty on her so doing? All 
the pious expressions that the language is capable of, 
cannot cover up the wickedness of such a provision, 
It is really blasphemous to invoke the name of God 
God does not bless 
jealousy, envy, hatred, enforced celibacy, The spirit 
of such testamentary dispositions is well ridiculed in 
an old quatrain which I have carried in my memory 
for some years: 


in favor of such a testament. 


“In the name of God, amen: 
My feather-bed to my wife, Jen; 
Also my carpenter's saw and hammer; 
Until she marries; then, God damn her!” 


Only one degree less mean is the habit of wreaking 





posthumous vengeance on a disobedient child by | 


” 


“cutting him off with a shilling.’’ One may possibly 
be excused for a hasty act of this sort, but when the 
deliberate judgment approves it and lets it stand, it 
argues a screw loose in the testator’s moral machin- 
ery. 
at the commencement of his will, why does he not 
recall sundry expressions of scripture : 
sun go down upon thy wrath; “ He that hath no 
rule over his own spirit, is like a city that is broken 
down and without walls ;’”’ “* Vengeance is mine, I will 
repay, saith the Lord?” 
where children prove permanently unworthy of 
parental benefaction. the 
common cases, as, for example, where a daughter mar- 
ries a man whom her father dislikes, 


But I am speaking of 


Such a 


those who held the closest associations with females 
of African descent. So, I believe, the men who are 
the most ‘“‘ sensitive’ about the honor of their wives 
and daughters, and most apt to go temporarily crazy, 
and shoot people, are those who practically have least 
regard for the honor of other men’s wives and daugh- 
ters. 

“ven when a man has no claims of family upon 
him, he can hardly be content with making good 
gifts in secret; he must proclaim them, An amus- 
ing instance of a man’s pride and piety living after 
him may be found in Downing v. Marshall, 23 New 
York, 366. This wasan action to obtain a construction 
of awill. The testator, an excellent and pious man, 
Was a manufacturer of cotton goods, on whose adven- 
tures the Lord had smiled, and whose wealth conse- 
quently loomed up in large proportions. Being one 
of the earliest and most extensive manufacturers in 
the country, and justly proud of his material success, 
and being also childless and without kin on this side 


| of the ocean, he resolved at once to perpetuate his 


While he is writing or reading the good words | 


“Let notthe | 


Undoubtedly cases occur 


name and commemorate that liberality toward char- 
itable and religious objects for which he had always 
been remarkable. So, with the help of an attorney, 
he concocted and left behind him, as a beneficial fund 
for half a score of lawyers, one of the most singular 
wills that it ever entered into the heart of man to 
conceive. It might have been worshiped without 
breaking the commandment against idolatry, for it was 
not in the likeness of any thing. His scheme was, ina 


| word, to have his executors carry on his manufactur- 


| corporations! 
one | 


came to me once to have his will drawn, or rather a 


man who proposed to cut his son off because he had 
married a woman whom the father did not approve. 


The old man was a plain farmer, who, when I asked | 


his reason for this course, replied: ** Well, I haint 


got nothing again the gal partikler, only she’s a 


schoolmarm.”’ ‘‘ Well, what of that?’ ‘Why, she 
don’t know nothing about housekeeping !’”’ 
evident that it might have been beneficial to the old 
man if Ae had fallen in with 
young days. 


a schoolmarm 
What aworld this would be, now, if 
children were compelled to marry as their parents 
should dictate! THlow much it would add to conjugal 
fidelity and happiness! Look at France, where such 
Marriages are substantially the rule. It would be- 


ing business for the benefit of religious and charitable 
He left his manufacturing establish- 
ment to his executors in trust to carry on the same 
and divide the profits in certain proportions between 
the American Tract Society, the American Home 
Missionary Society, the American Bible Society, and 
the Marshall Infirmary, the latter being a hospital 
which he had founded. But the architects of this re- 
markable scheme had heard that it was against our 


| laws to tie up property for more than two lives, and 


It was | 


so they provided that the trusts were to continue dur- 


| ing the lives of two young men named in the will, 


in his | 


| tion among the same _ beneficiaries. 


and on their death the property was to be sold, and 
the proceeds were to be divided in the like propor- 
The court held 
the trust void, and that the estate descended to the 


| next of kin, subject to the direction to sell and divide 


come necessary to erect a divorce court at once, with | 


a large number of judges, to relieve each other. 


Another frequent excuse for disherison, is moral mis- 

Fathers | 
ought to be extremely deliberate in such a decision. 
IfChrist could pardon Magdalen, a father may par- 


conduct of a child, especially of a daughter, 


don his erring daughter. Especially when he cannot 
say that her straying is not the result of inherited 
passions or of defective moral teaching. ‘* Let him 
that is without sin among you cast the first stone.” 
How humiliated ought such a father to feel, when 


on the falling of the two lives. The court in effect 
decided that the business of the religious societies 
was the printing of tracts and Bibles, and not of cot- 
ton cloths; even religious pocket handkerchiefs, cal- 


| culated for the meridian and intelligence of heathen- 


| dom, would not answer. 


The Home Missionary 


| Society, being unincorporated, did not participate in 


the benefits of the will in any degree. It took eight 
years and cost $50,000 to establish the legal meaning 


of the will, which was a very different meaning from 


perhaps he is in the habit of sinning, under the | 


promptings of his passions, every month of his life! 
During the prevalence of negro slavery in this 
country, I noticed that the men who were the most 
fearful of the consequences of ‘ amalgamation” and 


loudest in their denunciations of it, were usually | 


what the testator intended. Perhaps the result was 


| designed by Providence as a rebuke, for the scheme 


which the testator had contrived to minister to his 
vanity, by carrying on his manufacturing establish- 
ment as long as legally possible after his death, was 
frustrated, while the purely benevolent objects alone 
were effected. His trust in Providence was approved ; 
his trust in man was held void under the statute. 
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If there is not now, there some time will be,a 
special department in lunatic asylums for the treat- 
ment of lawyers who have become insane in the in- 
vestigation of the law of charitable trusts and relig- 
ious uses, and especially in the endeavor to ascertain 
what is at present the rule on those subjects in this 
state. I have too much regard for my own reason and 
that of my readers to attempt any analysis of the 
legal situation of these questions, but will offer a few 
suggestions upon them in a moral point of view, or 
rather a legal-moral point of view, for law and morals 
are so bound together that it is difficult to separate 
them. 

Some philosophers teach that every human action, 
even if it have the semblance of charity, springs 
from selfishness. Thus,if I givea beggarasixpence, 
it is not on account of the beggar, but because it con- 
fers pleasure on myself. This is a hard view of 
human nature, but has some plausibility. 
hardly be on this theory alone that a rich man im- 
poverishes his family by giving his estate to found a 
church or a hospital. Some other influence must 
enter into the operation, such as fear. The church 
men have always had such powers of persuasion, that 
it has been found necessary to check them by legal 
restrictions. Poverty wasinculcated to certain orders 
of monks, no doubt the better to fit them as beggars. 
At all events their begging has always been remark- 


ably potent and attended by most significant re- | 
sponses. They have prevailed on moribund and | 


wealthy sinners with as much certainity, if not by 
the same means, as the highwayman in the ballad on 
the coachman ; who 

“Put an ounce of lead in his nob 

And purwailed on him to stop.” 

Swinburne, who is one of the most entertaining 
writers in the world, gives, in his treatise on wills, 
the case of a monk, who came to a dying gentleman, 
to make his will. The monk asked the gentleman if 
he would give such a manor and lordship to his 
monastery. The gentleman answered yea. Then if 
he would give such and such estates to such and such 
pious uses. The gentleman answered yea, to them 
all. The heir-at-law, observing the covetousness of 
the monk, and that all the estate would be given 
from him, asked the testator if the monk was not a 
very knave, who answered yea. And upon the 
trial, for the reasons above said, it was adjudged no 
will. The New York legislature may have read or 
heard of this scene, for in 1848 they enacted that no 
testamentary gift to any benevolent, charitable, scien- 
tific, or missionary society or corporation shall be 
valid, unless the will be executed at least two months 
prior to the testator’s death ; and, if he leave a wile, 
child or parent, the gift shall be valid to the extent of 
one-quarter of his estate, but no more. In 1860 the 
extent to which such bequests are valid was enlarged 


to one-half the testator’s estate, and literary and re- 
ligious associations and corporations included within | 
| iniquity; therefore, I died in exile; but while unjust 
provision for the benevolent gentleman who should | 


those provisions. This would have been an awkward 
desire to leave money to portion deserving old maids,* 
and let his own daughters pine in single-cursedness 
for want of portions; and to the other person, with a 





* Stat. 43 Eliz. ch. 4. 


It could | 





nautical passion, who should yearn to set up a post- 
humous life-boat,* compelling his boys to “ paddle 
their own canoe ;”’ or to a third, who having been pos- 
sessed in life by “the root of all evil,’ should, when 
death approached, contemplate bestowing his estate 
to plant a botanical garden,t leaving his daughters to 
fade as wall-flowers, and his sons, having sowed 
their wild oats, to go to seed in penury; all of which 
testamentary schemes have been held to come within 
the definition of charitable. Such testators ought to 
remember and act upon fhe adage, *‘ Charity begins 
at home.” 

Those who build up great religious trusts, to the 
exclusion of family, should think upon the scripture: 
“Tf any provide not for his own, and specially for 
them of his own house, he hath denied the faith, and 
is worse than an infidel.’’ If one were to believe all 
the clergy tell him, he must conclude that gifts to 
religion are the best pecuniary investments he can 
make in life. They tell us that the more money one 
gives away, the more money he will get in return, 
Now there are two objections to this argument of the 
First, itis a very sordid and mean appeal; 
and second, it is not true, in a pecuniary sense. “To 
him that hath shall be given.’”? One should give to 
good objects according to his means, but let him not 
be urged by any such appeal to make an extravagant 
or disproportionate donation, however deserving the 
object. Let him not be seduced by those convenient 
blank forms of testamentary gifts, which the great 
religious publishing houses put forth on the covers 
of their publications. No matter how pure a man’s 
motives, he has no right to ignore the claims of blood, 
It is possible that he may be absorbed by religious 
zeal to such an extent as to deny the faith which he 
would advance, and in his efforts to convert the 
heathen, he may become worse than an infidel. 

When a man is about to die, he ought to forgive his 
enemies, but occasionally we find a will perpetuating 
the testator’s spite and sense of earthly injuries. 
Such was Dr. Rowland Williams’ recent will. The 
testator was a contributor to the famous volume of 
‘* Essays and Reviews,”’ published in England some 
years ago, and author of the article therein entitled 
‘“* Bunsen’s Biblical Researches,’’ on account of which 
he was prosecuted before the court of Arches, con- 


ehurch, 


victed and sentenced to suspension for one year —a 
sentence afterward revoked. He was once professor 
in the College of St. David's, Lampeter, South Wales, 
but having some difficulty with the faculty, he exiled 
himself to a neighboring town, where he died, leaving 
in his will £50 to the town of Lampeter, one-third of 
the income of which is perpetually to be given to the 
town crier, “for making proclamation once a year, 
about midsummer, on a market day, that I, Rowland 
Williams, never consented to the election of George 
Lewellin to a scholarship in this college, but in this 
as in other things I was foully slandered by men in 
high places; because I loved righteousness and hated 


men permitted me, I both kept the needy student by 
his right, and defended the alms of the altar of God.” 
It remains to be seen whether this direction will be 





* Johnson v. Swan, 3 Madd, 457. 
+ Townley v. Bedell, 6 Ves. 194, 
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executed. Should it be approved, it would become 
abad precedent, for scores of men might adopt the 
same peculiar expedient for perpetuating their cen- 
sure, and it would thus result in a erying evil. Market 
day alone would not suffice, nor midsummer’s heats, 
but every day, Sundays not excepted, summer and 
winter, would be vocal with the uncherubic officials, 
who continually would cry. 

The last thing that is done toa man is to build a 
monument over bis remains. A few thoughts on be- 
quests for such purposes will form a fitting close to 
this paper. The topic has been suggested to my mind 
by the testament of a distinguished soldier, recently 
deceased, in which there is a bequest of $50,000 for a 
mortuary monument. It has been held that the 
erection of a monument to perpetuate the memory of 
the donor is not a charitable purpose.* The question 
arises, is such a bequest to be applauded, even if sus- 
tained in courts of law? Can it answer any useful 
Is it not a monument to the testator’s 
vanity? A monument at Thermopyle or Bunker 
Hill, commemorating a great event, and erected by ¢ 
grateful people, incites the beholder to patriotism, A 
monument to an individual, even, provided it springs 
from the gratitude of others, is an appropriate offer- 
ing. But is it not better to leave the erection of such 
a monument to that grateful people or those mourn- 


purpose? 


ing relatives? Of course I am speaking of very costly 
erections. How 
morals, when Lazarus, with his sores unhealed, may 


is such a bequest defensible in 


lie at the foot of the costly pile, and houseless wretches 
may cower under its shelter to escape the north 
wind? Let the great equestrian statue be set up, 
then; it will only serve to remind the moralist of 
posthumous pride that goes on horseback, while living 
poverty hobbles a-foot. 

On reading the foregoing it strikes me that it is not 
strictly “‘humorous.”’ It sounds more likea sermon. 
3ut a sermon on legal matters is a humorous idea, 





and it may go for what it is worth, as humorous or | 


serious, 
ew 


CURRENT TOPICS. 

We are very fearful that the legislature of the state 
of New York is in danger of losing its laurels. The 
English parliament has been doing some “ tall’’ busi- 
ness in the way of legislative blundering. In the 
statute book just published, the first section of the 
first act shows a “‘ blunder of the first magnitude ;” in 
fact, so huge as to reduce the section to a dead letter. 
What lies beyond, we cannot say; for, with such a 
“ghost at the gate,’’ we deem it prudent to withdraw. 
The Solicitors’ Journal very sensibly suggests “ that 
the first section of the first act of next session should 
be a section to correct the blunder of the first section 
of the first act of last session, and to give it some 
sense and some operation.”’ 





be entered in any suit dissolving the bonds of matri- 
mony, except upon the verdict of a jury.” By the 
present arrangement, when the defendant does not 
appear, the case is referred to a master in chancerys 
and upon his report a decree is entered. As these 
masters are all ** honest men,’’ according to the Legal 
News, we do not see how a jury-trial is to help the 
matter. We would suggest to our contemporary that 
the fault, if fault there be, is in the law, rather than in 
its administration. 


There are two or three recent decisions relative to 
the admissibility in evidence of unstamped instru- 
ments, that are worthy of notice. In Schermerhornv. 
Burgess (55 Barb. 422), the question in point was 
whether the collector of the district in which the 
plaintiff — the holder of a promissory note — lived, or 
the collector of the district in which the defendant, 
the maker of the note, lived, was the proper person to 
affix the stamp to an unstamped instrument. The 
court held that the,collector of the plaintiff’s district 
was the one. The court remarked that it did not see 
that any stamp was necessary upon the note, either 
for the purpose of its being used as evidence upor 
the trial, or otherwise, in view of the express finding 
of the referee that the stamp was omitted by mistake, 
and without intent to evade the law. But this was 
clearly obiter. The other cases are Bunker v. Green 
(48 Illinois, 243), and The United States Express Co. 
v. Haines (Id. 248), in both of which the question was 
directly in point, and the court held that the acts of 
congress, rendering invalid as evidence instruments 
not stamped, are applicable only when such instru- 
ments are offered as evidence in the courts of the 
United States, and that the legislature of the state 
is the only legitimate authority to declare what 
shall be evidence in the state courts. The same court 
has twice before made the same decision—in Latham 
v. Smith (45 Ill. 29), and Craig v. Dimock (47 Tll. 308), 
and the supreme judicial court of Massachusetts has 
also twice given a similar construction to the act: 
Carpenter v. Snelling (97 Mass, 452), Lynch v. Morse 
(Id. 458). 


The peculiar position occupied by the coroners’ 
court and the importance of the duties intrusted to 
its jurisdiction have been strikingly shown in the in- 
quest lately held upon the body of Mr. Nathan, The 
proceedings in connection with that inquest have 


| also made evident the utter unfitness of the coroners’ 


jury to investigate concerning the manner of the 
death of any person supposed to have been murdered. 
The main object of such an investigation is to determ- 


| ine at once who is probably the guilty party, to pre- 
| serve so far as possible those evidences which time 


and human design or carelessness would remove, and 


| more than all to collect and place in an enduring 


| form all testimony that may be obtained while the 


Chicago has of late attained a by no means enviable 
notoriety in the matter of divorce. We notice in the 
Legal News, of that city, a proposition to remedy the 
evils attendant upon their present system in divorce | 
matters. The proposition is, ‘* That no decree shall | 





* Melick v. Pres't of the Asylum, 1 Jack. 180. 


| and interest of the people of its locality. 


event with its surroundings is fresh in the recollection 
Evidently 
the worst possible body to do these things is a jury. 
Composed of men unaccustomed to the consideration 
of evidence, and not always discreet, it is never 
effective unless under the complete control and 
direction of some person familiar with the duties it is 
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ealled upon to perform. And in order that such per- 
son shall, as seldom as possible, control the action of 
the coroners’ jury the law expressly excludes all 
practicing lawyers from this office of coroner, (1 R. 
S. 109, 227.) Is it amy wonder then that with such 
cumbrous arrangements for the detection of crime, so 
many murderers escape? Indeed, were it not for the 
vigilance and energy of private persons acting inde- 
pendently of the machinery of the law, a man of 
ordinary shrewdness might commit secret murder 
with perfect security against any discovery being 
made through the action of this inefficient tribunal. 


Not only do the coroners’ courts utterly fail in do- 
ing the work for which they are intended, but they 
frequently, under the guise of a performance of their 
duties, inflict annoyance and injury upon those who 
are so unlortunate as to be brought in contact with 
them. Usually presided over by men unfamiliar 
with the laws governing the production of testimony, 
the examinations before them are in many instances 
conduecte| with disregard not only of courtesy, but 
of the law of the land. A person unacquainted with 
his rights is o!ten subjected to a series of cross-ques- 
tions not merely concerning his knowledge about the 
point at issue, but in reference to his private life, and 
to matters he has a right to keep concealed from the 


world. To be sure if the questions asked are im- 


proper, he may refuse to answer; but he is allowed 


no counsel to assist and protect him, while the court, 
for the most part, neither Knows nor cares what are 
his rizhts. It may be said that an upright and virtu- 
ous man neel hive no fear to let the world know in 
what manner he passes his time. But the guilty and 
depraved are entited to protection from the laws; 
and even were this not so, there are passages in the 
lives of the best of us that we would not wish ex- 
pose | to the criticism of the world, If examinations 
into private character at coroners’ inquests shall here- 
after fliow to any extent the precedent furnished by 
the late Nathan inquest, public sentiment will demand 
the tran.sier of the duties of the office to some other 
authority. 

Itis asingular and lamentuible fact that an effort 
was made at the recent session of the South Carolina 
leg slature to strike from their statute books the pro- 
vision authorizing the employment of stenographers 
We regret that we are not in- 
The introduction 


in the circuit courts. 
formed us to the result of the effort. 
of stenozgraphice reporting into courts of law is the 
most, and, perhaps, the only, important improvement 
which has been made in the administration of justice 
during the last century. For more than fifty years it 
has been the common practice in Great Britain, of 
counsel and litigants, to employ stenographers to take 
evidence; but we believe that to the state of New 
York belongs the credit of first making the stenog- 
rapher an official adjunct of the courts. Lllinois, 
Maine and South Carolina are the only states that we 
now recall as having generally followed the example 
set by New York, though there are some other states 
which have provided fur stenographers in particular 
localities. The advantages of the system are so de- 
cided and patent, that every state in the Union will 


i 


counsel and litigants, by having an accurate record 
of the proceedings, there is a manifest economy re- 
sulting from the presence of a stenographer. Causes 
are tried in a third of the time which would other- 
wise be required. And witnesses and jurors are so 
much the sooner freed from their attendance upon 
the court. The reduction of court expenses is more 
than a compensation for the expense of an official 
stenographer. ‘The system has been in vogue in this 
state for nearly ten years, and the only persons, so 
fur as we know, who dislike it, are lying witnesses 
whose inventive faculties are hardly able to keep 
pace with the rapidity of the examination thus made 
possible. 


W. Forsyth, an English Q. C., has published a book 
entitled ** Inipressions of America,’’ in which he ex- 
pressed himself as follows about the American courts: 
“T need not say that among the judges, advocates, and 
juries, there are to be found some of the ablest men 
who have ever adorned the profession; but I will 
only speak of a few peculiarities which struck me, 
In the first place, there is no legal costume — not 
even a gown; and this, I think, is a mistake. No 
sane people would think of introducing our wigs, 
which, I believe, astonished the Japanese when they 
were here more than any thing else they saw in Eng- 
land; but an appropriate dress would add dignity and 
respect to the bench and the bar. There is certainly 
in some of the courts a want of what we should think 
proper decorum. At Chicago I listened for some time 
to a trial where the question was as to the right of the 
plaintiff to what, in the Illinois law, is called a me- 
chanic’s lien, Thesubject in dispute was dull enough, 
When I entered the 
courts people were smoking ad libitum ; but this was 


but the scene was amusing. 


during an adjournment, and when the trial was re- 
sumed the judge said that they must put out their 
cigars. The jury sat on rows of chairs, in front of 
which wasalow iron bar; and the counsel, in address- 
ing them, walked backward and forward, ever and 
anon spitting vehemently. One of them frequently 
declared that his learned friend had gc¢ into a “ pretty 
and this accounted for the weakness of his 


” 


tight fix, 
arzument. In the mean time the judge, whose ob- 
servations showed that he was an acute lawyer, de- 
scended from his seat, and taiked with some of the 
bystanders —I was going to say he joked, but he 
looked much too dyspeptic for that. In Philadelphia 
I once heard an advocate, who was interrupted by a 
judge, address him with great earnestness as‘ my 
dear sir!’ Public officers in the United States, from 
the president downward, are underpaid, and the 
judges are no exception to the rule. Their salaries 
are quite inadequate to their station; and I met one 
day at dinner a distinguished and able judge, who was 
just leaving the bench to resume his practice at the 
bar, for the avowed reason that he wanted a better in- 
come for his family. Thisisa great evil; but a worse 
one is that of choosing the judges by popular elec- 
tion, and “running’’ the candidates, as if they were 
striving for a political office. I think that in Phila- 
delphia this system is discontinued, and it ought to be 
abolished everywhere.”’ 
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The New York Tribune has just made public a let- 
ter written by Chief Justice Chase in 1868, which con- 
tains the following statement with regard to the trial 
of Jefferson Davis. The Tribune adds, by way of 
editorial comment that, ‘‘ No man, not blinded by 
partisan passions, ever doubted that in this, as in all 
other judicial questions, officially brought before him, 


the chie!-justice did precisely and only that which his 
judgment and his conscience told him was his judicial 


duty.” 

“As to the trial of Jefferson Davis, the amount and 
kind of misrepresentation is astonishing. The facts are 
simply, I neither seek nor shun the responsibility of 
trying anybody. (My purpose is to do my duty asa judge, 
honestly and faithfully, turning neither to the right nor 
the left.) While military authority was supreme in the 
South, as an incident of the war, and anybody could be 
tried by military commission, no justice of the supreme 
court could properly hold a court there, This state of 
things lasted from before the surrender of Lee, in April, 
1865, till the final suppression of the rebellion was pro- 
claimed, in 1866. Meantime, in July, 1866, an act of Con- 
gress, by changing the circuits, had deprived the justices 
of the supreme court of jurisdiction in the southern states, 
and jurisdiction was not restored until March, 1867, when 
congress passed the necessary act. Of course, from July, 
1866, to March, 1867, neither the chief justice nor any other 
Any editor of 
At the time 
the act of March, 1867, was passed, the supreme court was 


justice could try anybody in Virginia, 
any newspaper would have as much right. 


sitting in Washington, and the chief justice was bound 
to be there, but he wrote to the district judge at Rich- 
mond, Va., that he would come down and join him in 
holding the court as soon as the supreme courtadjourned 
in May. Jefferson Davis, however, was brought before 
the district judge and bailed in May, before the supreme 
court adjourned, This seems to have been done by a sort 
of consent, and it was done without any conference with 
the chief justice, and was a matter of which he had no 
control, The counsel on both sides were informed by the 
district judge that the chief justice would come ina few 
days, and if a trial had been desired on either side it could 
have been then had in that very month of May. In Oc- 
tober, 1867, an adjourned term having been appointed to 
be held at Richmond on the Lith of November, the chief 
justice caused the parties to be notified that he would 
attend at that time, in order that the trial might take 
place, if parties were willing. He did accordingly attend, 
but the parties were not ready; this was in November, 1867. 
Since then the chief justice has been obliged to attend 
the supreme courtat Washington. One thing is certain, 
there has been no term at Richmond since the capitula- 
tion of Lee, which the chief justice could have attended, 
at which he attended; and another thing is 
elear, that the trial of Jefferson Davis might at any time 
take place, that is, since his capture in May, 1865, either 
by military commission, when military commissions 
were being held for the trial of offenders under the au- 
thority of the president, or by a court held by the district 
judge. The chief justice, therefore, is in no sense or in 
the least degree responsible for the delay which has taken 
place. Until last May he could not try him, and since 
that time he has always been ready.” 


has not 


->- 


The case of Mrs. Wise, widow of the late Henry A. 
Wise, late rector of Christ Church, in Baltimore, against 
the Mutual Benefit Life Insurance Company of New 
Jersey, has resulted in a verdict for the plaintiff for 
$21,564.76. The company had refused to pay the amount 
of the policy on the ground of the ill-health of Mr. Wise 
before the insurance was effected. 








OBITER DICTA. 


Does it follow that Shakespeare was a prophet because 
he said in the second part of King HenryVI, act iv, scene 
7, that “Kent, in the Commentaries * * writ?” 

A story is told of a clergyman who, on making the 
customary prayer at the commencement of a term of 
court, prayed the Almighty “to overrule the decisions of 
this court.” He evidently believed in an “overruling 
Providence,” 

A bailiff who, while in endeavoring to execute a war- 
rant, had been made by a mob to swallow his writ, re- 
turned to the courtand reported what had befallen him. 
Lord Norbury, who was on the bench, quietly remarked 
that he “hoped the process was not returnable in his 
court.”’ 


Erskine is said to have been a failure at an after-dinner 
On one oceasion, after dining with the Fish- 
mongers’ company, he attempted an impromptu speech, 
and made such sad work of it that some one present 
asked him ‘** whether it was in honor of the company 
that he floundered so.” 


speech. 


A lawyer, more careful of technicalities than of proba- 
bilities, set forth the following among other allegations 
ina complaint for assault, ete.: ‘* And plaintiff further 
alleges that at said time and place, the said A. B. said to 
complainant, ‘if youcome another step nearer I'll kick 
you to hell,’ which complainant verily believes he would have 
done.’’ 

We commend the following specimen of index-making 
A. being engnged in 
looking through an index saw under the letter ‘*B” the 
following: ‘ Best, Chief Justice — his great mind.” Turn- 
ing to the page indicated he found the following: “ Chief 
Justice Best said he had a great mind to commit the wit- 


to the indexer of the session laws, 


ness for prevarication.” 

Henry Crabb Robinson, in his “* Diary,’”’ relates the fol- 
lowing instance of “strict construction.” It was a case 
of settlement at the Clerkenwell sessions, and the ques- 
tion was whether the pauper was settled in parish A, or 
B.: ‘*The house he occupied was in both parishes, and 
models both of the house and the bed in which the 
pauper slept were laid before the court, that it might 
ascertain how much of his body lay in each parish. The 
court held the pauper to be settled where his head 
(being the nobler part) lay, though one of his legs, at 
least, and great part of his body lay out of that parish.’ 





DIGEST OF RECENT AMERICAN DECISIONS, 
SUPREME COURT OF ILLINOIS.* 
ASSIGNMENT. 

Of note in the hands of the payee: of the legal title. — What- 
ever assignment the payee of a note may make upon the 
same, he does not by such assignment pass the legal title 
to his assignee, while it still remains in the hands of the 
payee or assignor. While the note so remains in the 
hands of the payee, it is under his control, and he may 
bring an action upon it, in his own name, and he may 
erase or otherwise render the assignment inoperative. 
Richards et al vy. Darst. 


ALIEN ENEMY. 


1. Contracts made prior toa war: and of the right to sue. — 
The rule of law which holds contracts with an alien en- 
emy to be void, has no application to contracts entered 
into between citizens of different states prior to the com- 





*From N. L. Freeman, State 
Illinois Reports. 


Reporter, to appear in Volume 51 
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mencement of war between such states. Stiles v. Easley. 

2. In this case, a citizen of the state of Virginia had, 
before the commencement of the late war of the rebellion, 
sold a tract of land lying in this state, and transmitted 
to a party here a deed to the purchaser, with directions 
to the person to whom it was sent to deliver the deed and 
remit the first payment on the land, and also the notes 
and mortgage to be executed by the purchaser to secure 
the residue of the purchase-money. The party receiving 
the deed obeyed these instructions, except as to trans- 
mitting the notes and mortgage, which he retained, and 
in the years 1863, 1864, pending the war, collected them, 
Heid, the contract, having been made before the war com- 
menced, was not within the rule which would render it 
void, as having been made with an alien enemy, and 
upon the return of peace the law at once raised an im- 
plied assumpsit, on the part of the person so collecting 
the notes, to account to the owner for the amount, Jb. 

3. While hostilities continued, a citizen of a hostile 
state was disabled from suingin ourcourts; but such dis- 
ability ended with the war. Jb. 


BOARD OF SUPERVISORS. 

Thewr power to reconsider the levy of a tax. — A board of su- 
pervisors, having passed a resolution levying a tax for the 
building of a bridge, on the following day reconsidered 
that resolution and laid it upon the table, before it had 
become a record of the board, and before any rights had 
accrued under it, or duties imposed by it. Held, the 
board had the power so to reconsider their action, and 
their cierk had no right to extend such tax upon the col- 
lector’s books. Beckwith vy. English. 


BREACH OF PROMISE, 


1, To marry. — It is competent, inan action for a breach 
of promise of marriage, for the plaintiff to prove that she 
appeared to be sincerely attached to the defendant. 
Sprague v. Craig. 

2. Admissibility of : in mitigation of damages. — And where 
the plaintiff, in such case, had introduced evidence to 
prove that the defendant was a man of large wealth, for 
the purpose of increasing the amount of damages sought 
to be recovered, it was competent for the defendant to 
offer, in rebuttal, evidence of the fact that property be- 
longing to the defendant had, without his consent, been 
sold, since the commencement of the suit, to satisfy pre- 
existing indebtedness, under a mortgage given to secure 
the same prior to a breach of the contract for which this 
suit was brought. Jb. 

3. It is also admissible for the defendant, in such case, 
to introduce evidence, in mitigation of damages, of the 
fact that he was afflicted with an incurable disease at the 
time of the breach of the promise to marry. Jb. 

4. General character.— Where a defendant, in an action 
for a breach of promise of marriage, to avoid a recovery 
of damages for the breach, and in justification of the 
breach, introduces evidence that the plaintiff has been 
guilty of the crime of procuring an abortion, or of acts 
of unchastity, it is admissible for the plaintiff, in such 
case, to rebut such testimony by evidence of general good 
character, and thereby render it improbable that the 
charge is well founded, Jb. 

5. Effect of unchastity.— When a party enters into an en- 
gagement to marry, with a knowledge that the other 
party was unchaste, he will be deemed to have waived 
the objection, and cannot afterward set it up as a reason 
for his refusal to comply with his promise. Butif either 
party shall be guilty of acts of unchastity subsequent to 
the engagement, the other party is absolved from the 
contract, whether such subsequent acts be known to the 
latter or not. Jb. 


CHATTEL MORTGAGE. 


1. Possession in the mortgagor for purposes of sale.—It 
has been held that a mortgage of a stock of goods, con- 
taining a provision authorizing the mortgagor to retain 





possession for the purpose of selling in the usual course 
of trade, was fraudulent and void as to creditors. Barnet 
v. Fergus et al. 

2. It follows, that where the mortgage contains no 
such provision, but the mortgagee nevertheless know- 
ingly permits the mortgagor to make sale of the property 
in the ordinary course of trade, and in the same way as 
before the mortgage was made, this would be such a per- 
version of the mortgage from its legitimate purposes, as 
to render it fraudulent in law, and void as to creditors, 
although it was valid on its face and at its inception. Jb, 

3. But while the mortgagee would thus lose his lien as 
to so muchof the property as he permits the mortgagor 
to keep for purposes of sale, yet such subsequent acts 
would not necessarily render the mortgage void in foto, as 
it might remain valid as to other property embraced in 
the mortgage to which such acts did not extend, Jb. 

4. So, where a chattel a printing 
press and its appurtenances, and certain books and 
blanks, which had been printed by the mortgagor, and 
which were held by him for sale, and the mortgagor con- 
tinued, with the knowledge of the mortgagee, to sell such 
books and blanks, in the same way after as before the 
mortgage was made, it was held, the mortgagee lost his 
lien as against creditors, as to the books and blanks, but 
not as tothe printing press and its appurtenances, Jb, 

5. Nor would the fact that the mortgagee permitted the 
mortgagor to control a portion of the mortgaged property 
ina manner inconsistent with his rights as a mortgagee, 
of itself invalidate the instrument as to other property 
not so controlled, but, at most, would be a circumstance 
which might be considered in connection with other 
facts, in determining the bona fides of the transaction. Jb, 


morigage covered 


CONSTITUTIONAL LAW. See Corporations, 


CORPORATIONS. 

1, Private corporation: what constitutes. —‘* The St. Clair 
and Monroe Levee and Drainage Company,” incorporated 
by the act of February 16, 1865, for the purpose of leveeing 
and draining a certain district therein named, is under 
the exclusive control of the corporators themselves, and 
vacancies occurring among them to be filled at the dis- 
cretion of the survivors; the act was never submitted to 
a vote of the people to be affected by it, but the sole char- 
ter of the authority thereby conferred is the act itself. 
Although the object of the corporation, when accom- 
plished, would be a public benefit, yet the corporation 
itself, in its composition and management, is strictly 
private. Harward et al. v. St. Clair Drainage Co. 

2. Taxation for 


“corporate purposes: upon whom the 
power may be conferred : constitutional limitations, —The fifth 
section of the ninth article of our constitution, which 
provides that “the corporate authorities of counties, 
townships, school districts, cities, towns, and villages, 
may be vested with power to assess and collect taxes for 
corporate purposes,” not only limits local or corporate 
taxation to local or corporate purposes, but was also in- 
tended as a limitation upon the power of the legislature 
to grant the right of corporate or local taxation to any 
other persons than the corporate or local authorities of 
the municipality or district to be taxed. Jb. 

3. Under our constitution, the right of taxation cannot 
be granted either to private persons or private corpora- 
tions. Jb. 

4. So much of the act incorporating “The St. Clair 
and Monroe Levee and Drainage Company ” as under- 
takes to confer upon that company the power to levy a 
tax upon property within the designated district, to carry 
out the object of its corporation, is in violation of the 
constitution, the members of the company not being 
“corporate authorities” of the district to be affected by 
their action, the corporation being merely a private cor- 
poration, Jb. 

5. “* Corporate authorities?’ who constitute.—By the phrase 
“corporate authorities,” as used in the constitution, 
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must be understood those municipal officers who are 
either directly elected by the population sought to be 
taxed by them, or appointed in some mode to which they 
have given their assent. Jb. 

6. Eminent domain: of its application.—The doctrine of 
eminent domain is strictly applicable only to the con- 
demnation of property, and not to the levy and collection 
of atax. Ib. 

7. Where the legislature incorporated a company whose 
object was to levee and drain a certain district of over- 
flowed lands, the attempt to give to such corporation, 
which was a mere private corporation, the power to levy 
a tax upon the lands deemed by the corporators to be 
benefited by the proposed improvement, could not prop- 
erly be referred to the doctrine of eminent domain, be- 
cause the just compensation required to be made, in the 
exercise of that right, must be determined by some im- 
partial agency, and not by those interested thereby in 
replenishing their own treasury. That would be merely 
the taking of the property of one man to give it to an- 
other. Ib. 

COVENANTS OF TITLE. 

1. Run with the land.— A covenant of warranty in adeed, 
to the grantee, his heirs and assigns, run with the land, 
and its benefits may be claimed by a remote grantee. 
Claycomb v. Munger. 

2. Whether an eviction necessary.—To recover upon a cove- 
nantof warranty, there must bean eviction, or something 
equivalent thereto. Anciently, an actual eviction had to 
be shown, but the presentand better doctrine is, that a 
technical eviction is not necessary, but that the cove- 
nantee, or his assigns, may peaceably yield to a para- 
mount title. 76. 

8. The covenantee may make an effort himself to re- 
cover possession, if it be adversely held, or, if in posses- 
sion, he may await an action by his adversary, or, being 
able to show his adversary has the superior title, may 
yield toit, and purchase it for his own protection, and 
then resort to his remedy on the covenant of warranty to 
him. Jb. 

4, The necessity of notice to the warrantor. —It is not es- 
sential to a right of action on the covenant that the cove- 
nantor have notice to come in and defend the title he has 
warranted; the only purpose subserved by giving such 
notice is to relieve the covenantee from the necessity of 
showing that the judgment of eviction was upon a supe- 
rior title. Ib. 

5. In this case the warrantor, before making the cove- 
nantee sued upon, had executed a mortgage upon the 
premises, with a power of sale, under which the land was 
sold and a deed executed to the purchaser. This title the 
remote grantee purchased in for his own protection, and 
then sued upon the covenant. The warrantor had agreed 
topay the mortgage, but did not, nor was it paid with 
hismoney. Notice to him, therefore, could have had no 
beneficial influence on his rights, and was unneces- 
sary. Ib. 

6. Measure of damages in an action on a covenant of war- 
ranty.— The measure of damages in an action on acove- 
nant of warranty, where the plaintiff has purchased in 
an outstanding superior title, is the amount paid there- 
for, with interest. Jb. 

7. Right of intermediate holder to sue on covenant of war- 
ranty, — Where a covenantee, or his grantee, conveys the 
land before a breach of the covenant has occurred, the last 
grantee becomes the assignee of the covenant, and he 
alone can sue for a subsequent breach thereof. Ib. 

8 But if the Jast conveyance contained a covenant of 
warranty, and the grantor therein afterward purchased 
in an outstanding superior title, that willsatisfy his coy- 
enant to his grantee, and he will have his action against 
the first covenantor, there being no other person who 
could maintain it. 2. 

EVIDENCE. 

1. Of divorced wife in a suit by her former husband : its ad- 

missibility. — A divorced wife is incompetent to testify in 





behalf of her former husband, in a suit brought by him 
against her seducer. Rea v. Tucker. 

2. Of adultery by plaintiff: its admissibility in mitigation of 
damages. — In a suit for damages brought by the husband 
against another, foracriminal intimacy with the wife 
of the former, it is admissible for the defendant to prove 
the adulterous conduct of the husband, in mitigation of 
damages, but such evidence is not admissible in bar of 
the action. TD. 

3. Of adulterous conduct of wife: its admissibility. —So, 
also is it admissible for the defendant to prove, in miti- 
gation of damages, that the wife of the plaintiff had been 
guilty of adultery with other persons before her connec- 
tion with the defendant. Ib. 

4. Pecuniary circumstances of the parties : its admissibility. 
—In such case it is admissible to introduce evidence to 
show the condition in life and the pecuniary circum- 
stances of the respective parties, Ib. 

5. Of collusion: of parties: when a bar.—In an action by 
a former husband against the seducer of his divorced 
wife, for damages resulting therefrom, evidence of collu- 
sion between the husband and wife in bringing the suit, 
is not admissible in bar of such action. But if the of- 
fense of the defendant had been the result of collusion 
between the plaintiff and his wife, or of connivance on 
the part of the plaintiff, evidence of such collusion would 
bar the action. Jb. 

6. Written admission of guilt: when not admissible. —The 
written admission of a party accused of crime, made with 
a view tocompromise the matter with the injured party, 
on the basis that he should not. be prosecuted, is not ad- 
missible as evidence on indictment for such offense. 
Austine v. The People. 

7. Confessions: rules as to.— The rule is, a confession can 
never be received in evidence, when the prisoner has 
been influenced by any threat or promise, Jb. 

8. Rule in criminal cases: not essentially different in civil 
cases. —In civil cases, what is confessed by way of com- 
promise, or to buy peace, is never allowed to be taken 
advantage of and made evidence; and this rule is not es- 
sentially different in criminal cases. 

9. On examination of a prisoner: the precise language used 
should Le taken down. —When resort is had to the examina- 
tion of a prisoner, care should be taken that such exami- 
nation is taken down in the precise words used by him,as 
the change ofa word might change the character of the 
confession really made. J b. 

10. Copy of a confession: made from memory.— And it 
would be unsafe to permit a copy of such confession to 
be given in evidence, written out from mere recollection 
of the contents of the original, after a lapse of nearly two 
years. Ib. 

l1. Sufficiency of.—In an action on the case to recover 
the value of thirty barrels of whisky —1,264 gallons —one 
of the plaintiffs testified, “that they shipped, on the 
28th of December, 1866, over the Peoria, Pekin and Jack- 
sonville Railroad, to St. Lonis, by way of Peoria, and con- 
signed to H. D. Mever & Co., St. Louis, thirty barrels — 
1,264 gallons — whisky, then worth $2.25, and twenty bar- 
rels pork, worth $20 per barrel.”’ Held, that a fair con- 
struction of the evidence would apply this value to the 
market value per gallon at St. Louis, the place of its des- 
tination. Toledo, Peoriaand Wabash Railroad Company v. 
Kickler et al. 

12. Statements of vendor as to title of his vendee. — The state- 
ments and declarations ofa vendor in reference to owner- 
ship of the property sold, made before the sale, are ad- 
missible on an issue of ownership, where the vendee is 
a party; such declarations bind parties and privies, and 
the vendee isa privy. Randegger v. Ehrhardt et al, 

13. But declarations of the vendor in reference to the 
ownership of the property, made after the sale, are not 
admissible in evidence to defeat the title of his vendee, 
unless the vendee is present at the time such declara- 
tions are made, and either expressly or tacitly assents to 
their truth. Ib. 
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14. The admission of a vendor after the sale.— The state- | 


ments of a vendor of land, made after the sale, are not 
admissible for the purpose of showing the transaction 


was fraudulent, or to prove any other fact affecting the 


title of the vendee. Gridley v. Bingham. 

15. Improper evidence : should not be admitted even with an 
explanation. — Where a party offers matter in evidence 
which is not properly admissible, the opposite party has 
the right to have it entirely excluded from the jury ; and 
its admission, even with an explanation from the court 
to the jury as to its legal bearing, is erroneous. Jb. 

16. So,in an action of ejectment, where the plaintiff 
sought to prove statements made by the vendor of the 
defendant after the sale to him, relative to facts affecting 
the title of the defendant, the statements were admitted 
against the objection of the defendant, with an explana- 
tion by the court, that such statements were not evidence 
against the defendant, but were evidence against his 
vendor: it was held, theiradmission was erroneous, not- 
withstanding the explanation of the court, as they would 
be likely to mislead the jury. 76. 

17. Admissions: frem recitals in a bond.—Where,in a 
prosecution for bastardy, it was objected, on error, that 


it did notappear the complaint was made by the mother | 


of the child, it was held, that a recital, in the bond given 


by the defendant for his appearance, that complaint had 


been made by a certain person that she had been deliv- 
ered, etc., was an admission that the complaint was made 
by the mother, and such recital supplied the omission of 
the complaint from the record, and gave the court juris- 
diction in that regard. Cook v. The People. 

18. And where such bond recited that the complaint was 
made by a certain person, ‘‘an unmarried woman,”’ such 
recital was held to be an admission that the mother of 
the child was an unmarried woman. Jb. 

19. Thata woman is unmarried.—And in such case, a 
jury may infer that the mother was an unmarried wo- 
man, from the fact appearing that the defendant had 
paid his attentions to her as such. Je. 


—_ —~0 
LIABILITY OF TELEGRAPH COMPANIES.* 


Action, when maintainable : telegraphic message, property 
in: privity of contract: mistake in message.— The plaintiff, 


having a cargo of ice on boardaship at Grimsby, tele- | 


graphed to R. & H, at Hull, asking them to make an 
offer for it, and requesting them to send an answer by 
telegraph. R. & H.sent to the office of the defendants, 
a telegraph company, a message for transmission to the 
plaintiff, by which they offered to take the cargo at 25s., 
per ton. In the reading of the message at the defend- 
ant’s office in London, a mistake was made in the figures, 
and the telegram sent to the plaintiff represented the offer 
as being 27s., instead of 23s., perton. The plaintiff there- 


upon in acceptance of the supposed offer, ordered the ship | 


to proceed to Hull; she arrived there, but R. & H. refused 
to receive the cargo, except at 23s. perton. The plaintiff 
brought an action against the 
damages in respect of the injury which he had sustained 
by reason of the mistake: Held, that the defendants 
were not liable, the obligation upon them to use due care 


and skill in the transmission of the message arising out | 


of contract, and there being no contract between them 


and the plaintiff. Playford v. The United Kingdom Tele- 


graph Company limited. 

This was an action brought by the plaintiff against the 
defendants to recover damages for the misdelivery by 
them of a certain telegraphic message, under the circum- 
stances stated in the following case: 

1. The plaintiff is a merchant in London, and deals, 
among other things, inice. The defendants are an elec- 
tric telegraphic company (limited), incorporated under 
the joint stock companies acts, 1856 and 1857, and in the 





*Court of queen’s bench, before Cockburn, C. J., Lush, J., Han- 
nen, J., and Hayes, J. 


defendants to recover | 


year 1862 they obtained for themselves a certain act ot 
parliament, namely 25 and 26 Vic. c. exxxi (local and 
personal), to enable them to carry on the works and 
business of an electric telegraph company. A copy of this 
| act accompanies, and is to form part of, this case, 
2, On the 28th of May, 1866, the plaintiffhad a cargo of 
ice, lying on board the schooner Victor, at Grimsby, and 
| wrote on that day to Messrs. Rice & Hellyer, ice-mer. 
chants at Hull, informing them that the Victor was at 


| Grimsby, with about 100 tons of ice, and requesting from 


them an offer for the same by telegraph. 

8. Accordingly Messrs. Rice & Hellyer went on the fol- 
lowing morning, at about 11 A. M., to the defendants’ 
office, at the Quay Side Station at Hull, for the purpose 
of telegraphing to the plaintiff, and having obtained at 
that office from the defendants one of their ordinary 
printed forms for telegrams, filled it up, and thereby te. 
quested them to send to the plaintiff the message, of 
which, so far as is material to the present case, the fol- 
lowing isa copy: 

“We can give you 2s., for cargo now at Grimsby, small 
ice, the same cash, thirty tons day.”’ 

4. The printed form was directed to the directors of the 
defendants’ company, and was headed, 

“Gentlemen, —I request you to send the following 
message according to the conditions printed hereon, and 
I agree to abide by the same.” 

There was the following memorandum at the foot of 
the printed form: 

“All messages taken by this company are received 
subject to the following conditions.” The conditions 
were as follows: “In order to provide against mistakes, 
and more effectually insure delivery, every message of 
consequence ought to be repeated by being sent back 
from the station at which it is to be received to the sta- 
tion from which it is originally sent. Half the usual 
price for transmission will be charged in addition for re- 
peating the message, The company will not be responsi- 
ble for mistakes or delays in the transmission of, nor for 
the non-delivery of, unrepeated messages, from whatever 
cause arising, either upon its own lines or those of any 
other company or government which may be employed 
to forward the message to its destination. Nor will the 
company be responsible for mistakes or delays in the 
transmission of, nor for the non-delivery of, a repeated 
message to any extent above 5l., unless it be insured at 
the rate of 1/., per cent.” 

5. When Messrs. Rice & Hellyer had filled up the 
printed form as above mentioned, they handed the same 
back to the defendants at their office, and paid them the 
sum of ls, 6d.,for transmitting to the plaintiff, by tele- 
graph the message, which was to be forwarded and it 
was forwarded as an uninsured message. No charge was 
tendered for repeating such message and it was for- 
warded as an unrepeated message, 

6. As soon as the message was delivered to the defend- 
ants as above mentioned, it was despatched by them to 
their central station at Hull, and was thence forwarded 
by them to their head office in London, where it was 
duly received at 11:43 A. M., of the same day, and where 
the mistake, in respect of which the present action was 
brought, originated as hereinafter mentioned. 

7. The telegraphic apparatus, which was then and is still 
used by the defendants in their head office in London, 
was the best telegraphic apparatus then known, and was 
in perfect condition. 

8. There is along slip of paper attached to the tele- 
graphic apparatus, and on a message being transmitted 
to the head office, the letters and numbers contained in 
such message are, by means of the apparatus and the tel- 
egraphie wires connected therewith, represented on such 
slip of paper by certain combinations of dots and of 
strokes of different lengths which respectively denote 
the various letters and numbers. These are read off by 
that clerk of the department at the office whose duty itis 
to receive the message, and who at once writes down the 
| letters and numbers on a certain printed form, 
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9, When the message so sent by Messrs, Rice & Hellyer 
was being transmitted to the defendants’ head office 
it was received there by Edith Smeaton, a clerk of 
the defendants, whose duty it was at the time to 
recive such message, to read it off and to write it down 
on the telegram paper in manner above mentioned. 
In reading off the message from the slip of paper attached 
to the telegraphic apparatus as above mentioned she 
mistook the combination “...——” which was on the 
slip, and which denotes the number 3, for the combina- 
tion “‘——...,”” Which denotes the number7%, and she 
consequently wrote down on such printed form, as afore- 
said, instead of the message actually sent by Messrs. 
Rice & Hellyer, the following message: 

“We can give you 27 shillings for cargo now at 
Grimsby, small ice, the same cash, thirty tons day.” 

10. A telegram paper with the last-mentioned message 
on it was then forwarded by the defendants to the plaint- 
iff. 

ll. On receipt of the telegram, the plaintiff ordered 
the schooner Victor to proceed to Hull with the cargo of 
ice for Messrs, Rice & Hellyer, but they refused to accept 
the same, except at the price of 23s. per ton, and it is ad- 
mitted that, by reason of the aforesaid errorin the tele- 
gram, the plaintiff sustained damages to the amount of 
30/. ls. 6d., and that if entitled to recover at all he is en- 
titled to recover the sum of 391, ls. 6d. 

12. Edith Smeaton had been, at the time when she made 
the aforesaid mistake, in the service of the defendants 
forabout two vears. The defendants had used all due 
care in testing her competency before engaging her as a 
clerk, and in fact she was in every respect well qualified 
for the performance of her duties as such clerk, and had 
made, during the period of two years, aless number of 
mistakes in reading off messages than the average num- 
ber of mistakes made during the same period by the 
numerous clerks who were employed by the defendants 
in the same department. 

13, The extreme charge which the defendants could, 
under section 75 of the aforesaid statute, 25 and 26 Vie. ec. 
exxxi, have made for transmitting the aforesaid tele- 
graphic message from Hull to London, was 2s. 

14. It is the practice among ice-merchants, that when 
a merchant, who desires to sell a cargo of ice, requests 
from another merchant an offer for such cargo by tele- 
graph, and the latter makes such offer by telegraph, and 
the offer is accepted, for the merchant accepting such 
offer to deduct from the price of the cargo sold the cost 
of the telegram. 

15. The plaintiff has not repaid to Messrs. Rice & Hell- 
yer the sum of Is. 6d., so paid by them to the defendants 
for the telegram, nor have Messrs, Rice & Hellyer 
claimed the sum from the plaintiff. 

16. The court was to be at liberty to draw such infer- 
ences of fact as a jury would be entitled to draw. 

The question for the opinion of the court was whether, 


under the circumstances above stated, the defendants | 


were liable to the plaintiff, for or on account of the mis- 
take committed as aforesaid, in the transmission of the 
said telegraphic message. 

If the court should be of opinion in the affirmative, the 
judgment was to be entered up for the plaintiff for 
391. 1s. 6d., with costs of suit. 

Ifthe court should be of the contrary opinion, then 
judgment was to be entered for the defendants, with 
costs of defense.* 

Littler, for the plaintiff.— The defendants are liable to 
the plaintiff for the injury which he has sustained. Their 
liability may be putin two ways: /irst, a contract was 
made by Rice & Hellyer, as the agents of the plaintiff, with 
the defendants, and the defendants contracted that they 
would send the message correctly ; and secondly, they are 





* Several sections of the local act are referred toin the judg- 
ment of the court, but it is thought that they need not be set out 





liable, because as soon as the message was delivered to 
the defendants to be sent to the plaintiff it became his 
property, and he has a right to sue them ‘or not taking 
due care of the message. On the first point, it appears 
that the plaintiff desired Rice & Hellyer tosend their 





| answer by telegraph, and he was responsible to them for 


the price of the message. There are no English author- 


ities upon the question, but it arose in De Rutte v. The 


New York, Albany and Buffalo Telegraph Company, 1 Daly, 
547, cited in Scott and Jarnagin’s Law of Telegraphs, p. 
200, where the.court said: “ It does not necessarily follow 
that the contract is made with the person by whom orin 
whose name a message is sent. He may have no interest 
in the subject-matter of the message, but the party to 
whom it is addressed may be the only one interested in 
its correct and diligent transmission; and when this is 
the case he is the one, in reality, with whom the contract 
ismade, The business of transmitting messages by 
means of the electric telegraph is like that of common 
carriers in the nature of a public employment, for those 
whoengage in it do notundertake to transmit messages 
only for particular persons, but for the public generally. 
They hold out to the public that they are ready and will- 
ing to transmit intelligence for any one upon the pay- 
ment of their charges, and when paid for sending it it 
forms no part of their business to inquire who is inter- 
ested in or who is to be benefited by the intelligence con- 
veyed. That becomes material only when there has been 
adelay or mistake in the transmission of a message 
which has been productive of injury or damage to the 
person by whom or for whom they were employed, and 
to that person they are responsible, whether he was the 
one who sent or the one who was to receive the message, 
It is somewhat analogous to the question which arises, 
when goods are lost upon their carriage, whether the ac- 
tion against the carrier is tobe brought by the consignor 
or by the consignee; and the general rule upon the sub- 
ject is that the one in whom the legal right to the prop- 
erty is vested is the one to bring the action; and if that 
is the consignee, the consignor, in making the contract 
with the carrier, is regarded as having acted as the agent 
of the other.”” So here, Rice & Hellyer were the agents 
of the plaintiff to make the contract for him, and he has 
aright to sue. Upon the second point, it is submitted 
that the defendants are liable to the plaintiff for not 
taking due care of the message. What is the duty which 
they take upon themselves? There is very little author- 
ity, if any, to be found in the English law books, but the 
law is very fully discussed in the treatise by Scott and 
Jarnagin above referred to, At page 115 the learned 
editors write: “*They (the telegraph companies) receive 
written messages at one place, and undertake to deliver 
the same words or symbols to the party addressed at 
another place. This isa bailment,” ete. They go on to 
discuss the matter in the pages which follow. 
[CocKBURN, C. J.—I am by no means prepared to go 
along with that reasoning, which is extremely subtle 
and refined, It can hardly be said to be a bailment. The 
company donot transmit the thing itself. The message 


| which is sent to them is not the one which they actually 


transmit. The message is not sent verbally, but by sym- 
bols different from those which are used by the sender. 
Their liability must depend upon the contract, and there 
is no contract with the plaintiff.) 

The New York and Washington Printing Telegraph Com- 
pany Vv. Dryburgh (35 Penn. Rep. 298) is an authority to 
show that if such a company negligently or willfully 
violate their duty of sending the very message, they are 
responsible to the party to whom the erroneous message 
is sent. 

[CocKBURN, C, J. — My mind does not go along with the 


reasoning of the judgment in that case.] 


It is submitted that a public duty is thrown upon the 
defendants to deliver the message correctly —see The 
Western Union Telegraph Company v. John H. Carew (15 
Mich. Rep. 525), where Christiancy, J., said; ‘“* Impartiality 
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and good faith are the chief, if not the only, obligations 
| gram sent to the plaintiff represented the offer to be 27, 


required by the siatute so far as relates to the question 
here involved. Beyond these statute requirements, their 
obligations must be fixed by considerations growing out 
of the nature of the business in which they are engaged, 
the character of the particular transactions which may 
arise in the course of their business, and the application 
ofthe principles of justice and public policy recognized 
alike by common sense and the common law.” This 
passage is cited with approbation in Scott and Jarnagin’s 
treatise, page 270. Next, the defendants have no right to 
impose upon the public unreasonable conditions. By 
their act they are limited to a charge of 2s. for their mes- 
sages, but they seek to stipulate that they will not be 
responsible unless the message is repeated and the charge 
paid for so repeating it. In the present case that charge 
would be 2s. 3d. (The court gave no judgment upon this 
point, and it need not be farther referred to,) 

C. Pollock (A. L. Smith with him), for the defendants. — 
Unless some agency can be established between the 
sender of the message and the receiver, the plaintiff can 
have no cause of action against the defendants, It is 
true that the plaintiff requested Rice & Hellyer to send 
by telegraph, but he does not designate the defendants’ 
company as the company to be employed, and the mes- 
sage sent by Rice & Hellyer was for their own advantage. 
It was not at all necessary that they should take notice 
of the request of the plaintiff. There is nothing even to 
show that there had been any previous dealings between 
them, so as to showa practice to use the defendants’ 
telegraph, 

{[CocKBURN, C. J. — All that took place was in the nature 
of correspondence only.) 

Just so; it is said that the price of the message would 
be deducted, but that is simply the custom of trade, If 
goods are sent by a carrier and are lost, the consignor is 
the person to bring the action in respect of the loss, un- 
less the particular carrier to whom they are delivered is 
named by the consignee, so as that the property in the 
goods passes. See Coats v. Chaplin, 3 Q. B. Rep. 483; S.C., 
LL. J. R. (N.S.) Q. B. 315; Swain v. Shepherd,1 Moo, and 
R. 223. But, in truth, there is no analogy between such 
a case as the present and the case of acarrier of goods, 
whose responsibility attaches by the custom of the realm. 
See Readhead v. The Midland Railway Company, ante, Q. 
B. 169. 
like goods which are to be delivered in specie ? 
unless the message was repeated was reasonable. See 
Breese and Mumford vy. The United States Telegraph Com- 
pany, 4 Barb. 274, and M’ Andrew v. The Electric Telegraph 
Company, 17 Com. B. Rep. 3; 8S. C., 25 L. J. R. CN. S.) C. P. 
26. He also referred to the judgment of Bramwell, B., in 
M’ Cunce v. The London and North- Western Railway Com- 
pany, 7 Hurls. and N, 477; S. C., 31 L. J. R (N.S.) Exch. 65, 
to Harrison v. The London, Brighton and South Coast Rail- 
way Comp my, 2 Best and 8. 122; 8. C., 31 L. J. R. (N.S.) Q. 
B. 113, and to White v. The Great Western Railway Com- 
pany, 2 Com. B, Rep. (N. 8.) 7; 8. C.,26 L. J. R.(N.S.) C. P. 
158, upon the question of the reasonableness of the con- 
dition. Even at common law a carrier was allowed to 
limit his liability. Jzett v. Mountain, 4 East, 371; Nichol- 
son Vv. Willan, 5 id. 507, 
reasonable or not, there is no privity of contract between 
the defendants and the plaintiff, and the defendants 


cannot be liable in this action. 
Cur. adv, vult. 


The judgment of the court was delivered by Lush, J. 

The plaintiff, having a cargo of ice on board a schooner 
of his at Grimsby, invited an offer for it from Messrs, 
Rice & Hellyer, merchants at Hull, and requested them 
to make such offer by telegraph. Accordingly, Messrs, 
Rice & Hellyer sent to the office of the defendant’s com- 
pany at Hull a message for transmission tothe plaintiff, 
by which they offered to take the ice at 23s. per ton. In 
the reading off of the message at the defendant’s office in 


How can it be said that a telegraphic message is 
Next, tke | 
condition that the defendants would not be responsible | 


But whether the condition be | 


London a mistake was made in the figures, and the tele. 


instead of 23s. per ton, The plaintiff thereupon, in accept. 
ance of the supposed offer, ordered the schooner to pro. 


| ceed to Hull with the ice, and upon her arrival there the 


mistake was discovered, Messrs. Rice & Hellyer refuseq 
the cargo, except at 23s. per ton, and this action wag 
brought by the plaintiff to recover the damage he had 
sustained by reason of the mistake, and which amounted 
to 39/. ls. 6d. 

It was stated, as a fact in the case, that, when an offer 
made upon the invitation of the seller by telegraph is ae. 
cepted, the cost of the telegram is allowed to the buyer in 
account, 

On delivery of the message for transmission, Messrs, 
Rice & Hellyer signed the ordinary printed form, by 
which the defendants stipulated that “they would not be 
responsible for mistakes or delays in the transmission 
of, nor for the non-delivery of, unrepeated messages, 
from whatever cause arising, and that half the usual 
price for transmission would be charged in addition for 
repeating the me af 

By stat. 25 and 26 Vict. ec, cxxxi (local and personal), cer 
tain powers for laying down the line were conferred on the 
defendants, and by the 6lst section it was enacted, “ That 
the use of any telegraph and apparatus erected and 
formed under the provisions of the act, for the purpose 
of receiving and sending messages, should, subject to 
the prior right of use thereof for the service of her 
majesty, and subject to such charges and reasonable 
regulations as might from time to time be made and 
entered into by the company, be open for the send- 
ing and receiving of messages by all persons alike, 
without favor or preference.’”’ And the seventy-fifth 
section limited the charges to be made by the com- 
pany to the rates specified in the schedule. It ap- 
peared that ifthe message had been repeated the charge 
for such repeated message, according to the company’s 
scale and the price paid by Messrs. Rice & Hellyer, would 
have exceeded the tariff rate. 

It was contended, on behalf of the plaintiff, first, that 
the defendants were liable, either as upon a contract 
with him made through Messrs. Rice & Hellyer, as his 


sage. 


agents, or for the breach of a duty to take due care ofa 


message, Which, it was argued, became his property as 
soon as it was delivered to the defendants; and secondly, 
that the stipulation that they would not be responsible 
for any mistakes, however caused, unless a charge was 
paid which exceeded the maximum allowed by the act, 
was an unreasonable regulation within the meaning of 
the 6lst section, and therefore void. 

As we are against the plaintiff on the first point it is 
unnecessary to give any opinion upon the second. 

The obligation of the company to use due care and skill 
in the transmission of the message is one arising entirely 
out of the contract. There is nothing in their special act 
which affects their relation either to the sender or the 
sendee of a message, or makes it different from what it 
would have been had no act of parliament been passed. 
We cannot agree with the judgments given in the Ameri- 


| can courts, in the cases cited on the argument, that there 


isan analogy between a consignment of goods through 4 
carrier, and the transmission ofa telegram. We cannot 
see how the person to whom a telegraphic message is 
sent can be said to have a property in the message any 
more than he could have haa had it been sent orally by 
the servant of the sender. 

The only question, therefore, is, with whom was the con- 
tract made? And to this there can be but one answer. 
It was made with Messrs, Rice & Heliyer. The offer was 
sent to them on theirown behalfand in their own interest. 
In so doing they act, it is true, on the invitation of the 
plaintiff, but not as his agent or as representing him, and 
the circumstance that there was an implied understand- 
ing between them, that in the event of his accepting 
their offer he should re-imburse them the expense of 
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making it, in no way alters the relation between the two 
parties, which was that of seller and buyer, and not that 
of principal and agent. It follows that the plaintiff, who 
isa stranger to the contract with the company, cannot 
maintain an action against them for the breach of it. 

Our judgment is, therefore, for the defendants. 

Judgment for the defendants. 

——_ +e 
CORRESPONDENCE, 
NEW YORK, Sept. 16, 1870. 
Editor Albany Law Journal: 

Dear Sir — Please permit me, through your columns, to 
suggest an amendment to the provisions of the code rela- 
tive to proceedings for the claim and delivery of personal 
property. 

I propose that section two hundred and eleven of the 
eode should be so amended as te read as follows: 

“ At any time before the delivery of the property to the 
plaintiff, the defendant may, if he do not except to the 
sureties of the plaintiff, require the return thereof, upon 
giving to the sheriffa written undertaking, executed by 
two or more sufficient sureties, to the effect that they are 
bound in double the value of the property, asstated in the 
affidavit of the plaintiff, for the delivery thereof to the 
plaintiff, if such delivery be adjudged, and for the pay- 
ment to him of such sum as may, for any cause, be recov- 
ered against the defendant, and upon also giving tothe sheriff 
an affidavit made by the defendant, or some one in his behalf, 
showing that the defendant is the owner of the property claimed, 
or is lawfully entitled to the possession thereof, by virtue of a 
special property therein (the facts in respect to which shall 
be set forth), and if the property is detainea iy the defendant 
by virtue of any lien thereon not created by a pledge thereof, or 
a mortgage thereon in writing, then that the actual amount 
of such lien exceeds the value of such property, as stated in the 
afidavit of the plaintiff, Ifa return of the property be not 
so required within three days after the taking and service 
of notice to the defendant, it shell be delivered tothe 
plaintiff, except as provided in section 216.” 

Where the defendant claims to be the rightful owner of 
the goods replevied, or the representative of the rightful 
owner, it is very proper he should have the right to re- 
tain possession on giving an undertaking; but where the 
defendant has merely a lien on the goods, as inn-keeper 
or bailee, he ought not to havea return if the plaintiff 
gives him proper security for the payment of the full 
amount of the defendant’s claims. 

A case has just arisen showing the great propriety of 
the proposed amendment, 

The plaintiff went into the country early in the sum- 
mer, to board with defendant. After a short time the 
plaintiff became dissatisfied with the accommodations of 
the defendant’s house, and made arrangements to leave. 
The defendant, however, refused to allow the plaintiff’s 
baggage, worth about $2,000, to be taken from the house, 
on the ground of the plaintiff’s owing for board. 

The defendant would not render any bill of items of 
his claim, but stated it was about $300, over and above all 
payments, while the plaintiff avers that he has, in fact, 
fully paid the defendant. The plaintiff then replevied 
the baggage, and the defendant thereupon gave the usual 
bond to retain the possession, and the case is now at 


issue. The result is that the plaintiff is deprived for | 


months of the use of the wearing apparel of himself and 
family. 


Whether the plaintiffis or is not the defendant’s debtor, | 


itis certainly unjust to deprive the plaintiff of the posses- 
sion of his property during along litigation, when plaint- 
iff gives an approved undertaking for the payment of 
whatever amount he may justly owe. 


Ifthe plaintiff finally recovers, the damages allowed by 
the jury for the detention cannot compensate him for the | 
| Chicago (p. 36), it is held that ‘‘ where a bank promised A, 
that it would pay his checks for the purchase of a cargo 


inconvenience he must sustain through the ,defendant’s 
conduct, Yours, etc., K. A. M. 





BOOK NOTICE. 


Reports of Cases Arqued and Determined in the Court of Com- 
mon Pleas of the City and County of New York. _B 
Charies P. Daly, LL.D., First Judge of the Court. Vol. 
2. Baker, Voorhis & Co.: New York, 1870, 

The reports of the common pleas are of great value from 
the fact that that court has exclusive jurisdiction of me- 
chanics’ liens, a class of special proceedings relative to 
which any member of the profession may, at any mo- 
ment, be called on suddenly to advise. ‘The court has, if 
we may be allowed the expression, remained more con- 
servative than any other court of our state. The recent 
volumes have been reported by one of its members, who 
participated in the decisions, and whose reputation, in 
common with that of its other members, was involved in 
the correctness and value of the reports. The present 
volume includes the cases deemed worthy of being re- 
ported from January, 1867, to July, 1869. The opinions are 
usually more brief than those in the supreme court or 
court of appeals, but the points involved are well and 
fully considered and discussed. The first case (Master 
Stevedores’ Association v. Walsh), as to the legality of a by- 
law of a trade’s union imposing a penalty upon a member 
working at less than established rates, is alone worth the 
price of the volume. 

The next case (Cromwell v. Stevens), involving the right 
of the owner of a house to restrain the croton aqueduct 
board from cutting off the water from his house, on a re- 
fusal to pay a higher water rate than is authorized by 
law, is also of interest to those afflicted with such bills 
by gas and water companies throughout the state. Pulson 
v. Dallet, as to the right of a broker to recover for services 
in selling goods to arrive, when the goods never do arrive, 
and the sale is never consummated; and Gore v. Norwich, 
ete,, Transportation Company, as to the liability of asteam- 
boat company for ordinary wearing apparel stolen from 
the state-room of a passenger, without fault on his part, 
are fair samples of the classes of adjudications furnished 
the profession in the present volume, Except the reports 
of the court of appeals, we know of none better worth 
purchasing than the eight volumes of Common Pleas 
Reports. 


Reports of Cases at Law and in Chancery, Argued and De- 
termined in the Supreme Court of Illinois. By Nor- 
man L. Freeman, Reporter. Volume 48, containing 
additional cases decided at the ry yr term, 1868, 
and an omitted case decided at the April term, 1866, 
Printed for the Reporter. Springfield, 1870. 

We have heretofore (1 L. J. 461) expressed our admira- 
tion for the manner in which Mr. Freeman prepares his 
reports, and we find nothing in the present volume 
which inclines us to change the opinion there set forth, 
The head-notes are generally clear and accurate, the state- 
ments concise, the arguments of counsel, what there 
are of them, to the point, and the index full, If Mr, 
Freeman comes short of a reporter’s duty in any particu- 


| lar, itis in not giving frequently enough the arguments 


of counsel. Asa rule, in cases of any interest, the argu- 
ment of the losing party should be given, while in cases 
involving novel and important questions, the arguments 
on both sides should be presented. We presume that the 
reporter has been compelled to omit the arguments, in 


| most of the cases, by reason of the vast number of deci- 


sions which, by a very foolish law, he is required to 
report. 

That very excellent paper, the Chicago Legal News, has 
given a list of the cases affirmed and reversed, and of 
the fate of the decisions of the several circuit or trial 
judges. Among the number are several whose decisions 


| have all been reversed, and others a majority of whose 
| decisions have shared the same fate, 


We have only space to notice a few of the more import- 
ant decisions. In Nelson v. The First National Bank of 
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of corn, which promise the drawer communicated to the 
payee of the checks, who thereupon sold the corn to A. 
and took his checks therefor on the faith of such promise, 
such promise was binding upon the drawee, and an 
action for the breach of the promise to accept could be 
maintained.” 


In Burch v. Hubbard (p. 168), the court held that ‘where | 


an acceptor of a bill of exchange, before its maturity 


delivers to the holder a warehouse receipt for produce, | 


with the express agreement that by doing so the acceptor 
is to be released and discharged from liability, the de- 
livery of the receipt was sufficient consideration to sup- 
port the agreement for the discharge and release.” 

In The United States Express Company v. Haines (page 
248), it was held that the acts of congress rendering invalid 
as evidence instruments not stamped, are applicable 
only where such instruments are offered as evidence in 
the courts of the United States; and that the legislature 
of the state isthe only legitimate authority to declare 
what shall be evidence in the state courts. 


Reports of Cases Argued and Determined in the Circuit Court | 


of the United States for the Second Circuit: By Samuel 
Blatehford, Judge of the District Court of the United 
States for the Southern District of New York. Volume 
VI. New York: Baker, Voorhis & Co, 1870. 


This volume contains the cases decided in the second 


circuit, between November, 1867, and September, 1869— | 


some two hundred in number. In the variety and im- 
portance of the questions agitated this circuit stands first 
in the country, and its decisions are, therefore, of no slight 
interest to the profession. There are in the present vol- 


ume a number of important cases relating to bankruptcy, | 


collisions, admiralty, carriers, insurance, patents, ete., 
which we should be glad to notice had we space. The 
reporter, Judge Blatchford, has performed his work ina 
most unexceptionable manner, while the publishers 
have done their part to make a very handsome volume, 


> - > > - — 


TERMS OF THE SUPREME COURT FOR SEPTEMBER. 


4th Monday, Special Term, White Plains, Pratt. 

4th Monday, Circuit and Oyer and Terminer, Corning, 
Dwight. 

4th Monday, Circuit and Oyer and Terminer, Ovid, J. 
C. Smith, 

4th Monday, Circuit and Oyer and Terminer, Orleans, 
Marvin. 

Last Monday, Special Term, Monroe, Johnson. 

Last Tuesday, Special Term, Albany, 


7ee 





In Mr. Parker's article, “‘ Ancient Tenures and Cus- 
toms,” contained in the LAW JouRNAL of Aug. 27, on 
page 149, after the word ‘‘ their,” it should read livery 
instead of “ living;” after the word “ old,” on same page, 
the word “ punies”’ should have been princes; and after 
the words “ city and”’ read tower instead of “ town.” 


oo —_____ 


We inadvertently omitted last week to give credit to 
our very excellent contemporary, the Philadelphia Legal 
Intelligencer, for the case of Pennsylvania R. R. Co. v. Kerr. 


— 


LEGAL NEWS. 
By the laws of Tennessee drunkenvuess is made a legal 
cause of divorce. 


Chief Justice Chase is slowly recovering from his re- 
cent attack of paralysis. 


The Baltimore grand jury reported base ball as“ one 
of the gradations of crime,” 


Hon. James B. McKean has arrived at Salt Lake City, 


It is proposed at the coming fair of the Catholics ofa 
town in Indiana, to settle the question as to who is the 
best lawyer in the country, by a vote of the visitors. 


Mrs. Morris, one of the Wyoming Territory female 
justices, is said to be having a brisk run of marrying 
business, 


Messrs. Longman, of London, have in the press “ The 
Lives of the Lord Chancellors of Ireland from the Earliest 
Times to the Reign of Queen Victoria.’”’ By R. O’Flana- 
gan, barrister-at-law. 


Matthew Hayes, a rich Irish bachelor of Dubuque, has 
been mulcted in $5,000 by the circuit court of Buchanan 
county, for breach of promise to marry Mrs, Catherine 
Mueller, a divorced woman of Dubuque. 


yovernor Hoffman has appointed George W. Cuyler, of 
Wayne county, a member of the commission to examine 
into and report a system of assessment and taxation, 
vice Lucius Robinson, declined, 


Hiram Ketchum, a lawyer and an intimate friend of 
Daniel Webster, died at his late residence at Riverdale, 
Westchester county, in this state, on the 16th inst., aged 
seventy-eight years, 


Suits have been commenced by the government in the 
United States court at Cincinnati, for the recovery of 
about seven millions of dollars, taxes and penalties 
against various whisky men and their sureties, in the 
third Ohio district. 


The women of Wyoming, who have won distinction as 
female jurors, have recently added to their glory bya 
liberal exercise of the elective franchise. One of the 
results of their efforts was the defeat of all the female 
nominees, anomg whom was Mrs. Pheebe Pickett, can- 
didate for county clerk. 


Two members of the Frederick, Md., bar have placed a 
marble slab over the grave of Chief Justice Taney, in- 
scribed: “I. H. S., Roger Brooke Taney, fifth chief justice 
of the supreme court of the United States of America, 
born in Calvert county, Md., March 7, 1775. Died in the 
city of Washington, October 12, 1864, aged 87 years, 6 
months and 25 days. He wasa profound and able lawyer, 
an upright and fearless judge, a pious and exemplary 
Christian. At his own request he was buried in this 
secluded spot, near the grave of his mother. May he rest 
in peace,” 


In the year 1855, Mrs. Henrietta Robinson entered a 
saloon on River street, Troy, and deliberately poisoned a 
pitcher of beer poured out for one Timothy Lanagan and 
his sister. They drank of the poisoned beverage and 
died from the effects. The woman was arrested and tried 
for the double murder. The case excited great attention, 
the dramatic effects being heightened by the murderess 
persisting in closely vailing her face from public curi- 
osity. Hence, general allusion to her as the “ vailed 
murderess.’’ She was tried for her life, and sentenced to 
be hanged, but the governor commuted the sentence to 
imprisonment for life. During the entire trial, which 
was one of the most exciting ever held in the state, the 
woman kept her face rigidly veiled, and but for a single 
instant uncovered at the peremptory mandate of the 
judge. She was said to have been marvelously beautiful, 
and to that circumstance was attributed the commuta- 
tion of her sentence. The defense of insanity, not so 
common then as now, was ably argued by the prisoner’s 
counsel, but she went to Sing Sing. Now at the end of 
fifteen years, earnest efforts are making to have the 
prisoner set.at liberty. Gov. Hoffman has been appealed 


and will shortly enter upon the duties of chief justice of | to, and the press are discussing the subject with the 


Utah. 


thrilling story of ‘‘The Vailed Murderess,”’ 
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| in his modest preface, offers a most unnecessary 
The Albany Law Journal, | sv. 

| It occurred to us while examining this volume that 
| it was a source of some regret that the design of the 
| work, confined as it is to verbal contracts alone, for- 
— — == | bids the author to discuss a class of questions which 
COLLATERAL UNDERTAKINGS.* | under the statute of this state prior to 1863, and under 

the present statutes of several of the states, are of the 

very highest importance, and have given rise to the 
bitterest controversy. 

We allude to cases where the promise to answer for 
the debt of another is in writing and annexed to or 
and, until the publication of this treatise, in none has | indorsed upon the principal contract, but does not on 
the practitioner found less aid from elementary works, | jts face express the consideration.* ‘These questions, 
while the conflicting and contradictory decisions | perhaps, are now of no practical importance in this 
found in the reports have been enough to reduce him | state, but a few years ago they were involved in more 
to absolute despair. uncertainty, and gave rise to more conflicting de- 
We are happy to be able to bear witness to the tho- | cisions than even the “rule in Shelly’s case,’ the 
rough ability, industry, and faithfulness which Mr. | abolition of which was so eloquently lamented by 
Throop has evinced in the volume before us, and has | Chancellor Kent. And in view of the doubt here- 
brought to bear upon the hundreds of vexed ques- | after adverted to whether the legislature has really 
tions which he discusses. changed the rule, an examination of the curious vaccil- 
For the first time in the history of our law the rules | lation of our court of appeals upon this subject may 
in regard to promises to answer for the debt, default | not prove uninteresting or unprofitable. 
or miscarriage of another have been reduced to a Not to go back further than the late court of appeals 
scientific system. And hereafter the lawyer who has | the first case in which the question arose was that of 
been obliged to follow the fleeting “principle” | Brown v. Curtiss, 2 N. Y. 225. 
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ALBANY, OcToBER 1, 1870. 











No want has been felt more deeply by the practic- 
ing lawyer than that of a careful, judicious treatise 
upon the statute of frauds. In no branch of the law 
do more important and interesting questions arise, 


through dozens of discordant decisions can open Mr. The plaintiff on the trial gave in evidence a promis- 
Throop’s book and find it stated in the language of a | sory note as follows: 
finished jurist, and with the precision of a mathemat- “For value received I promise to pay Chester 


ician. We believe that few books have been pub- | Brown, or bearer, fifty dollars six months from date, 
lished of late years so well calculated to be useful to | with use. 

the public and the profession. The present volume “G, F. Brown.” 
uries us down to the end of the second section of The plaintiff also proved that the defendant trans- 
ae New York statute of frauds, discussing promises | ferred the note to him in exchange for another note 
of executors, etc., to answer for the debt of the de- | Which he held against the defendant for borrowed 
ceased person out of their own estate, special prom- | Money. The defendant at the time of the transfer 
ises to answer for the debt, etc., of another, and | Wrote on the back of the note, 


promises in consideration of marriage. “I guaranty the payment a within. y 
The bulk of the volume is very properly taken up . Caner = Brows. 
with a most thorough and exhaustive examination of The court held that this promise was not within the 


the cases in which special promises to answer for the statute, because “s Na merely - satapasmpiend Were the 
debt, default or miscarriage of another are by the oe hon . Patan - pee: Divina 
peculiar circumstances of each case taken’ out of ” aa - goollosas a eat A part , and has never 
the operation of the statute. = Me “ idan ee ym eng i eas 
:f . ia oO 1 
These cases are classified by the author under nine s . 64 rn oe se ORE, 78 Hore 
; : the opinion of the court, is in some respects not so 
tules, which we are free to say are incomparably é Dig ; ? 
‘ aye satisfactory. For instance, he says (page 229): “ This 
superior to any principles we have ever been able to * s * P rs 
aid belongs to the third class of cases mentioned by Kent, 
extract from the reported decisions, and to some one Ch. J.. in L “dv. Vredenburgh (8 Johns. 38. 39 
of which nearly every conceivable case arising under | he Soy ER SAONONS V. VEORERTN YS WS Sa Taree 








this much controverted clause of the statute can be at there was a new and distinct consideration indepen- 
oneereferred. Next to the sewing machine and the dent of the debt of the maker, and one moving 
reaper Mr, Throop’s book is the greatest labor-saving between the parties to the now pores. In such 
machine of the age. For Mr. Throop does not merely canes, where the pany undertakes Sf or Me — benefit 
tite cases. He abstracts them, and has a wonderful | @@ upon a full consideration received by himself, the 
faculty of stating the essence and marrow of a decision | Promise is not within oe statute. It would be good 
ina few carefully chosen words. without any writing. ’ Now, in the first place, the 

The law relating to verbal sales, contracts not to | consideration in this case though “ distinct” from the 
be performed in a year, and to cases taken out of note was not * new,” and moreover it is essential to 
le statute by partial performance, is promised us the validity of _ this class of guarantees that there 
in another volume, for writing which the author, should be an existing liability of the promisor to the 
promisee which is discharged by the payment of the 
principal obligation. 








*A Treatise on the Validity of Verbal Agreements as af- 
“dl by the legislative enactments in England and the 
hited States, commonly called the Statute of Frauds. * Since writing this article we learn from Mr. Throo 
iontgomery H. Throop. In two volumes. Volume | that this subject is to be treated of in the second vol- 
John D. Parsons, Jr., Albany, N. Y., 1870. ume.— Eb. L. J. 
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In the second place, it is not true that “where a 
party undertakes upon a full consideration received 
by himself,” the case is not within the statute. 

Take an easy illustration. A., in consideration of 
$100 paid him by B., agrees to guaranty the payment 
to B. of C.’s note of $1,000. 

Is that a valid promise? And if it is, what becomes 
of the statute? We are aware that Judge Comstock, 
in the case of Mallory v. Gillett (21 N. Y. 412), an- 
swers the above question in the affirmative. But we 
have always considered the distinction which he 
makes between a consideration moving between the 
creditor and the original debtor, and one moving be- 
tween the creditor and guarantor, utterly untenable. 

The statute requires the promise to be in writing, 
expressing tke consideration, and it can make no dif- 
ference whether that consideration moves to the 
debtor or the guarantor. If it move to the debtor, it 
is a valid consideration; if to the guarantor, it is 
nothing more. We are glad to see that Mr. Throop 
agrees with us in condemning the classification of 
Judge Kentin Leonard v. Vredenburgh, and approved 
by Judge Comstock, as unsound, and the reader will 
find the point most ably discussed in the seventeenth 
chapter of the present volume. 

The reason why Brown v. Curtiss was correctly de- 
cided was, not because the defendant promised to pay 
the debt of another upon a good consideration, but 
because the debt he promised to pay was not another’s, 
but his own. 

The question next arose in Durham v. Manrow (2 
N. Y. 533). In this case a negotiable promissory note 
was transferred by the payee in part payment fora 
chattel, with a guaranty indorsed thereon, signed by 
himself and another in these words, “‘ we guaranty 
the payment of the within note.”’ So far as the origi- 
nal payee was concerned, the case could be sustained 
upon the principle of Brown v. Curtiss, but the su- 
preme court held that both were liable, though Moul- 
throp, the second defendant, was a mere surety both 
as to the note and as to Manrow, the other defendant. 
The case was affirmed by force of the statute — four 
judges being for affirmance, three for reversal, and 
one not hearing the argument. 

Hall vy. Farmer (2 N. Y. 553) was decided at the 
same term of the court, and about as satisfactorily. 
Kathern and Doolittle settled an account with the 
plaintiff, and gave him their promissory note for the 
balance found due. Upon the back of the note was 
written : 


*““We, the undersigned, guaranty the payment of 
the within. JOHN FARMER, 
H. W. Doo.rirr.e.” 


The supreme court held the guaranty to be within 
the statute, and void. On appeal to the court of ap- 
peals, it was affirmed by a divided court — four of the 
judges being for affirmance, three for reversal, and 
one not hearing the argument. Judge Jewett, in a 
very brief opinion, said that he voted for affirmance, 
because the case could not be distinguithed from Dur- 
ham v. Manrow above cited, in which he had voted 
for reversal. Hoyt and Gardiner, justices, who had 
also voted for reversal in Durham v. Manrow, con- 
curred, Judge Shankland, who had voted for affirm- 
amance in Durham v. Manrow, also voted for affirm- 
ance in this case, on the ground that it was distin- 











| brother of the defendant, a pair of horses, and gave 
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guishable from the former action, as in this case 
was no consideration for the guaranty expressed or 
unexpressed, and we are inclined to think Tudge 
Shankland was right. But it is clear that the profes. 
sion were not greatly assisted by these decisions, 

The next case involving these questions was that 
of Union Bank v. Coster’s Executors (3 N. Y, 203), 
The firm of Hecksher & Coster, by a general letter 
of credit, undertook to accept and pay drafts to be 
drawn by Kohn, Daron & Co. to a certain amount, and 
the defendant’s testator at the foot of the letter, at the 
same time, wrote and signed a guaranty in these 
words: “I hereby agree to guarantee the due accept. 
ance and payment of any draft or drafts issued in 
virtue of the above credit.” 

The court unanimously held that the letter and 
guaranty should be construed together, and that the 
consideration was sufficiently expressed to take the 
case out of the statute. It was put on the ground that 
the letter of credit implied a request, and the guaranty, 
being a part of the same instrument, was supported 
by the same consideration. The reasoning of the 
court does not seem to us to be conclusive. The let- 
ter of credit, it is true, showed a request, and if that 
request was complied with, a sufficient consideration, 
But the statute required that the guaranty should ex- 
press the consideration, and no one would deny thai 
the guaranty was a distinct contract from the lettero 
credit. We are unable to distinguish this case fro! 
one where the guaranty is written upon a promisso 
note delivered for a consideration created at the time 
and upon the faith of the note and guaranty, I 
both cases the guaranty is executed upon a future con 
sideration, and this case was considered as an author 
ity for the doctrine, that where the original contract 
and guaranty were made at the same time, and not to} 
secure a pre-existing debt, the case was not within the 
statute. 

But this exact point arose in the case of Brewster| 
v. Silence (8 N. Y. 207), and the principle of Union 
Bank vy. Coster’s Executors was directly overruled. 

The plaintiff’s assignor sold to one George Silence, 
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his promissory note for the price, which note was 
guarantied by the defendant in the following words: 
“*T hereby guarantee the payment of the above note.” 

The court below gave judgment for the plaintiff, 
which was reversed by the court of appeals with but 
one dissenting voice. And Judge Willard, who de- 
livered the opinion of the court, repudiated, with great 
emphasis, the distinction between a past and future 
consideration, so strongly insisted upon by Judge 
Pratt in Union Bank v. Coster’s Executors. He says, 
“whether the payee in receiving the note and guar- 
anty discharges an old debt, or delivers a horse, cal- 
not affect the question whether the consideration of 
the guaranty should be expressed in it or not.” Sin 
gularly enough, the judge does not, in any manner, 
refer to the case which he thus practically overrules. 

In Gates v. McKee (13 N. Y. 232) the court of ap- 
peals followed the case of the Union Bank v. Coster’ 
Executors without, in any manner, adverting to ie 
case of Brewster v. Silence, which appears to have 
been overlooked by both court and counsel. We 
‘ followed it,’’ because the decision is expressly pu 
upon the authority of that case, but it appears t0 
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that the contracts in the two cases were entirely dif- 
ferent, and that the so-called “ guaranty ” in Gates v. 
McKee was not a collateral contract, but an original 
one, founded upon a perfectly valid consideration. 







8. But the case has generally been cited as an authority 
as that yor the doctrines held in Durham vy. Manrow and 
208), Union Bank v. Coster’s Executors. 

| letter This question was again considered in Draper v. 
3 to be Snow (20 N. Y. 331). One Hazewell executed to the 
nt, and plaintiff a contract to pay for stock deliverable at a 
, — future day, and the defendant at the time, and as an 
1 these 


express condition of the seller’s making the bargain, 
indorsed “I guaranty the within contract.” The 
court held, Strong, J., only dissenting, that the guar- 
anty was void for not expressing the consideration. 
The court followed and emphatically approved the 
cae of Brewster v. Silence, and Selden, J., attempted, 
very ineffectually, as it seems to us, to distinguish the 
ease from that ofthe Union Bank v. Coster’s Executors, 
though he expressly repudiates the ground upon 
which Judge Pratt places the latter case, and holds 
that a contract by one person to pay a debt, and a 
guaranty by another that the debt shall be paid as 
agreed, cannot be read together as the same contract, 
being between different parties. Judge Selden has 
always been a little remarkable for hair-splitting, 
though the quality of his work is of the best, and we 
think the distinction he draws altogether too fine, 
We agree with Judge Strong, that the case was not 
fairly distinguishable from that of the Union Bank 
y. Coster, which, at the time of this decision, stood 
virtually overruled by this case and Brewster v. 
Silence. But the question was not yet sufficiently 
muddled, and so the court of appeals, as if to render 
“confusion worse confounded,’ decided the case of 
Church v. Brown (21 N. Y.315). Upona contract made 
by one White to purchase goods of the plaintiffs, the 
defendant indorsed the following guaranty: “I will 
beresponsible for all such goods as Mr. White shall 
buy of the Messrs, Church within one year from date, 
and which shall not be paid for, according to the 
terms of the within contract.’’ The guaranty was de- 
cided to be valid. Six of the judges emphatically 
approved of the cases of the Union Bank v. Coster’s 
Executors and Gates v. McKee, four of them distin- 
guished the case from Brewster v. Silence, two of them 
agreed that Brewster v. Silence was unsound, and 
should be overruled, and two dissented. So that, 
though the case was reversed, no five of the judges 
agreed upon the reasons for reversal, and no principle 
was settled which would be useful in a case not resem- 
bling in every respect the one decided. 

And thus the law stood prior to the amendment of 
the statute in 1863. No lawyer could possibly tell 
what the court would decide in any given case. If 
such a guaranty was brought to him to prosecute, he 
could point to the cases of Durham v. Manrow, Union 
Bank vy. Coster’s Executors, Gates v. McKee and 
Church vy. Brown. If called upon to defend he could 
tiumphantly cite Hall v. Farmer, Brewster v. Si- 
lace and Draper v. Snow. Dozens of cases either 
Way might also be found in the supreme court. The 
jndges had no difficuly in finding authorities on both 
idles, and the decisions were made according to the 
lividual opinions of the judges that happened to 
wmpose any particular court. 
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And here the legislature stepped in and attempted 
to cut the gordian knot which the courts were power- 
less to untie. By amendment in 1863 the legislature 
dropped from the clause referred to the words “ex- 
pressing the consideration.”’ But it may well be 
doubted whether this amendment has any real effect. 
In Sears v. Brink (3 Johns. 210) and Kerr v. Shaw (13 
Johns. 236), decided prior to the revised statutes, it was 
held, following the English cases, that it was neces- 
sary that the promise should express the consideration, 
And in Douglas v. Howland (24 Wendell, 35) it was 
said that the requirement that the consideration 
should be expressed was but declaratory and did 
not change the former rule. It has been very 
plausibly held since this amendment by the New 
York superior court in Speyers v. Lambert (87 How. 
315), that it was not the intention of the legislature to 
restore the old rule, but, with all due deference, is not 
that ignoring all the rules of statutory construction ? 
Is it not a universal rule, in construing statutes, 
that if an amendment is repealed the law is to be 
understood just as it was before the amendment, with 
no addition or deduction? 

The legislature should at once, to put an end to all 
doubts, enact that a written promise of this character 
need not express the consideration, as has been already 
done in Massachusetts. Unless this suggestion is 
adopted cases involving these questions may yet con- 
tinue for years to illustrate the “ glorious uncertainty 


of the law.”’ 
—_—__ +e e —____ 


HUMOROUS PHASES OF THE LAW. 
XI. 


THE CONDUCT OF COURTS, 


It is popularly supposed that the study and pursuit 
of the law are unattractive. It is true that the court 
room is not a prepossessing apartment. To those un- 
fortunates of our race who seem to have an innate bias 
toward depravity, its interior must be quite forbid- 
ding. It is somewhat awful, even to those unaccus- 
tomed litigants who approach it in a harmless way, 
to contest civil rights. It is peculiarly a bugbear to 
nervous women, ‘To some sickly ladies the height of 
human infelicity seems to be an imaginary liability to 
be dragged to the witness stand. They know they 
never could live through it. We often wonder that 
their husbands do not contrive to have them sub- 
poeenaed, for the sake of the experiment. 

But on more familiar acquaintance, these horrors 
wear away. The associations of the court room are apt 
to degenerate into dullness, and its visitants are more 
prone to gape than to tremble; and yet, to one who 
is an habitual frequenter of its precincts, its lessons 
are not unmixed with the humorous, On entering its 
venerable portals, how quiet and drowsy is the aspect 
of every thing! The hall is shrouded in a dim, irre- 
ligious light; the sun, that usually unl lushing orb, 
seems diffident about looking in upon this mysterious 
realm of green baize and red tape. Long rows of cor- 
pulent books, almost buried in dust, suggest forgotten 
researches of scholars and jurists. The flies on the 
windows are of the fattest and laziest kind—regular 
chancery suitors; while the spiders that conceal their 
webs in the recesses of the dome, are marvellously 


“#e@ 
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agile and sharp,—complete solicitors in their way. 
The sheriff’s mastiff, sleeping at the door of the pris- 
oners’ box, has an extraordinarily severe and un- 
fathomable countenance, the opposite of that of his 
master, who is in most instances a good-natured man. 
Half a dozen superannuated persons, bearing long 
and unwieldy poles, flit in a noiseless manner about 
the room, rendering themselves generally useless and 
in the way. There is a bald fat man, with spectacles, 
upon the bench, whose chief occupation seems to be 
to discomfit one or the other of two thin bald men, 
with spectacles, at the bar. Directly under the 
judge’s bench sits the clerk, whose principal duties, 
or rather pleasures, are to make fees, and to construct 
good citizens out of all sorts of foreign materials in 
the rough. Close at his elbow, at this moment, sits a 
prisoner, who with a broad grin on his face is labori- 
ously signing his name to a certain paper writing ; 
well may he smile, for it is “his own recognizance ”’ 
for bail that he is subscribing, and he is doubtless 
thinking what a “muff” the judge must be to let 
him off on such easy security. The aged crier, who 
looks as if he might have come over in the “‘ May- 
flower,” rises and drones forth his mechanical “ oyez,”’ 
in the same whine that has characterized it ever since 
the blessings of legal forms dawned upon our perish- 
ing race. The lawyers, who really act among them- 
selves as if they are a good set of fellows, and seem 
unseasonably happy and jovial for persons having so 
much on their consciences, are talking and laughing, 
in no wise dismayed by the caution of the crier’s 
formula. They evidently feel under no more re- 
straint than the disrespectful son, whose father 
excused his sauciness, on the ground that they were 
so well acquainted that they said almost any thing 
they pleased to each other. “Silence in court!” says 
his honor, rapping the bench with the knife with 
which he has been peeling an apple while he read the 
morning newspaper; at the same time looking se- 
verely in every direction except that from which the 
disturbance evidently comes. At this signal, the 
superannuated persons, bearing poles, agitate them- 
selves out of their somnolency, making great pretense 
of activity in suppressing an imaginary tumult, and 
shortly go to roost on their polesagain, All this time 
the hum of the great noisy world outside acts like a 
soporific on the senses. 

“Call the grand jury,’ says the judge. After they 
are called and sworn to keep all sorts of secrets, in- 
cluding “their own and their fellows” (and here 
seems to be a reason why women, in any millenium 
of female sovereignty, can never act as grand jurors), 
his honor appoints the most corpulent and inactive one 
as foreman, Then, after a caution from the old crier 
to the bystanders to “keep silence on pain of fine and 
imprisonment” (which seems quite unnecessary, be- 
cause at this juncture the spectators are always in 
breathless suspense to learn if it is possible for the 
judge to say any thing new), his honor rises, and the 
jury also rise, with unmixed awe and respect im- 
printed on their countenances, and his honor proceeds 
to charge them, “‘ with horse, foot and dragoons,.”’ It 
is customary to observe in opening, that although 
they may properly be supposed to be somewhat 
familiar with their duties (which is not improbable, 
considering that the public are thus made acquainted 








with them three or four times a year), yet it igre. 
quired of him to make a few general remarks, Hg 
then proceeds, at an hour’s length, to inform them 
that they are the conservators of the public peace, ang 
the safeguard of society ; that they are selected from 
the most intelligent and respectable portion of the 
community te protect their persons and property 
from the hand of the violent, and to point out the 
offender to public justice. He then overwheims them 
with a sense of their tremendous responsibility, and 
the solemnity of their position. He then impresses 
on them the novel theory that no man isso high as to 
be above, or so low as to be beneath, the reach of the 
law. He then opens up to them the terrible conse- 
quences which would ensue if they should fail to pre- 
serve strict secrecy as to their deliberatlons and 
proceedings, and gives them a timely caution to be 
impartial and unprejudiced. He then usually re. 
minds them that their whole duty is pointed out in 
their oath, which he proceeds to analyze, making each 
component part the text for a short discourse of say 
fifteen minutes; but this, as it is merely a repetition 
of what he has already said, it is unnecessary for usto 
go through. He then reminds them of the necessity 
of being utterly devoid of partiality and prejudice, 
Next he calls their attention to several offenses which 
our legislature have deemed so much more heinous 
than all others, as to be worthy of specific reproba- 
tion, such as vending intoxicating beverages to 
drunken men, without having paid the state for the 
privilege ; lending money at the rate of interest which 
the parties think it worth, when it happens to exceed 
what the state thinks it worth; taking money froma 
candidate for voting for him when the purchased 
party would have voted for him in any event, and so 
forth. These injunctions are undoubtedly most ex- 
cellent in a moral view, but are never known to pro- 
duce the slightest practical effect. He then again ex- 
horts them to divest their minds of every thing like 
partiality or prejudice. And finally he winds up, in 
a comprehensive, well-rounded and elaborate sen- 
tence (usually written beforehand), designed to com- 
prise all that he has said before (with an additional 
remark abeut the impropriety of partialty and pre- 
judice), and thus impress it on their minds; and with 
a bland and soothing reminder of the reliance that 
the community place upon their unimpeachable and 
unquestioned and unvarying integrity, intelligence 
and impartiality, he dismisses them to their secret 
chamber, under the guidance of one of the paralyties, 
who descends from his roost for the purpose. The 
reporters for the press are very busy all this time, and 
next day the newspapers, with remarkable unanimity, 
compliment his honor on his able, learned and elo- 
quent ‘charge to the grand jury.’ It has been fre- 
quentiy noticed that the said reporters, at or about the 
same time, are to be seen emerging in a body from 
some temple of Bacchus conveniently near the temple 
of justice, with a satistied expression of countenance; 
and it has been likewise noticed that the grand jury 
are entirely oblivious to the fact that the priest of the 
first-mentioned tempie is without orders, or license, 
notwithstanding its propinquity to the last-mentioned 
temple. 

Next, the clerk calls the petit jury, and the judge 
if fresh in office, or not looking for a re-election, im 
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poses fines on those delinquents who fail to appear 
and answer; but such fines are more for show than 
service, and are remitted on very trivial grounds. 
His honor then announces that he will hear excuses 
from jurymen, who desire to be relieved from the 
necessity of attendance. These excuses are as various 
as those of the guests summoned to the feast, in the 
parable, and comprehend every ailing and disability 
known to medicine, from bronchitis to bowel com- 
plaint, from piles to paralysis, from corns to consump- 
tion. A juror was once excused for the reason that 
he had no control over his bowels, and was, there- 
fore, unable to sit for any length of time. Imme- 
diately succeeding him a juror asked to be excused on 
the ground that his wife was momentarily expecting 
to be confined. His request was, of course, granted — 
the judge, who was a notorious wag, remarking that 
the difficulty complained of by the first witness seemed 
quite prevalent in that locality. Deafness is a stand- 
ing excuse for not sitting, and where satisfactorily 
established, is allowed to prevail. A doubtful instance 
once arose in northern New York, where the juror 
alleging that he could hear only with great difficulty, 
the judge asked him if he did not hear his charge to 
the grand jury, just delivered? ‘* Why, yes,” was his 
reply, “I heard it, but I couldn’t make head or tail 
of it !”’ 

If any cause is ready for trial, the clerk calls a jury 
especially for the purpose. Perhaps there are not 
names enough in the box. “Summon talesmen,”’ 
says the judge. At this announcement there is an 
evident fluttering among the spectators, and if the 
cause is understood as likely to be tedious or pro- 
tracted, as many of them as can escape by incontinent 
flight, while the sheriff singles out those who voted 
against him, or those against whom for any other rea- 
son he holds a grudge. 

After the exercise of a good deal of professional 
finesse, a jury is secured, and the plaintiff’s counsel 
opens the case. This is an admirable opportunity for 
the exercise of the imaginative faculties, for the jury, 
if the case is strikingly and glowingly presented, are 
apt to have a corresponding idea of it tixed in their 
minds, and no matter how much the testimony may 
fail to support it, an immense preponderance of op- 
posing evidence is requisite to efface the impression. 

Witnesses are then examined. Their oath is to tell 
the truth and nothing but the truth; but this means, 
in answer to the questions of counsel and nothing 
beyond, And so if the witness is disposed to tell a 
little truth on his own account, he is checked, and his 
testimony is termed “irresponsive.”” Everybody is, 
of course, aware of the tortures inflicted on witnesses. 
The popular belief that no man, however truthful and 
intelligent, can preserve his consistency under the fire 
of cross-examination is so firmly fixed that no efforts 
on the part of the profession can remove it. The pre- 
vailing difficulty is that no witness is content with 
simply answering a question, and indeed very few 
can answer the simplest question at all. 
Witness is narrating a conversation, and says that in 
the course of it defendant called plaintiff a fool, a 
scamp, and thief. ‘ Will you swear,” says Counselor 
Sharp, ‘that he used the word thief?” And the an- 
Swer will be, “I think he did.” ‘* I am quite sure he 
did,’ or “I am positive he did;’’ or any thing else 


Suppose the | 











but yes or no, the only possible answer to the ques- 
tion. The witness is willing enough and honest 
enough, but not reflective enough ; or he is obstinate, 
and, although he sees the point, is unwilling to admit 
that he cannot swear positively to the circumstance, 
because he has no doubt of it. So, after awhile, un- 
der the skillful badgering of counsel, he becomes 
mad and almost desperate, affirms every thing his 
counsel asks him, negatives every thing else, and 
thus, rushing like a bull at a gate, beats out his brains 
against the stubborn subtleties of the law, and then 
out of court whines about the unfairness of counsel. 
Counsel are undoubtedly frequently unfair in the ex- 
amination of witnesses, but their unfairness generally 
consists in taking advantage of the proneness of hu- 
man nature to be unfair, or its inability to be candid. 
One would suppose that lawyers would themselves 
make good witnesses, but the contrary is the fact; 
indeed there is but one class of witnesses less endur- 
able, and that is physicians, who cannot divest them- 
selves of the habit of lecturing and the use of techni- 
cal language. 

After the evidence is all in on one side, the opposing 


| party proceeds to contradict, explain, modify, or dis- 


credit, and after he has had his “ innings,’’ the plaint- 
iff goes at it again, and so on until the case will ad- 
mit of no farther contradiction, explanation, moditi- 
cation, or discrediting, and then the jury are ready to 
be argued at. The defendant’s counsel presents one 
view, and then the plaintiff’s counsel presents another 
entirely different, each invariably assuring the twelve 
that in the course of his professional practice he has 
never met with so clear a case for his client, and im- 
ploring them so to decide that they can lay their 
heads on their virtuous pillows at night with the 
proud consciousness of having rightly discharged 
their duties. And here let us observe, that the com- 
pliments of his honor to the grand jury are nothing 
to the flattery and eulogy which the counsel pour 
upon the heads of the petit jury. If a man wants to 
find out what a surprisingly clever and estimable fel- 
low he is, let him get himself impaneled. But as 
there is no rose without its thorn, so the jury are not 
exclusively treated to these sweets. The denuncia- 
tions which the counsel respectively avow themselves 
ready to heap on their heads, supposing them so lost 
to honor and rectitude as to decide against their cli- 
ent, are almost as fearful to contemplate as the curse 
of the Catholic church upon backsliders and heretics, 
and it is toavoid this awful contingency, perhaps, that 
juries so frequently disagree. This is the way in 
which these things strike a layman, but we suppose 
that among the profession they are all received ina 
Pickwickian sense. After the jury have been thor- 
oughly kneaded in this way, the judge flattens them 
out with his rolling-pin of law, and stamps them with 
almost any tin pattern he pleases, in the shape of a 
charge. The counsel then have a sharp encounter 
with his honor, to entrap him in some erroneous 
charge or a refusal to make some proper one, and 
thus obtain an exception on which to found a success- 
ful appeal. The jury then retire in charge of one of 
the paralytics and a pole, and are kept in strict seclu- 
sion on a light diet of water, until they agree, or unul 
in case of disagreement the judge chooses to release 
them, The propriety of starving a jury into a verdict 
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is one of the good jokes connected with the law, which 
it would take us too long to explain. The English of 
old times, having a much keener sense of humor than 
ourselves, used to cart the jury around, following the 
judge on his circuit, until they should agree ; and it 
is even said, that some intensely witty and pleasant 
fellows, like Scroggs and Jeffries, when the wretched 
creatures proved unyielding, would sometimes get 
rid of them by dumping them into some convenient 
ditch. It is true that now-a-days the counsel usually 
consent that the jury may be fed, but the theory of 
the law is now, just as it was under the aforesaid hu- 
morous judges, that they are kept “‘ without meat or 
drink, water excepted.” 

And this is the ordinary course of atrial atlaw. In 
all these proceedings, that which strikes the spectator 
most forcibly is the prevalence of forms. Some of these 
forms are as old as the common law itself, and as little 
varied by lapse of time as the street cries of London. 
These seem singular, but are necessary. Legal affairs 
must be transacted in some settled and unvarying 
method. The error is in not accommodating these 
forms to the growing intelligence and civilization of the 
age, and in preserving in the nineteenth century the 
@uaint practices of the sixteenth. For instance, it 
would be difficult to assign any good reason for the 
practice of starving a jury into agreement, and as the 
practice has fallen into disuse, why should we pre- 
serve the theory ? 

Another striking feature of trials at law is the appa- 
rent equality of the contest. An unsophisticated 
observer would suppose, that as one side must be 
right and the other must be wrong, it would clearly 
and speedily appear which is right and which is 
wrong. But two skillful lawyers are like two experts 
at any game of skill or endurance, and the result is 
that the clearest case becomes at least somewhat 
doubtful, and the event quite problematical. The 
arguments on both sides seem irrefragable as they 
are separately presented. The advocates elude one 
another’s grasp like weasels. They are lubricated all 
over with the oil of sophistry and rhetoric. It is 
quite as difficult to put forward a suggestion that is 
not plausibly answered, as it is to make a run at base 
ball, or a count at billiards after a skillful player has 
left the balls ina safe position. 

Another conclusion forced on the mind by observ- 
ing the proceedings of courts is, that advocacy is 
much more easy than impartiality ; that it is almost 
impossible for man to divest himself of prejudice and 
to overcome the force of habit and education. There 
is only one judge who is impartial, and even he has 
strong leanings against the wicked. So in almost 
every case we hear the judge discussing the facts, and 
arguing on probabilities and credibilities, and, in 
the same breath, instructing the jury that these ques- 
tions are their peculiar province and entirely out- 
side his own. Human nature is alike all over the 
world, in all times, in all stations. Man is a dis- 
putatious animal, and logically dies hard. Adam 
must needs dispute with the archangel. Thereupon 
we must not blame our judges for taking sides. 
The Irishman’s hands itch for a “shillalah’’ when 
he sees a “free fight’? going on between a few 
of his friends, not so much for love of either party 
as to gratify an innate pugnacity, and if his own 





skull is cracked in the encounter he bears no malice, 
So the judge, when he sees so much fine logic flying 
about the heads of the jury, yearns himself to have an 
intellectual whack at them, and sometimes in his 
ardor his reasoning recoils, like the eastern boom- 
erang upon his own reverend head, 

But finally, the most remarkable sensation that 
courts of justice are subject to, is experienced at the 
sight of a pretty woman. Let a comely and well- 
dressed woman enter the court room, and at the first 
rustle of her silken gown every man present seems to 
lose his head. Talk of the equality of the sexes! A 
man stands no more chance in a lawsuit against a 
good-looking woman, especially if she is in weeds, 
than he does of being saved without repentance, or of 
being elected to congress without spending money, 
Portia would have been even more potent in petti- 
coats. The lawyer who should undertake to cross- 
examine a woman sharply would be considered a 
brute. Even to ask her age is a hazardous experi- 
ment. When she testifies to hearsay, or what she 
said herself, or what she thought or thinks, or any- 
thing else improper, the judge merely lays down his 
pen and smiles, and the jury believe every word of 
it. And whether party or witness, let her take out a 
black-bordered white handkerchief, and put it to her 
eyes, or nose — it makes no difference which—and the 
jury will treat her antagonist with about as much 
consideration as the early Christian martyrs received 
from the wild beasts at Ephesus. A man may be put 
off with sixpence; a woman’s verdict always carrics 
costs. Even the gallows has no terrors for her; its 
noose relaxes and refuses to clasp her fair neck; it is 
only when it embraces Adam's apple that it preserves 
its hold. And yet the women are trying to break 
this spell by becoming lawyers and jurymen! I 
should not be surprised if they should succeed in get- 
ting hanged, if they accomplish this purpose. The 
charm of their unaccustomed and artless presence 
will be gone, and if they demand the privilege of act- 
ing like men, they will perhaps be treated like men. 





STATUS OF UNREGISTERED SHIPS. 


ACTING ATTORNEY-GENERAL TALBOT’S RESCRIPT TO 
THE POSTMASTER-GENERAL, 

The comparative advantages possessed by the own- 
ers of ships of the United States over ship-owners 
whose vessels are foreign built, or otherwise not com- 
ing within the definition of ‘“‘ships of the United 
States’’ as described in the navigation acts, are prob- 
ably well known to the general mercantile public. 
The law of merchant shipping, indeed, is in some 
respects singularly complicated. But the nature and 
bearings of the navigation acts seem to be exceedingly 
clear, particularly when interpreted by the light of 
English decisions under the analagous acts of Great 
Britain. Our postal act of 1864, however, does not 
keep in view the definition of a “ship of the United 
States,’ as settled by the navigation acts: but uses 
language of its own, which is indifferently applicable 
either to a United States ship, properly so called, or 
to any ship owned by a citizen of the United States. 
Confused by the loose language of this act, particu- 
larly its second section, Postmaster-General Cresswell 
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recently submitted four queries lo the attorney-gen- 
eral, which the Acting Attorney-General Talbot has 
just answered in an eloquent and discursive manner, 
put, as we think, hardly distinguishing with “ suffi- 
cient’”’ accuracy between the municipal or local effect 
of our navigation laws, and the more general rules of 
international and maritime law, which alone a foreign 
prize court will administer. 

The postmaster-general’s first question was: “Is 
a citizen of the United States entitled to the protection 
of this government for any foreign vessel or vessels, 
which he may purchase of a citizen of a foreign power, 
without a special act of congress authorizing the 
same.” 

In reply to this question the acting attorney-general 
indorses the opinion of Mr, Cushing (Opinion, vol. 6, 
p. 632), which is as follows : ‘‘ Upon full consideration, 
therefore, of all the relations of the subject, there 
remains no doubt in my mind as to the right of a cit- 
izen of the United States to purchase a foreign ship ; 
and the ship so purchased becomes entitled to receive 
the protection of the United States.”’ 

With this opinion we entirely concur. It is neces- 
sary, however, to remark that in municipal, as 
distinguished from prize or international courts, the 
navigation acts of the country of the adjudicating 
court will be expounded in the most liberal manner 
for the government, and in the strictest manner 
against any one who has not complied with all their 
requirements. 

The navigation acts of England prior to 1862 were 
so rigidly construed that no person whose name was 
not on the ship’s register as owner was allowed to 
claim ownership, even though his title was good in 
equity either under a contract, or in consequence of 
the registration of his name having been prevented 
by the fraud of the party whose name was last regis- 
tered as owner. Jollet v. Delaney, 2 De. G. & S. 
235. A fortiori, no relief was given against the reg- 
istered owner on account of accident (Campbell v. 
Thompson, 2 Ha, 140); or where the agreement for 
sale was informal (Hughes v. Morris, 2 De. G. M. 
& G. 349, and 9 Ha. 636; (Liverpool Borough Bank 
vy. Turner, 1 J. & H. 159 and 7 Jur. N.S. 150); noron 
the ground of constructive trust. Curtis v. Perry, 6 
Ves. 739; Slater v. Willis, 1 Beay. 354; Speldt v. Lech- 
mere, 13 Ves. 588; Barker v. Chapman, 1 Madd. 400, 
note, and p. 44. 

The Englisk courts of equity thus invariably held 





that the navigation acts were founded on principles | 


of public policy, which no private equity between the 
parties before the court could be allowed to infringe. 
The object of the acts, as also of our own analogous 
ones, has been to prevent foreigners acquiring prop- 
erty in ships, which possess a peculiar importance 
beyond other descriptions of wealth, on account of 


their fitness for military purposes. In order, there- | 


fore, to be able to detect whether the policy of the acts 
is being carried out, the machinery of registration at 
the custom-house is provided ; and the English courts 
invariably refused to look behind the register, or to 
enforce in any manner contracts or equities against 
the registered owner in respect of the ships until the 
merchant shipping amendment act 1862 expressly 


laney, we think, indeed, that if the fraud could be 
substantiated in a court of law—if it was a legal, and 
not merely an equitable fraud —courts either of 
equity or of law would have given redress; see Orr v. 
Dickenson, Johns. 1, But, where the legal title was 
pertected by registration, the English courts, prior to 
1862, gave no relief, and recognized no equity against 
the registered owner.. But there is nothing to pre- 
vent our government protecting vessels of citizens to 
any extent not infringing upon the policy of the nay- 
igation acts. If a foreign-built ship, owned by an 
American citizen, or if any unregistered ship of his, 
is illegally condemned by a foreign prize court, our 
government would surely interfere. But to issue 
letters of protection of any kind to an unregistered 
ship (a query also put by the postmaster-general to 
the attorney-general) would clearly be a violation of 
the statute 1810, c. 19. 

The navigation acts have only a municipal not an 
international nature. But, within the territories (in- 
cluding the jurisdictional waters or three miles from 
shore) of the United States, they are binding upon 
al citizens and officials of the union; outside these 
limits, however, they may be ignored by foreigners, 
These are only bound, outside our territory, on the 
high seas by the law of nations and the laws of their 
own nationality. So also with respect to our ship- 
owners. If they violate, or neglect compliance with, 
the rules of our navigation code, that can give no 
right to a foreign nation to confiscate ship or cargo. 
A ship traveling without a clear legal right to the 
protection of the United States is, indeed, in a very 
different condition from another vessel entitled by sea 
papers or registration to such protection. But the 
want of an express recognition by the United States, 
although injurious, does not involve a total loss of 
the ship’s nationality in a foreign prize court. That 
tribunal will take no cognizance, directly or neces- 
sarily, of municipal codes; these being in respect of 
maritime public law mere by-laws of which the in- 


| ternational court is not deemed to be affected with 


notice. 

An unregistered ship, then, being the property of a 
citizen of the United States, must be treated as such 
by belligerents, no matter how strictly our courts will 
carry into effect our navigation code. That body of 
laws concerns ourselves only. The navigation acts 
were intended to secure certain trading privileges to 
American-built ships exclusively. But, where these 
privileges do not come in question, a ship cannot be 
treated as having no nationality. Mr. Cushing (Opin- 
ion, vol. 6, p. 652) says of a ship bought from a for- 
eigner: ‘*The ship so purchased becomes entitled to 
receive the protection of the United States.” It is 
still more free from doubt, that, no matter how slow 
a government may be to protect an unregistered ship, 
belligerents, at all events, lay no claim to confiscate 
any property on land or sea, registered or unregis- 
tered, of the subject of a neutral state. 

The neutrality of a ship, according to international] 
law, is determined by the owner’s domicil. The flag 


_ is presumptive evidence of the ship’s nationality, but 


authorized the enforcement of such contracts and | 


equities, 


As to cases oi fraud like Follet v. De- | 


a prize court may, of course, look behind the flag, and 
see whether the vessel has been sailing under false 
colors or not. As the flag, then, has really no conclu- 
sive import, it seems strange that Mr. Talbot thinks 
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that an unreyistered ship is not entitled to carry the 
United States flag, although he considers her entitled 
to protection from the United States government. 
Mr. Cushing more consistently considered that a right 
to protection involved aright to carry the flag. A 
right to protection, indeed, involves more; since the 
use of the flag might be permitted to citizens with the 
understanding, however, that active redress for any 
injury done them by a prize court was not to be 
claimed as of right from the government. ; 

The question which a prize court has to determine, 
when a ship claiming to be neutral is brought before 
it, is whether it is neutral according to the definition 
of neutrality contained in the international code as 
expounded by admiralty decisions, This is the only 
question a prize court will entertain on the point we 
are considering. It will take no cognizance, nor prob- 
ably even admit evidence respecting the private navi- 
gation statutes of particular countries. 

So little will a prize court regard the question of 
compliance with the formalities prescribed by navi- 
gation or ship registry acts, that it is probable it would 
hold that a ship can be transferred by delivery alone 
without any writing. There is a dictum to this effect 
in Lamb v. Durant, 12 Mass, 54, and in Taggard v. 
Loring, 16 id. 336. The point was distinctly de- 
cided in the same way in Buxby v. Whitney, 8 Pick. 
86, and again in Vinal v. Burrill, 16 id. 401. The 
same doctrine is recognized in United States v. Will- 
angs, 4 Cranch, 55. 

On the other hand, Mr. Justice Story (in OAl v. Ea- 
gle Insurance Company, 4 Mason, 172), considered that 
a writing was required by the law of nations to pass 
the property in a ship. In this view Kent (Sth ed. 
130, 131) concurs, as regards the international rule, 
but considers the common law to be sufficient. Lord 
Eldon (in Ex parte Halkett, 19 Ves. 475), considered 
that a ship could not be bound by parol; and Mr. 
Jacobsen, in his sea laws, B. 1, chap. 2, pp. 17, 21, con- 
tends that a bill of sale is, in all cases, necessary. 
Lord Tenterden, in Abbott on Shipping, T. 4, 5th ed., 
acquiesces in this doctrine, and so does his commen- 
tator, Mr. Justice Shee. Both appear to have founded 
their opinion upon Lord Stowell’s judgment in The 
Sisters, 5 Rob. A. R. 155. 

However, as to the case of a ship furnished either 
with the primary grand bill of sale, or a derivative 
one, it is fully equipped for international purposes, 
no matter whether it is a registered American ship or 
not. We cannot, therefore, at all see why it cannot 
legally carry the United States flag. It is not, indeed, 
entitled to the peculiar trading privileges of a ‘‘ United 
States ship,’”’ but is it disentitled to carry any flag? 
Now, if prohibited from carrying the United States 
flag, it has no right to carry any other, so long as it is 
owned by an American citizen. On the other hand, 
if his domicil is within the United States, cui bono to 
interdict the owner or master from hoisting the Ameri- 
can flag on the high seas, when the vessel is not pur- 
suing any line of traffic prohibited to non-registered 
or even foreign vessels ? 

The fourth and last query put by the postmaster- 
general was: “If you are of opinion that such vessels 
are entitled to the protection of the government of the 





vessels are American vessels within the purview of 
the act of March 3, 1865, 29, 13 Stat. 506, which author- 
izes the postmaster-general to pay the entire sea and 
inland postages to American vessels for the transpor- 
tation of the mails between the United States and any 
foreign port or ports.” To this query the acting 
attorney-general has returned a strong answer in the 
negative. 

The foreign postal act of 1864 (13 Stat. 36) provides 
“that all steamers and sailing vessels belonging to 
citizens of the United States, and bound from any 
port in the United States to any foreign port,”’ shall, 
before clearance, accept and convey to the port of 
destination any mails offered such vessel by the 
post-office department of the United States, or any 
minister, consul, ete., and “shall receive for such 
services such reasonable compensation as may be 
allowed by law,” and section two provides that in case 
“the master or commander shall fail to make oath or 
affirmation showing that he has delivered the mails 
placed on board his steamer or vessel in good faith, 
the said steamer or vessel shall not be entitled to the 
privileges of a steamer or vessel of the United States,” 

The tanguage of the navigation act is departed from 
in the first section, and followed in the second, which 
describes the penalty. The two sections, if amalga- 
mated, would read thus: ‘“‘ Steamers and sailing ves- 
sels belonging to citizens of the United States shall, for 
certain delicts, forfeit the privileges of steamers or ves- 
sels of the United States.” Here is an incongruity of 
phrases, or rather a cross-division of vessels. The sec- 
tions might as well have enacted that steamers shall, 
in certain cases, lose the privileges of sailing vessels. 
The penalty, in short, is not co-extensive with the 
offense, or rather does not apply to every master re- 
fusing to carry the mails, if we are to consider the 
first and second sections to refer to distinct classes of 
vessels, The acting attorney-general, with much 
philosophy, considers that both sections refer only to 
one kind of ships, viz.: to “ registered’’ or United 
States vessels, and that the penal clause narrows the 
extent of the first section. This point, however, 
cannot be disposed of solely by reference to the policy 
of the navigation acts. For the postal acts are like- 
wise founded upon principles of public policy of an 
equally urgent nature. Qui libet renunciare potest 
jus pro se introductum, The legislature evidently in- 
tended by the phrase “‘ vessel belonging to a citizen of 
the United,’ to mean any vessel, whether foreign- 
built or home-built, but unregistered, if it was the 
property of an American citizen. This section is not 
necessarily cut down by the penalty to comprise 
only ships of the United States, vide Dwarris on 
Statutes, second edition, page 667, where that learned 
writer draws a distinction between a section of 
a statute imposing a new duty on citizens with- 
out a penalty, and a section imposing a duty with 
a penalty, not extending, however, to all the obliga- 
tions imposed by the first clause. Dwarris thinks it 
important that the penalty is contained in a distinct 
section. We can hardly, however, attach any impor- 
tance to such a fine-drawn distinction. But Mr, Tal- 
bot’s view has more to contend with than the certainly 
slender diagnosis suggested by Dwarris. 


United States, please answer further whether such | The purposes of the postal system would seem to 
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be impeded by Mr. Talbot's construction of the act 
referred to. But where one act founded on principles 
of public policy, collides with another act of a simi- 
lar nature, the actual language is our only guide to the 
meaning of the legislature. If the question lay be- 
tween the effect of one of these acts and a private 
right or claim, the latter should be ignored. But, 
when a branch of the public service is concerned on 
either side, the case is different. The point is so nice, 
however, that we are not very confident in our own 
opinion upon it, 
With respect to the more general question, a non- 
registered ship belonging to an American owner is 
certainly not a hostis humani generis, and cannot be 
legally plundered either here or elsewhere. It can 
have the ordinary evidences of its nationality on 
board, viz., the grand bill of sale under which the 
ship was transferred by the builder to the first owner, 
and also the bill of sale under which the present 
owner derives title. This vill, although unregistered, 
will undoubtedly protect it from confiscation by any 
belligerent, unless the bill is proved to be a forgery. 
The acting attorney-general, however, when appealed 
to on this question of law, appeals to the crowd. 
“No veteran shipmaster,’’ he says, ‘* would, I appre- 
hend, deem it in conformity with the instructions of 
his experience; and no able seaman even would con- 
sider it good seamanship to attempt to sail a vessel 
out of a port of the United States — least of all ona 
trans-atlantic voyage into the narrow seas of Europe, 
while a war was raging by sea and land between two 
great European powers — without having on board 
the proper ship’s papers from the custom-house.”’ 
But, if the ship is foreign-built, and he cannot get any 
papers from the custom-house, his alternative is then 
to put to sea or to sell the ship as old stores; and the 
former course would doubtless appear to him to be 
preferable, since, however reluctant his own govern- 
ment may be actively to aid him when in a difficulty 
with a belligerent, yet he undoubtedly sails under the 
protection of the common Jaw of nations, 
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LEGAL DEFINITION OF “INN,” “ HOTEL” 
AND “ BOARDING-HOUSE,” 


In the case of Cromwell v. Stephens (2 Daly, 15), 
Judge Daly has given some curious and, perhaps, 
valuable information with regard to the legal mean- 
ing of the terms “inn,” “hotel” and “ boarding- 
house,” and as to the distinctions between these 
places of entertainment. As his definitions may prove 
serviceable to those who have not the report at hand 
we quote his remarks: 

Ordinarily, in a legal inquiry, it is sufficient to refer to 
some approved lexicographer to ascertain the precise 
meaning of a word. But this is a word of wide ap- 
plication, and as the meaning which is to be attached to 
itin this country has been the subject of much discus- 
sion upon the argument, it may be well to refer to its 
origin and past history, as one of the means of determin- 
ing its exact signification. The word isof French origin, 
being derived from hostel, and more remotely from the 
Latin word hospes, a word having a double signification, 
as it was used by the Romans both to denote a stranger 
who lodges at the house of another, as well as the master 
of a house who entertains travelers or guests. Among 





the Romans it was a universal custom for the wealthier 
classes to extend the hospitality of their house, not only 
to their friends and connections when they came to a 
city, but to respectable travelers generally. They had 
inns, but they were kept by slaves, and were places of 
resort for the lower orders, or for the accommodation of 
such travelers as were not in a condition to claim the 
hospitality of the better classes. On either side of the 
spacious mansions of the wealthy patricians were smaller 
apartments, known as the hospitium, or place for the en- 
tertainment of strangers, and the word hospes was a term 
to designate the owner of such a mansion, as well as the 
guest whom he received. Andrew’s Lex. This custom 
of the Romans prevailed in the earlier part of the middle 
ages. From the fifth to the ninth century traveling was 
difficult and dangerous. There was little security except 
within castles or walled towns. The principal public 
roads had been destroyed by centuries of continuous war, 
and such thorough fares as existed were infested by rov- 
ing bands, who lived exclusively by plunder. 

In such a state of things there could be little traveling, 
and, consequently, the few inns to be found were rather 
dens to which robbers resorted to carouse and divide 
their spoils, than places for the entertainment of travel- 
ers. Historie des Hotelleries, Cabarets, ete., par Michel 
et Fournier. Paris, 1851, p. 181. The effect of a condition of 
society like this was to make hospitality not only a social 
virtue, but a religious duty, and in the monasteries, and 
in all the great religious establishments, provision was 
made for the gratuitous entertainment of wayfarers and 
travelers, Either a separate building, or an apartment 
within the monastery, was devoted exclusively to this 
purpose, which was in charge of an officer called the 
hostler, who received the traveler and conducted him to 
this apartment, which was fitted up with beds, where he 
was allowed to tarry for two days, and to have his meals 
in the refectory, while, if he journeyed on horseback, 
provender was provided by the hostler for his beast in 
the stables. Fosbroke’s Monachism, 238, 3d ed.; Davies, 
2769. In many countries this apartment, or guest-hall, 
of a monastery retained the original Latin name of 
hospitium, but in France the word was blended with 
hospes, and changed into hospice, and itafterward under- 
went another change. As civilization advanced, and the 
nobility of France deserted their strong castles for spa- 
cious and costly residences in the towns, they erected their 
mansions upon a scale sufficiently extensive to enable 
them to discharge this great duty of hospitality, as is 
still, or was very recently, the custom among the no- 
bility and wealthier classes in Russia, and in some of 
the northern countries of Europe. Borrowing, by analogy, 
from an existing word, and to distinguish it from the 
guest-house of the monastery, every such great house or 
mansion was called a hostel, and by the mutation and 
attrition to which these words are subject in use, the s 
was gradually dropped from the word, and it became 
hotel. As traveling and intercourse increased, the duty 
upon the nobility of entertaining respectable strangers 
became too onerous a burden, and establishments in 
which this class of persons could be entertained, by paying 
for their accommodation, sprung up in the cities, towns, 
and upon the leading public roads, which, to distinguish 
them from the great mansions or hotels of the wealthy, 
and at the same time to denote that they were superior to 
the auberge or cabaret, were called hotelleries,a name which 
has been in use in France for several centuries, and is 
still in use to some extent as a common term for inns of 
the better class, while the word hotel, in France, has 
long ceased to be confined to its original signification 
and has become a word of a most extensive meaning 
Itis the term for the mansion of a prince, nobleman, 
minister of state, or of a person of distinction, or ot 
celebrity. It is applied to a hospital as hotel dieu ; or toa 
town hall, as hotel de ville ; to the residence of a judge, to 
certain public offices, and to any house in which fur- 
nished apartments are let by the day or week, or month, 
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Roquefort, Etymologigue Francais, Paris, 1829; Diction- 
naire de l’Academie Francais, 1798, et Complement au 
Dictionnaire; Bescherelle, Dictionnaire Francais. 

The word, though so long in use in France, is of com- 
paratively recent introduction into the English lan- 
guage. The Saxon word inn was employed to denote a 
house where strangers or guests were entertained, down 
to the time of the Norman invasion; and, under the 
Norman rule, it was in the popular tongue, the word for 
the town houses in which great men resided when they 
werein attendance on court, several of which became 
afterward legal colleges, under the well known titles of 
inns of courts, Pearce, #0). In all legal proceedings, 
however, and wherever the Norman French was spoken 
the word hostel was the term for all such establishments, 
The places where entertainment could be procured for a 
compensation, to distinguish them from the inns, or great 
houses, where it was furnished gratuitously, were called 
in English common inns; while in Norman French, bya 
change analogous to that which had occurred in France, 
they were called first hostelleries,and afterward hosteries. 
Year books, 42 E. III, 11; 22 H. VI, 38; Statutes, 5 E, III, 
exi; Fitzherbert’s Abm., pp. 2,28; Brooke’s Abm. pp. 4, 
15; Dyer, 158, a note; Godb, 347; Kelham’s Norman 
Dict’y; Law French Dict’y, 1701. To“ host” was to put 
up at an inn; and “hostler,” before referred to as the 
title of the officer in the monastery who was charged 
with the entertainment of guests, was the Norman word 
for innkeeper, and was in use until about the time of 
Elizabeth, when the keeping of horses at livery becom- 
ing a distinct occupation, it was the term for the keeper 
of a livery stable (Yelv. 67; Cooke’s Entr. 347), and after- 
ward of the groom who has charge of the stables of an 
inn. Calye’s Case, 8 Co. 32; Bailey’s Dictionary. 

It appears from a note of Malone, referred to in Todd's 
edition of Johnson’s Dictionary, that the word hotel 
came into use in England by the general introduction in 
London, after 1760, of the kind of establishment that was 
then common in Paris, called an hotel garni, a large house, 
in which furnished apartments were let by the day, week, 
or month. In Barclay’s Dictionary, 1782, in the first edition 
of Walker, 1791, and in Sheridan’s Dictionary, 1795, hotel is 
given as the proper pronunciation of hostel, an inn; andin 
the dictionaries of Jones, 1798, and of Perry, 1805, it is in- 
corporated as an English word, and is defined in the latter 
to be “an inn, having elegant lodgings and accommoda- 
tions for gentlemen and genteel families.” Todd, 1314, 
defines it to be “‘a lodging-house for the accommodation 
of occasional lodgers, who are supplied with apartments 
hired by the night or week.” The definition given by 
Knowles, 1835, is simply “a lodging-house.” By Smart, 
1836, ‘a lodging-house orinn.” Reid, 1845, ‘‘an inn ora 
lodging-house.”” Boag, 1848, “an inn;” and by Dr, La- 
tham, in his edition of Johnson’s Dictionary, “‘an inn 
of a superior kind.” 

The word was introduced into this country about 1797. 
Before that time houses for the entertainment of travel- 
ers in this city were at first called inns, and afterward 
taverns and coffee-houses. In 1794, an association, organ- 
ized upon the principle of a tontine, erected in Wall 
street, what was then a very superior house for the ac- 
commodation of travelers, called the Tontine Coffee 
House; the success of which led to the formation of an- 
other company for the erection of one upon a still more 
extensive scale in Broadway. This structure, which was 
called the Tontine Tavern, was built about 1796, upon the 
site of what had been a famous tavern or coffee-house in 
colonial times, and from the extensive accommodation 
it afforded, and the superior character of its appoint- 
ments, it was then, and for many years afterward, the 
most celebrated establishment of the kind in the coun- 
try. There was at that period a rage for every thing 
French, The city was filled with refugees from France, 
and from the French West India possessions, whose resi- 
dence among us produced a great change in our social 
habits, amusements, and tastes (Watson’s Annals, 209), 








while a fierce party strife prevailed between those who 
advocated the principles of the French Revolution and 
those who condemned them. The French national airg 
were sung in the streets; men mounted the tri-color 
cockade, and the proprietors of the new tavern, falling 
in with the popular current, gave a French name to their 
establishment by changing it from the Tontine Tavern 
to the City Hotel. The new word was afterward adopted 
by the proprietors of other houses for the entertainment 
of travelers in this and neighboring cities, and, becoming 
general, found its way into American dictionaries, Alli- 
son, one of the earliest of American lexicographers, 1813, 
defines it to be “an inn of a high grade, a respectable 
tavern.” Webster calls it ‘‘a house for entertaining 
strangers or travelers,’’ and says that ‘it was formerly 
a house for genteel strangers or lodgers,’’ but that “ the 
name is now (1840) given to anyinn.”’ Worcester’s defi- 
nition (1846) is “‘a superior lodging-house with the accom- 
modations of an inn; a public house; a genteel inn; an 
inn; and in the last edition of Webster, 1864, there is 
given an addition to the previous general definition: 
“An inn; a public house, especially one of some style or 
pretensions,” 

It is to be deduced from the origin and history of the 
word, and the exposition that has been given of it by 
English and American lexicographers, that a hotel, in 
this country is what in France was known as a hos(/elerie, 
and in England as a common inn of that superior class 
usually found in cities and large towns. A common inn 
is defined by Bacon to be a house for the entertainment 
of travelers and passengers, in which lodging and neces- 
saries are provided for themselves and for their horses and 
attendants. Bac. Abm. Inns, B. In Thompson v. Lacy 
(3 B. and A, 283), Justice Bayley declares it to be “‘a house 
where a traveler is furnished with every thing which he 
has occasion for while upon his way ;”’ and, in the same 
case, Best, J., says it is “a house, the owner of which 
holds out that he will receive all travelers and sojourners 
who are willing to pay a price adequate to the sort of ac- 
commodation provided, and who come in a situation in 
which they are fit to be received.”’ Buta more practical 
idea of what was understood at the common law as com- 
mon inns may be gathered from Hollingshed’s descrip- 
tion of them, as they existed in the days of Elizabeth. 
“Every man,” says that quaint chronicler, “may, in 
England, use his inn as his own house, and have for his 
monie, how great or how little, varietie of victtals, and 
whatsoever service himself shall think fit to cail for. If 
the traveller have a horse, his bed doth cost him nothing; 
but if he goes on foot, he is sure to pay a pennie for the 
same, Each comer is sure to be in clean sheets, wherein 
no man hath been lodged since they come from the laun- 
dress, or out of the water wherein they were washed. 
Whether he be horseman or footman, if his chamber be 
once appointed, he may carry the key with him as of his 
own house as long as he lodgeth there. In allof our inns 
we have plenty of ale, biere, and sundrie kinds of wine; 
and such is the capacity of some of them, they are able to 
lodge two hundred or three hundred persons and their 
horses at ease, and with very short warning(to) make such 
provision for their diet as to him — that is, unacquainted 
with all—may seem to be incredible.”’ Hollingshed’s 
Chronicle — Description of England. 

And another observer (Fynes Moryson), writing before 
1614, adds: “If the traveler eats with the host, or at the 
common table, his meals cost him sixpence, and in some 
places fourpence; but if he will eat in his chamber, he 
commands what meat he will, and the kitchen is open, to 
him to order the meat to be dressed as he likes best.” 





The Itinerary, pp. 111-151. 

In the above-mentioned case of Thompson v. Lacy, the 
defendant kept a house in London called the Globe Tav- 
ern and Coffee-house, where he furnished beds and pro- 
visions to those who applied. No stage, coaches, or wag- 
ons stopped there, nor were there any stables belonging 
to the house. The question was whether this was an inn, 
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and it was held that it was. ‘‘The defendant does not 


charge,” said Best, J., ‘‘as a mere lodging-house keeper 


- by the week or month, * * * A lodging-house keeper, on 


the other hand, must make a contract with every man 
that comes, whereas an innkeeper is bound, without 
making any special contract, to provide lodging and en- 
tertainment for all at a reasonable price.’”’ In Doe v. 
Lansing (4 Camp. 76), decided before the above, Lord Ellen- 
borough held that a coffee-house in London, where per- 
sons from the country lodged, was not an inn; and in an 
earlier case (Parkhurst v. Foster, 1 Saik, 387), it was held 
that an establishment ata watering-place, where persons 
were taken to lodge, in which dressed meat was furnished 
to them at fourpence per joint, and small beer at two- 
pence per mug, and to whom stables were let to their 
horses, was not an inn. Neither of the cases are fully 
reported, and if maintainable, it must be upon the ground 
that these were not houses for the general reception of 
travelers, but places where eithera lodging, or certain ar- 
ticles of food, or the stabling of a horse, could be procured 
by paying for each, in contradistinction to the general 
entertainment which an inn supplied to all travelers or 
guests at a reasonable charge. In Dansey vy. Richardson 
(2 Ellis and Bl. 144), it was held that a boarding-house 
was not an inn, the distinction being put upon the 
ground that a boarder being received into a house is 
owing purely to a voluntary contract, wherever an 
innkeeper, in theabsence of any reasonable or lawful 
excuse, is bound to receive the guest when he presents 
himself. ‘*The innkeeper,” says Coleridge, in he King 
v. Ivens (7 C. and P, 213), ** is not toselect his guests ; he has 
no right to say to one you shall come into my inn, and to 
another you shall not, as every one coming in and con- 
ducting himself in a proper manner has a right to be re- 
ceived ;”’ innkeepers, he said, being a kind of public 
servants, having the privilege of entertaining travelers, 
and supplying them with what they want. In Seward vy. 
Seymour (Anthon’s Law Student, 51), it was held that a 
well-known establishment which formerly existed in 
this city, called the Atlantic Hotel, had a double charac- 
ter, being both a boarding-house and an inn; that in 
respect to those who occupied rooms and were enter- 
tained under precise contracts, it was a boarding-house, 
while with respect to transient persons, who, without 
any stipulated centract, remained from day to day, it was 
an inn; and this definition of an inn was substantially 
given by Chief Justice Oakley in Wintermule v. Clarke (5 
Sandf. 247) as a house ‘“‘ where all who come are received 
as guests, without any previous agreement as to the 
duration of their stay, or as to the terms of their enter- 
tainment.” In Willard v. Reinhard (2 E, D. Smith, 148), 
the distinction between a boarding-house and an inn 
was declared to be this; in a boarding-house the guest is 
under an express contract, at a certain rate for a certain 
period of time, but in an inn there is no express engage- 


ment, the guest, being on his way, is entertained from | hotel 


day to day, according to his business, upon an implied 
contract. 
held that a restaurant, to which a person resorts for the 
temporary purpose of obtaining a meal, is not an inn. 
“On the contrary,” said Ingraham, J., *‘as the customs of 
society change and the modes of living are altered, the 
law, as established, under different circumstances must 
yield and be accommodated to such changes. Mere eat- 
ing-houses cannot now be considered as inns. They are 
wanting in some of the requisites necessary to constitute 
them inns, as no lodging places are provided for travel- 
ers; and though the defendant may carry on in another 
part of his premises the business of an innkeeper, it does 
not follow that the liability for that part of the premises 
is to be extended to the whole,” to which it may be added 
with equal force, that a mere lodging-house, in which no 
provision is made for supplying the lodgers with their 
Meals, wants one of the essential requisites of an inn. 

It follows from these authorities that an inn is a house 
where all who conduct themselves properly, and who are 





And in Carpenter v. Taylor (1 Hilt. 195), it was | 


able and ready to pay for their entertainment, are re- 
ceived, if there is accommodation for them, and who, 
without any stipulated engagement as to the duration of 
their stay, or as to the rate of compensation, are, while 
there, supplied at a reasonable charge with their meals, 
their lodging, and such services and attention as are 
necessarily incident to the use of the house as a tempo- 
rary home. This, as accurately as I am able to state it, is 
the legal definition of an inn, and this is exactly what is 
understood in this country by a hotel, It is customary, 
especially in our cities, to let out furnished apartments 
in houses, by the week or by the month, without meals, 
or with breakfast simply, but we do not, as the French 
do, call such houses hotels, but merely lodging-houses, 
(Worcester’s and Webster's dictionaries.) We have inthe 
cities houses of entertainment, in which the guest or 
traveler pays so much per day for his room, and takes 
his meals or not, as he thinks proper, in the restaurant, 
paying separately for each meal as he takes it. Where 
the restaurant forms a part of the establishment, and the 
house is kept under one general management for the 
reception of all travelers or agents that may come, it is 
an inn, there being no material difference between it 
and the Elizabethian inn, in which the traveler paid 
separately for his apartment and for each meal, [t dif- 
fers from a boarding-house, for the reason that all who 
come are received, and because the guest engages for no 
specific period, but pays only for the time he is there. 

In Smith v. Scott (9 Bing. 14; 2 Moo. and S. 35), it was held 
that a woman who kept a house without any public sign, 
in London, in which she let rooms to families or single 
men for long or short periods, and, if required, found 
cooked provisions for them, upon which she charged a 
small profit, receiving her orders usually every Monday 
and her payment at the end of the week—the house 
being open at all hours to any person who came —wasa 
hote! keeper, within the meaning of the bankrupt act of 
6 Geo. IV, ch. 16, 22, which enumerates “ victualers, keep- 
ers of inns, taverns, hotels and coffee-houses,” as among 
the classes of persons who may be declared bankrupt. 
Cc. J. Tindall put the decision upon the ground that some 
distinction must have been intended, as the word which 
immediately precedes hotel in the act is inn, and that it 
could searcely have been intended to designate the same 
thing by both words. He was of opinion that hotel was 
not used in the sense of the old word hostel, *‘ for that,” 
he said ‘*means what is now termed an inn.” “The 
modern word,” he remarked “ was introduced from the 
French, and rather implies a house to which people 
resort for lodging than for the sort of entertainment 
which is to be procured only at an inn;” and Gaselee, J., 
said that there might have been a doubt if the party had 
only received lodgers occasionally, but as the house was 
open to any comer, and all who frequented it were sup- 
plied with provisions to some extent, he regarded it asa 
It issufficient tosay, in respect to this case, that it 
may be that in London the word “ hotel” is notapplied to 
an inn; that there it has undergone no change, but still 
is limited to the signification which it originally had 
when introduced here. Such is not, however, the case in 
this country, where the word has been long in popular 
use to designate what in the law is denominated an inn, 


eS 


Judge Barnard, in charging the grand jury of oyer and 
terminer, in New York, the other day, said: ** I presume 
this court will have to be in almost continuous session 
until such time as this generation shall have passed 
away, so that the vast majority of men now engaged in 
the commission of crime shall either be incarcerated, run 
away, ordead. LIuse the word generation, because his- 


tory tells us after every great war it requires a generation 
to clean out the bad men that have grown bad as camp 
followers, swindlers, and robbers.” 
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Among the recent deaths in England was that of 
John Collyer, author of a treatise on the law of part- 
nership—a work which has been very extensively 
used in this country. Mr. Collyer was one of the 
oldest county court judges in England, having been 
appointed in 1847, when the county courts were first 
established. At the time of his death he was in his 
seventieth year. 


The death of Robert Cooper Grier, recently one of 
the justices of the supreme court of the United States, 
occurred at Philadelphia, on Sunday last. He was 
born in Cumberland county, on the 5th of March, 
1794, and graduated at Dickinson college in 1812. For 
several years after his graduation he taught school, 
devoting his leisure hours to the study of the law. 
In 1817 he was admitted to the bar of his native 
county, and began the practice of his profession. A 
few years later he was appointed presiding judge of 
the district court of Alleghany county and removed 
to Pittsburg. The duties of this office he continued 
to discharge until 1846, when he was appointed by 
President Polk associate justice of the supreme court 
in place of Mr. Justice Baldwin, deceased. This posi- 
tion he occupied until a few months ago, when his 
failing health compelled him to resign. Though 
neither a brilliant lawyer or jurist, Mr. Justice Grier 
had those qualities and acquisitions which enabled 
him to discharge the duties of his high office in a 
manner alike honorable to him and to the nation. 


Judge Strong, of the United States supreme court, 
nolding circuit court at Philadelphia, rendered a de- 
cision on the 19th ult., to the effect that the internal 
revenue tax on the dividends of the Reading railroad, 
which became due and payable after January Ist, 
1870, was void and uncollectible. The effect of this 
decision is to render invalid all assessments of taxes 
made since January Ist, on the dividends of railroads, 
banks, trust companies, savings institutions, insur- 
ance companies, canal, turnpike, slack-water and 
navigation companies, and interest paid on the bonds 
of said companies, and the taxes retained on salaries of 
government officials for the same time. It will be re- 
membered that congress, at its late session, passed an 
amended tax bill (see 2 Law JourNAL, 94), section 
seventeen of which construed the internal revenue act 
of 1864 to extend the collection of the tax on these 
items of income to and for the year 1870, but also 
provided that they should cease on the Ist of August, 
1870. Judge Strong, in his opinion, strongly repro- 
bates this style of legisiation, and insists that to the 
courts and not to congress belongs the duty of con- 
struing the laws. The case is to be taken to the 
supreme court. We shall shortly publish the opinion 
of Mr. Justice Strong in full. 


The education of the Roman youth was, under the 
republic, deemed incomplete until he committed to 
heart, and thoroughly understood, the twelve tables 
constituting the fundamental law of his country. The 
individuals who control our public school system 
deem a knowledge of the law of the land of so little use 








that its principles are not, even in a remote manner, 
brought to the notice of the school children of to-day, 
Reading and writing, imperfectly acquired, with a 
dim and hazy comprehension of arithmetic and geog- 
raphy, make up the fundamental culture gained in 
the common schools, and the scheme of education ig 
rendered complete by an accurate understanding of 
that least practical of all abstract sciences, English 
grammar. That our public school system has many 
excellent features cannot be denied, but its main 
object seems to have been lost sight of. That object 
is not to produce great linguists or men cultivated in 
literature or profound in science, but to so train the 
citizen that he may better perform the duties apper- 
taining to his citizenship. Without neglecting those 
fundamental acquirements which are the necessary 
conditions of all knowledge, the educational scheme 
of a common school should make provision for astudy 
of the laws of the society within which it has its 
existence, and not, while pretending to impart to its 
pupils all necessary knowledge, keep them wholly 
ignorant of their duties and their rights as members 
of that society. 

We have, on a former occasion, given the leading 
provisions of the naturalization act, passed at the last 
session of the English parliament. As that act is of 
considerable interest in this country, we repeat the 
changes effected by it as summarized by the Solicitors’ 
Journal: “The act makes four great alterations in 
the English law relative to aliens and the capacity of 
being or ceasing to be a British subject. First, aliens 
are enabled to hold real property, with the restriction 
that itis not to qualify them for the parliamentary or 
any other franchise. Secondly, the jury de medietate 
lingue is abolished. Thus, except that they cannot 
exercise any franchise or be registered as owners of 
British ships, aliens are now placed, as regards prop- 
erty, on exactly the same footing as British subjects. 
Thirdly, the maxim nemo potest exruere patriam is 
rendered obsolete, by a British subject being enabled 
to expatriate himself by voluntary naturalization in 
a foreign state, and by enabling a British subject born 
abroad, and being thereby a subject of the state where 
heis born, to make a declaration of alienage, and so to 
cease to be a British subject. It will be noticed, how- 
ever, that when a person born abroad, who by birth 
is a natural-born British subject — i. e., whose father 
or grandfather, ex parte paterna, was a natural-born 
subject, does not make a declaration of alienage, 
he still continues a natural-born British subject. 
Fourthly, a certificate of naturalization granted by a 
secretary of state gives the grantee all political and 
other rights of a British subject just as an act of par- 
liament does, whereas formerly a certificate expressly 
excepted the capacity of being a member of parlia- 
ment and sitting in the privy council.” 


We frequently hear about the ‘solemnity of an 
oath’? but we have been unable to discover any thing 
solemn in the ceremony of administering one as or- 
dinarily performed in our various courts. There is, 
indeed, in the higher tribunals a certain formality in 
swearing, but what person unaccustomed to our judi- 
cial proceedings would imagine that in the brief con- 
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yersation had between the clerk of the court and the 
witness about to give his testimony an invocation of 
awfui significance was addressed to the Divinity. 
The words usually repeated are full enough of terrible 
meaning, but the tone and manner accompanying 
them have not even the solemnity of ordinary pro- 
fanity. And when we pass from the higher judica- 
tories into wha. are known as the courts of the people, 
we find swept away that last vestige of respect, for- 
mality, and the oath administered in such words and 
manner as may best suit the humor of the presiding 
official. It is not a matter of surprise to us that per- 
juries so abound when those occupying dignified 
stations convert what should be a holy ceremonial 
intoa mummery or a jest. The ordinary mind will 
more fully realize the sanctity of an oath when its 
surroundings are such as should inspire awe and 
respect. More sure than the doubtful possibility of 
pains and penalties now so much relied upon to pre- 
vent falsehood and evasion would be an humble and 
reverential appeal for assistance to the Supreme 
Ruler made in a reverential and humble manner by 
both witness and court. In ancient days in the com- 
mon law courts this was so done, and had much to do 
in establishing the character of these courts for prob- 
ity and justice. While we favor many changes from 
the ancient practice there is one in which we espe- 
cially desire the ancient strict uses to be revived, 
namely, in the administration of an oath. 





OBITER DICTA, 


“Which side of the street do you live on, Mrs, Kip- 
pie?” said a counsel, cross-examining a witness. “On 
either side, sir. If ye go one way, it’s on the right; if ye 
go the other way, it’s on the left.” 

A short time since, a Mr. Knott was tried in an interior 
county of Georgia for a violation of law. The verdict of 
the jury was: “ We find the defendant Knott guilty.” 
The judge was at a loss whether to sentence Knott or not 
tosentence, He took time to consider. 

Another from the same source is even better: ‘* Upon 
the trial of a recent action for debt, to which the defend- 
ant had pleaded as a set-off a promissory note of some- 
what long standing, and an old broken-down gig, with 
which he had furnished the plaintiff, the following charge 
was spoken, with infinite gravity, by the learned chief 
baron: ‘Gentlemen of the jury, this is an action for 
debt, to which the defendant has pleaded as a set-off two 
things—a promissory note, which has a long time to run, 
and a gig, which has but a short time torun. The case 
seems clear. You may find for the plaintiff.’ ”’ 


The “ Irish Exchequer,” in 1829, must have been a noy- 
elty in its way, if the ‘Early Sketches of Eminent Per- 
sons’’ by the present lord chief justice of Ireland is to be 
credited. The following charge of the lord chief baron to 
the jury is quite worthy of some of our police courts: 

“On the trial of acriminal for stealing stockings sev- 
eral witnesses deposed to his good character; after which 
his lordship charged the jury in this concise and rather 
comic strain: ‘Gentlemen of the jury, here is a most 
respectable young man, withan excellent character, who 
has stolen twelve pairs of stockings, and you will find 
accordingly.’ ” 


Although the code has done away with the cumbrous 
forms of the common law, it has provided for doing cer- 
tain things in certain ways which most practitioners 





usually pursue. There is, however, now and then an at- 
torney who prefers to do his business in his own manner, 
We were recently shown a ** notice of retainer” written 
on a small slip of paper, and in a hand so delicate as to be 
nearly illegible, which notified the plaintiff that “ Am 
retained to defend, send copy of complaint.” Another 
notice of retainer is now before us, in which the sub- 
scriber declares that he is “retained as counsel,” and de- 
mands a copy of complaint to “* be served immediately.” 
But these instances *‘ pale their ineffectual fires ’ before 
the following, which was served upon a prominent legal 
firm of Troy by a New York attorney. The action, which 
was in the supreme court, had been commenced by the 
service of asummons only; a few days after such service 
the plaintiff’s attorneys receivea a paper, of which the 
following is acopy,, omitting the title of the action and 
name and address: 

“The defendant, in answer to the summons, puts ina 
general denial, and demands a bill of particulars, and 
requests an adjournment for six weeks,” 


————_.——————— 


DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF ILLINOIS. * 


EXECUTION OF PROCESS, 


1. Officer: no authority to break into defendant's premises, 
to execute civil process. — It is a well established rule of law 
that no officer has the legal authority to break an outer 
door or other outside protection toa person’s house, for the 
purpose of executing civil process. Snydacker v. Brasse. 

2. Arrest on civil process: how affected, — Even toarrest a 
defendant on civil process, the officer must corporally 
seize or touch the defendant’s body, and thus render him 
a prisoner, before he can justify the breaking and enter- 
ing his house to retake him. Otherwise he has nosuch 
power, but must watch the opportunity to arrest him. 7b. 

3. Of the execution of process against the goods of a defend- 
ant: officer cannot break into the house.— And in the exe- 
cution of civil process against the goods of a defendant, 
an officer is equally powerless to force an entrance into 
the defendant’s house for the purpose of seizing them. 7b. 

4. Having effected an entrance peaceably, may then break 
open inner doors, after request and refusal.— But, having 
effected an entrance into the defendant’s house peaceably, 
an officer may, aftera request and refusal, break open 
any inner doors belonging to defendant, in order to take 
the goods. Ib. 

5, Muy force an entrance, to arrest a party charged with a 
felony. — But the rule is otherwise in executing process 
for the arrest of a person charged with a felony. In such 
ease the officer is justified in breaking open doors, if 
necessary, to make the arrest. Ib. 

6. Cannot be executed by a person in his own favor.—The 
law does not authorize a person to execute process in his 
own favor, Ib. 

7. Liability of officer for abuse of process. — When an offi- 
cer armed witha writ abuses it, by the commission of 
any act not warranted by the process, he thereby becomes 
a trespasser ab initio,and he is liable, not only for the 
property taken by him, but also for any damage which 
was the immediate result of his acts. 1b. 

8. When both plaintiff and officer liable.— Even in a case 
where all the proceedings are regular, a plaintiff is 
equally liable with the officer, if he command or advise 
the abuse of process ; although, otherwise, he would not 
incur liability. Ib. 


FORECLOSURE. 

Harvested crop.— The owner of land executed a mort- 
gage thereon, which was foreclosed in equity, and a sale 
had thereunder, Pending the suit for foreclosure, the 
mortgagor leased the lands to a third person, who raised 





*From N. L. Freeman, State Reporter, to appear in Volume 51 
lllinois Reports, 
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a crop of wheat and oats thereon, which he harvested 
and put instacks. After the crop was harvested, and be- 
fore the time of redemption expired, an agent of the 
purchaser under the foreclosure was putin possessivn, 
under a writ of possession, issued at the instance of the 
purchaser, and took and carried away the crop, applying 
it to his own use or that of his principal. Held, that the 
crop so grown upon the premises, and harvested, did not 
pass to the purchaser under the mortgage, but belonged 
to the tenant whoraised it. Johnson v. Camp, 


FRAUD. 


Privity of contract not necessary to give the remedy. —In an 
action on the case against two, for fraud practiced by the 
defendants in selling to the plaintiff certain shares of 
stock in a pretended company, which had no existence, 
it was held not essential to a recovery that there should 
be a privity of contract between the plaintiff and both 
the defendants; but it was sufficient if one of them made 
fraudulent representations, as in signing the fraudulent 
certificates of stock which were sold, and thereby enabled 
his co-defendant to defraud the plaintiff in the sale of such 
certificates, Bowman et al. v. Bowles, 


GAMING. 

1. Of a recovery for services jor training a horse for a race.— 
Where a party brought his action to recover for services 
rendered in fitting a horse fora race, on which money 
was bet, it was held, that the services rendered, whether 
the race was run or not, being in aid of an offense pro- 
hibited by statute, was in violation of law and he could 
not recover. Mosher v. Griffin. 

2. But, for money laid out and expened for the shoeing 
and feed of the horse, while under training, it not neces- 
sarily being a part of a gaming transaction, he was 
entitled to recover. Jb. 


GUARANTY. 

What constitutes.— Where a merchant sells goods to 
another, upon an arrangement that a third party is to 
collect account and pay the same tothe merchant, for 
which, as collector, he is to receive a commission of ten 
per cent, and such third party is furnished with dupli- 
cate bills of account, which are made out in the name of 
the purchaser, and across the face of the bills retained by 
the merchant, such third party writes the word “ac- 
cepted,” to which he affixes his signature, in an action 
by the merchant, against him, for the amount of the bills 
so accepted, and remaining unpaid, it was held, that the 
credit so given was given to the purchaser, and that the 
word “accepted,” written on an account, does not im- 
port a guaranty of its payment by the person making the 
indorsement,and that under such an agreement he could 
only be held to reasonable care and diligence in the per- 
formance of the undertaking, and not liable as guarantor. 
Hatch vy. Antrim, 


INSURANCE. 


1. Upon goods being constantly sold and replenished. — A 
policy of insurance upon a stock of goods, which is being 
constantly sold and replenished, covers as well the new 
purchase as the stock on hand at the date of the policy. 
Peoria Marine and Fire Insurance Co. v. Anapoid use, etc. 

2. But in order that goods subsequently purchased shall 
become a part of the stock in trade so as to be covered by 
the insurance thereon, it is not enough that other goods 
are purchased, but it must appear they became a part of 
the stock, from which sales were to be made as from the 
general stock, of which it may be claimed the new pur- 
chases became a part. Jb. 


MUNICIPAL CORPORATION. 


1. Of the power to compel themto incur debts aganst their 
will.—The legislature has no power to compel a city to 
incur a debt against its will; and although the city, by 
its charter, may have power to establish and maintain a 





park, and the authorities of the city have power to issue 
bonds for that purpose, yet the legislature cannot compel 
them to do so, Nor does the fact that the city authorities 
have voluntarily incurred a debt or appropriated money 
for one park, give to the legislature power to compel 
them to incura debt or appropriate money for another 
park. The People ex rel, v. Cily of Chicago, 

2. Of the act of March 10, 1869, in relation to equalizing the 
amount of money to be expended for the different parks in 
Chicago. — So that act, by which it was sought to compel 
the city of Chicago, without the consent of the people 
thereof, or of its corporate authorities, to issue the bonds 
of the city, for the purpose of equalizing the amount 
wihch the city had voluntarily expended, and was about 
to expend, for Lincoln park, with that which the act re- 
quired the city toappropriate for certain other parks, is 
invalid and cannot be enforced, Jb, 


MANDAMUS, 


1. Of the pleadings. — An alternative writ of mandamus 
stands in theplace of a declaration, in an ordinary action 
at law, and must show a case prima facie good, and, as in 
ordinary cases, a demurrer thereto brings before the 
court the whole merits of the case as therein presented, 
The People ex rel. v. Mayor, etc., Chicago. 

2. When it will lie.—A writ of mandamus will only be 
awarded in a case where the party applying for it shall 
show aclear right to have the thing sought by it done, 
and by the persons or body sought to be coerced. J6, 


MORTGAGES, 


1. Sale by the mortgagor.— Where a mortgagor sells a 
part of the mortgaged premises, the purchaser assuming 
the payment of the mortgage as a part of the purchase 
money, the land purchased is, in his hands, the primary 
fund for the payment of the mortgage. Lilly v. Palmer. 

2. Where the estates of mortgagor and mortgagee unite in the 
same person.— And where the grantee of such a purchaser 
purchases the original mortgage, it is thereby paid and 
discharged, Ib. 

3. So, where a mortgagor sold the mortgaged premises, 
subject to the mortgage, and a third party, having pur- 
chased the mortgage, afterward, through several mesne 
conveyances, obtained title to the land, he thereby be- 
came vested with the estates of both mortgagor and mort- 
cagee; the owner of the mortgage having acquired the 
primary fund for its payment, which is of value equal to 
the mortgage, he thereby occupied the position of one 
who had effected a strict foreclosure, and the mortgage 
debt must be regarded as paid, and not recoverable 
against the mortgagor. Ib. 


NEGLIGENCE, 


1. Grass and weeds upon a railroad track: a question of 


fact for the jury. —In an action against a railroad company 


to recover for injury resulting to premises adjoining a 
railroad, by reason of fire communicated because of dry 
grass and weeds accumulating upon the right of way, the 
question of comparative negligence on the part of the 
plaintiff and the company, in respect to the accumulation 
of such combustible material, is a question of fact prop- 
erly left tothe jury. Illinois Central Railroad Co. vy. Nunn. 

2. Comparative. — Where a person traveling on arailroad 
car permits his arm to rest on the base of the window, 
and slightly project outside, and thereby has his arm 
broken in passing a freight train, the negligence of such 
person is slight, compared with the negligence of the 
company in permitting its freight cars to stand so near 
the track of its passenger train; and a recovery may be 
had for the injury sustained, The Chicago and Alton R. R. 
Co. v. Condrom. 

& Gross. —It is gross negligence, on the part of a rail- 
way company, to permit cars or other heavy or perma- 
nent bodies to stand so near its tracks that its trains, in 
passing over them, must pass within a few inches of such 


| bodies. Ib 
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4. Plaintiff’s negligence slight: defendants’ gross, — The 
rule must be considered as firmly established in this 
state, that in such cases, where the degree of negligence 
on the part of the plaintiff is slight, as compared with 
that of the defendant, he can recover. Jb. 

5, Excessive damages. — A verdict will not be disturbed 
on the ground of excessive damages, unless it is apparent 
that the jury acted under prejudice, passion, or mistake ; 
even though this court may consider the amount of dam- 
ages large. I. 


OFFICER. See Execution of Process, 


PARTNERSHIP. 

Of sutlers: construction of act of congress, March 19, 1862. — 
The act of congress of March 19, 1862, providing for the 
appointment of one sutler for each regiment, and that the 
person so appointed shall be the sole sutler, and shall not 
underlet his privileges, and prohibiting any army officer 
from being in any manner interested in his stock or 
trade, was not intended to prohibit a partnership be- 
tween a sutler and any person beside an army officer, in 
the prosecution of such business, Wolcott et al. v. Gibson. 


POSTHUMOUS CHILD. 

Interest of a posthumous child in real estate: cannot be di- 
vested by a decree in a suit to which it was not made a party.— 
C. died intestate, seized of certain lands, leaving surviv- 
ing him two minor children and his widow, who was then 
enciente. Administration was granted to the widow upon 
her husband’s estate, and soon after she filed her petition 
in the county court, praying for a sale of the real estate 
to pay the debts. A decree was rendered to that effect, a 
sale had and approved by the court, and a deed executed 
by the administratrix to the purchaser. About a year 
before the sale the child was born, but it was never in 
any manner made a party to these proceedings. Held, in 
an action of ejectment for the premises, against a grantee 
under the purchaser at such sale, that the rights of this 
posthumous child were not affected by such decree, sale 
or deed, and that a recovery could be had. Boltsford vy. 
O'Connor et al. 

SALE OF LAND. 

1, Notice of a prior conveyance. — Where a grantee of lands 
takes a deed to the same, with notice of a prior convey- 
ance, not then recorded, he is not an innocent purchaser, 
but takes, subject to all the rights of the grantee under 
the prior conveyance. Bayles v. Young. 

2. And where such grantee, with notice, conveys to an- 
other, but subsequent to the recording of the prior con- 
veyance, such subsequent purchaser is chargeable with 
notice by the record. Ib, 


TAXATION. See Corporation. 


TRESPASS TO THE PERSON, 


1, What constitutes. — Where a party under arrest, upon 
a charge of larceny, was taken from his place of confine- 
ment to the outskirts of the town in the night-time, by 
those having the prisoner in charge,and one of the num- 
ber, placing his hand upon the prisoner’s shoulder, pro- 
duced a rope and required him to confess the larceny; 
it was held, that such person was guilty of an aggravated 
trespass, for which they must respond in damages. Stal- 
lings et al. v. Owens. 

2. Whether the rope was or was not placed about the 
prisoner’s neck, and whether he was or was not sus- 
pended to a tree for the purpose of compelling a confes- 
sion of acrime, and whether or not he suffered personal 
injury, are questions which do not go to the existence, 
but to the degree, of the injury. Ib. 


VARIANCE. 

1, Allegations and proof: whether a variance. —‘*Com.” 
and “Co.” are well understood abbreviations of the word 
“Company,” when used as a part of the name of acom- 
mercial firm. Keith et al. v. Sturges. 





2. So, in an action by the assignee of a note made paya- 
ble to “Sturges & Com.” it was alleged that it was in- 
dorsed by “Sturges & Com.” and the note preduced in 
evidence was indorsed “Sturges & Co,”’ Held, there was 
no variance. Jb. 


WARRANTY, 


1. Transfer of book accounts. — The mere transfer of book 
accounts as unpaid amounts to a warranty that they are 
unpaid, and a party would be guilty of fraud in selling 
as unpaid a debt which had been discharged. Noble v. 
Me Farland, 

2. But such sale and transfer would not imply a war- 
ranty that such accounts were collectible. Jb. 

38, Where, at the time of a sale of book accounts, a writ- 
ten contract was executed, specifying the terms of the 
assignment, and the instrument contained no warranty 
that such accounts were collectible, parol evidence can- 
not be received to add to its terms by proving there was 
such warranty. Jb, 


WITNESS. 


1. Competency : conviction of crime.—It cannot be said 
that a person has been convicted of a crime so as to render 
him incapable of giving testimony, within the meaning 
of section 255 of the criminal code, until there has been a 
judgment rendered on the verdict of guilty. Faunce v. 
The People. 

2. Our statute has not changed the rule at the common 
law. It, like the common law, refers to the conviction 
imposed by the law; and not until judgment is rendered 
on a verdict of guilty, is the aceused convicted by the 
law, and disqualified from testifying as a witness, Id, 


<r 





LIFE INSURANCE DECISIONS, 
NEW YORK COMMON PLEAS—SPECIAL TERM. 


CATHARINE HORTON v. THE EQUITABLE LIFE ASSURANCE 
SocIETY OF THE UNITED STATES. 


Where a life insurer is protected by a warranty, the manner of 
the death of the insured, and the circumstances attending such 
death, are immaterial. 

Motion to strike out certain averments in defendant’s 
answer asirrelevant, Opinion delivered September 16th, 
1870, by 

JosePH F. DAty, J.—In orderto procure the insurance 
which is the basis of this action, the plaintiff and the in- 
sured, who was her husband before the policy was issued, 
made a statement in writing, that the insured, N. 
Howard Horton, “ had never been addicted to the ex- 
cessive or intemperate use of alcoholic stimulants, and 
that he did not use intoxicating drinks habitually as a 
beverage.” By the terms and conditions of the policy 
thereupon issued the assured and the plaintiff warranted 
the said statement to be in all respects true, 

As defense to this action upon the policy, after the 
death of the assured, the defendant avers that said state- 
ment was untrue when it was made, and fraudulent, also 
that the death of the insured was caused by the use of 
intoxicating liquors, and that he fell froma horse car 
while in a state of intoxication, caused by alcoholic 
liquors, and that his death resulted from injury then re- 
ceived while ina state of intoxication, which rendered 
him unfit and unable to take reasonable care of his life 
and health.” The plaintiff now moves to strike out the 
last averment as irrelevant. 

It will be seen from the answer that the defendant 
alleging that the insured, at the time of making his 
aforesaid statement, ‘‘ was addicted to the intemperate 
use of alcoholic stimulants, and that he did habitually 
use intoxicating drinks as a beverage” (see fourth 
clause of the answer), relief for avoiding thé policy, first 
on the fraudulent representations, and second on the 
warranty. (Answer second and fourth clauses.) 
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If defendant had relied upon the fraudulent representa- 
tions alone,I can see that the averment charged to be 
irrelevant should be permitted to stand, The case of 
Watton v. Nat. F. Life Ins. Co. (20 N. Y. 52) holds that a 
fraudulent misrepresentation made by the applicant, 
although it is not material to the risk, will avoid the 


policy ifit be material in the judgment of the insurer, | 


and induces him to take the risk; but the cases in the 
court of errors (16 Wend, 481), and the court of appeals (20 
N. Y. 57), hold the contrary doctrine, and the latter would 
probably govern in the case at issue since, the addiction 
of the insured to the intemperate use of alcoholic 
beverages would be material to the risk on two grounds: 
either by affecting the general vitality of the insured, or 
by placing him at times in a condition which prevented 
his keeping himself out of ordinary danger and which 
placed him in danger of death on occasions not hazard- 
ous to a sober man, . 

The courts would very properly permit the insurer 
then to plead facts showing the particular circumstances 
attending the death of the deceased, whether directly or 
remotely induced by habits of intoxication, to establish 
the materiality of the representation. Indeed, the court 
might require such facts to be pleaded by defendant to 
prevent surprise on the trial, to the plaintiff! Of course 
it would be imperative in such case to prove the habit 
of intoxication and not the isolated fact of death while 
in that state. 

But where, asin this case, the insurer is protected by a 
warranty, the manner of the death of the insured, under 
what circumstances or through what indulgence in 
alcoholic beverages, is wholly immaterial, The warranty 
set up in this case by the defendant is affirmative and not 
promissory, and the only fact to be ascertained is whether, 
at the time of making that warranty, the insured was 
then, or had ever been, addicted to the excessive or intem- 
perate use of alcoholic stimulants, or did then use intoxi- 
cating drinks habitually as a beverage. 

If that fact be found the warranty operates and the 
defendant must recover. If the plaintiff would recover 
the representations warranted must be literally true, and 
it does not matter whether the representation warranted 
is material to the risk or not. Chase v. Hamilton Ins. Co. 
20 N. Y. 57; Ripley v, tna Ins. Co., 30 id, 163, 

The court has no right to submit to the jury any ques- 
tion except as to the truth of the representation war- 
ranted. 39 N. Y. 90. 

It follows, therefore, that the intoxication or habits of 
intoxication, of the insured, or his use of alcoholic stim- 
ulants subsequent to the issuing of the policy, and the 
manner of his death,so far as intoxication may have 
directly or remotely caused it, are wholly immaterial to 
affect the warranty. No proof on those points need be 
adduced by the defendant on the trial, and any aver- 
ment concerning them is plainly irrelevant in the 
pleading. 

Motion granted. 

Averill, Allison & Averill for plaintiff. 

S. B. Higinbothem and H. Day for defendant, 


_ —- ee em 
WHERE THE LAW IS WANTING. 


Edita Albany Law Journal: 

There are in the city of New York more than thirty 
thousand professional thieves; or, in other words, more 
than thirty thousand people, who live by violating the 
law and preying on society. 

Three-quarters of this number have spent the greater 
part of their lives among criminals; are uneducated and 
totally unaware that there is such a word as “good” in 
the English language; the other quarter are more or less 
educated, so as to be the master-spirits in all cases re- 
quiring more than average cunning and shrewdness; but 
still seem to be as totally unconscious of the word “‘ good ”’ 
as the rest of their brethren. They know that if they are 





caught, they will likely be punished; and therefore 
when they are guilty of a criminal action for which, es. 
caping detection, they are consequently not punished, 
laugh at the iaw, and feel flattered at their skill. Hay- 
ing lived, most of them from childhood, in this impure 
atmosphere, they have naturally become tainted ; brought 
up in the midst of sin, all the good has been obliterated 
from their minds, and they have been taught that it ig 
their duty to rob, steal, ete, 

As Pope says: 

“ Vice is a monster of so frightful mien, 
As to be hated, needs but to be seen ; 
But seen too oft — familiar with her face, 
We first endure —then pity — then embrace.” 

The statistics show that this class is constantly increas. 
ing and becoming greater in number, year after year, 
The reason for this increase it behooves us to find out: a 
thing which on the face of it doubtless appears difficult, 
but which is very easily explained, Let us examine the 
records of our criminal courts and the lives of more than 
three-fourths of our criminals, 

Mr. R. is a man in the middle class of life, once in 
moderate circumstances, but now very poor. In an 
unguarded moment he commits a theft, or a forgery, or 
even, ina moment of passion,a murder. He is detected, 
arrested, tried, sent to state prison for a term of years, 
or, in case of murder, suffers death. 

The law has punished him; but not him alone. His 
wife and his children, three boys between the ages of five 
and eight, and a daughter of four years, are made to suf- 
fer for his crime also. 

Left without any one to support her and her family, too 
proud (for the poor are proud as well as the rich) to go to 
the poor-house, not willing to part with her children, nat- 
urally feeling bitter against them who, as she says, 
“knowing not poverty,” have deprived her of her only 
support — shunned, pointed at as the wife of a criminal, 
she can get no work, for no one will trust her — is not the 
sequel easily imagined? 

She rebels against the law; the three young boys and 
the little girl, from that time, are brought upin an atmos- 
phere of sin, with thieves and criminals only as their 
companions; they come of age, the best years of their 
lives gone, and, though still young in years, old in crime. 
Thus the criminal classes receive three new male and tio 
new female members, 

Some one will say: “* Well, what would you have us do? 
Not punish criminals, because they have wives and chil- 
dren?”’ 

Most certainly not; for then we should exist in a rude, 
barbarous state, and there would be no safety for any one 
at any time, 

No! But I would have what I consider a great defect 
in the law remedied; I would have something done, for 
humanity’s sake, for the sake of society, for our own pro- 
tection and the decrease of crime, I would have the law 
make a provision for the wives and children of sentenced 
criminals. 

“There are plenty of places for them to go to,” remarks 
some one; but, as I have said before, these people do not 
care to go to any of these institutions, 

“Then what do I wish? What provision to be made 
for them?” 

This: 1 would have thelaw appoint officers to look after 
them; to see that the children are properly educated. I 
would have the law allow them a certain sum of money, 
weekly, on proof that they are honest, hard-working, and 
law-abiding; and this proof can be a certificate from the 
officer appointed to look after them. 

How insignificant a sum this would require in compar- 
ison tothe benefits society would derive from it; for, as 
I have written, so, in nine cases out of ten, criminals are 
made. WaLporF H, PHILLIPS. 


ow 


A $100,000 breach of promise case renders Evansville, 
Ind., temporarily famous, 
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AMERICAN DIVORCES IN THE ENGLISH 
COURTS. 


SHAW v. THE ATTORNEY-GENERAL. 


Where a marriage, celebrated in England between English sub- 
jects, was subsequently dissolved by an American court, on 
grounds of divorce similar to those admitted by the law of this 
country, and it appeared that the parties, though resident, had 
not obtained a domicile in America, the court refused to 
recognize the divorce, and held the marriage to be still valid. 

Semble.— That if the parties had acquired a bona fide domicile 
in America, the divorce would have been effectual in this 
country. 


This was a petition under the legitimacy declaration 
act, 1858 (21 and 22 Vict. c. 93), by which Mrs. Betty Shaw 
prayed the court to declare a marriage, celebrated be- 
tween her and William Shaw, on or about the 22d of Sep- 
tember, 1859, to be valid. 

The petitioner was born in England, and was, on the 
26th of August, 1851, married to one William Suthers, at 
Halifax, in Yorkshire; she lived with him for about five 
years. In 1856 Mr. Suthers deserted his wife, and wentto 
America, where for some years he traveled about as a 
commercial traveler. The petitioner followed him to 
that country in March, 1857, but saw nothing of him; 
and, after staying for six months in the state of Massa- 
chusetts, went to the state of lowa, where she resided for 
two years and a-half, supporting herself by her own 
exertions as a seamstress, 

During her residence in Iowa she applied to the proper 
court of that state for the purpose of obtaining a dissolu- 
tion of her marriage with Mr. Suthers, on the ground of 
his adultery and desertion. Mr. Suthers, who was at 
that time in Canada, was not served personally with 
notice of these proceedings, and he took no part in them; 
he was, however, cited by advertisement in the Iowa 
newspapers, but it did not appear that this came to his 
knowledge at the time. On the 12th of September, 1859, a 
decree dissolving the marriage was pronounced, and on 
the 22d of the same month, the petitioner was married 
to William Shaw, at Rock Island, in the state of 
Illinois. Mr.and Mrs. Shaw then came to this country, 
and in April, 1869, the former died, having made a will by 
which the petitioner obtained a life interest in all his 
property. Mr. Suthers being still alive and in England, 
the petitioner filed this petition; the question being, 
whether, according to English law, the divorce in Iowa 
did or did not dissolve the marriage of the petitioner 
with Mr. Suthers, and consequently whether her mar- 
riage with Mr. Shaw was or was not valid in this country. 

There was no evidence to show that either Mr. Suthers 
or the petitioner had obtained a domicile in America; 
both of them, on the contrary, had always intended to 
return to England for the purposes of residence, and did 
eventually doso, On the other hand, there was no rea- 
son to suppose on the evidence that the petitioner had 
any collusive object in going to reside in Iowa, 

Mr. H. Gould, an advocate practicing at the American 
bar, proved that a decree of divorce pronounced in Iowa 
would be recognized in all the states of the American 
Union, and that a marriage solemnized in Illinois, be- 
tween parties of whom one had been divorced in Iowa, 
was consequently a valid marriage. It was also stated 
by him that the law of divorce in Iowa was similar to 
that of England. 

Dr, Deane, Q. C. (Dr. Swabey with him), for the peti- 
tioner, contended that as the grounds of divorce admit- 
ted in the court in Iowa were the same as those recog- 
nized in England, a decree of that court should be 
valid for the purpose of dissolving an English marriage, 
where the requirements of domicile or residence were 
fulfilled. On this point the gist of previous decisions may 
fairly be considered to be that in such cases as the pres- 
ent a bona fide residence is sufficient. Brodie v. Brodie, 9 
W.R. 815. It would bea great hardship to compel peti- 





tioners, situated as Mrs, Shaw was, to come to this 
country for relief. 

The Solicitor-General, Sir J. D. Coleridge (Bourke with 
him), for the Attorney-General,—The principle laid 
down in Lolley’s Case (Russ. and Ryan's C. C, 237), that an 
English marriage is indissoluble by a foreign court, has, 
perhaps, been modified by later decisions, but never so 
far as to admit of an English marriage being so dissolved 
where the parties are not at the time actually and bona 
Jide domiciled in the country from the court of which the 
decree emanates. A colorable domicile for the purpose 
of giving jurisdiction to the foreign court cannot be re- 
cognized, The question depends not upon the abstract 
right of the foreign court to dissolve an English mar- 
riage, but upon this, whether the parties to the marriage 
are or are not, upon English principles of law, within the 
jurisdiction of the court to which they appeal. In this 
cuse the domicile of the parties has throughout been 
clearly English. 

The following cases were also cited in the argument: 
Conway v. Beazley, 3 Hagg. Ecc. 639; Warrender v. War- 
render, 2 Cl. and F, 488; McCarthy v. De Caiz, 2 id. 568; 
Geils v. Geils, 1 Macq. Sc. Ca. H. of L, Cas. 255; Vansittart 
v. Vansittart, 6 W. R. 2388; Dolphin v. Robins, 7 id. 674; 
Tollemache vy. Tollemache, 1 Sw.and Tr. 557; Shaw v. Goulds 
L. R. 3 H. of L. Cas. 55; Maguire v. Maguire, 7 Dana 
(Kentucky), 181. 

July 26.— Lord Penzance.— This is a petition, filed by 
Betty Shaw, praying the court to declare that her mar- 
riage with William Shaw, celebrated on or about the 22d 
day of September, 1859, was a valid marriage under the 
legitimacy declaration act. 

This marriage was proved, but it appeared, on the peti- 
tion of Mrs. Shaw. that on the 26th day of August, 151, 
she had been married to a man named William Suthers, 
at Halifax, in the county of York, and she goes on to say 
that this marriage “ was, on or about the 12th day of Sep- 
tember, 1859, on the ground of the adultery of the said 
William Suthers, and of his desertion for three years and 
upwards, without reasonable excuse, dissolved by a de- 
cree or judgment of the district court of Scott county, in 
the state of Iowa, in the United States of North America, 
being a court of competent jurisdiction thereto.” Then 
she says that the decree “has, since the date thereof, 
been, and still is, of full force and validity, and thereby 
she was lawfully divorced from the said William Suthers 
and ceased to be his lawful wife.” The marriage with 
William Suthers, and the divorce in the state of Iowa, 
have both been proved. The question then is, whether, 
in contemplation of English law, that divorce did or did 
not dissolve the English marriage. [His lordship here- 
upon stated the facts,and then proceeded.) The prin- 
ciples, upon which the question here raised must be de- 
cided, have been so recently discussed in several cases 
in the court of ultimate appeal, that it is not necessary to 
enter upon the discussion at large upon the present occa- 
sion. It may be sufficient to observe —first, that Lolly’s 
Case has never been overruled; and, secondly, that in no 
ease has a foreign divorce been held to invalidate an 
English marriage between English subjects, where the 
parties were not domiciled in the country by whose tri- 
bunals the divorce was granted. Whether, if the parties 
were so domiciled, the English courts would recognize 
and act upon such a divorce appears to be a question not 
wholly free from doubt; but the better opinion seems to 
be that they would do so, if the divorce be for aground 
of divorce recognized as such in this country, and the 
foreign country be not resorted to for the collusive pur- 
pose of calling in the aid of its tribunals. To my own 
mind itis manifestly just and expedient that those who 
have permanently taken up their abode in a foreign 
country, resigning their English domicile, should, in 
contemplation of English law, be permitted to resort with 
effect to the tribunals exercising jurisdiction over the 
new community of which, by their change of domicile, 
they have become a part, rather than that they should 














258 


THE ALBANY LAW JOURNAL. 











be forced back for relief upon the tribunals of the 
country they have abandoned. e 

But the inquiry is needless in this case, because it 
seems to me neither just nor expedient that a woman, 
whose domicile is English, and whose husband’s domi- 
cile is English, should, while living separate from him 
in a foreign state, in which he has never up to the time 
of the divorce set his foot, be permitted to resort to the 
local tribunal, and, without any notice to her husband, 
except an advertisement which he never saw, and was 
never likely to see, obtain a divorce against him behind 
his back. No case has ever yet decided that a man can, 
according to the law of this country, be divorced from his 
wife by the tribunals of acountry,in which he has never 
had domicile or residence. He has never submitted him- 
self, either directly or inferentially, to the jurisdiction 
of such a court, and has never, by any act of his own, 
laid himself open to be affected by its process, if it never 
reaches him. A judgment so obtained has, therefore, in 
ad.lition to the want of jurisdiction, the incurable vice 
of being contrary to natural justice ; because the proceed- 
ings are ex parte, and take place in the absence of the 
party affected by them. 

For these reasons I think that the original marriage 
has never been, according to English law, set aside, and 
the consequence is that the marriage upon which the 
petitioner founds her claim for a decree was an invalid 
marriage. The decree must therefore be refused, and the 
petition dismissed. 





MARITIME LAW. 
NOTES OF NEW DECISIONS. 

1. Master's lien for wages. —It is a well-settled rule of 
maritime law that the master has no lien upon the vessel 
for his wages. 

2 The person in whose name the vessel is registered 
as master is master for every legal intendment and 
purpose, 

3. When there is a master de jure by virtue of the regis- 
try, there can be no master de facto in legal contempla- 
tion, 

4. The law recognizes in this respect but one supreme 
authority, and therefore if another person than the 
registered master is employed by the owners to navigate 
and even discipline the vessel, he does not thereby be- 
come the master, either de facto or de jure. 

5. The relations between master and crew, as they 
exist by the maritime law and the acts of congress, be- 
come fixed by the registry,and cannot be changed by 
any such interference. 

6. The libelant being an alien and prohibited by the 
registry laws from being master, is a complete answer 
to the objection of respondents that he was master in 
fact. 

7. The lien upon a vessel is not waived by simply tak- 
ing a note, unless it is distincly so understood. 

8. The intervenorin this case is a bona fide mortgagee 
fora valuable consideration, and as such is entitled to 
intervene and contest the priority of libelant’s lien. 

9. In case of sea-going vessels, the rule “seems to be 
pretty well settled’? that such liens will in no case be 
extended beyond the next voyage, if they are unknown 
to the public, and new interests of third parties as to 
the vessel intervene without notice. 

10. This rule is too strict to be applied to vessels navi- 
gating the lakes, where voyages do not occupy usually 
more than two or three weeks; that this lien should not 
be enforced against third parties without notice, after an 
unreasonable delay; that while no fixed rule can be laid 
down, there is great reason to limit these tacit liens to 
the season of navigation, and not extend them beyond 





one year. 
ll. The libelant has waived his lien as against the mort- 
gage lien of the interveners. 


McIntyre v. The Propeller 





Dubuque, U.S. District Court, Eastern District Michigan, 
2Chicago Legal News, 381. 

Bottomry : notice: insolvency of owner.— A vessel, char- 
tered by the appellants, put into a port in Cuba in 
distress. The master attempted unsuccessfully to raise 
money, and the agents of the appellants in Cuba then 
telegraphed to the appellants in Liverpool, who directed 
that money should be obtained on bottomry. The tele- 
gram of the agents contained a direction to the appellants 
to see the owner, but they did not do so, though the 
owner was then living in the same town as the appel- 
lants. The owner wasat the time insolvent. Held, (affirm- 
ing the judgment of the admiralty court), that, under 
the circumstances, notice to the owner was absolutely 
necessary to the validity of the bond. Until he has been 
judicially declared insolvent, the owner is the person to 
receive notice of the intention to raise money by bot- 
tomry, in order to enable him raise money for rescuing his 
vessel from her difficulties at a smaller amount of pre- 
mium than the maritime premium would necessarily 
entail. In case the owner has been judicially declared 
insolvent, the ownership in the vessel is transferred to 
other persons, to whom notice must then be given. The 
Panama, 23 L. T. Rep. N. 8. 12; Priv. Co. 

General average: failure of shipowner to supply proper 
rudder: perils of the sea: contribution of cargo.—In an 
ordinary gale of wind the rudder post of a ship was split 
so that she could not be steered. She was run intoa port 
where, however, it was observed, on insufficient inquiry, 
that there were no ship carpenters, and the master em- 
ployed a tug to tow her and the cargo to her port of des- 
tination. Held, in a libel for general average against the 
cargo, first, that it was for the shipowner to show that 
the rudder was seaworthy, and that the accident was the 
result of an extraordinary peril, and not due to his own 
negligence, and that this he had failed to do; held, sec- 
ondly, thatas upon the evidence there were workmen 
of sufficient skill at or near the port of refuge, and safe 
warehouses and docks within seventeen miles, where 
the cargo could have been stored; the employment of the 
tug was unwarranted, and that the cargo was not liable 
to contribute to the cost so incurred in general average. 
In acertain qualified sense, the master is the agent of 
both ship and cargo, but he is not an agent whose con- 
duct can in no case be questioned, His judgment may 
be questioned by owners of cargo in a matter where 
they are interested against the carrier. The Emu, U.S. 
Dist. Ct., N. D. Illinois; Adm. Ct, 

Practice : admiralty court. —The court will under special 
circumstances allow the preecipe to be amended by in- 
creasing the amount for which the suit is instituted. 
The Johannes, 23 L. T. Rep. N. S. 26; Adm, Ct. 

Injury to telegraph cable.— Where an anchor was en- 
tangled in a telegraph cable, and the cable was cut to 
extricate it by those on board ship,—Held, that the ship 
was liable for the damage, in the absence of present and 
imminent danger, and when, by the exercise of reason- 
able patience and skill, the anchor might have been 
extricated without cutting the cable. Semble, this action 
is rightly instituted in rem. The Clara Killam, 23 L. T. 
Rep. N.S. 27; Adm. Ct. 

Collision : rate of speed: admiralty regulations: use of fog 
horns and bells. — A steamer, going at the rate of seven 
knots an hour, ran intoa barque. The collision occurred 
in the Atlantic ocean, in the direct line to New York, 
about 200 miles to the east of Sandy Hook. There was at 
the time a thick fog, and the barque was not seen till 
within a ship’s length of the steanier. The barque 
though hove-to, was making headway at the rate of about 
amilean hour, A bell was frequently sounded on board 
the barque, but no fog horn was sounded: Held (affirm- 
ing the judgment of the court of admiralty), that the 
steamer was alone to blame for the collision; because she 
wes going at an improper rate of speed, and because 
wrong and contradictory orders were given after the 
barque was sighted, 
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The rate of speed proper for a steamer must depend on 
circumstances, but in a thick fog and at a part of the 
ocean where frequently a great number of vessels are 
congregated, seven knots an hour is too great. 

The barque was wrong in not using a fog horn, as re- 
quired by the admiralty regulations; but though a fog 
horn would have been heard further than a bell, yet the 
neglect to use a fog horn was not the cause of the vessel’s 
coming into the position which caused the collision. 
The Pennsylvania. Privy Council, 23 L. T. R. 55. 





CORRESPONDENCE, 


PHENIX, N. Y., September, 1870. 
EpriTor LAW JOURNAL: 

I observe that Mr. Browne, in his article on ‘* What are 
Necessaries ?”’ forebore citing the case of Chappel v. Cooper 
(18 Meeson and Welsby, 252), probably because of the grave 
turn it would have given his article. It was held in that 
case, on the maxim of Lord Bacon, ‘persona conjuncta 
equiperatur interesse proprio,” that an infant widow was 
liable for the expenses of the funeral of a deceased hus- 
band who died poor, as being an expense for her personal 
benefit. T. P.S. 





see 
dl 


BOOK NOTICES. 


Reports of Cases Argued and Determined in the Court of 
Appeals of Maryland. By J. Shaaff Stockett, State 
Reporter. Vols. 30and 31. Baltimore: John Murphy 
& Co, 1870. 

These are two as well-prepared and handsome-looking 
reports as we have yet seen. Mr. Stockett is a first rate 
reporter; he getsin just what is wanted, and in such a 
manner that itcan be found when wanted. One thing 
we find in these, in common with several of the other 
state reports, that is especially to be commended, that is, 
the leading, or catch words prefixed to the syllabus of 
each case by which one can tell at aglance the subject 
matters of the decision. We are sorry that the publish- 
ers persist in disfiguring these books by printing therein 
their catalogues. 

Among the many cases of general interest that we have 
noticed in looking through these volumes are the fol- 
lowing: 

In Israel v. Israel, (vol. 30, p. 120), the court held that one 
tenant in common, who solely occupies the common 
property, cannot be held liable to his co-tenants for use 
and occupancy unless there has been an actual ouster of 
his co-tenants, and that a tenant in common, occupying 
the common property, will not be allowed for expenses 
which were incurred, not for the preservation of the prop- 
erty, but rather to gratify his taste and contribute to his 
convenience, 

In Baltimore City Passenger Railway Co. v. Wilkinson (vol. 
30, p. 224), the rule is laid down that a regulation of the 
City Passenger Railway Company, prohibiting passen- 
gers from getting on or off at the front end of any ear, 
and requiring them to enter and descend by the rear plat- 
form only, is a reasonable regulation, and knowingly to 
violate it, without the compulsion of some existing ne- 
cessity, is conclusive evidence of negligence on the part 
of the passenger; so that, should he sustain an injury in 
consequence thereof, he will have no right of action 
against the company, notwithstanding the driver may 
also have been negligent. 

In Brewer Vv. Herbert (vol. 30, p. 301), the court decided 
that from the time the owner of an estate enters intoa 


binding agreement for its sale, he holds the same in trust 
for the purchaser, and the latter becomes a trustee of tne 
purchase-money for the vendor; and being thus, in equity 
the owner, the vendee must bear any loss which may 
happen, and is entitled to any benefit which may accrue 
to the estate in the interim between the agreement and 
the conveyance. 


| 





In Ward ¥. The State of Maryland (vol. 31, p. 279), it is 
held that an act of the state legislature, providing that 
non-residents shall not sell within certain parts of the 


| state any goods, wares or merchandise ‘either by card, 


sample or other specimen,” etc., without first obtaining 
a license so to do, is not repugnant to the United States 
constitution, and that it is within the power of a state to 
tax, in shape of a license, any trade, business or oceupa- 
tion when carried on in its borders by those who are not 
permanent residents of the state, whether foreigners or 
citizens of other states. 

We have already in our “Digest of Recent American 
Decisions” an abstract of many of the important decis- 
ions in vol. 31. 

Messrs. Robert Clark & Co., Law Publishers, Cincinnati, 
have just issued a Catalogue of Law Books which contains 
such a mass of varied and valuable information with re- 
gard to legal publications, as to render it a convenient 
and desirable book of reference for the profession. 
Besides a very fulland complete list of American, Eng+ 
lish and Scotch reports, treatises, digests, etc., the book 
contains valuable tables of abbreviations used in refer- 
ence to American, English, Scotch and Irish law books; 
chronological lists of fhe reports; lists of American re- 
porters; American editions of British reports, and much 
other matter that a lawyer frequently finds it conven- 
ient to know. The catalogue is sent free, 


Messrs. Callaghan & Cockcroft, of Chicago, wilkshortly 
publish a new edition of Blackstone’s Commentaries, 
edited by Judge Cooley of the supreme bench of Michi- 
gan. We have examined some of the advance sheets of 
the work, and are much gratified with the thorongh 
manner in which Judge Cooley has performed his labors. 
His references to American decisions are unusually full. 
Judging from what we have seen we should say that this 
will be the best edition of Blackstone ever published in 
this country. 

-_ - +p>eo — — 


THE IRISH EXCHEQUER ForTY YEARS AGo.— Apropos 
of Mr. Browne’s article in this number is the following 
scene in the Irish court of exchequer forty years ago, as 
drawn by the present lord chief justice of Ireland: “A 
few moments before the chief baron, slowly, but authori- 
tatively, the crier ascends the steps of the court, and in 
an instant quells any squabbles for places which may 
have arisen; then, entering his commodious box, placed 
exactly opposite Charley Fleetwood’s, these two lumina- 
ries of the court of exchequer appear in astronomical 
conjunction. The chief arrives —the trial begins—the 
crowd gathers — the passages are choked up — the barris- 
ters impeded; then begins the crier to exert his author- 
ity in a voice which would have silenced his celebrated 
predecessor of the Roman forum, and which sometimes 
discomposes the gravity even of Charley Fleetwood him- 
self: ‘Make way there for the gentlemen of the bar; 
make way, I say, for king’scounsel, So, you’llnot make 
way? Tipstaff, where are you? Do yourduty. Call the 
sheriffs, Bailiffs, take them scheming follows into cus- 
tody.’ Meantime, the progress of the trial is arrested, as 
it is utterly impossible that even Daniel O’Connell could 
be heard while this storm lasts. The chief baron sits 
most composedly ; never interrupting or correcting his 
crier, for whose invectives he has a peculiar relish. The 
crier, if not promptly obeyed, rises in his wrath, and 
rather unceremoniously accosting the doubtful charac- 
ters by whom he is surrounded, vociferates: ‘Go home, 
you loungers ; you idle, scheming, skulking fellows, have 
you nothing to do? Have you no business to mind? 
What brings youhere? What do you want with law, and 
what do you know about it? Gentlemen, take care of 
your pockets,’ After this burst subsides, the trial is 
resumed,” 
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TERMS OF THE SUPREME COURT FOR OCTOBER, 
Ist Monday, Special Term (Motions), New York, Car- 


0ZO0. . 

Ist Monday, Oyer and Terminer and Circuit (Part 1), 
New York, Sutherland, 

lst Monday, Circuit (Part 2), New York, Brady. 

lst Monday, Special Term (Chambers), New York, 
Ingraham. 

ist Monday, Circuit and Oyer and Terminer, Kings, 


‘appen. 
ma... Monday, Circuit and Oyer and Terminer, Richmond, 
tt. 


ra 

lst Monday, Special Term (Motions), Kings, Gilbert. 

Ist peeneny, Cireuit and Oyer and Terminer, Columbia, 
oom. 

Ist Monday, Circuit and Oyer and Terminer, Ulster. 

ist Monday, Circuit and Oyer and Terminer, Chemung, 


urray. 

Ist Monday, Circuit and Oyer and Terminer, Madison, 
Boardman. 

Ist Monday, Circuit and Oyer and Terminer, Monroe, 
Johnson, 

Ist Monday, Circuit and Oyer and Terminer, Cayuga, 
J. ©. Smith. 

Ist Monday, Circuit and Oyer and Terminer, Erie, 
Daniels. 

ist Monday, Circuit and Oyer and Terminer, Cattarau- 
gus, Parker. 

Ist Tuesday, General Term, Canton. 

ist Tuesday, General Term, Syracuse. 

2d Menday, Circuit and Oyer and Terminer, Suffolk, 
Gilbert. 

2d Monday, Circuit and Oyer and Terminer, Dutchess, 


att. 
x 2d aged Circuit and Oyer and Terminer, Sullivan, 

ngalls, 

2d Monday, Circuit and Oyer and Terminer, Fonda, 
James. 

2d Monday, Circuit and Oyer and Terminer, Belmont, 
Talcott, 

2d Tuesday, Circuit and Oyer and Terminer, Canton, 
Bockes. 

3d Monday, Circuit and Oyer and Terminer, Queens, 
Gilbert. 

jd Monday, Circuit and Oyer and Terminer, Schoharie, 
Hogeboom. 
wee Cireuit and Oyer and Terminer, Jefferson, 

ullin. 
“ a neee, Circuit and Oyer and Terminer, Yates, E. D. 

mith, 

3d Tuesday, Circuit and Oyer and Terminer, Elizabeth- 
town, James. 

4th Monday, Circuit and Oyer and Terminer, Putnam, 
Gilbert. 

4th Monday, Circuit and Oyer and Terminer, Living- 
ston, J. C. Smith, 

4th Monday, Circuit and Oyer and Terminer, Wayne, 
Johnson. 

ith Tuesday, Special Term, Onondaga, Morgan. 

Last Monday, Special Term, Monroe, Dwight. 

Last Tuesday, Special Term, Albany. 


—__—_—_>____ — 


Oup IrtsH LAWws.—The Ancient Laws of freland, ot 
which the second volume has now appeared, orm an au- 
thentic monument of comparatively great antiquity, 
which exhibits in minute detail the conditions of a 
highly organized society long misunderstood, The in- 
terest of the publication is like that of the excavations 
at Pompeii; but here the removal of the dust and debris 
reveals not merely a buried city, but the religion, laws, 
manners, and ideas of a nation. They are, so to speak, 
photographed as they existed in the fifth century. 

The “ Law of Distress”* is concluded in this volume. 
In the first volume the different kinds of distress, their 
days of grace, and manner of forfeiture, with other par- 
ticulars, were described. Here it is explained what con- 
stitutes “legal keeping ;” and, so careful are these Irish 
laws of every detail, that sixty-fouy pages are devoted to 
this subject. Certain general legal principles are first laid 
down; these are explained and applied in glosses of less 
ancient date. The regulations of the pounds where cat- 
tle were kept—the sick apart from the sound —are set 
forth, together with rules which specify iNegalities and 
enact adequate fines for each Several classes of animals 
were exempt from seizure. The particulars show how 
lenient and considerate the laws were — characteristics 
observable throughout the volume. Debtors were liable 
to arrest, but not without a period of grace. The “ stew- 
ard bailiff” of the king levied and paid for him; and the 
bishop appears tc have obtained a like functionary. To 








distrain artisans it sufficed’to put a withe on their tools, 
and prohibit them from working till they “ ceded jus- 
tice.””, A physician’s whipor probe was seized, or a thread 
was tied on his finger; if then he did not yield what was 
due, it was considered equivalent to absconding, and dis- 
tress could be taken, after due notice. Ecclesiastics and 
kings were “ fasted on,” by way of a mild preliminary 
coercion. A very characteristic passage is this, touching 
the trespass of bees: “The man that owns the land goes 
with witnesses along with him. He takes a ‘tideal,’ ora 
flowery branch with him, which has been eaten off by 
the bees; and he goes to the aperture of the hive, accom- 
panied by witnesses until they have seen them, and the 
mark which they make on the flowers; and their viola- 
tion of boundary-pledge is sworn upon them, This is 
secured to him; he is paid in fruit, or in a swarm of 
young bees, so that he might have bees of hisown,. If 
this is not secured to the owner of the land, the penalty 
of the case is, the lawful right to such of them as he shall 
catch in his land.” — North British Review. 
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LEGAL NEWS. 
Maine is progressing. The governor has appointed 
Miss Annie P,. Ladd, of Augusta, a justice of the peace, 


The State of California has commenced suit against the 
Pacific mail steamships Montana and America for nearly 
$500,000, for violation of the passenger act. 


Chief Justice McKean of Utah has decided that the ter- 
ritorial legislation whereby the Mormons have for years 
controlled the jury system of the supreme and district 
courts of Utah, is null and void. 


A Virginian justice has revived the lash as a means of 
punishment, and recently sentenced an old man eighty 
years old, who had stolen a rope valued at thirty cents, to 
receive ten lashes on his bare back. 


English magistrates are getting unusually severe. A 
man was recently committed to prison for two months 
for playing a game of “ pitch and toss”’ inan “isolated 
part of the parish.” 


The United States circuit court of the southern district 
of New York has decided that an involuntary bank- 
rupt is entitled to recover his disbursements from the 
estate, 


The liquor law which recently went into effect in New 
Hampshire provides that damage done to property by 
drunken persons must be paid for by the dealers from 
whom they had obtained the liquor. A dealer who 
refuses to pay may be fined from $50 to $500. 


A nun in the convent of Linz, in Austria, has recently 
claimed the protection of the new laws, and left the con- 
vent, a procedure not heretofore allowed by that empire. 
These laws proceed on the assumption that persons can- 
not surrender their rights to religious bodies so as not to 
be able to resume them at will. 


The colored men of Richmond are agitating for admis- 
sion to the jury box, and have petitioned Governor 
Walker for the privilege of exercising that inestimable 
right of freemen. The governor informs them that it is 
necessary to alter the old code of the state before they 
can act as jurymen, 


Hon, John L. Dawson died at his residence on Friend- 
ship Hill, Pa., recently, aged fifty-seven. He held the 
office of United States district attorney for western Penn- 
sylvania under President Polk, and afterward repre- 
sented his district in the thirty-second, thirty-third and 
thirty-eighth congress. He was the author of the home- 
stead bill which passed in 1854. In 1855 President Pierce 
appointed him Governor of Kansas but he declined the 
position. 
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TRUSTS IN PERSONAL PROPERTY. 





Where personal property is conveyed to A, in trust, 
to hold the same during the life of B, and to apply 
the income to his use, is the interest of B inaliena- 
ble? 

In Graff v. Bonnet (31 N. Y. 26), Judge Denio 
remarks, that “‘ the cases have strangely confused this 
question.” Still, it is believed that no judicial decis- 
ion in the court of last resort has yet been pronounced 
upon it, in its general form, and that no erroneous 
determination has been there made upon it, in any of 
its aspects. Opinions have, indeed, been given from 
the bench, which may be thought to evince the exist- 
ence of some inexact notions concerning it; but, for- 
tunately, there is not, in a single instance, the con- 
currence of a sufficient majority to make the views 
thus enunciated conclusive authority, or in any way 
binding as precedents. And as the reports of two 
recent decisions in the court of appeals which bear 
upon the question might pessibly mislead, a preven- 
tive will be attempted in this article. 

The cases alluded to are Graff v. Bonnet (31 N. Y. 
9), and Campbell v. Foster (35 id. 361). 

The question involves the construction of certain 
sections in the revised statutes of 1830, introducing 
regulations which were altogether novel and without 
precedent in any previous legislation. Itis not singu- 
lar that from such a source much controversy should 
spring up. Even if human language was adequate to 
convey unmistakably to all intelligent beings the in- 
tent of the legislator, haste or inadvertence would 
induce occasional failures to employ it judiciously ; 
and, consequently, on the introduction ofanew written 
law, doubts will intrude as to its import, which must be 
solved by the judiciary. In expounding a statute it 
is of prime importance to ascertain what was the pre- 
existing law, and what was the mischief therein 
which the statute was intended to remedy. This task, 
if undertaken immediately after the enactment of the 
statute, is rarely attended with much difficulty; but 
when a judge is called upon to perform it in reference 
to a statute adopted long previously to the time of his 
investigation, there is aiways danger that the prior 
law may not be looked at from the proper stand-point 
oftime. This is believed to be the cause of some judi- 
cial misapprehension, which will be hereafter referred 
to. The present object is to supply the approved 
guide in statutory exposition above mentioned ; and, 
at each stage of the inquiry, the punctum temporis 
will be carefully kept in view. 

The common or customary law of England as it 
existed on the 19th of April, 1775, was, in the main, 
the common law of this state. Const. of 1777, art. 
35. It may be assumed for the present purpose that 
the separate estate of a married woman, fortified by 
the clause against anticipation, could not, under that 
law, be alienated by he: during her coverture. Sir 
T. Plumer, M. R., Barton v. Briscoe, Jacobs, pp. 
805, 806!; Haynes’ Outlines of Equity, p. 207; Tullet v. 





Armstrong, 4 Mylne & Craig, 405-407. And most 
certainly there was no other case in which the owner 
of an interest, legal or equitable, in real or personal 
property could be restrained from parting with such 
interest. Davidson v. Chalmers, 33 Beavan, 658, 
659. A clause of cesser in case the beneficiary should 
become a bankrupt, or should attempt to part with 
his interest, or to incumber it, might be attached to an 
interest granted, but this was not a restraint upon 
alienation ; for, if the clause was operative, such bank- 
ruptcy or attempt worked, ipso facto, a divestiture of 
the beneficiary’s interest, and a transfer of the prop- 
erty to another. Bramhall y. Ferris, 14 N. Y.44, 
Consequently, instead of being a restraint upon alien- 
ation, this was, in fact, a mode of alienating. Craven 
v. Brady, Law Rep., 4 Chancery Appeals, 296. Ina 
word, neither the common law nor any rule of equity, 
permitted a settler of property to fix in any person, 
absolutely and unalterably, an estate or interest 
therein, legal or equitable, unless it be in the single 
ease above stated. Lewin on Trusts, pp. 595, 597, 
600; pp. 486, 488, 493, 5th ed. Alienability, then, 
may be pronounced the general rule: inalienability, 
as a quality of any existing interest, was the excep- 
tion; and, as we have seen, this was one of the nar- 
rowest and most restricted of known exceptions to any 
general rule. Now, along with this principle of Eng- 
lish law there came to us certain others, which, rightly 
understood and applied, will furnish a means of 
solving any difficulty that may possibly attend the 
question above propounded. 

In the English law there was a wide difference 
between the power of an owner to alienate property 
by his own voluntary act, and its alienability against 
his will through coercive judicial proceedings at the 
instance of a creditor. 

It cannot be supposed for a moment that this famil- 
iar distinction was unknown to the eminent lawyers 
and judges who have had occasion to consider the 
point in hand in cases arising since the revision of 
1830; nor is the idea admissible that they have wholly 
overlooked it; indeed there is ample evidence to the 
contrary (31 N. Y. 17; 35 id. 365); yet there may 
be reason to think that, from some inadvertence, 
the distinction, though not unperceived, failed to 
exercise its just influence. It is difficult otherwise 
to account for some views that have been delivered 
from the bench. 

In the English system of judicial remedies which 
we inherited, the enforcement of ordinary legal du- 
ties, such as the payment of debts, was always a 
province of the common-law jurisdiction exclusively, 
The processes deemed necessary for this purpose 
issued out of the ordinary courts. So far as any thing 
pertinent to the present inquiry is concerned, these 
may be stated as three in number: that is to say, an 
execution which authorized the taking and sale of the 
debtor’s chattels, another which authorized a seizure 
of the rents and profits of his lands, and a third which 
authorized the imprisonment of his person. 3 Black- 
stone’s Com. 414 to 420, inclusive; Lewin on Trusts, 
646, 647 ; 556, 557, 5th ed. These remedies may seem 
quite inefficient ; for the debtor’s choses in action be- 
ing intangible could not be reached by them; they 
furnished no means of selling his lands for the pay- 
ment of his debts (16 Barb. 195), nor could the cred- 
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itor obtain any process against property, real or per- 
sonal, of which the legal title was in another, though 
held for the debtor’s use and benefit. These, like all 
other valuable interests, were alienable by the volun- 
tary act of the owner; but, if the owner was in debt, 
the law gave the creditor no process whereby any of 
them could be appropriated against the owner's will 
to the payment of such indebtedness, nor was there 
any direct means of compelling the debtor to employ, 
for the purpose of paying his debts, his own power 
of voluntary alienation. 

Dispositions of his property, made by a debtor, with 
intent to evade or defeat the legal remedies of his 
creditors, were void; and, if needful, equity would 
lend its peculiar remedies to aid the creditor in sub- 
verting such devices and reaching the property. 
Where a debtor’s legal title, itself subject to the 
common-law execution, was overlaid by a pledge, 
mortgage, or some incumbrance which impeded the 
action of common-law process — equity, by allowing 
a redemption, or employing other appropriate means, 
would disembarrass the property, thus clearing the 
way so that such process might have its due operation. 
But, except in this sort of case, the ordinary simple- 
contract creditor could not invoke equity jurisdiction. 
It was uniformly maintained that equity courts were 
not the appropriate forums for the collection of debts ; 
nor had they any inherent power to supplement the 
execution at law, or to enlarge its effect. Lewin on 
Trusts, p. 648, 3d ed.; Blunt’s Ambler, p. 79, note 
to Horn v. Horn; Neate v. Duke of Marlborough, 
3 Mylne & Craig, 417. 

The judgment-debtor vould, indeed, in most cases, 
be perpetually imprisoned in close custody ; and it is 
probable that debtors subject to ca. sa. were generally 
compelled by this personal coercion to sell any prop- 
erty not tangible under execution over which they 
had control, and to apply the proceeds in payment of 
their debts. But even this very stringent coercion 
sometimes failed to work the designed effect. By 
way of illustration, one striking instance may be 


| 


1 : ° 
a discharge on proper terms, ameliorated the law in 


the latter respect; and, when England became a 
trading nation, the bankrupt acts gave ample means 


| of subjecting a trader’s interests of every kind to the 





payment of his debts. But in order to appreciate 
properly the influence of English law upon our own, 
we must not only confine our attention to the time 
of our separation from the mother country, but we 
must also leave out of view all local customs such as 
the foreign attachment law, and also the bankruptcy 
system, and all like special legislation. The general 
common or customary law, as administered in the 
judicial tribunals at that time, and such ancient 
statutes as were deemed to have become incorporated 
therewith, or as were re-enacted here, alone con- 
stituted the body of our imported jurisprudence, As 
we have seen, that jurisprudence gave no execution 
against stocks or choses in action belonging to the 
debtor, nor in ordinary cases could an execution he 
levied upon even tangible property, real or personal, 
held in trust for the judgment debtor, even though 


| such debtor was the real and beneficial owner, with 





stated. Many will remember a brilliant oratorical | 


display by Charles Phillips, more than fifty years 
ago, in the crim. con. case of Guthrie v. Sterne. Peter 
William Baker Dunstanville Sterne,* the unprinci- 
pled but high-born culprit of that case, died in an 
English debtors’ prison of which he had been an in- 
mate for many years. A career of profligacy and ex- 
travagance reduced him to insolvency ; and at its close 
he was obliged to relinquish his liberty; but it is be- 
lieved that he dressed in fine linen, and fared sump- 
tuously, like Dives, every day of his long incarcera- 
tion by means derived from certain property not 
tangible on execution, and which he did not choose to 
barter for freedom, R 

It will thus be readily perceived that the remedies 
as between debtor and creditor, devised by the 
fathers of the ancient English law, were very defective. 
On one hand they allowed a rich rogue to set his 


cruel creditor to imprison for life his unfortunate debt- 
or who had no means of payment. In comparatively 
modern times parliament, by insolvent acts allowing 





*“ One would think,” said the orator, “* he had epithets 
enough without adding to them the title of Adulterer,” 


| found in all the New York revisions. 


full power of voluntary alienation, 

This inconvenience may have existed in England to 
a much greater extent at an earlier date than it did at 
the settlement of thiscountry. To obviate it the cele- 
brated statute of uses was passed in the year 1535, 
Statutes at Large, vol. 3, p. 226; 27 Hen. VIII, ch. 10, 
That act abolished the nominal title of the trustee in 
mere formal trusts of realty, thus leaving the property 
extendible for the debts of the cestwi que trust or 
beneficial owner. Evils similar in nature and effect 
to that which this statute was designed to prevent 
might be effected by formal trusts of personal property 
so far as they were allowed. Consequently parlia- 
ment enacted, in 1487, “that all deeds of gift of goods 
and chattels made, or to be made, in trust to the use 
of that person or persons that made the same deed of 
gift, be void and of none effect.”” 3 Hen. VII, ch. 4; 
Statutes at Large, vol. 2, p. 70. And this latter act, 
which has not inaptly been termed the statute eon- 
cerning uses in personalty, was re-enacted in all the 
American states with unimportant verbal modifica- 
tions, Angell on Assignments, pp.4and5, It may be 
2 Jones and 


| Varick, p. 88; 1 Kent and Radcliff, p. 75, 21; 1 R. L. 





of 1813, p. 75, 21; 2 R. S. of 1830, p. 135, 2 1; Revisers’ 
Notes in 3d vol., 2d ed., p. 656. It may not be amiss 
to remark that both of the English statutes above 
cited were substitutes for acts still more ancient, 
designed to accomplish like objects; but which were 
probably deemed imperfect. 

These two statutes of uses did not cure all the de- 
fects of the ancient English law as between debtor and 
creditor. If the trust estate in realty was not purely 
formal, or, in other words, if any power of disposi- 
tion, control, oreven of mere management, was con- 
ferred upon the trustee, that circumstance prevented 


| the investiture of the beneficiary with any estate or 


creditor at defiance; on the other, they enabled a | interest which creditors could cause to be seized upon 
, , 


by judicial process. And precisely similar was the 
condition of personal property held in trust, unless 
the trust was created by the debtor himself. 

Having thus stated all that is deemed relevant and 
material in the common or customary law of England, 
concerning the collection of debts, when, at the era of 
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her separation from the mother country, the new- 
porn state of New York adopted that law, the next 
appropriate step is to show that the law so adopted 
remained in force until the revision of 1830, that be- 
ing the date of the enactments now under considera- 
tion. This fully appears by two leading determina- 
tions in chancery, made shortly prior to that time. 
Hadden v. Spader (20 Johns. 572, A. D. 1822), pre- 
sented the question whether a judgment creditor, 
whose execution had been returned unsatisfied, could 
have the aid of equity to reach proceeds of the debtor’s 
stock in trade in the hands of a trustee to whom the 
debtor himself had assigned it for his own use; and 
Donovan v. Finn (1 Hopkins, 59, A, D. 1823), presented 
the question whether such a creditor could obtain satis- 
faction in equity out of choses in action belonging to 
his debtor, but not held under a trust or conveyance 
created by the debtor himself. In the first of these 
cases the creditor succeeded, and in the second he 
faiied. The judgment in each of them was in precise 
harmony with the law of the mother country, and of 
this, her colony, as it had existed for centuries. Some 
dicta of eminent judges may be found in the reports 
prior to Donovan vy. Finn, tending to throw doubt 
upon the proposition which controlled in that case ; 
but there is no authoritative decision against it. This 
having been the state of our law when the revision 
of 1830 was undertaken, it will readily be seen that 
the creditor had, in some respects, less power to 
enforce his claims than in England. For the rigor of 
the ca. sa. had been greatly modified in this state by 
the admission of imprisoned debtors to very exten- 
sive jail liberties, and there was no bankrupt law. 
The propriety of giving additional vigor to our civil 
remedies for the collection of debts was apparent to 
the able lawyers who prepared the revision; and, 
consequently, they presented to the legislature a sys- 
tem of coercive justice in favor of creditors that 
might be regarded as complete. In one respect, it 
may have been too stringent, and so far not wise. 
Ist. All assignments of personalty by a party for his 
own benefit were declared void as against all creditors 
existing or subsequent. 2 R. 8S. 135,31. And every 
assignment or disposition of property of any kind 
made with intent to hinder, delay, or defraud credit- 
ors, was declared void as against creditors, 2 R.S. 
137, 2 1. These were substantially mere re-enact- 
ments of the ancient law ; but they are stated because, 
though not original with the revisors, they should be 
kept in view as entering into the system of judicial 
remedies for the collection of debts then projected, 
and which was intended to be comprehensive and per- 
fect. 2d. Trusts of real property for education and 
support were not allowed to be accompanied by a 
power in the beneficiary to dispose of the property or 
anticipate its income. 1R.S. p. 725, 2236, 55, 638. But 
if the income, or, in other words, the rents and profits, 
exceeded what was needful for the education and sup- 
port of the beneficiary, his creditors were enabled to 
reach the surplus by suit in equity. 1 R. 8. 729, 2 57. 
These were entirely new provisions, 3d. As to every 


other valuable thing in which the debtor might have 
any interest, the revisors proposed to invest creditors 
in the fullest terms with the equitable remedy com- 
monly known, in times not long gone by, as the nulla 
2 B.S. p. 174, 22 38, 39. This, as we have 


bona bill. 





seen, was a great expansion of the pre-existing power 
of equity. 

When the revisers’ system came before the legisla- 
ture, that body altered the last-mentioned provision 
by adding to sections thirty-eight and thirty-nine an 
exception of the case ‘‘ where the trust [proceeded 
against] has been created by, or the fund held in trust 
has proceeded from, some person other than” the 
debtor himself. There can be no doubt whatever that 
the object of thus altering the revisors’ draft was to 
save so much of the old doctrine affirmed in Donovan 
v. Finn as might be necessary to enable any person 
to provide out of any kind of property a sustenance 
for his needy and improvident child, relative, or 
friend, and to secure it from the claims of his creditors, 
The history of our jurisprudence above detailed favors 
this supposal. According to tradition, there was a 
somewhat extended legislative debate on the motion to 
amend ; and it is said that such was the avowed object 
of its advocates, 

(To be continued.) 
_ tO 


CONCERNING JUSTICE COURT JURY IN 
REPLEVIN CASES. 

In 37 How. Pr. 140, is published the case of Baxter 
v. Putney, decided by the Oneida county court. The 
opinion is well written, but unfortunately terminates 
in an eroneous conclusion. 

The action was commenced in a justice’s court for 
the recovery of the possession of personal property, 
formerly known as an action of replevin. The de- 
fendant, after issue joined, demanded that the action 
be tried by a jury of twelve men. The justice de- 
clined to impanel such a jury, and the defendant 
abandoned the further defense, and the plaintiff 
proved his case before the justice withouta jury, and 
the justice gave him a judgment, from which the de- 
fendant appealed to the Oneida county court, where 
the judgment was reversed on the ground that the de- 
fendant was entitled to a jury of twelve men instead 
of only six. The theory upon which this conclusion 
was arrived at was, that prior to, and at the time of, 
the adoption of the constitution of 1846, actions of re- 
plevin were triable in courts of record only where the 
jury was uniformly composed of twelve, and that 
article one, section two of the constitution, guarantee- 
ing the trial by jury, “‘ must be understood as mean- 
ing a common-law jary of twelve,” and that this right 
to a jury of twelve men adhered to the cause of action 
upon its transfer, by the act of the legislature of 1860, 
into justices’ courts ; and as justices’ courts were not 
authorized to impanel a jury of over six men, the 
demand of the defendant for a trial by a jury of 
twelve ousted the justice of his jurisdiction, and he 
should have dismissed the cause. But let us look 
into the subject upon the basis of the constitution 
itself, and the actual practice under similar guaranties 
inthe previous constitutions, and see what it does 
mean; and, while doing so, let us take care not to be 
led astray by too much reliance upon the currente 
calamo opinions of others, 

The guaranty is in the following words: 

* Art. 1, sec. 2. The trial by jury, in the cases in 
which it has been heretofore used, shall remain 
inviolate forever.” 
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The same guaranty was in the constitutions of 1821 
and 1777. 

Now, in the first place, there is no word in this 
guaranty which, in its ordinary meaning or applica- 
tion, has any reference to the number of men neces- 
sary to constitute a jury, or to the source from whence 
the practice of trial by jury originated. The next step 
in a legitimate construction of the guaranty is to see 
if there is any combination of words in it which 
may aid us in its comprehension; and in this train 


of thought we find the words, “in the cases in which | 


it has been heretofore used.”” These words point us 
directly, not to the old common law, but to the jury 
system then in use in the state of New York. This 
system was the work of the legislature of the state, 
reduced to practice by the courts of the state. Modi- 
fications, by the legislature, of the common-law 
practice in trials by jury, commenced immediately 
after the constitution of 1777, if not before, and have 
continued from year to year ever since, with the ap- 
probation of the judiciary, and subsequent constitu- 
tional conventions; so that now almost every point 
of practice in regard to the use of a jury, that can be 
thought of, is regulated by legislative enactments. 
And at the time, and for many years before the time, 
of the adoption of the constitution of 1846, the number 
of the jury in courts of record was twelve (2 R. 8. 
420, 2 61, and 735, 214), and in courts of special ses- 
sions, and of justices of the peace, six (2 R. S. 713, 
2 12, and 243, 2100); and these numbers were fixed 
by the legislature as a part of the practice in these 
courts, without any reference to the nature or charac- 
ter of the causes of action or crimes therein to be 
tried. The jurisdiction of the courts was an inde- 
pendent regulation, 

These enactments, and the uniform practice in the 
courts under them, are sufficient to establish the prop- 
osition, that at the time of the adoption of the consti- 
tution of 1846 there was a well-known legislative and 
judicial usage on the subject of the number of jurors 
in the different courts, according to which the word 
“jury” did not necessarily import a body composed of 
twelve men; and the continued use of the words “in 
all the cases in which it has been heretofore used,’ 
shows that the convention knew what the practice 
was, where, and in what manner it originated, and 
did not intend to interfere with it. 

It was a well-known fact in 1846, that the legislature 
had, from time to time, exercised the power of trans- 
ferring from courts of record various crimes and causes 
of action to courts of special sessions and of justices 
of the peace for hearing and trial, thereby requiring 
them to be tried by a jury of six instead of twelve; 
and the act of 1860, now published as subdivision ten 
of section fifty-three of the code, in its tenth subdi- 
vision, provides that ‘ the actions so commenced shall 
be tried, in all respects, as other actions in justices’ 
courts.” This provision was not new; it had been 
repeatedly enacted, in substance, before, under pre- 
vious constitutions, upon transferring other causes and 
classes of causes of action from courts of record to 
justices’ courts, and was a familiar principle of our 
jury system, in practice at the time of the adoption 
of the constitution of 1846, and was, indirectly at least, 
approved and adopted by the renewal of the same 
guaranty in the same words. It was a well-known 








and recognized part of the judicial legislation of the 
state in regard to the practice in justices’ courts. 

And the legislature of 1860 had the same power to 
transfer certain subdivisions of the action of replevin 
from the supreme court to justices’ courts, as it had, 
in 1824, 1830, and 1840, to do the same thing in regard 
to other classes of causes of action. In 1831, the court 
of errors of this state, in Livingston v. The Mayor of 
New York (8 Wendell, 85), and the court of chancery 
in Beekman v. Saratoga and Schenectady Railroad 
Co. (3 Paige, 45), held that the clause in the constitution 
referred to related exclusively to the trial of issues of 
fact ia civil and criminal proceedings in courts of jus- 
tice. Consequently, Cruger v. The Hudson River Rail- 
road Co. (12 N. Y. 190), cited by the Oneida county 
court, and other kindred cases under the seventh sec- 
tion, and under article 5, section 14, are in no sense 
applicable to this question. Upon the supposition 
that the clause referred to necessarily imports a jury 
of twelve, as it is without any words of limitation, it 
would avply to all courts and cases alike, as well to 
courts of justices of the peace and special sessions us 
courts of record, and to the most trivial as to the most 
grave trials, both civil and criminal. To say that such 
a result was intended, when the language used is ut- 
terly destitute of any word or words importing such 
intention, would be charging the conventions with 
folly. The fact that in 1824 the legislature raised the 
jurisdiction of justices’ courts from $25 to $50, and 
provided for a jury of twelve where the amount 
claimed was over $25, and that in the general revision 
of 1830 the revisers, with the concurrence of the legis- 
lature, reduced the number to six in all cases, is 
pretty good authority that in those days this same 
guaranty was not regarded as having any reference to 
the number of the jury. And why should it? The 
number, as well as the qualifications, drawing, sum- 
moning, and impaneling of them, is matter of prac- 
tice only, and has always been so treated in this state, 
and the only thing that is unchangeable is the “ right 
of trial by peers.” 

But it is said the court of appeals in the case of 
Wynehamer v. The People (13 N. Y. 378), has held that 
the jury, guaranteed by the constitution, ‘“‘must be 
composed of twelve men.’”’ Let us look into that case 
and see what it does hold, if any thing, on this point. 
The case of The People v. Toynbee was argued and 
decided, and is published jointly with that of Wyne- 
hamer. 

Wynehamer was indicted for violations of some of the 
provisions of the act farcically entitled ‘“‘An act for the 
prevention of intemperance, pauperism and crime,” 
passed April 9, 1855, and tried in a court of general 
sessions in Erie county by ajury of twelve men, Of 
course, no issue in regard to the number of the jary 
could be made in thatcase. Toynbee was arrested by 
a police officer in Brooklyn, without preliminary pro- 
cess, for selling liquor contrary to the provisions of 
the same act; and the officer, at the same time, seized 
some bottles of the contraband article found in Tceyn- 
bee’s possession, and took them witu the prisoner be- 
fore a police justice, where co:nplaint was made 
against Toynbee for violating certain provisions of 
the act, and against the bottles of liquor as forfeited, 
ete. Thedefendant objected to the whole proceeding, 
and asked to be discharged on the ground that the act, 
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under which he and his property had been taken into 
custody, was unconstitutional ; but the justice denied 
the application. The defendant then objected to be- 
ing tried by a court of special sessions, and offered to 
give bail for his appearance to the next criminal court 


having jurisdiction, etc. But the justice refused to 
take bail, and required the defendant to plead and go 
to trial immediately, and it was done; but nothing 
was said about a jury. (To do the subject justice, it 
must be borne in mind that the justice had, by the 
power conferred in the fifth section of the act, been 
transubstantiated into a court of special sessions.) 
Upon the close of the trial, the court found the de- 
fendant guilty of a misdemeanor, and fined him $50 
and costs, and sentenced him accordingly; and fur- 
ther adjudged that the liquor seized be forfeited, and 
that a warrant issue for i/s destruction. Now, it must 
also be remembered, that this forfeiture and destruc- 
tion of the property was a part of the judgment, 
which was taken up and reyersed by the supreme 
court and brought into the court of appeals by the 
writ of error. The defendant did not demand a jury 
trial either for himself or his property, and no point 
was taken as to the number of the jury in the actual 
proceeding in the court below ; hence, strictly speak- 
ing, the number of the jury was not in issue in this 
case, In the argument of these cases in the court of 
appeals the provisions of the act were canvassed, and 
their radical and revolutionary character thoroughly 
illuminated. The fulminating shafts of eloquence 
and criticism were aimed rather at the act, as a whole, 
than the conviction of the defendants. The act was 
regarded as a revolutionary monster of such horrid 
shape as to call for its utter extermination. 

Upon the decision of the two cases in the court of 
appeals eight of the twelve members of the court 
delivered written opinions. The principal arguments, 
and in fact all the labored arguments in these opinions, 
were directed against provisions in the act other than 
that relating to the number of the jury to be im- 
paneled for the trial. But, in the course of these able 
and learned criticisms of the deformities of the act, 
four of the justices drop remarks to the effect that the 
jury guaranteed by the constitution must be under- 
stood to mean a common-law jury of twelve men. 
But neither of them enter into any analysis of the lan- 
guage of the guaranty to show that that is or ought to 
be the legitimate meaning of the sentence. These 
expressions were obiter dicta, and as the point was 
not raised in either case on the trial in the inferior 
courts, they do not apply judiciously to the case, and 
are not to be resorted to as authority. And this re- 
mark applies with equal force to the third proposition 
passed upon in deciding the case (page 484), to the 
effect that the criminal proceedings in courts of special 
sessions, authorized by the act, were unconstitutional 
and void, because the accused was thereby deprived 
of the right of trial by jury, guaranteed by the consti- 
tution. 

The other cases relied on by the Oneida county 
court are equally inapplicable, and entirely fail to 
sustain the position. Beecher v. Allen, 5 Barb. 173; 
Benson v. Cromwell, 26 How. 218, and Kundol/ v. 
Thalheimer, 12 N. Y. 593, all were under art. 5, sec. 
14, relating to the jurisdiction of county courts, and 
are in no sense applicable to art. 1, sec. 2. The Fire 





Department v. Harrison (17 How. 273), was in the 
New York common pleas, where the jury would have 
been twelve, by statute, if the case had been tried by 
jury, but the point raised and decided was as to the 
right of the court to try the case without any jury, 
and all the case decides is that the defendant was en- 
titled to atrial by jury; Clark v. The City of Utica (18 
Barb. 451), and a kindred case, that of House v. The 
City of Rochester (15 id. 517), arose under sec. 7 of 
same article, and were plain violations of the provi- 
sions of that section, in relation to taking private prop- 
erty for public use. The constitution required the 
damages to be appraised by a jury, or by “ not less 
than three commissioners, appointed by a court of 
record,” and the charter of Utica (section 60) allowed 
them to be ‘‘appraised by the common council, and the 
charter of Rochester (sec. 193) allowed them to be 
assigned by the common council. There were plain 
departures from the constitutional requirements and 
that is all these two cases decide. The case of Cruger 
v. The Hudson River Railroad Co, (12 N. Y. 190) arose 
under the same 7th section, and like the last above 
two cases was a special proceeding, and as nothing 
was said in the section as to the number of the jury, 
that point of practice was left to be regulated, as it 
theretofore had been, by the legislature. An abstract 
of a large number of these legislative enactments is 
given in the prevailing opinion on page 199, and the 
sound conclusion drawn that these instances are cer- 
tainly sutlicient to establish the position that at the 
time of the convention there was a known legislative 
usage in respect to this subject, according to which 
the term jury did not necessarily import a tribunal 
consisting of twelve men,* * #* and the judgment 
was reversed on the ground of an irregularity in the 
notice. 

It is very true, that the learned justice on the pre- 
vious page (198) concedes that the jury provided for 
in the 2d section imports a body of twelve men; but 
I reply to it as hereinbefore stated, that an equally 
pervading legislative usage applies to this 2d sec- 
tion as to the 7th, to wit, that the legislature had 
ever since, if not before, the constitution of 1777, reg- 
ulated the jury system of our state, in connection 
with the practice of our several courts, and had fixed 
the number at twelve in courts of record, and six in 
all the inferior courts, and had from time to time 
transferred various crimes and classes of causes of 
action from courts of record where the jury was 
twelve, to inferior courts where the jury was only 
six ; and the Oneida county court is the first on record 
holding to the contrary, upon a direct issue on the 
point. Doubtless, it sounds large and smacks of legal 
lore to talk of the ancient jury system of the early 
Britons, of magna charta, and the common-law jury 
of twelve men; but the fact is that, long before the 
adoption of the constitution of 1846, or that of 1821, 
the crude jury system of the common law had been 
so modified and systematized by statute, both here 
and in England, that scarce a vestige of the old sys- 
tem remained, to indicate its common law origin. 
And, notwithstanding it is grateful in us and glorious 
to venerate the old common-law hen that laid the old 
common-law egg from which our present admirable 
jury system was hatched, yet it is altogether too late 
in the history of constitution making and of judicial 
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legislation in this state for any court to undertake to 
force upon us the theory that the jury guaranteed by 
the constitution necessarily imports a tribunal of 
twelve men, or that the legislature has not the 
power to transfer from courts of record to justices’ 
courts any cause or class of causes of action within 
the constitutional jurisdiction of justices courts, and 
thereby require them to be tried bya jury of six instead 
of twelve men. And those who are intrusted with 
the interpretation, construction and application of 
constitutions and other laws in the administration 
of justice should be careful not to be misled by tech- 
nicalities into “that adherence to the letter that 
killeth,” nor by random and carelessly expressed 
opinions into “that departure from the spirit that 
maketh a lie.” 


3+ oe oe 


JAMES T. BRADY.* 


* * * James T. Brady was born in the city of New 
York, April 9th, 1815. His parents were both from Ire- 
land ; they emigrated to this country, in the year 1812, 
settling in Newark, New Jersey; in 1814, they removed 
to the city of New York, which became their resi- 
dence for life. His father was the late Thomas J. 
Brady, a gentleman of refinement and culture, who 
was noted for his extensive intellectual acquirements ; 
being regarded as one of the most accomplished 
scholars in the city. 

‘“* His mother exercised a deep influence upon his 
character; she was noble and handsome in person, 
having a fine native intellect. She was a mother 
clothed in those nameless maternal graces, and pos- 
sessing those quiet virtues, which shed their hallowed 
influence over families, and which is felt so long. 
She died when he was quite young; but he never, 
during life, loved a human being as he loved her. 
Her name was never mentioned in his presence with- 





out giving rise to some expression, the depth and 
tenderness of which showed how her memory was 
embalmed, and rarely without tears coming into his 
eyes.” >. & # 

Mr. Brady was called to the bar in October, 1836 ; 
he immediately opened an office in New York and 
commenced practice. He directed all the powerful 
energies of his character to his profession, and with- 
out parade, without apparent aid to catch the public 
favor, except by his unwearied devotion to business, 
and those shining qualities which he exhibited, he 
rapidly gained the confidence of the people. 

He had been at the bar but a little over a year, 
when one day a decently dressed, intelligent appear- 
ing young man, apparently about twenty-two years 
of age, came into his office, and inquired if Mr. Brady | 
was in. 

“Tam Mr. Brady,’ was the reply. 

“Well, Mr. Brady, I have been directed to come to | 
you. Iam in very, very great trouble, and I needa 
friend.” 

“Do you need a friend or a lawyer?’ asked Mr. 
Brady. 

“T need a lawyer, sir; one that will feel for me and | 








* The following is extracted from advanced sheets of 
the biographical sketch of Mr. Brady in the “ Bench and 
Bar,” by L. B. Proctor, 





my poor little sister,” said the young man, bursting 
into tears. “I ama stranger in this country, sir,” he 
continued ; ‘ only six weeks yesterday I landed here 
from England.” 

““What is your name? and what do you want me to 
do for you?” 

*“*My name is James Coppin, sir, and I want you to 
help me to get my sister. She’s a slave! a slave! sir, 
over in Williamsburgh.”’ 

“A slave? she cannot be a slave; there are no 
slaves at Williamsburgh,” said Mr, Brady. 

“Yes, sir, she is a slave; she is bound to a man by 
the name of Gatewood -—a rich man, sir — until she is 
ofage. I have searched for her a long time, and yes- 
terday I found her, and I wanted to take her with me 
back to England; but the man drove me away, and 
threatened to arrest me and send me to prison if I 
attempt to take my sister away from him. He says 
he owns her, and has got her bound to him, by some 
men that have something to do with poor people.” 

Mr. Brady had now become interested in the young 
man, and he drew from him a story which was, 
indeed, romance in real life. 

In the summer of 1837, the father and mother of 
young Coppin, with two sisters, younger than him- 
self, embarked from Liverpool for New York, with 
the intention of emigrating to one of the western 
states, leaving James in England, where he was en- 
gaged in some business. During the voyage, the 
father, mother, and eldest daughter sickened and 
died of a disease resembling ship fever. After the 
usual quarantine, the youngest daughter, then about 
fourteen years of age, landed in New York without a 
friend or guardian, except a young Englishman and 
his wife, neighbors of his father, who were also 
emigrating west. The Coppins had an acquaintance 
in Brooklyn; thither the young Englishman con- 
ducted the girl, but the friend had left to be absent 
two or three months. As the girl desired to return 
to England, the Englishman engaged a boarding 
place for her, until she could hear from her brother, 
or make arrangements to return to her native coun- 
try. Leaving with her a considerable sum of money, 
which her father had left her, he pursued his journey 
westward, The family with whom she was left soon 
robbed her of all her money, and then turned her 
into the streets, friendless and penniless, directing 
her to the overseers of the poor. From the represent- 
ations of this family, they believed her to be a pauper; 
she was taken up as such; the superintendents of the 
poor for the county of Kings, instead of taking her to 
the county poor-house, observing that she was a 
bright, intelligent child, under the statute relating to 
paupers, bound her to a man by the name of Gate- 
wood, residing at Williamsburgh. In her new home 
she was cruelly neglected, and subjected to many 
hardships. It was a part of her duty to take care of 
three young and troublesome children, and her days 
passed wearily and sadly on in drudgery and sorrow. 

At length the brother learned that his parents and 
sister were dead, and immediately came to New York 
in search of the surviving sister. Through streets 
and lanes—in the homes of the wealthy—in the 
abodes of poverty, he sought her with unceasing per- 
severance ; he advertised for her—he obtained the aid 
of the police, but days and weeks passed away with- 
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out the least intelligence of the lost one. At length, 
wearied and discouraged with his toilsome, fruitless 
search, he was on the point of returning to England 
without her, when, one day as he was passing the 
Howard House, in Broadway, a small child ran out 
of the front door on to the walk, pursued by a girl 
apparently about thirteen years of age; catching the 
child in her arms, she ran with it into the hotel. As 
she turned to enter the house, Coppin caught sight of 
her face, and he saw that his sister was before him. 
Rushing after her, he followed her up a flight of 
stairs, into a room where there was a gentleman and 
two ladies ; regardless of their presence, he seized his 
sister in his arms, exclaiming: 

“Sarah! Sarah! is it you? have I found you at 
last ?”’ 

The poor girl screamed with fright, and the gentle- 
man endeavored to take her from the strange in- 
truder ; but he only held her the more closely. When 
she ascertained that it was her brother who had thus 
suddenly appeared, her joy knew no bounds. She 
laughed and wept. She laid her head on his breast, 
and sobbed: 

“Oh, James, James! you have come to take me 
with you; I know you have. Oh, do take me with 
you— with you, James.” 

“Yes, yes, Sarah ; you may go with me now,” said 
he, and the child sprang for her bonnet. 

“Stop!’’ said the man, “you can’t go with him; 
you must stay with me.” 

“She is my sister, sir, and she must go with me; I 
have been searching for her with a broken heart, and 
my eyes dimmed with tears, for weeks; and you will 
not part us now. So, come with me,” said James tak- 
ing the hand of his sister. 

“Stop! I tell you said the man, “ This girl is my 
servant, my servant, sir. You have nothing to do 
with her. Leave the room, sir, immediately, or I 
will cal! the police and have you arrested.” 

“Oh, sir! she is my sister, my darling little sister, 
we are orphans in the world, sir. Our parents and 
another sister died on their passage to America, and 
this poor lamb, that we were all so tender of and 
loved so well, has been lost—lost to me sir, until 
now. Now I have found her, she is all I have got to 
love or care for in the world. You cannot keep her, 
sir, for she is the daughter of as honest a man as ever 
breathed in old England,’’ said Coppin. 

“T’ll show you whether I can keep her or not,” 
said the man, ringing the bell. A servant appeared, 
and with his help, poor James was forcibly ejected 
from the room. But having found his sister, he was 
determined never to leave her. 

He learned that the name of the man with whom 
she lived was Gatewood — that he resided at Williams- 
burgh—that he had been traveling with his family 
and was returning home, stopping in New York fora 
few hours. 

The next day, Coppin visited Williamsburgh, and 
after much entreaty, Gatewood permitted him to see 
his sister for a few moments, in his presence. Here 
he learned that she was indeed bound to him by writ- 
ten indentures until she was eighteen years of age, 
and that he was determined to keep her. He was a 
stllen, determined, obstinate man, with whom en- 


treaty or negotiation was useless. Nothing could 





exceed the agony of poor Coppin, on learning that his 
sister was, as he believed, aslave. Determined, how- 
ever, to effect her release, if possible, he returned to 
New York, inquired of an Englishman whose ac- 
quaintance he had made, for a good lawyer, and he 
was directed to Mr. Brady. 

The rehearsal of this story, in the simple, touching 
language of young Coppin, frequently interrupted by 
his grief, aroused all the warm sympathies of Brady’s 
nature, and he promised his client that he would take 
immediate action in the matter, and he redeemed his 
promise, 

He learned that the superintendents had bound 
Sarah in the usual indentures, under section 5, chap- 
ter 8, volume 2 of the revised statutes; and that they 
were in due form of law; but, on a full investigation 
of all the circumstances of the case, he believed that 
the whole proceedings were illegal, and he caused the 
girl to be brought up by a writ of habeas corpus be- 
fore Hon. Nathan B. Morse, then the first judge of 
Kings county. 

The superintendents, anxious to sustain their offi- 
cial acts, prepared to defend Gatewood to the last. 
The late John Slosson, an eminent lawyer of the New 
York bar, was retained by them, and a return to the 
writ was made, stating that Sarah Coppin was held 
by Gatewood as his servant or apprentice, under cer- 
tain indentures executed by the superintendents of 
the county of Kings to him, “ the said Sarah being, at 
the date of said indentures, a pauper.” 

The hearing of the case took place on a day fixed 
for that purpose, before Judge Morse, at the court- 
house in Brooklyn. The singular and interesting 
character of the case gave it much publicity. It was 
reported in the daily papers, and, on the trial, the 
court-house was thronged with deeply interested 
spectators 

The young lawyer appeared with his brief, and his 
authorities; by his side sat young Coppin and his 
sister. It was an important event in the professional 
career of Brady. He stood between the poor young 
girl and a doom next to death. It was a case of the 
heart~-it lay warm in the deep sympathies of his 
nature —it kindled those generous emotions which 
through his whole professional life so often mani- 
ifested themselves. Then there was professional 
ambition ; a case which involved the most important 
interests to his client; a competitor of the highest 
reputation —eminent at the bar, and in intellectual 
acquirements,—a vast audience, composed of many 
of the most eminent persons in New York and 
Brooklyn. In his whole future brilliant career at the 
bar, no case so completely absorbed all his energies as 
this did. 

He opened it with modesty and brevity, simply 
stating what he proposed to prove in avoidance of the 
indentures. When he closed his opening, Mr. Slos- 
son arose, and asked the court to remand Sarah 
Coppin to the care of her master, Mr. Gatewood ; that 
the indentures, on their face, were legal, and, there- 
fore, conclusive in and of themselves; that the court 
would not go behind them to ascertain the cireum- 
stances under which they were executed. He made 
a strong and effective argument; such an argument 
as John Slosson was capable of making. 

But Brady was prepared on this point’ he had 
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entrenched himself with allithe law bearing on the 
point which he could find, and, after elaborate argu- 
ments, the court decided to allow him to introduce his 
evidence. * * * 

He proved by the keeper of the county poor-house 
that Sarah had never been an inmate of that institu- 
tion. He established, by the overseer of the poor of 
Brooklyn, the fact that he had never, in any way, 
assisted her. With this, and some other proof he 
rested his case. - 

To substantiate the fact that Sarah was a pauper 
when the indentures were executed, Mr. Slosson 


called the man and woman with whom the young | 


Englishman left Sarah. They testified that in a day 
or two after her friend left, they discovered that she 
had no money, and being unable to keep her, they 
sent her away, and afterward directed the overseers 
of the poor to take care of her. 

On cross-examination, while he did not exhibit 
“the talismanie power of bringing falsehood out of 
truth,” he established the force of the Bible adage, 
“Be sure that your sins will find you out,’ — fer he 
compelled the man to admit that when Sarah came to 
his house she had a considerable sum of money in 
gold, though he denied having any of it himself, or 
any knowledge as to what became of it ; such was the 
searching nature of Mr. Brady’s questions that sus- 
picion of his having taken it was strongly fastened 
upon him. 

At length the evidence was closed; Mr, Slosson 
contended to the court, with great force and ingenu- 
ity, that there was nothing in the evidence showing 
that Sarah Coppin should be discharged from the inden- 
tures. She was, in every sense of the word, a pauper 
when they were executed; and if she had not re- 
ceived actual aid from the poor authorities, she was 
in a situation to become chargeable to the county. 
Within the meaning of the statute, that word “ charge- 
able,” used in the statute, meant a liability of her 
becoming chargeable, which was analogous to the 
condition of a putative father in an order of filiation. 
That public policy, and the due administration of 
the poor laws, demanded that the indentures should 
be sustained, and the girl remanded, Finally, his 
whole argument exhibited the profound and expe- 
rienced lawyer, carrying with it such weight that 
many members of the bar who were present, believed 





| 


lantic — his long, weary search in the bitterness of an 
almost broken heart—the providential meeting — 
the awakening to the sense that the moment when 
fortune had seemingly given the lost one to him, she 
was in a bondage which must separate them forever; 
was portrayed in language which produced uncontrol- 
lable emotions of sympathy. 

That part of his speech in which he discussed the 
legal points of the case was equally happy. He con- 
tended that the proof established the fact, that Sarah 
Coppin had never received the least assistance from 
the overseers of the poor, had never been in the 
county poor-house, and had never been chargeable in 
any way to the county, when the indentures of the 
superintendents were executed ; and, therefore, they 
had no jurisdiction or authority over her person, 
He denounced the system which thus permitted offi- 
cials to dispose of the person of the poor, and con- 
tended that before it could be done, every intendment 
of the law should be strictly complied with. Finally, 
he insisted that the opinion of Judge Yates, in the 
well-known case of Schemerhorn v. Hull (13 Johns, 
269) fully sustained his first proposition, that before 
the superintendents had any authority to execute the 
indentures, Sarah should have been reduced to the 
condition of a pauper, having received assistance from 
the poor authorities. 

The judge sustained Mr. Brady in his views of the 
law and the facts in the case, and Sarah Coppin was 
delivered into the custody of her brother. 

The manner in which Mr. Brady conducted this 
case, and its successful result, gave him a conspicuous 
position before the public, and established his reputa- 
tion as an advocate, * * * 

In the year 1843, during the temporary absence of 
Matthew C. Patterson, Esq., then district attorney of 
New York, Mr. Brady was appointed to act in his 
place. While discharging the duties of this office, an 
incident occurred which illustrates the character of 
the latter. 

Among the indictments which it became his duty 
to try, was one against two boys, charged with lar- 
ceny in stealing a row-boat. The owner, for some 
reason, strongly desired the conviction of the youth- 
ful culprits. They belonged to respectable parents, 
and the serious appearance of the case caused them 


| the greatest distress. 


that though sympathy was with Brady, the law was | 
| dence, and closely dissected the whole case on the 


against him. 
When Mr. Slosson closed, the young lawyer arose; 
this was his first attempt to address the court on an 


| part of the people. 


important occasion, and he began with hesitation and 


diffidence, which caused much uneasiness on the part 


of his friends; but “the low tremulous beginning | 


gave way to the gradually strengthening assurance, 
to the dawning recognition of sympathy excited in 


the man on whose lips the issue hung; till the whole | 


world of thought and feeling seemed to open full of 


irresistible argument and happy illustration.’ At | 


times the sympathy of his nature triumphed over 
cold logi¢, and his powerful appeals swept over court 
and audience, as it did years after, in his opening 
defense of Daniel E. Sickles. 

The death of the parents—the landing of the poor 
orphan on our shores — her robbery — her desertion — 


her misery — the brother’s pilgrimage across the At- | 


On the trial, Mr. Brady thoroughly sifted the evi- 


It turned out, that the young 
prisoners had merely taken the boat for the purpose 
of crossing the East river, to visit an orchard on the 
Long Island shore, where large quantities of luscious 
apples hung temptingly from the trees. Mr. Brady 
was convinced that, though the act might possibly 
amount toa technical larceny, the boys did not intend 
to steal the boat. Therefore, on resting the case for 
the people, he addressed the court as follows: 

“This offense, your honor, if it be an offense at all, 
is one of which most men, or, I should say, boys, in 
the course of their lives, have been more or less 
guilty. It commenced at a very early period in the 
world’s history, in a very luxuriant garden, and has 
been continued down to the present time. These 
boys, your honor, are guilty of nothing more crimi- 
nal than you and I have been engaged in a hundred 
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times, and, therefore, with your consent, I will enter 
a nolle prosequi to this indictment.” 

The court consented, and the boys were discharged. 
They grew to great respectability, and ranked among 
the prominent business men of the city. What would 
have been their condition in life, had they been con- 
vieted and imprisoned? ‘Their association with 
thieves, robbers, and wretches of all kinds, would 
have alienated them from virtue, and they would 
probably have lett their captivity to enter on the prac- 
tice of that depravity which they had learned in 
prison. 

In the year 1845, Mr. Brady was appointed corpora- 
tion attorney for the city of New York; his powers, 
his acquisitions, and his temperament, peculiarly 
qualified him for the discharge of the duties of this 
office, and when his term expired he was re-ap- 





pointed, * 

When Daniel E. Sickles, in his prison at Washing- 
ton, after the assassination of Philip Barton Key, was 
planning his defense, and glancing over the names of 
the great lawyers of the nation to ascertain which 
would be most successiul for him, he selected Mr. 
Brady as the associate of Stanton, Graham, Bradley, 
and Cagger. 

At the request of these eminent lawyers, he opened 
the defense, and the manner in which he discharged 
that duty, won the warmest encomiums of bench, 
bar, and the vast audience around him. 

“ That opening address of Brady’s,’’ said one of the 
opposing counsel, ‘‘did much for Sickles; I some- 
times think it did all.” He arranged every thing 
with the hand of a master — he made such an impres- 
sion upon the jury by the plain, yet touching state- 
ment of the facts which ke proposed to prove in justi- 
fication of his client’s dreadful deed, that it could not 
be removed, * * # 

In the defense of Sickles, Mr. Brady conducted the 
cross-examination with scrutiny, skill, and penetra- 
tion, which greatly strengthened his case, and weak- 
ened the force of the prosecution. 

In the zenith of his professional fame, he once re- 
lated how, in his student days, his young ambition 
was fired by witnessing Blunt and Hofiman defend a 
mun charged with murder. 

“Fortunately, or unfortunately,’ said he, “ there 
was a throb of hope in my breast, that the time would 
come, when even so great and solemn a responsibility 
as that of defending a man whose life was in jeopardy 
should devolve upon me; the time at length arrived. 
It so happened that a poor Irishman was charged with 
the crime of murder. He was a humble person, with 
few friends and no money. O¢ his friends, the fond- 
est, most devoted, and persevering, was a true-souled 
little woman, born, like her hushand and my ances- 
tors, in that beautiful country, on whose bosom so 
Imany generations of noble beings have laid themselves 
down in quiet repose. She sought my aid in the hour 
of peril to him she loved, and I could not refuse it. 
None of my profession would. 
and trembling that I undertook the duty. If I had 
known the future terror thet it was to bring upon ny 
heart and brain, I would have faltered long, ere I had 
engaged in the cause, If ambition alone had impelled 


me to the undertaking, I would have dashed that 


But it was with fear | 








impulse to the ground, and smiled upon the fragments 
of its ruins, 

“Without considering at large how the fortunate 
result in that case was accomplished, I may say that, 
in a purely legal point of view, the act proved was, in 
any of itsaspects, a clear case of murder, It had not 
that awful feature, however, in its moral bearings, 
and my aim was, of course, to present, with what- 
ever slender experience I possessed, all the extenu- 
ating circumstances that could be urged in behalf of 
the unhappy prisoner. I remember, with perfect dis- 
tinctness, that on the eve of the trial, I walked home- 
ward with the clerk of the court, and the then vigor- 
ous and effective district attorney, who informed me 
that the guilt of the accused was so flagrant, that it 
would be his solemn duty to make all legitimate 
efforts to secure his conviction. I leave my impres- 
sions, under the circumstances, to be estimated by 
those who have incurred an equal responsibility. 
Had I been obliged to undertake this defense, where 
I should not have received that kindness that was so 
delicately and thoughtfully extended to me in that 
court, I know not what the result would have been 
to me personaily. 

“Tf there is any thing in this life that is dreadful 
to contemplate, it is the annihilation of the fondest 
hopes we hug to our bosom — the destruction of the 
means by which we strive to attain even temporary 
distinction, and the laceration of the heart, by which 
great disappointments affecting our destiny or pros- 
pects are sure to be attended. 

“The trial proceeded; Judge William Kent pre- 
sided. In its progress, it would seem that the jury 
were influenced, insensibly, by the exercise of that 
kindly nature which radiated its benignity on me, and 
then bestowing its beams and its fructifying influence 
on the jurors, disposed their minds in his behalf, 
The judge charged, and charged in a kindly spirit; 
but omitting no part of the duty exacted by the law, 
of which he was the exponent. 

“The man was not convicted of murder, but of 
munslaughter. I can see the jury now, in that room 
in the city hall — one of the apartments now occupiéd 
by that court over which my friend Judge Daly pre- 
sides. I can see in that dimly-lighted chamber the 
prisoner, his frame heaving with convulsive sobs, and 
the handkerchief in which he buried his face, satur- 
ated with the perspiration which streamed forth in 
his agony. Ican see, as they entered, the foreman, as 
he delivered the verdict that restored the trembling 
criminal to life and hope, and the mild, approving 
look of the judge, as that verdict was announced. 
Above all, Ivan never forget the speechless joy of my 
client, and the features of his poor wife, imbued with 
the tenderness and fervor that inspires the humblest 
peasants that tread the green surface of that old land— 
never shall I forget her, as she fell on her knees, and 
with clasped hands, and in a voice choking with emo- 
tion, breathed, in low tones, a prayer for the eternal 
preservation of the judge who presided. 

“Tmagination need not carry us far to afford an 
assurance that the prayer of that poor woman, in that 
moment of heartfelt supplication and blessing, is even 
now pleading in behalf of our friend for the enjoy- 
ment of the infinite pleasures which crown a good 
life. 
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** My poor client was sent to state prison for a long 
term of years. His wife almost daily presented her- 
self in my office to learn from me what could be done 
to effect his deliverance by a pardon. The time at 
last came when Judge Kent benevolently interfered, 
and the man was set free. 

“There came a bright, sparkling, Christmas day, 
and on its glorious morning, the poor couple, with 
joyful and grateful hearts, wended their way to St. 
Patrick’s cathedral, and there, kneeling side by side, 
and joining in the solemn rites of that old faith made 
dear to me by so many sacred memories — the faith in 
which I live and in which I mean to die — repeated 
with gratitude — with piety — with fervor, the prayer 
she before uttered from the depths of her pure and 
eloquent heart.’’ 

Such was the deep sympathy, such the generous 
motives which lived and had their being in the soul 
of James T. Brady; who can wonder that his faults 
are forgiven — nay, forgotten, when such sentiments 
were paramount in his mind? So were the dreams 
of his young ambition realized, and the humble stu- 
dent became the great and powerful advocate. But 
even in the day of his greatest triumph, he retained 
the verdure of his early imagination and sentiment ; 
his heart was a sanctuary filled with lofty and pure 
thoughts. Is this too warm a panegyric? Let his 
professional brethren — let his thousand clients speak, 
and the coloring of the painting, if painting it is, will 
be deepened. Well has it been said, that foibles are 
not inconsistent with generous and great qualities 
Fools discover that frailty is not incompatible with 
great men; they wonder and despise ; but the discern- 
ing find that greatness is not incompatible with frailty, 
and they admire and indulge. 

At an early period of his life, Mr. Brady attained a 
position at the bar which gave him a choice in the re- 
tainers which were offered him, and, therefore, he 
was not often the conscious advocate of wrong. 

At this period he labored as patiently and ardently, 
as in those years when he was unknown to fame. It 
has been said that immediate gifts of early praise fas- 
cinate and dazzle the mind so as to indispose it for 
patient labor. Nosuch mental dissipation ever weak- 
ened the intellectual frame of Mr. Brady, though from 
a very early period he was accustomed to applause. 

Among the important criminal cases in which he 
was engaged, was that of Huntington. The defend- 
ant was a young man of the highest respectability — 
of great wealth — ardent and active in his nature; he 
participated in the wild speculations of Wall street, 
unrestrained by caution and without the balance of 
moderation, or the interposition of caution, until vis- 
ions of vast accumulations floated before his eyes, 
causing him to yield his entire faculties to the possess- 
ory desire, producing one of those instances of a dis- 
ordered action of the principle of acquisitiveness de- 
scribed by Gall, Spurzheim, Guy, Rush, and others. 

Under these circumstances, Mr. Brady interposed 
the plea of moral insanity—that plea which insists 
that persons who are the subjects of natural, or con- 
genital moral derangement, are not morally account- 
able. * * # 

Mr. Brady contended that Huntington committed 
his crime under the influence of this species of in- 
sanity. If it was not the most successful, it certainly 





was one of the most brilliant defenses ever made at 
the New York bar. He exhibited a knowledge of 
psychology, or the science of the phenomena of the 
mind, truly wonderful. In his examination of the 
medical and scientific witnesses, a stranger might 
easiiy have mistaken him for one of the learned pro- 
fessors present, who, for the time being, had adopted 
the office of interrogator. Like Governor Seward, 
who interposed the plea of moral insanity in the great 
case of The People v. Wyatt, he often puzzled the wise, 
learned, and scientific men who appeared against his 
client, and which exhibited the depth and extent of 
his research, 

But the plea of insanity is unpopular ; it rests on so 
many subtleties — has often been the subterfuge of the 
most hardened criminals, that it is difficult to make it 
available; and, as has been well said by Professor 
Upham, “ Many individuals, through a misunder- 
standing of moral insanity, have suffered under the 
hands of the executioner, who, on principles of relig- 
ion and strict justice, should have been encircled 
only in the arms of compassion, long-suffering, and 
charity.” 

Huntington was convicted, and sentenced to state 
prison for a long term of years, 

“Mr. Brady also defended McDonald, of Mobile, 
for killing Virginia Stewart, in Broadway: Jefferds, 
charged with the murder of Walton ; Madame Restell, 
charged with producing an abortion —in the latter 
case he was assisted by the late David Graham; the 


| trial of Baker, for killing Poole; in this the jury dis- 


agreed three times. At length, Mr. Brady, after a 
long contested motion, changed the venue from New 
York to Newburgh, on the ground that in New York 
public sentiment was so much against his client, as to 
preclude the possibility of his having a fair and im- 
partial adjudication of the charge alleged against him, 
After the disagreement of the Newburgh jury, the 
eminent and untiring counsel had the satisfaction of 


| seeing Baker discharged on his own recognizance, a 


matter tantamount to an acquittal of the charge on 
which he was indicted. 

“In the Kane arson case, there were two disagree- 
ments of the jury, and a final discharge of the pris- 
oner; Jefferds, whom Mr. Brady defended, was 
acquitted of the murder of Walton ; but subsequently, 
when tried for the killing of Mathews, he was cor- 
victed and sent to state prison. 

“In the celebrated Gardner-Tyler will case, he won 
the suit for his client (Gardner), against the weight of 
evidence, notwithstanding the client of the opposing 
counsel was a lady, whose interests were defended by 
those eminent lawyers, Attorney-General Evarts and 
Edwards Pirrepont, Esq. It was on the very ground 
that the verdict of the jury was against the weight of 
evidence, that the court subsequently granted a new 
trial. 

“In the Parish will case, one of the most import- 
ant of this character of suits that ever came before the 
courts, Mr. Brady was the leading counsel for the 
brother’s legatees, who contested the validity of the 
will made by the late Mr. Parish. Opposed io Brady 
was Charles O’Conor, Esq., of whose eminent legal 
ability it is superfluous to speak. Yet, notwithstand- 
ing Mr. O’Conor's client was Mrs. Parish, the widow 
of the deceased, in whose favor the jury might natu- 
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rally be supposed to lean, the powerful argument and 
stirring appeal made by Mr. Brady in summing up on 
the side of the contestant, caused the jury to give a 
verdict in his favor, much to the astonishment of those 
who had followed the course of the testimony brought 
out on the trial. 

“‘ He was engaged also as counsel for the appellants, 
in the argument before the court of appeals, some 
years ago, when the question of the constitutionality 
of the metropolitan police law was before that tribu- 
nal, This question was finally decided against him, 
and in affirmation of the new law; but Nicholas Hill, 
who led the counsel on the other side, declared that 
Mr. Brady’s argumenton that occasion gave him more 
trouble and annoyance, and caused him to study his 
ease more searchingly and closely, than did that of 
any other lawyer against whom he had ever been 
pitted. 

“In the year 1848, Mr. Brady was counsel for Hon. 
John C. Mather, state canal commissioner, who had 
been impeached for malfeasance in office, and although 
some of the ablest legal minds conducted the prosecu- 
tion on the part of the state, Mr. Brady succeeded in 
acquitting his client. Mr. Brady will be remembered 
also as one of the counsel in the lengthy Erie railroad 
litigation of last year. It was in an argument in one 
of the many suits growing out of that litigation, that 
he launched forth such eloquent and powerful invec- 
tives against a certain supreme court judge, and a 
referee before whom some of the suits were brought 
for investigation. The matter was much talked of at 
the time. 

“The eminent advocate did not take every case that 
was offered him. He seemed to desire only those into 
which he could throw his whole soul and all the 
energy of his nature, and many were declined by him 
—sometimes because he did not choose to undergo 
the severe mental strain that conducting them would 
necessarily involve, and at others, because, by under- 
taking them, he would become more or less involved 
in partisan issues. He was solicited to conduct the 
defense of John H. Surratt, for. alleged complicity in 
the assassination of President Lincoln, but declined 
the offer. Both sides tried to retain him in the Ful- 
lerton case of recent date, the government offering him 
a fee of ten thousand dollars, but he refused to par- 
ticipate in it on either side, Mr. Brady entertained 
the very highest sense of professional honor, In illus- 
tration of this, it may be mentioned that after the elec- 
tion of his brother, Hon. John R. Brady, to a seat on 
the common pleas bench, he never would, under any 
consideration whatever, engage in any litigation before 
that court, although great pecuniary inducements 
were frequently held out to him to do so.” 

These were but a small number of the cases in 
which Mr. Brady was engaged ; they were tried dur- 
ing the last fifteen years of his life, while very many 
cases, Which occupied the attention of the public at the 
time of their trial, have not been referred to. It is said 
that of all the persons whom he defended for capital 
offense, only one suffered the extreme penalty of the 
law. 

The last great criminal case in which he was en- 
gaged, was that of the People v. Cole, for killing His- 
cock, a member of the late constitutional conyven- 





tion. That case is still fresh in the recollection of the 
public. * * * 

Mr. Brady entered on the defense of General Cole, 
suffering under an indisposition, which had existed 
for some time; but deeply sympathizing with his 
client, he forgot all personal disability, and with his 
eminent and learned colleagues made a successful and 
brilliant defense, 

In this trial his mental and physical labors were 
so intense, that they accelerated the ravages of the 
disease which were preying upon him, and hastened 
his death, 

But the great intellectual effort of Mr. Brady’s pro- 
fessional career —the one that best exemplified his 
powers as a jurist, and the amplitude of his mind, 
was his argument made in the Forrest divorce case 
in the court of appeals. That case was first tried in 
the New York superior court in 1851, before Chief 
Justice Oakley. It was brought by Mrs. Forrest 
against her husband for a divorcee on the grounds of 
adultery ; for weeks it was stubbornly contested, inch 
by inch; attracting more interest than any civil suit 
which was ever before tried in the city. 

Charles O’Conor conducted the case for Mrs. For- 
rest, and John Van Buren appeared as the champion 
for the great actor. There entered into the contest all 
the unhappy dissensions which render the life of the 
parties ‘“‘an age of years all winters.”’ Criminations 
and recriminations gave the case a dramatic interest. 
But at length Mrs. Forrest succeeded against a tur- 
bulent and powerful defense. For Mr. O’Conor, it 
was atriumph seldom attained at the bar—for Mr. 
Van Buren, the misfortune of the defeat was obscured 
by the lustre of his brilliant defense, and the exhibi- 
tion of those talents which rendered him a great and 
commanding lawyer. The case at last was appealed 
to the general term, and at length reached the court 
of appeals, where Mr. Brady entered into the contest 
as the colleague of Mr. Van Buren; Mr. O’Conor ap- 
peared for Mrs. Forrest. The argument took place in 
December, 1862, and the court of appeals was the 
scene of legal contest seldom witnessed within its bar. 
It could hardly be otherwise, when two such gladiators 
as Charles O’Conor and James T. Brady were the chief 
contestants. To say that the argument of the former 
was great and splendid, would be like saying of the 
sun, that it is bright. Mr. Brady’s argument lost 
nothing in comparison with it. It may be proper, 
however, to add, that it dissipated the opinion that he 
was only great in criminal cases, Mr. O’Conor again 
succeeded, and after fifteen years the Forrest divorce 
ease was ended. * * * In the language of an emi- 
nent legal writer, ‘‘ Mr. Brady was always fit for the 
occasion sudden.”’ This is illustrated by the follow- 
ing incident, related by Luther R. Marsh, Esq. : 

“Thad a case some years ago of such importance 
to property and character, that I deemed it advisable 
to call in Mr. Brady to share the responsibility. But 
so crowded and imperative were his engagements, 
that I found it impracticable to meet him in consulta- 
tion — all our appointments fell through. Neverthe- 
less, I sent him notice of the time the court had as- 
signed for the argument, and he was promptly there ; 
though wholly uninformed of the facts or position of 
the case, I was glad for the magnetism of his presence, 
though anticipating but little actual support from his 
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reply. Purposely opening very fully — more for him 


than the court — I observed him rapidly taking notes; 
and when I had concluded, he attached and fo!ded 
his sheets and handed them to me, I found on perus- 
ing them, that he had grasped the whole case —com- 
prehending every question involved in it, adding ad- 
ditional points of great weight and importance, which 
he had prepared on the occasion. Then, after the op- 
posing argument, followed his reply —so complete, 
so well arranged, so powerful, that it would have 
been remarkable under any state of preparation, but 
most extraordinary as a spontaneous production.” 

* & & s x s * ® 

Mr. Brady continued his professional duties nearly 
to the day of his death. He died on Tuesday, the 9th 
day of February, 1869. On the Friday previous, he 
was engazed in the supreme court during the fore- 
noon; at one o'clock he argued a motion in the 
superior court, and during the remainder of the day, 
he was engaged in the trial of a cause before a re- 
feree. On the Sunday following he was stricken down, 
and rendered speechless by paralysis; he lingered 
until Tuesday following, when he expired. 

—— ne 0 a ee 
CURRENT TOPICS. 

If all persons who contemplated suicide were as 
thoughtful and considerate as was Mr. Thomas Par- 
sons, barrister at law, coroner’s juries would be 
relieved of much of the embarrassment that must 
now attend them, That gentleman, who recently 
accomplished his own “ taking off’? at Melbourne, in 
a note toa friend requested him to kindly insist on 
no verdict of “ temporary insanity,” or any thing ofthe 


| 





sort, being returned, but “ found drowned,” or “‘ felo | 


de se,” or any thing of that kind, to prevent my 
labors from being in death, as in life, discredited. 


The members of the bar of St. Louis are entitled 
to no small bonor for the manner in which they 
have conducted themselves toward the late Miss 
Lemma Barkeloo. Putting aside any prejudice which 
might arise to an innovation so striking as the admis- 
sion of a female attorney, they gave her while living 
their aid and sympathy, and at her death they showed 
to her nsemory that respect due toa worthy member-of 
the profession. While we have no sympathy with the 
“shrieking sisterhood” who insist upon voting and 
singing bass, we believe in the rights of every woman 
to earn an honest livelihood in whatsoever honest 
calling her tastes may lead her to select, and although 
the Jegal profession is notoriously conservative, to its 
credit be it said that its conservatism does not lead it 
to treat with contumely or disrespect any woman 
who worthily seeks to make her way at the bar. 


The commission of appeals, on the 29th of Septem- 
ber, unanimously held, in the case of The Corn Ex- 
change Company v. Armina Babcock (reversing 1 Alb. 
Law Jour, 241; 8 Abb. N.S. 246), that a married woman 
who indorses a note, as an accommodation indorser 
for her hus!iand and another, adding “ For value 
received I hereby charge my individual property 
with the payment of this note,’’ thereby charges her 








| excellent paper will be likely to deny. 


separate estate and is liable upon the indorsement, 
Opinions were read by Hunt, Earl and Gvay, commis- 
sioners. A majority of the commissioners also held 
that a personal judgment against her for a specitie 
sum was proper, and that it was not necessary it 
should direct that it be satisfied out of her separate 
estate, or should specify of what such separate estate 
consisted. The determination is eminently just, and 
we congratulate the profession upon the settlement 
of this vexed question. Many of the recent cases 
were the other way. Kelso v. Tabor, 52 Barb. 125; 
Coakley v. Chamberlain, 38 How. 483; 8 Abb. N. 8, 
38; Bibb v. Pope, 8 Am. Law Reg. N. 8S. 490; Ala- 
bama Supreme Court; and see Willard v. Eastham, 
15 Gray 328; Smith v. Allen, 1 Lansing, 101; Kolls y, 
DeSeyer, 41 Barb. 208. 


Some months ago, Mrs. Myra Bradwell of Chicago, 
editor of the Legal News, made application to be ad- 
mitted to practice law in the courts of Illinois. The 
supreme court of the state denied the application, upon 
the ground that under the laws of the state a woman 
could not be admitted to the bar. In the course of 
his opinion Mr. Justice Lawrence said: ‘* Whatever 
may be our individual opinion as to the admission of 
women to the bar, we do not deem ourselves at lib- 
erty to exercise our power in a mode never contem- 
plated by the legislature, and inconsistent with the 
usages of the courts of the common law, from the 
origin of the system to the present day.’”? But Mrs, 
Bradwell seems determined not to be deprived of 
what she conceives to be her rights thus easily, and 
has sued out a writ of error from the supreme court 
of the United States to the supreme court of Illinois, 
This writ is made returnable at the December term 
next, and will be argued on behalf of Mrs. Bradwell 
by the Hon. Matt. H. Carpenter. That the lady has 
the legal acquirements and ability necessary to a suc- 
cessful practice at the bar no one who has read her 
We wish 
her that success which her firmness and perseverance 
deserve. 


The Pall Mall Gazette gives the following interest- 
ing summary of the points at issue and the evidence 
in the “* Howland will case:’’ 

“Experts in handwriting are not in the best of 
credit in this country at present, but in America the 
fraternity have just received a blow from which they 
will find it difficult to recover. In the great How- 
land will case, which has just been decided in one of 
the courts of Massachusetts, an issue was raised as to 
the genuineness of two signatures alleged to be those 
of the testatrix, Sylvia Ann Howland, The signature 
to the first sheet of the will, which we will call signa- 
ture A., was admitted by both sides to be genuine, but 
it was contended by the defendants in the suit that 
the other two signatures, B. and C., were forgeries. 
In support of this view it was pointed out that the 
two latter signatures, if laid over the first, corres- 
ponded exactly with it, stroke for stroke, and it was 
urged that such a correspondence between two gen- 
uine signatures, by the same hand, was impossible: 
or, at any rate, unheard of. It was further maintained 
that an examination of signatures B. and C. showed 
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that they had, in fact, been traced from signature A., 
and that this had been done in two different kinds of 
inks. In support of the first of these positions — that 
the exact similary betwen the three signatures proved 
that the two latter were forged —a host of expert evi- 
dence was produced. Cashiers, bank managers, 
examiners of franks, and all of them of many years 
standing in their profession, declared that they had 
never in their experience discovered two signatures 
of the same person which tallied with each other 
with the exactitude of those in question, One gentle- 
man had made 37,700 comparisons of signatures, with a 
view to the present inquiry and had failed to find 
such a similarity; and, to crown all, a mathematical 
professor was produced, who explained to the court a 
method by which he had calculated the chances 
against such a similarity to amount to many millions 
of millions to one. Against this mass of testimony 
the plaintiff produced only two pieces of evidence, 
but they were of a crushing character. 

“The first was an exhibit consisting of twelve signa- 
tures of the late President Adams, selected from a 
quantity placed in the hands of the plaintiff by the 
president’s grandson. Two photographs of each sig- 
nature has been made, one on thick and the other on 
transparent paper, and each was found to tally with 
every other with the utmost exactitude. The second 
piece of evidence consisted of three undoubted signa- 
tures of Sylvia Ann Howland herself, which, on 
being applied to signature A., were found to cover 
nearly as closely as signature B., and far more closely 
than signature C. In support of the second theory of 
the defendants —that signatures B. and C. showed 
marks of being traced —engravers and electrotypers 
of many years’ experience were called, who swore 
positively that these signatures had been traced. 
Their evidence was met by that of experts of equal 
credit, who as strenuously swore that they cculd not 
have been so traced ; but having been thus reduced to 
contradictions, science was next destined to be set 
against herself. In the third point, a multitude of 
scientific witnesses were called, among whom Dr, 
Jackson, chemist and state assayer for Massachusetts, 
affirmed that, on a microscopical examination, he had 
detected the presence of two inks, On the other side 
were the eminent names of Professor Aggasiz and Dr, 
Oliver Wendell Holmes, whose utmost microscopic 
skill had failed in detecting two inks, and who were 
confident that only one had been used. The dead-lock 
of expert evidence was then complete. As a fitting 
conclusion to the story, we may add that the issue, as 
to the genuineness of the two disputed signatures, 
turned out afterward not to be the governing issue 
of the case, which was decided upon another point.” 


———__—~<or 


OBITER DICTA. 


Acertain English barrister, noted for his height and 
vacuity, is popularly known as the long vacation, 

William Rowe was arrested in a western town the 
other day for beating his wife with a hoe—as if a man 
hadn’t a right to hoe his own Rowe. 


An old English statute commenced by an enactment 
Telating to the admission of attorneys, and finished by 
prohibiting the importation of horned cattle. 





It has been said of Blackstone’s Commentaries that 
they have been so often patched, that they will soon 
resemble Sir John Cutler’s silk stockings, from which 
every particle of silk had been displaced by darnings ot 
worsted, 


The late Dachess of Gordon once asked Lord Stowell, 
then Sir William Scott, who presided in the ecclesiastical 
court, the following question, “Pray, Sir William, tell 
me, who would try you if you were to be guilty of crim. 
con.?’ “I have often thought of that,’ replied Sir Wil- 
liam, ** when I have been ¢ete-a-tete with your grace.” 

A Scotch judge, in sentencing a murderer to death, 
closed with the following words, which can hardly be con- 
sidered an improvement on the set form of ** May God, 
etc.,”’ “And I trust, that, if it is ever customary to pre- 
serve skeletons, yours will be preserved, in order that 
posterity may keep in remembrance your atrocious 
crimes,” 


Colman, in his Random Records, gives the following 
anecdote of the witty barrister, whom he numbered among 
his early friends: “ One day, Jekyll observed a squirrel 
in Colman’s chambers in the usual round case, perform- 
ing the same operation as a man in a treadmill, and 
looking at it for a minute, exclaimed, ‘ Ah, poor devil, he 
is going the home circuit.” 

Counsellor Grady, on a late trial in Ireland, said that 
he recollected to have heard of a relentless judge. He 
was known by the name of the hanging judge, and was 
never seen to shed a tear but once, and that was during 
the representation of the Beggar’s Opera, when Macheath 
gotareprieve! It was the same judge between whom and 
Mr. Curran the following pass of wit took place at table 
“Pray Mr. Curran,” said the judge, “is that hung beef 
beside you? if it is I will try it.” “ If you try it my lord,” 
replied Mr, Curran, “it is sure to be hung.” 





DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF IOWA.* 


ADVERSE POSSESSION. 


1. Color of title. — To constitute color of titleand adverse 
possession thereunder, it is not necessary that the party 
in possession should hold under a valid and perfect title, 
He may in good faith acquire a title by adverse possession 
to a strip of land, which is in fact beyond his lines as es- 
tablished by his deed or patent, and upon that of an ad- 
jacent owner. Close et al. v. Samm et al, 

2. Notice.—To constitute adverse possession under 
which a title may be acquired, it is not necessary that 
such possession should be known to the other party. He 
must take notice of it at his peril. Ib. 


DAMAGES, 


Continuing trespass.—In an action for damages for a 
continuing trespass, the recovery is limited to the time 
of bringing the suit; anda fresh action will lie for the 
continuation of the trespass subsequent thereto. Close 
et al. v. Samm et al, 

DOWER. 

1, Foreclosure sale of: rights of purchaser,— Equity will 
recognize and enforce a sale and conveyance of the dower 
interest before the dower has been assigned or admeas- 
ured, and will accordingly recognize and enforce the 
rights which a purchaser of the dower interest of the 
husband and wife, as the case may be, acquires at a fore- 
closure sale under a mortgage in which both joined. 
Hudson v. Seeley et al. 





5 * From E. H. Stiles, Esq., State Reporter, and to appear in 27th 
owa, 
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2. Application of principles, — A wife, in whom the title 
to certain real estate was vested, executed a deed of trust 
thereon, her husband not joining therein, Subsequently 
she, her husband joining in the execution thereof, exe- 
cuted a mortgage on the land to another party. Follow- 
ing this, the wife died, and after her decease the deed of 
trust was foreclosed, and the property sold thereunder. 
Some time after this, and before his dower had been as- 
signed, the mortgage, in which the husband and wife had 
joined, was foreclosed, and the property sold under the 
foreclosure decree, Held, 1. That the husband, not hav- 
ing joined in the execution of the deed of trust, the fore- 
closure and sale thereunder did not bar his right of dower. 
2. That the dower interest of the husband became vested 
in the purchaser at the foreclosure sale under the mort- 
gage in which the husband and wife joined. Ib. 

3& Nature of dower right. —The nature and extent of the 
dower rightfully considered and cases cited by Dillon, 
Ch, J. Ib. 

4, Damages for detention. —The right to damages for the 
detention of dower accrues only from the time of a de- 
mand for dower. An action therefor will not lie where 
the dower has not been assigned, though the party may 
be entitled thereto, Ib, 

5. Pleading. — Although the petition in an action sets 
out facts which entitle the plaintiff to be regarded as the 
assignee of the dower interest; and, although it asks, in 
substance, that his rights in this respect be declared and 
established, yet, if it does not specifically seek to have 
the dower assigned, the court will not enter an order to 
that effect. Ib. 





EVIDENCE, 

1. Examination of premises by jury. —The object of section 
3061 of the revision, which provides for the inspection of 
the premises in certain cases by the jury, was to enable 
them the better to apply the testimony disclosed on the 
trial, and not to base their verdict in any degree upon 
such examination itself, or become silent witnesses as to 
facts in relation to which neither party has an opportu- 
nity to cross-examine. Close et al. v. Samm et al. 

2. Trespass: flooding premises. —~In an action to recover 
damages for the unlawful flowing back of water upon the 
premises of plaintiff, and for damages to his mill power, 
by the raising of defendant’s dam, plaintiff would be enti- 
tled to recover upon proof of damages to his premises 
alone, resulting from the back water, without any as to 
the water power of his mill. Ib. 


FERRY, 


Franchise : effect of death of grantee.— A ferry license is 
not vacated, nor the franchise lost, by the death of the 
licensee, but passes to his representatives. Lippencott v. 
Allender et al. 

FRAUDULENT CONVEYANCE, 

Delivery jor record by grantor. —The fact that the grantor 
in a deed delivered the same to the recorder for the pur- 
pose of having it recorded, may be a circumstance tend- 
ing to show fraud in the transaction; but that fact alone 
would not, as a matter of law, render the deed fraudu- 
lent, nor would it sustain a verdict of a jury to that effect. 
Ward v. Wehman et al. 


JUDICIAL SALE, 


1. Sale in gross.—A sheriff’s sale, under special execution, 
of two hundred and forty acres of land in a body, will 
not be declared void, when it appears that the land was 
first offered in forty-acre tracts by the sheriff, and that 
no bids were received for any portion as thus offered. 
Barmeister v. Dewey et al. 

2. Homestead. — Nor would the case be changed by the 
fact that one of the tracts thus sold was the homestead 
of the defendant. The offering by the sheriff in separate 
tracts, and his endeavoring thus to sell before offering 
and selling in a body, was he/d, in the present case, as an 
exhausting of the other property named in the writ, 





within the meaning of section 2281 of the revision, which 


provides that the homestead “shall not be sold except to 
supply a deficiency remaining after exhausting the other 
property,” ete. Ib, 

8. Irregularities : laches. — A judicial sale of real estate 
ought not to be disturbed for a mere irregularity in the 
manner of selling after the lapse of nine years of unin- 
terrupted possession of the purchaser or his grantees. Ib, 


JURISDICTION. 


1. When not presumed,— Upon appeal, the jurisdiction 
of the court renderivg the judgment appealed from will 
not, when denied, be presumed, but must be shown 
affirmatively. Where jurisdiction depends upon the 
process a strict observance of the statute is required, 
Hakes v. Shupe et al. 

2. Service without the state : judgment. — No personal judg- 
ment can properly be rendered against a defendant who 
is served with notice outside of the state. Ib. 


JURY AND VERDICT. 


Drinking intoxicating liquors by jurors: new trial. —The 
drinking of intoxicating liquors by one or more of the 
jurors, during the discharge of their duty as such, consti- 
tutes sufficient ground for setting aside the verdict and 
ordering a new trial. The State v. Baldy (17 Iowa, 39), ap- 
proved, and the decisions in other states bearing upon the 
question collated by Beck. J. Ryan v. Harrow etal. 


NOTICE. 


Possession. — A purchaser of real estate in the possession 
of one claiming the equitable title under a contract of 
purchase will be held charged with constructive notice 
of the rights of the latter. Van Orman v. Merviil. 


PRACTICE, 


1. Equitable defenses. — Where the answer in an action at 
law to recover the possession of real property sets up de- 
fenses, some of which are legal and some equitable, and 
the case is tried without any steps being taken by either 
party to separate the issues thus made, and to have them 
tried separately, it will, on appeal to the supreme court, 
be considered as one case only, notwithstanding two 
notices of appeal were served by the appellant, one pur- 
porting to be an appeal from the judgment of the court 
below on the legal issues, and the other from its judg- 
ment on the equitable issues, and two transcripts, as of 
separate cases, one at law and the other in chancery, are 
filed in this court. Van Orman v. Merrill. 

2. Method of trial. — When equitable issues are thus 
joined in an action of the character above mentioned, the 
proceedings will, on appeal, be considered as in equity, 
and determined by the rules applicable to chancery 
cases. Ib. 

RAILROAD. 

1. Injury to swine : local regulation, — A railroad company 
is liable, under chapter 169, laws of 1862, for hogs killed, 
without the fault of the owner, upon its track at a point 
where it has the right, but has neglected, to fence its 
road, notwithstanding swine are prohibited from run- 
ning at large under a “local regulation” of the county. 
Following Spence v. The Chicago and North Western Rail- 
road Co., 2 Iowa, 139. Stewart v. Chicago and N. W. R. 
R. Co. 

2. When lessee liable under act of 1862.— A railroad com- 
pany which, as the lessee of another company owning 
the road, has the exclusive right to run, operate and con- 
trol the road as its own during a term of fifty years, 
and exercises the right of maintaining a fence along the 
line, is liable, under section 6, chapter 169, laws of 1862, for 
stock killed by reason ofits failure to fence the road thus 
operated by it. The case of Liddle v. The Keokuk, Mt. 
Pleasant and M. R. R. Co. (23 Iowa, 378), distinguished 
from the present one. Ib. 








lot: 


sal. 
wh 
tai 
sta 
est 
der 
ing 


izec 
pay 
cos! 
the 


inv 
Seel 


for, 
a de 
whi 
ord 











THE ALBANY LAW JOURNAL. 


coated 


bo 














RECORDING ACT. 


Variance in name, ~— Certain real estate had been con- 
veyed toa feme covert by the nante of ** Almira J, String- 
ham.” Her name before marriage was Almira Jane 
Ashley. After her marriage she wrote her name in two 
ways, sometimes as Almira J. Stringham, and some- 
times as Jane A. or J. A. Stringham, She was commonly 
ealled Jane Stringham when her christian name was 
used. A conveyance was executed by her in the name 
of J. A. Stringham, but which was indexed as A, J. 
Stringham, and there was a caption to the instrument as 
recorded as from “ Almira J. Stringham to,’ ete, Held, 
that the record was sufficient to impart constructive 
notice to a subsequent purchaser or incumbrancer, 
Huston vy. Seeley et al. 


REDEMPTION. 

1. Dower interest. — A dower interest in real estate will 
not entitle the holder thereof to redeem the land from a 
judicial sale under a deed of trust or mortgage, in which 
such person claiming the dower did not join. Huston vy. 
Seeley et al. 

2. The right of redemption is founded upon an interest 
in the estate mortgaged which will be prejudiced or 
affected if the right to redeem is denied, Ib. 


SERVICE AND RETURN. 


Defective return.— A return of service of an original 
notice should state the time as well as the manner and 
place of service. Hakes vy. Shupe et al. 


TAX SALE, 


1. Who entitled to redeem: dower.— A person holding a 
deed for an unassigned right of dower in certain real 
estate has such an interest therein as entitles him to re- 
deem the same from a tax sale, and he may thus redeem 
not merely a part, or the extent of the dower interest, 
but the whole estate. Rice v. Nelson, 

2. General rule. —It may be laid down as a general rule, 
that any right, whether in law or equity, whether perfect 
or inchoate, in possession or action, or whether in the 
nature of a charge or incumbrance on the land, amounts 
to such ownership as will entitle the party holding it to 
redeem the land from the tax sale, Ib. 

3. Construction of redemption statutes.—The statutes pro- 
viding for redemption from tax sales are to receive a 
liberal construction. Ib. 

4. Imperfect description in certificate : evidence. — A certifi- 
cate of tax sale described certain lots sold as in ** Hoxie’s 
Add.” (meaning Hoxie’s addition to Des Moines), The 
certificate of redemption from the tax sale described the 
lots by numbers, but omitted the name of any town or 
addition. It referred, however, with accuracy to the 
sale, its date, the amount for which sold, the years for 
which sold, and that the purchaser had since paid a cer- 
tain amount of taxes thereon. Held, under the circum- 
stances of the case, that the identity was sufficiently 
established to admit in evidence the certificate of re- 
demption in an action of right, for the purpose of show- 
ing that a redemption had been made. Ib. 


TRUST-DEED. 


1. Error in statement : foreclosure. — A trust-deed author- 
ized the trustee ‘to execute a deed to the purchaser, to 
pay off the amount herein secured, with interest and 
costs, and hold the same subject tomy order.” Jield, that 
the erroneous use of the word “same,” instead of the 
word “remainder,” did not vitiate the deed, or reader 
invalid a foreclosure and sale by the trustee. Huston v. 
Seeley et al. 

2. Foreclosure, — Where, upon the filing of a bill there- 
for, an injunction was granted restraining the trusteein 
a deed of trust, from proceeding to tell the trust property 
which, upon the final hearing, the court dissolved, and 
ordered that the trustee make the amount found due by 





the court under the power of sale contained In the instra- 
ment instead of ordering the amount to be collected by 
sale on special execution, it was held, that this was regu- 
lar, and that a subsequent foreclosure and sale by the 
trustee, in accordance with the terms of the deed of trust, 
was authorized and valid, the same as if no injunction 
proceeding had been had, Ib. 
————_ ee ——__——_ 


GRENVILLE T. JENKS., 


EULOGIES PRONOUNCED BY JUDGE NEILSON AND 
JUDGE COCHRAN. 

In the supreme court of the second district, at the 

general term hel:l in Brooklyn, on the afternoon of 


| the 13th ult., Judges Barnard, Tappen and Hoge- 


boom on the bench, Judge Neilson, of the city court, 
appeared, and addressed the court as follows: 


If the court please, I have to perform the painful duty 
assigned me of making formal mention of the fact that 
since the last term of this courta distinguished member 
of this bar, Grenville T, Jenks, has departed this life, 

As to the time, place and manner of his death, and the 
attending circumstances, nothing need be said; so faras 
those circumstances could be known or divined, so 
far as they could be extorted by friendly importunity 
from the grim sentinel of that dark and solitary hour, 
they have been widely and generally rehearsed, and are 
known to your honors in every particular, 

So, too, the great fact which now concerns us most, the 
sharp, inexorable fact that he is indeed dvad, is in every 
sense present with us, needs no proclamation, To those 
members of this court most accustomed to witness his 
labors here, his utter silence this day must have a ter- 
rible significance. 

You need not be told that we have not yet, not quite 
yet, recovered our accustomed composure under the 
sense of this great loss. The event was too sharp and 
signal, came home to us too closely, too swiftly. 

Nor need your honors be reminded that, under an ex- 
perience at all favorable. a sense of brotherhood may 
grow up between members of our profession stronger and 
more enduring than perhaps between members of any 
other profession. We get to know each other all by 
heart. In the study, contemplation and ripening knowl- 
edge of the law, of its principles and relations, there is a 
mystic’ power which takes common possession of the 
inner life of the initiated, which blends, assimilates and 
harmonizes minds otherwise alien and irreconcilable. 
Hence it is that those of us who might seem to have had 
little in common with this our departed brother, were in 
sympathy, confidence and regard very near to him, as he 
was very near to us. We witnessed his professional 
growth with pride, shared his achievements, and by re- 
lation appropriated his honors. 

And so it was, that to us his life was full of promise; 
and that in his death we suffered with him, 

And so it was, also, that, as the natural fruit of that 
sovereign fellowship, a sudden hush fell upon these halls, 
when the first whisper of the sad news reached us; all 
business in the courts and by members of the bar sus- 
pended, as if the day were too holy for secular thought; 
absent brethren taking sudden and long journeys home, 
to join us in our expression of the common sorrow, 
Some indeed were too far away, and some beyond the 
seas; and, with permission, I beg to notice an incident 
mentioned by a most worthy member of this bar, just 
returned from his travels. He met in London one of 
our senior members—a man long distinguished in the 
profession in its highest departments —and now on the 
great deep also returning from his travels —told him of 
this bereavement, and as he listened he wept like a 
child unrestrained, I add, in support of my theory, that 
there never had been any special relation or grounds 
of affection between that absent and this deceased 
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brother, save such as the harmonics of the law had 
worked out. 

Lattempt no biography. You have already seen why 
Idonot. That work has been performed by those who 
have gone before me. At the meeting of the bar, all was 
said that could be fitly said. 

The history of the outer, and of the general, and of the 
professional life, will be found most fitly expressed — 
words like apples of gold in pictures of silver. But if 
those who bore yet more sacred and intimate relations to 
our late friend, long and look for something more de- 
scriptive of the inner life; it must be remembered that 
we are, at best, but clumsy writers of other men’s 
lives; a certain incompleteness being inherent in all 
such efforts, 

It is as when you survey the range of hills but do not 
find the hidden springs that nurse and beautify the val- 
leys below; or draw the landscape with correct detail, 
yet do not fasten upon the canvas the impalpable mist 
which rises from the river. You may state the man’s 
birth, age, achievements, death, but the subtle aroma 
which sweetens the life eludes your touch. 

Thus, when you have said of such an one—as was so 
justly said of him — that nature had been prodigal in be- 
stowing rare and peculiar gifts; that in thought,memory 
and discrimination he had great power, speech persua- 
sive and felicitous, invective terrible, and that he was 
proof against sudden surprise, and was on occasions in- 
ventive and full of resources, you do not pause as if your 
work were complete; you add a becoming reference to 
the wit, humor and generosity —say of him as was said 
of Homer, that his mind rested “in sunshine,” or of 
Chaucer that he “ was glad and erect,” or of Saadi, ““‘What 
need had he of repentance?’”’ But if you pause there, we 
wait for you toresume your work. We ask as to the 
moral tone, seek for his answer to those questions which 
knock at every human heart, 

Our late friend had an almost womanly delicacy touch- 
ing his religious belief and sentiments, which made him 
exceedingly reticent. ButI recall with profound grati- 
fication conversations when he honored me with his con- 
tidence; recall, also, incidental expressions indicative 
ofa strong faith. So, too, I recall occasions when he was 
deeply moved, in great wrath, uttering bitter words; 
recall, too, those weeks of your general term at Newburgh 
and at Poughkeepsie, when, despite your cordial hospi- 
tality, we were often given over to long, dreary evenings 
at the hotel—dreary evenings but for him in whose 
presence the weather changed while the wakeful laughter 
kept time to his jest and anecdote, often improvised for 
the occasion: awild frolic of words. In all that well-con- 
sidered or casual chat, that random, rollicking, careless 
talk, when forbidden words might be spoken, if ever, I 
never heard a profane or improper word from his lips. 
I make this statement without ashadeof mental reserva- 
tion, save as to the good taste of adverting to the topic, 
and with profound thankfulness. I believe that a 
devout sense of sacred things filled and flooded his great 
heart. 

But, coming to the end of this, permit me to add that 
this bar, joined by brethren and by distinguished jurists 
from the neighboring city, attended the last ministra- 
tions, and went with all that remained of him from this 
city of the living, which he loved so well, out to yonder 
city of the dead, where he shall sleep so long; and now 
we come into this presence to testify yet further the 
fidelity with which we have treasured up and ever shall 
trexsure up his memory. 

I beg to read the resolutions which at the meeting of 
the bar were presented by his honor, Judge McCue, as 
indicating the general sentiment: 

Resolved, That we, the members of the bar of the sec- 
ond district, yiel with profound sorrow to the event 
which, in the full vigor and maturity of his great pow- 


ers, bas tuken from us and this community our beloved 
brother, Grenville T. Jenks, 





: 
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Resolved, That in his decease the bar has lost its most 
brilliant representative, the social circle a contributor to 
its enjoyment, and society at large a member whose ex. 
cellence of heart, together with his great and rare gifts ag 
an orator, advocate, and jurist, render his loss a publie 
calamity. 

\n his emotions and affections, his love of truth and of 
fair dealing, he was fervid. His detestation of fraud and 
artifice was uncontrollable. The conviction that the 
merit of a case was on his side of it was necessary to 
awaken his powers. Then, indeed, he was invincible, 

He was careful and conscientious in the selection of his 
cases, often declining employment and large emolument 
unless he saw and felt that he was called upon to defend 
the right. 

As a lawyer, he was honorable and enthusiastic; as a 
friend, genial and consistent; as a citizen, unostenta- 
tious, liberal, and loyal. 

He held all his relations with a lofty, yet simple, pride, 
which gave grace and dignity to his character. 

If your honors please, we move that the court adjourn 
as an expression of your sympathy with us, and that some 
entry which you may deem appropriate shall be made 


upon the minutes of the court, 


REMARKS BY JUDGE COCHRAN, COUNTY JUDGE,WESTCHES- 
TER COUNTY. 


If the court please: I owe it to the kindness of the 
committee of the bar of Brooklyn that I have an oppor- 
tunity to-day to second the resolution presented by Judge 
Neilson, that some record be made in the archives of this 
court of the event in which all feel a common affliction, 
Iattribute my selection for that purpose to a recognition 
of the great love which I bore to the deceased. Our rela- 
tions, for fifteen years, as is known to your honors, were 
of the most intimate, friendly, and affectionate kind, 
But for the kindness of this committee (having upona 
previous occasion been prevented by official duties), [ 
should not have had an opportunity publicly to express 
how much I participate in the common sense of loss, I 
will not weary your honors at this stage of your labors, 
knowing how much of important and varied business 
presses upon your time, by lengthened remarks, I will 
not ask your honors to go with me back into our associa- 
tions, or to realize, as I do, the death of a friend, although 
I know that personally the members of this court were 
held in his heart high ; that each one of your honors, asa 
man, as a judge, as a lawyer, was beloved and esteemed 
by him, and I am glad to be able to convey to this court, 
as among the last utterances he made to me in our inti- 
mate and sacred association, the appreciation in which he 
held every one of its members. Itis proper when aman 


so eminent in his profession as our lamented friend has 
tallen, to ask the court in which he officiated to take some 


public notice of the calamity. This loss, great as it isin 
this immediate neighborhood — rending, as it has rended, 
this community almost as by the flash of lightning —is 
not confined to the city of Brooklyn. It extends, not 
only throughout the district in which he practiced, and 
whose legal annals he has contributed largely to illumi- 
nate and illustrate, but it extends throughout the entire 
state of which he was a distinguished citizen. The grief 
is co-extensive with the state at the death of him whose 
noble and brilliant life added so largely to her fame and 
history. It is a personal loss also to this court. It is not 
needed that I should tell your honors, with your large 
experience, how much aid is given by lawyers to the most 
able judge, nor how in his industry, with his genius, his 
intellect, and his learning, our late friend has made your 
labors lighter, and assisted you in arriving at just and 
equitable conclusions. 

He was not only a great lawyer by reason of his genius 
for the law, and his learning and culture therein by hard 
study, but he was a man of large general research and 
knowledge. The scope of his mind extended beyond the 
limits of his profession, It reached out lovingly toward 
all that was noble and grand and beautiful in life. He 
was a critic and a lover of the arts, He adored literature, 
he was keenly sensitive to the charms of music—he de- 
lighted in poetry, And your honors will bear me witness 
that even in the severest discussions had at general term, 
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upon principles the most abstract and abstruse, an argu- 
ment from his lips was illustrated and adorned by the 
flowers and graces of the most elaborate scholarship. 
Before a jury he was unrivaled —I speak it considerately 
after a somewhat large experience at the bar. I say that 
nis ability, as an advocate before a jury, was unrivaled, 
He combined (it is not needed that I should remind your 
honors, but it is well to say and to ask your honors to 
take pleasure with me in recalling the fact), he combined 
all the elements necessary to the successful advocate. 
He had a quick appreciation of fact; he had unusual 
knowledge of human nature. He had a generous soul, 
and a wondrous memory. Your bonors know that, with 
ahundredwitnesses in a case, he remembered not only the 
gist of their testimony, but the smallest fiber of language 
which fell from their lips, the looks of each, every letter 
in the name of each; and when he came to sum up his 
impressions before a jury, hour after hour he would stand, 
unfatigued, his mind flying from height to height of ar, 
gument, yet gathering up the smallest films of fact and 
suggestion, and weaving thereof cables which his adver- 
sary could not pass nor break. 

But not only have we suffered as a bar, not only has the 
court suffered as a bench, in this loss which we all de- 
plore, but there is another circle —a circle now stricken 
with sorrow so sacred that we only dare to implore for it 
divine mercy and consideration, Heis gone— my friend! 
Ihave not alluded to the noblest features of his charac- 
ter. Behind all his eloquence and genius and wonderful 
talent and versatility, lay a humane, sympathetic heart, 
which made Grenville T. Jenks the friend of all who 
came within his noble influence. In all he excited love— 
he gave itas freely. He loved youth. He was sportive, 
cheerful in his nature, and ambitious. Why, he was full 
of the ambition of youth at the time be lay down to die! 
He associated with young men, and they found in hima 
genial companion, He had the heart of a child and the 
intellect of an angel. But he is gone! No more shall we 
hear those eloquent tones to which we have been accus- 
tomed to be delighted listeners whenever we assembled 
in these courts. This room is now to his friends, out of 
whose life he has taken a large part of the brightnessand 
delight —this room is now a tomb and a sepulchre to re- 
mind us of the one who is not here, who will not be here 
any more forever! He has died in the full midsummer 
of his years, and still, falling, carried golden sheaves of 
harvest in his bosom; died not unknown to fame, but at 
an age when most men are only struggling into notice, 
He died crowned with the laurels of victory. 


Green be the turf above thee, 
Friend of my better days; 

None knew thee but to love thee, 
None named thee but to praise. 


Judge Barnard: The court will grant the motion for the 
entry on the minutes, of the resolutions, and also direct 
the adjournment of the court until to-morrow morning 
at half past ten.—Brooklyn Eagle. 


—— +p 6 —_ 


CHINESE LAW AND JUSTICE, 


ALAND WITHOUT LAWYERS—ORIENTAL JURISPRUDENCE. 


Some few weeks ago there lived at Shanghai a consular 
officer whose mode of administering justice to suitors 
gave rise to many amusing stories. Upon one occasion 
anaggrieved sailor presented himself with a complaint 
against his captain, who entered a cross charge as a set- 
off. After patiently hearing both sides, the consul gave 
his decision that Jack should go to prison for ten days. 
“Ten days, yer honor!” exclaimed the astonished sailor. 
“I don’t call that justice.” ‘Justice, sir! Justice be 
hanged. You came here for law, and you've got it,” an- 
swered the consul. The distinction struck the prisoner, 
who subsided. 





Had the speaker been a Chinese mandarin, he could not 
have more aptly illustrated the distinction which, un- 
happily for suitors (and very often for defendants also), 
prevails between the two in native tribunals, These 
should, theoretically, be extremely easy of access, At the 
entrance of each yamun, or public office, a gong is sus- 
pended, upon which any person desiring an audience 
may strike. The same arrangement extends to every 
viceroy’s palace, to the different “boards” or bureaus 
charged with the administration of departmental affairs, 
and even to the gate of the emperor’s palace itself. It 
would, therefore, seem that if a poor man were unjustly 
oppressed by subordinates, his remedy would be easy; 
or that, at all events, he would be sure of getting a hear- 
ing. But, unfortunately, this is only one side of the pic- 
ture. A law exists that enacts that “if anybody give the 
alarm, unless he has suffered some grievous wrong de- 
manding instant redress, he shall receive the bastinado 
for his pains.” Now, as a good deal of wrong may be per- 
petrated that does not require “instant” redress, the 
chances of the applicant getting the stick are unpleas- 
antly great. It follows that few ever dream of resorting 
to this method of getting a hearing. The plot of 


A WELL-KNOWN CHINESE NOVEL 

turns upon thiscustom, The heroine strikes the gong, 
and, her reason being apparently inadequate, she is on 
the eve of undergoing considerable suffering. Of course, 
she is rescued by the hero of the tale just in the nick of 
time, but she gets aterrible fright. Very few people now- 
a-days imitate her «example. Recourse is had to the 
“universal solvent”? in China—bribery; for, thanks to 
the zealous care of his subordinates, a magistrate is as 
difficult to “interview ” as, well—as a defaulting broker 
on settling day. It’s of no use to act as we do in “‘civil- 
ized countries, and bribe the big men only. Everybody’s 
palm must be greased, beginning with the doorkeeper 
and ending with the “great man’s great man,” or pri- 
vate secretary. Apart from this abominable system, 
however, the higher-class mandarins are often tolerably 
just in their decisions. The following anecdotes will 
illustrate both this fact and the curious ideas which pre- 
vail in China as to what “justice” is, 


THE JUDGMENT OF SOLOMON 


has, of course, its parallel in Chinese records, as it has in 
those of most eastern nations, though the version differs, 
Two women inasimilar manner claim the same infant, 
and refer their dispute to a magistrate, who is, of course, 
unable to decide upon the ownership. To solve the diffi- 
culty, he says that he shall keep the child himself, at 
which the real mother is overjoyed, and the false claim- 
ant, who only wanted to sell it at some future date, is 
disgusted. The latter, thus betraying herself, gets the 
due punishment of her intended fraud, ana the child is 
finally returned to the mother with a present of money 
exacted from her rival to console her for the less brilliant 
eareer open to her son in his own home, than as the 
adopted child of a powerful official. 

Most people are aware that the penal code of China is 
Draconic in its provisions, especially as regards thieves 
and brawlers. To be accused of theft is often sufficient to 
insure the death of a man, especially if he be poor and 
friendless. In 1865, some river thieves were caught rob- 
bing a cargo-boat, and were sent by the consul to the dis- 
trict magistrate, with a letter detailing their offense, and 
promising to produce the necessary evidence in proof of 
their guilt when tried. A rumor reached the consulate 
next day that they were to be decapitated forthwith, and 
the punishment seemed sodisproportioned to theircrime, 
as well as informal, that the consul wrote a second dis- 
patch, requesting that no action should be taken until 
he was able to be present with the witnesses. A charm- 
ingly apologetic answer was returned, in which the man- 
darin said that, having received some natives designated 
by *‘the honorable consul” as “ thieves,” he had, very 
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naturally, taken off their heads instanter. The bodies 
Were at the consul’s disposal, etc., and a hope was ex- 
pressed that so “ trifling” a mistake would not interfere 
with existing friendly relations. Care was taken in future 
not tosend natives to that magistrate, without a previous 
guaranty of fair trial. It was some consolation that sub- 
sequent inquiries showed the culprits to have pretty well 
deserved their fate, as they belonged to a gang of un- 
doubted pirates. 

It is, however, to native tribunals, uninfluenced by 
foreign opinion, that we of course refer in seeking for 
illustrations of Chinese legal procedure. Two peculiar- 
ities strike the foreigner. There are no lawyers or advo- 





cates who appear for the prisoners; and the plaintiffand | 


witnesses are, until the tiial is over, as badly treated as 
the defendant and criminal, All are alike compelled to 
kneel in the great man's presence, and a torturer, or 
“executioner,” as he is generally termed, stands behind 
him with the inevitable bamboo, which is unsparingly 
applied whenever the magistrate fancies a witness is pre- 
varicating, or concealing what he knows, “* Contemptof 
court’’ is punished in the most prompt, and, to the vic- 


tim, unsatisfactory manner, the offending party being | 


placed face downward on the floor, his hands and arms 
secured by lusty attendants, while the bamboo is admine 


istered (not, as is vulgarly believed, on the soles of the | 


feet), with a vigor which elicits piteous howls from the 
subject dealt with. 
CHUNG LUNG. 


The following story related to the writer by the magis- 


When, as is sometimes the case, a nest of thieves ig 
hunted down, and the soldiers capturing them are too 
few to act as efficient guards, they will actually nail 
their prisoners down to the cart, in which they convey 
them, by the hands. Of cuurse, in these cases, the inno- 
cent suffer with the guilty, and great is the torture which 
these unfortunates undergo. As for the tortures “ legally’ 
inflicted on prisoners and even witnesses, a long essay 
would be necessary to detail them at length. It is in 
cases of this nature that the terrible distinction between 
Chinese “law” and Chinese “justice”? becomes appa- 
rent. 

There are, of course, many Chinese officials who pos- 
sess some feelings of humanity, and discountenance q 
resort to torture as much as possible. Even with them, 
however, the stick or bamboo is in constant requisition, 
and nobody loses in dignity because he happens to meet 
with the “‘misfortune” of a flogging. The bamboo is in 
fact the great mainspring of Chinese administration, and 
there is no conceivable (or inconceivable) offense which 
is not duly * ticketed,’’ so to speak, with so many blows, 
Singularly enough, responsibility in official matters 
decreases according to the rank of the offender, the low- 


| est grade clerks in an office where a mistake occurs 


receiving the heaviest punishment. If, for instance, a 
seal is affixed to a state document in the wrong place, or 
upside down, the “‘ keeper”’ of the seal is heavily visited, 


| while the mandarin who may actually have aftixed the 


trate concerned —Chung Lung, now one of the members | 


of the Peking foreign board—will show 
venience which sometimes attends being even the plaint- 
iffin a just cause. One day the official in question was 
crossing the courtyard between his private quarters and 
the public portion of the yamun, when, as he approached 
the court recom, he found his way impeded by a man who 
threw himself before him, kow-towing or knocking his 
head upon the ground, and imploring justice and protec- 
tion. Thinking that he was some culprit who dreaded 
just punishment, Chung Lung motioned himaway. The 
man, however, persisted in begging a promise of “ jus- 
tice” until our friend lost all patience, and angrily told 
one of the executioners to give a hundred blows for his 
impertinence, If he had made a considerable noise be- 
fore, it was nothing to the yells with which he filled the 
inclosure as the brawny arm of the flagellator applied 
the bamboo to the more fleshy parts of his body, and the 
job completed, he was left sobbing and moaning ina 
corner until the case in which he was concerned should 
be called on. 

After the more pressing business before the magistrate 
had been disposed of, the party flogged was brought for- 
ward; and it then appeared that, instead of being a 
defendant or criminal, he was the plaintiff in a suit 
wherein it was very evident that he had just cause of 
complaint. “ Well,’ said Chung, “I didn’t know exactly 
what to do, The other fellow, against whom he com- 
plained, had been highly delighted at seeing his prose- 
ecutor get such a warming. The only way was to make 
start fair; so, before I heard the case through, I just laid 
him down and gave him a hundred as well; his face was 
a perfect picture as they seized him, and I thought I 
should have died with langhing.”” And then Chung Lung 
added, with perfect gravity, ** You see in this way neither 
had any thing to complain of!” 

The means used to secure prisoners before trial are 
generally barbarous and revolting to every one with any 
feelings of humanity. If a supposed piratical junk be 
captured the unhappy crew are lashed together in 
couples, the wrists and elbows being tightly secured with 
leathern cords behind the back, while the ankles, sim- 
jlarly secured, are drawn up tothe wrists as far as they 
will come, In this position the prisoner is absolutely 


helpiess for any purpose whatever, and the difficulty of 
movement is increased by his being tied to acompanion. 


the incon- | 





seal gets off with a lighter penalty. Should any military 
operations be delayed, or fail, owing to a question of the 
authenticity of the orders from such a cause, the clerk 
who wrote the document is put to death. As before ob- 
served 
LAWYERS ARE UNKNOWN IN CHINA, 

no one being permitted to appear for a prisoner, except 
by favor of a magistrate. Each official is therefore the 
exponent of the code as he reads it, and precedents 
are seldom regarded. Some of the magistrates are brutal, 
ignorant knaves, while a minority are able, clever men, 
who would not disgrace a civilized bench. The adminis- 
tration, even of the written law, is therefore very uncer- 
tain, while justice is in many cases a mere matter of 
chance, 

Among the better class of mandarins the writer en- 
joyed the acquaintance of one whose reputation for both 
just dealing and mother wit stood very high. He re- 
sided in the Peichih-li province, and was much esteemed 
in the neighborhood. Upon acertain occasion two men, 
one of whom sold tea-oil and the other rice, came before 
him to decide a dispute regarding the proprietorship of a 
measure made of basket work. It should be mentioned 
that the Chinese produce wicker ware of so close a tex- 
ture that it will almost contain water without leaking, 
and easily carries any viscid substance, such as oil or mo- 
lasses. Well, the oilman’s story was that he had lent 
this basket-work measure, which he had only used a few 
times, to the riceman a few weeks before, but that now 
he refused to return it. The riceman, on the other hand, 
declared that he had never borrowed the measure at all ; 
he had purchased it some months previously, and it had 
never been used for any thing but rice. An examination 
of the measure simply showed that it was coated with 
rice dust. The magistrate asked if they had any wit- 
nesses, and each brought a shopman who confirmed his 
own master’s story. It was a case of “ big lie” some- 
where, without doubt. 

After hearing both sides the magistrate thought awhile 
and said: ** Well, as the evidence on both sides is equal, 
the only thing I can do is to ask the measure itself who 
it belongs to. Put it on the floorin frontofme.” All the 
people in the court laughed and were extremely tickled 
when he said, “ Measure, whom do you belong to?” 

Of course the measure did not reply, so the question 
was repeated, the magistrate adding, “If you don’t 
answer I shall give you the bamboo!” Silence being 
still preserved, he gave a sign to the executioner, who 
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turned his mouth downward and administered twenty- 
five vigorous blows. The people grinned more than ever 
at this, and laughed loudly, when he again repeated the 
question, with an additional twenty-five blows, bidding 
the executioner, “lay it on well for its impertinence.” 
When this had been done the magistrate said, ** Well, 
there’s no getting any thing out of it; take it away!’ 
and getting up from his seat, walked over to where the 
measure had been placed, stooped down and examined 
the ground, and then returned to his chair. 

Addressing the parties, he said, ** I pronounce that the 
measure belongs to the oilman, and that the riceman is 
no better than a thief. Give the oilman his measure, 
and give the other man fifty blows with the larger bam- 
boo— well laid on.”” The sentence was immediately car- 
ried out, and to the great inconvenience of the rogue, 
andit was perfectly just. It appears that tea oil, when 
carried in a basket-work vessel deposits a very fine seed 
in the interstices, and when dry and the article is vio- 
lently beaten they of course fall out. Some of these seeds 
were in the rice dust, which fell from the measure under 
the bambooing it received, so that of course the story 
that it had never been used for tea oil was a falsehood. 

The penalties of giving a wrong decision place Chinese 
magistrates at times in queer positions, as if it can be 
shown that they have decided contrary to evidence, they 
are liable to the same flogging which they dispense with 
so liberal a hand to those beneath them, Not only is the 
sentencing magistrate himself thus liable, but the supe- 
rior judge, who confirms a wrongful sentence on appeal, 
is equally so.— New York Evening Post. 





THE DEATH OF MISS BARKELOO. 


Miss Lemma Barkeloo, a young lady who had recently 
been admitted to the bar of the supreme court of Mis- 
souri, died in St. Louis on the Mth ult., of typhoid fever. 
Shortly after her death the members of the bar of that 
city held a meeting to pay their last tribute of respect to 
her memory. The meeting was largely attended, and 
was pervaded bya feeling of the deepest sadness and 
regret. The chairman of the meeting, Hon. Albert Todd, 
made the following remarks on taking the chair: 

“Brothers: We have come together on an oceasion of 
profound sadness, In the death of Miss Barkeloo, the 
bar of St. Louis loses a member who was the first of her 
sex who had received license to practice in the highest 
courts of the state. The fact is worthy our attention; 
for,in the variety of occupations open to women, she 
chose our profession, which is regarded as the most diffi- 
cult, She was the first woman to undertake this her- 
culean task; yet she was entirely free from those im- 
pulses which of late have led many of her sex into the 
arena monopolized heretofore by men, and which we call 
the advocates of woman’s rights. She was in the first 
bloom of womanhood, in excellent health; noone who 
saw her fine presence and open countenance could say 
she entered upon the profession from moroseness or dis- 
appointment. She went into it as free from any such 
suspicion as any person I ever heard of. I thought it 
most remarkable; I thought it an experiment that was 
worth trying. She was superior to Joan d’Are, Look at 
the qualities of this young woman for winning success. 
It was my privilege to fill the chair of a law professor of 
Washington University, and she was a member of the 
law class. I saw she had the talent to win success. She 
was modest, and had equanimity and true moral courage. 
She was courageous in attempting difficult tasks, and 
had the power of attracting others to her. She was of a 
kindly disposition, and made herself pleasant and agree- 
able to others. At the close of the last session of the law 
school, she called at my office to consult me about open- 
ing an office here. She said her parents lived in Brook- 
lyn, New York. I advised her toopen her office at home, 
where she would have the support of her friends, She 





said she had thought of that, but had courage to open an 
office anywhere, if there seemed a chance for success. I 
told her I considered her chances as good here as else- 
where; that the western people were generous and liberal 
in their sentiments, and she would be better sustained 
here than in the east. She was earnest and hopeful, 
studious and painstaking. The time willcome when the 
bar of this city will erect a monument to her with a 
broken column, typical of her genius.” 

The committee upon resolutions reported the following 
resolutions, which were unanimously adopted: 

Resolved, That in the death of Miss Lemma Barkeloo we 
deplore the loss of the first of her sex ever admitted to the 
bar of Missouri. 


Resolved, That in her erudition, industry and enterprise 
we have to regret the loss of one, who, in the morning of 


her career, bade fair to reflect credit upon our profession 
and a new honor upon her sex, 

Resolved, That our sympathy and condolence be ex- 
tended to the relations of the deceased. 

Major Eaton, in whose office she studied and practiced, 
spoke of her as a well-read lawyer, an untiring student, 
and an agreeable and amiable friend. She was earnest, 
quiet and untiring in her studies, and, being gifted with 
a fine intellect and good judgment, gave promise of great 
attainment. He had never known a student more 
assiduous in his studies; she wanted to beconie mistress 
of her profession. Her death was a calamity not to her 
friends alone, but to all who were making an effort for 
the enlargement of woman’s Sphere. , 


—— — eee —+—— 
BOOK NOTICES, 


Statutes at large of the State of New York; Containing the 
General Statutes, passed in the years 1867, 1 1869 
and 1870. With a reference to all the decisions upon 
them. Edited by John W. Edmonds. Volume 7, 
First Edition. Albany: Weed, Parsons & Co, 1870. 

There is no state in the Union surpassing New York in 
the extent of its statute law. Not only are the enact- 
ments of our legislature extremely numerous, but the 
scope of their subject-matter is so vast that if they 
were gathered together and properly digested there would 
result a code as comprehensive as any ever compiled. 
And itis worthy of remark that these enactments con- 
tain the earliest legislation upon nearly every subject 
which has peculiarly occupied the attention of the law- 
making bodies of the two great divisions of the English 
race. Here was begun and successfully carried into prac- 
tice that great innovation upon the customs of our an- 
cestors, the code of civil procedure. Here originated that 
statute whose adoption here and in Europe took from 
the law the stigma of injustice, we mean the act abolish- 
ing imprisonment for debt. Here was prepared and 
improved a system of financial and monetary legislation 
which made bank and trust companies secure, and whose 
excellence is attested by its incorporation without mate- 
rial changes into the statute law of other states and coun- 
tries, as well as into that of the federal government. In 
fact we can almost say that the legislation of New York 
has become a matter of study by the law-makers of every 
section of the world where the common law holds sway. 

But during all the time of this experimental legis- 
lation, whose success gave our commonwealth pre- 
eminence, there has been neither order nor certainty in 
our statute law. In 1829 the statutes were revised, but 
since that time until the year 1870 no attempt has been 
made to systematize and arrange the body of uncodified 
law, which through fortune had become the model for 
other sovereignties; and we ourselves, though foremost 
in the improvements whose excellence was everywhere 
acknowledged, did not fully realize the benefits of our 
own action. 

In 1862, Judge Edmonds, whose judicial experience had 
enabled him to fully realize the difficulties in which the 
statute law was involved, gave to the public, in five 
volumes, a collection of the public statutes as they then 
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existed. A perusal of the introduction to that work, and 
of the laws therein contained, will show not only the 
trouble of performing an apparently simple task, butalso 
‘the confusion and contradiction of our public legislation. 
It was at that time supposed by the greater portion of 
the bar, if not of the bench, that the Revised Statutes con- 
tained within their ample compass a fair and accurate 
statement of the legislation of the state, perhaps some- 
what clumsily put together, and not always clear, but still 
to be relied upon as the expressed will of the people, as 
declared by them in senate and assembly convened. 

But when the Revised Statutes as they appeared upon 
the records of the legislature had been carefuly collected, 
they showed how much of the written law of our com- 
monwealth they did not comprehend. They also showed 
how great had been the change in the social and business 
habits and manners of men during the thirty-three 
years that had elapsed since 1829, a change more exten- 
sive than had ever been witnessed in any age of the 
world in an equal period. These statements will be un- 
derstood when we say that,in the pages of the revised 
statutes as they were in 1862, and now are, no reference is 
made to railroads or telegraphs, nor indeed to any one of 
the inventions which have given pre-eminence to the 
present age, unless it be the steamboat. And therein is 
ignored also to a great extent the constitution of 1846, and 
the legislation resulting from it, and the laws whose pas- 
sage indicated the progressive spirit of our population 
exist independent and outside of the revision. 

The character of Judge Edmonds’ work is too well 
known to the profession to need any elaborate descrip- 
tion here. The present volume is a continuation of his 
original work, and, together with the earlier issues, forms 
a complete and the only complete exposition of the pub- 
lic statutes of New York. Tosay that Edmonds’ Statutes 
should find a place in every law library does not indicate 
their importance. The fact is, that no lawyer can safely 
be without them. They have become to the profession 
not merely a convenience and a help, but a necessity, 
and the practitioner who undertakes to dispense with 
their assistance endangers the interests of his clients as 
well as his own reputation. 


Gazzam's Treatise on the Bankrupt Law, for Business Men, 
Containing all the Recent Amendments to the Bank- 
rupt Act, and copious notes covering the earliest Eng- 
lish and American decisions. By Audley W. Gazzam, 
Attorney at Law and Solicitor in Bankruptcy. New 
York: George T. Deller. 1870. 

This book purports to be written for the use of business 
men, and we must confess that, at first glance, we were not 
favorably impressed. Supposing thatit assumed.to make 
every business ‘“‘*man his own lawyer” in bankruptcy 
cases, and to belong to that class of arrant humbugs 
known as “every man his own lawyer,” et id omne 
genus —a class of palpable frauds, since they profess to 
instruct the unlearned to apply legal principles to partic- 
ular cases —an accomplishment which is the highest evi- 
dence of the thorough training and skill of the professed 
lawyer. 

This work, as we gather from a rather hasty perusal, is 
a kind of a paraphrase of the general orders in bank- 
ruptcy and of the bankrupt act of 1867; or, in other words, 
it seeks to give, in plain and simple language, the mean- 
ing of that statute, which, from the number of subjects 
and the large variety of particulars treated of, is some- 
what obscure and involved, and really needs an arrange- 
ment under appropriate heads and titles, and some am- 
plification in order to a ready understanding of the text. 

The decisions under the act are now quite numerous, 
and the work shows considerable industry and discrimi- 
nation on the part of the author in collecting and arrang- 
ing the authorities; and if his exposition of the statute 
and the practice under it is as well supported by the au- 
thorities as it seems to be, it will prove a very valuable 
hand-book for practitioners (especially those who have 





given the statute but little study), 1n the preparation and 
ordinary conduct of bankrupt cases before the register, 
and in the district court. And it will doubtless aid the 
business community in obtaining a better understand. 
ing of the scope, purpose, and general principles of the 
act, 

But we may add, in conclusion, that it is not, and does 
not profess to be, a complete treatise upon the subject of 
bankruptcy, and for many matters connected with the 
general title the profession must consult other works, 





TERMS OF THE SUPREME COURT FOR OCTOBER, 


a Monday, Circuit and Oyer and Terminer, Suffolk, 
ilbert. 
mi. Monday, Circuit and Oyer and Terminer, Dutchess, 
ratt, 
. 2d spantay, Circuit and Oyer and Terminer, Sullivan, 
ngalls, 
= Monday, Circuit and Oyer and Terminer, Fonda, 
ames, 
m. Monday, Circuit and Oyer and Terminer, Belmont, 
‘alcott, 
2d Tuesday, Circuit and Oyer and Terminer, Canton, 
Bockes. 
ein Monday, Circuit and Oyerand Terminer, Queens, 
bert. 
3d Monday, Circuit and Oyer and Terminer, Schoharie, 
Hogeboom. 
wt, ead, Circuit and Oyer and Terminer, Jefterson, 
Mullin. 
“ Senter, Circuit and Oyer and Terminer, Yates, E. D, 
Smith. 
3d Tuesday, Circuit and Oyer and Terminer, Elizabeth- 
town, James. 
am Monday, Circuit and Oyer and Terminer, Putnam, 
tilbert, 
4th Monday, Circuit and Oyer and Terminer, Living- 
ston, J. C. Smith, 
4th Monday, Circuit and Oyer and Terminer, Wayne, 
Johnson. 
4th Tuesday, Special Term, Onondaga, Morgan, 
Last Monday, Special Term, Monroe, Dwight, 
Last Tuesday, Special Term, Albany. 


—___ + ~or -—__—— 


A QUESTION OF PRACTICE IN THE FOURTH DEPART- 
MENT.—In the case of Carson v. McIntyre, the general 
term of the fourth department of this state has just set- 
tled a question of practice of considerable interest in 
that department, if not in the whole state. It was held 
that a party making a case or bill of exceptions in the 
county court must move upon the same, in the first in- 
stance, in the county court; and that an appeal from the 
judgment did not bring the case, or bill of exceptions, 
under the consideration of the supreme court, unless the 
county court had made some order thereon. 

————@ >_< _ 
LEGAL NEWS. 

The death penalty has been abolished in Holland. 

The Governor of New Hampshire has nominated Har- 
vey Hubbard, of Bath, to the vacancy on the supreme 
bench, caused by the retirement of Judge Nesmith. 

In Indiana, two years ago, two brothers had a quarrel 
concerning the ownership of a barrel of salt. It was de- 
cided, last week, by the circuit court, at a cost to one of 
them of $352.57, besides lawyers’ fees, 

Hon. Noah Davis, United States district attorney for 
the southern district of New York, has made the follow- 
ing appointments: Assistants — Henry E. Davies, jr., A. 
H, Purdy, Thomas Simmons, Dudley R. Phillips, Luther 
R. Emerson. Clerks —Henry Dodd, Geo. Sedgwick, and 
Mr. Haynes, 

In the district court at Salt Lake City, last week, before 
Chief Justice McKean, a Mormon named Sandborn ap- 
plied to be naturalized. In reply to a question of the 
judge, Sandborn said that he had but one wife, but that he 
believed it right and according to the laws of God to 
marry another while his present wife is living; and, al- 
though the laws of the land forbid, he thought it his duty 
to obey the laws of God rather than the laws of man. 
The chief justice refused to naturalize him. 
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THE MARRIAGE LAWS 


OF VARIOUS COUNTRIES, AS AFFECTING THE PROP- 
ERTY OF MARRIED WOMEN.* 


BY THE HON. WM. BEACH LAWRENCE, 

Marriage, according to Grotius and Blackstone, was 
always a matter juris gentiwm, and with the inter- 
course now existing between the different portions 
of the civilized world, and especially between the 
people of a common descent on the two sides of the 
Atlantic, every incident connected with it is of general 
interest. And no citizen of any country marrying 
abroad, or coming to reside abroad after marriage, 
can well know to what extent the laws of other 
countries on this subject may be applicable to him. 

Important, however, as the protection of the rights 
of property of married women is, the questions which 
concern her matrimonial status are of paramount 
consideration. Marriage, though a contract, is a 
contract sui generis, and among its peculiarities is that 
it is impossible by rescinding it, after it has been once 
consummated, to restore one of the parties to the con- 
dition which existed before the contract was entered 
into. The common law of Europe, and which is still 
the law of Scotland, by regarding every promise of 
marriage between persons of the age of puberty, fol- 
lowed by consummation, as constituting an irrevoc- 
able contract, protected the feebler sex against the 
stronger, and was the zegis of woman’s honor. 

The decision rendered by your house of lords in 
1843, declariug a person ordained by a bishop to have 
been essential by the common law of England to the 
validity of a marriage, it is unnecessary to say created 
the most profound amazement in the United States. 
Asour law of marriage has no other basis than the 
law of England as it existed before the time of Lord 
Hardwicke’s act, if the interposition of a clergyman 
ordained by a bishop was necessary with you, it could 
not, in the absence of any statutory regulations, have 
been less obligatory with us. 

It is unnecessary to inquire as to the soundness of 
the decision in the Queen v. Millis, rendered by a 
divided vote of the house of lords, and against which 
the eminent judge of the ecclesiastical court, Dr. 
Lushington, on the earliest occasion, so earnestly pro- 
tested. Neither the solemnization by a priest, as con- 
tended for by the English common-law judges, nor 
the decree of the Council of Trent requiring the pres- 
ence of the curate and two witnesses to the verifica- 
tion of a marriage between Catholics, impose any 
additional restrictions on the parties in the contract- 
ing of marriage. On the contrary, the Council of 
Trent, whose professed object it was to establish a 
system which would prevent for the future scandals 
arising from the repudiation, by persons belonging to 








* The above is an authentic report of the speech made 
by Mr. Lawrence, in the discussion on the Married Wo- 
men’s Property bill, at the Bristol congress of the Social 
Science Association in October last. — Law Magazine and 





the church, of clandestine marriages of which the 
proofs were wanting, refused to declare invalid mar- 
riages contracted without the ecclesiastical benedic- 
tion. At the same time they anathematized all who 
should say that the marriage of children without the 
consent of their parents was null, 

Constituted as human nature is, every restriction 
on marriage must operate to induce illicit connec- 
tions, and such connections, as a general rule, must 
be based on a sacrifice of the middle and lower classes 
to the licentiousness of the higher. As it was well 
expressed by Sir James Mackintosh, the whole legis- 
lation of Europe on the subject of marriage has been 
a contest of patrimony against matrimony, though, 
viewed in this light, it is not a little extraordinary 
that the authors of the code Napoleon, who had just 
proclaimed the equality of all citizens, should have 
referred as an authority for their articles on marriage 
to the edict of Henry II, of 1556, and to the ordinance 
of Louis XIII, which were professedly intended to 
prevent mesalliances. If the object of the code had 
been to make lawful marriage an exceptional institu- 
tion and concubinage the moral rule, no more effective 
enactments could well have been devised than the 
restrictions which it imposes. The provisions of the 
Roman law as to parental authority are exaggerated, 
and while the criminal condemned to the “ travaux 
JSorces’’ is deprived of all other civil rights, he retains 
an absolute veto over the marriage of his children to 
an age beyond that of legal majority for other pur- 
poses, and is entitled to “‘actes respectueux” from 
them at every age, the absence of which would expose 
the marriage to be nullified, and would in any event 
create unjustifiable delay. 

The rule early introduced into Germany, which 
prohibited marriages of members of sovereign houses 
even with the higher nobility, extended, till modified 
by the improved legislation of the new confederacy, 
to all intermarriages between different classes of the 
community. The laws of many of the German states, 
more just than the French code, seem to have contem- 
plated the natural result of a system which imposed 
innumerable artificial impediments to marriage, and 
in the codes of Prussia and Saxony the ** Verlobniss”’ 
forms a separate chapter. Though such connections 
were terminable without legal proceedings, provision 
is made for the legitimacy of the children born under 
them, and in Prussia there is a complete code respect- 
ing what the “ Allgemeines Landrecht” terms mar- 
riages of the left hand. 

In England, legislation against mesalliances only 
goes back about acentury. It dates from Lord Hard- 
wicke’s act, as it was called, passed in 1753. For a 
long time previous, almost every year, bills to prevent 
clandestine marriages, that is to say, to protect the 
aristocracy against the improvident marriages of their 
prodigal heirs, passed the house of lords but failed in 
the commons. Lord Hardwicke’s act not only pro- 
hibited any suit before an ecclesiastical court to com- 
pel the celebration in facie ecclesia of a marriage con- 
tracted either per verba de presenti or per verba de 
Juturo, but the rule as to the consent of parents, which 
the canon law had never required, was rigorously 
applied. Moreoveran omission of the minutest forms 
was fatal. Unlike the French judges, who are vested 
with discretionary power in the case of omission of 
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the preliminary requirements of the code to look at 
the motives, whether the object was clandestinity, or 
the omission of the formalities was accidental, the re- 
ports of the English courts will show cases where 
marriages, which had lasted twenty-five years, and 
in one case nearly forty, were annulled after the 
birth of children for omissions in the formalities pre- 
scribed for obtaining a license, though the license 
itself was perfectly regular and no suggestion of clan- 
destinity existed. In several cases the judges ex- 
pressed their regret in being compelled to adjudicate 
according to the letter of the law, nor was it till 1822 
that Lord Hardwicke’s act received any modification. 
Many of the mosf stringent provisions of that law no 
longer exist, but under the acts of 4 Geo. IV, c. 76 
(1823), and 6 and 7 Will. IV, ec. 85 (1836), which con- 
stitute the present marriage laws of England, though 
a marriage is not invalid because a license is issued 
under a wrong name, any mistake of name, however 
slight, renders void a marriage celebrated after the 
publication of banns. 

It is said, in the report of the royal commission 
made last year, that in all these forms of English 
marriages, the marriage may be invalidated by a non- 
compliance with any requirements of the law. For 
instance, if the place where the marriage is celebrated 
is not properly consecrated or set apart, or if the mar- 
riage is effected in some other locality than where the 
banns have been called, or if any other error affecting 
time or place is made by the parties, that entirely in- 
validates the marriage, although, upon other grounds, 
there may be no objections whatever to it. 

I will not dilate further on what may be deemed 
only matter introductory to the subject to the present 
discussion. Accustomed to the jurisprudence of a 
country where no formal ceremony, civil or religious, 
is requisite to constitute a valid marriage, and every 
intendment is made in favor of legitimacy, it is diffi- 
cult for me to comprehend a system of legislation 
which, for the mere object, moreover usually ineffect- 
ual, of preventing improvident marriages of spend- 
thrift heirs, would sacrifice female virtue to family 
pride. It was, indeed, with no little astonishment 
that I read the following remarks, made in a debate 
in the house of commons during the last session of 
parliament: “‘ Suppose,” it was said, “ any gentleman 
in this house visited at a house in Scotland where a 
young lady happened to be staying, and that he and 
the young lady took a walk together, and, in the 
course of the walk, he took a piece of paper out of 
his pocket, on which they wrote down a mutual 
promise to marry, though the piece of paper might be 
simply put back again into his pocket, and though 
nobody might be there at the time, and if the persons 
afterward lived in a certain way together, that would 
be a valid marriage, although nobody might know of 
the fact of the marriage for years afterward.” It seems 
to me that, so far from this statement aiding the cause 
for which it was intended, it conclusively establishes 
the propriety of the Scotch law of marriage. I am 
very sure that there is no tribunal in my country that 
would not, under the facts as stated, pronounce the 
sentence of a valid marriage ; nor is there a legisla- 
ture in any state of America which would enact such 
a system of marriage laws as would enable the parties, 
if they desired it, to escape from the relation thus 





contracted, whether or not it was evidenced either by 
a priest or civil officer. 

Having alluded to the English law of marriage, I 
ought not to leave this branch of my subject without 
referring to the recommendations of the royal com- 
mission. Though, for the reasons incidentally sug- 
gested, I cannot but think that the rights of the weaker 
sex require the return, pure and simple, to the old 
common law, very much I believe would be gained 
by providing, as is proposed, that no marriage cele- 
brated by a minister of religion duly authorized or 
by a civil officer, shall be declared void, for a non- 
observance of the conditions prescribed for the pre- 
vention of clandestine, illegal marriages ; and that the 
preliminary conditions relative to residence, consent 
of parents, declarations required from the parties, shall 
only be directory. 

Where marriage takes place in foreign countries, 
and especially between persons of different national- 
ities, important questions of international law present 
themselves, about which the jurisprudence of Eng- 
land and America is not in accordance with that of 
the continent. While all agree that the law of the 
place of celebration must be observed, the French and 
other countries, where the rule of the personal status 
prevails, subject their citizens to their own laws, when 
contracting marriage abroad. Frenchmen, who have 
not lost their nationality, have two conditions to per- 
form: they must make the publications in their 
commune, and obtain the consent of their parents, 
Neither the English nor American law pays any re- 
gard to these exterritorial requirements; and the 
consequence is, that cases exist where parties have 
been validly married in England or the United 
States, whose marriages are null in their own country. 

The impediments thrown in the way of marriages 
abroad have induced the passage of acts of parliament, 
authorizing marriages at embassies and consulates, 
the validity of which, as derogating from the sover- 
eignty of the country where they are solemnized, is 
considered by the royal commission as doubtful. It 
would seem that this isa matter which requires a 
conventional arrangement, and, so far as the United 
States and England are respectively concerned, it 
naturally falls within the scope of legislation required 
by the arrangements recently entered into by them, 
in regard to naturalization and its incidents. 

Though publicists are pretty generally agreed that 
it is the law of the husband’s domicile or the matri- 
monical domicile, and not the law of the place of the 
eelebration of the marriage, which, in the absence of 
any express contract, is to govern the respective rights 
of the parties, at least as to personal property, there 
is no general accordance between them as to the effect 
of a change of domicile after marriage. 

In Story’s time, it would appear that no case had 
arisen in the English courts upon the point, as to 
what rule ought to govern in cases of matrimonial 
property where there is no express nuptial contract 
and there had been a change of domicile. He refers 
to a case (Sawer vy. Shute, 1 Anstr. 63) where the court 
of chancery adopted the law of the actual domicile, 
though to the prejudice of the equitable provision 
which that tribunal was in the habit of making in 
favor of married women domiciled in England. 

The actual domicile is the law of Louisiana now 
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confirmed by statute, as to all property acquired after 
removal into thestate. And Judge Redfield, the com- 
mentator of Story, contends for it as the suitable rule 
in all cases. He admits, however, that the court of 
appeals of New York, by a divided vote, had decided 
otherwise, holding that the rightsof property between 
married persons continue to be governed, notwith- 
standing a change of domicile, by the law of the place 
where the marriage was celebrated, and which was 
also at the time the place of the domicile of the hus- 
band. This is in accordance with the French rule. 

There are two systems of law applicable, on the 
continent of Europe, to the rights of married persons, 
in neither of which is the individuality of the wife 
suppressed, as by the English common law, and 
though in many cases the husband exercises the ad- 
ministration during marriage, the wife’s rights of 
property under one form or other are retained, and 
the law affords her protection against the improvi- 
dence of the husband. 

On the continent, where the question of woman's 
rights arises, it is necessary to decide between the 
dotal regime, which is some times purely Roman, and 
some times undergoes very extensive modifications, 
and the community of goods which is of German 
origin, and which also exists under various forms. 
Nowhere are these systems obligatory, except in the 
absence of express contracts, which in some countries 
may be made even after marriage. The right to such 
marriage contracts is entirely in accordance with the 
express terms of the law, and not, as in England and 
America, in apparent evasion of it. 

By the Ronian law, on which the modern dotal 
system is founded, the husband had the sole manage- 
ment of the dowry given by the father to a daughter 
on the occasion of her marriage, but as a general rule 
the husband’s right to it ceased at the dissolution of 
the marriage, and it was restored to the wife or her 
family. Moreover the constitution of a dowry was in 
no wise essential to the validity of the marriage, and 
all the property not comprehended in the dowry was 
paraphernal, of which the wife remained proprietor 
and over which the husband possessed no rights. By 
the French law there is the most entire liberty of ar- 
ranging the interests of the parties by contract, sub- 
ject only to the condition that it shall not interfere 
with the general policy of France, and particularly as 
respects the law of succession. No provison can be 
made favoring primogeniture or affecting the equality 
of descent among children. Not only may special 
stipulations be made, but the parties may in general 
declare whether they will marry under the law of 
community, the law of dowry (the general features of 
which, as they existed in the Roman law, we have 
described), or the law of the separation of property, 
the code providing the consequences to result from 
the adoption of any one of these systems. 

Nor is it necessary to adopt one of them in its en- 
tirety, but they may be modified or blended to suit 
the views of the parties. In the absence, however, 
of any declaration, the law of community, which may, 
therefore, be deemed the common law of France, gov- 
erns. ‘‘ Under this law, the husband and wife become 
joint owners of all the personal property which they 
Possess at the time of the marriage, as well as of all 
such property as they may acquire during the mar- 





riage, by succession, or even by gift, unless the donor 
express the contrary. They are also joint owners of 
all the real property purchased during the marriage ; 
but such real property as is acquired by succession or 
gift, unless the donor declares otherwise, does not fall 
into the community. The husband has the sole man- 
agement of the property of the community, and may 
sell or charge it without the concurrence of the wife ; 
he has also the management of all the property of the 
wife which is excluded from the community, but he 
cannot alienate such of her real property as is ex- 
cluded, without her consent; nor can he alienate by 
will the property that is included, beyond the share 
of it to which he will be entitled on the dissolution of 
the community. At the death of either of the parties, 
an account is taken of the properties and: of the lia- 
bilities of the community, and the surplus is divided 
equally between the survivor and the representatives 
of the deceased.” 

Under the dotal system, ‘the husband has, during 
the marriage, the management of all the property in 
dowry, but he cannot, either alone or conjointly with 
the wife, alienate or charge any of the real property, 
unless provision has been made for this purpose in 
the marriage contract. The wife may, however, un- 
der certain conditions, make provisions thereout for 
the children of the marriage, or of a former marriage, 
and the court will also permit the property in dowry 
to be sold, in certain cases, such as for releasing the 
husband from prison, ete. The wife has the manage- 
ment and enjoyment of such part of her property as 
has not been settled in dowry, but she cannot alienate 
nor sue, in respect to this property, without the con- 
sent of her husband; or, in the event of his refusal, 
without the permission of the court.” 

Where the parties stipulate by their marriage con- 
tract that they will be separate in property, the wife 
retains the entire management and enjoyment of her 
property, both real and personal. Each of the parties 
contributes toward the expenses according to the terms 
of the contract; if it is silent in this respect, the wife 
contributes a third of her income, though the court 
may, in certain cases, order a larger contribution. 
The wife cannot, by virtue of any stipulation, alienate 
her real property without the special consent of her 
husband, or of the court, in case of his refusal; and 
any general authority for this purpose given to the 
wife, either by the marriage contract or subsequently, 
is void. The community may be confined to mere 
gains, leaving each party his own property, or there 
may be universal community which will include real 
estate as well as personal. The mere declaration that 
the parties marry without community does not con- 
stitute the separation of property so called, in which 
last case, as we have seen, the wife has the separate 
control of her property in all respects, except that she 
cannot dispose of any real estate without her hus- 
band’s consent. In a marriage declared to be without 
community, the wife has not the right of administer- 


| ing her property, or receiving the income, which goes 


to the husband to support the expenses of the mar- 
riage; the husband retains the administration of the 
property, movable and immovable, during his life, 
with the right of receiving all the personal property 
brought as her dot, or which accrues to her during 
marriage, subject to the restoration after the dissolu- 
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tion of the marriage or judgment of separation of 
goods. 

In the Spanish law the community is confined to 
the acquests, and each party retains his or her own 
property, and is liable for his or her own debts. How- 
ever, where there is no inventory made at the time 
of the marriage, and there is no other means of dis- 
tinguishing what belongs to each party, the movables 
are considered as acquests, and subject to the rule of 
the community. Ifunder the Spanish law the woman 
renounces the community before the celebration of 
the marriage, she is married under a rule equivalent 
to the rule of the separation of property and not of the 
French regime without community. The Spanish 
jurisprudence admits of a system similar to the 
French regime without community, i. e., a regime in 
which the wife has neither the advantages of com- 
munity, nor those of the separation of property. But 
for this purpose it is requisite that such a regime be 
expressly stipulated in the marriage contract. The 
following are its consequences upon property. The 
wife has no share in the acquests, neither has she the 
administration of her separate property, while in the 
absence of such stipulation she would retain that ad- 
ministration, asin the French system of separation 
of property. 

The wife’s dowry may be given her either by her 
parents or by third parties, and either before or dur- 
ing coverture. Parents are bound to furnish a dowry 
equal to the ‘‘ legitime” (the portion the party would 
by law be entitled to in the parents’ fortune in case 
of succession), deducting therefrom the property the 
bride may possess in her own right. The obligation 
dows not exist if she marries without their consent. 
All the property the wife acquires during coverture 
as gift, legacy, or succession, is joined to the dowry. 
The husband is the responsible usufructuary of the 
dowry. He has the administration of all personal 
property, but he has to give legal security for its 
value. Neither the husband, nor wife, nor the two 
acting together, can charge or mortgage the real es- 
state forming part of the dowry, unless by authoriza- 
tion of a tribunal, and jointly. The husband is bound 
to supply the deficiency created thereby in the dowry 
as soon as he is able to do so. 

The new Italian code differs essentially from that 
of France on this subject. It has established two 
regimes, the dotal and that of the community. They 
are both conventional, and there does not exist any 
legal regime. In the silence of the parties, the law 
does not assume the adoption of either. If there is no 
special contract of marriage, or if the contract does 
not adopt either the dotal regime or that of the com- 
munity, the property of the wife is governed by the 
paraphernal rule, which is identical with the French, 
except that the law declares that the parties shall con- 
tribute to the household charges in proportion to their 
respective fortunes, while in the French law the 
woman contributes one-third. 

The common law of Germany, as well as the codes 
of Prussia, and of Saxony, fully recognizes the free 
right of the parties to make what contracts of mar- 
riage they please, with the same restrictions as those 
imposed by the French code, of not interfering with 
the state policy, and these nuptial contracts may be 
made as well during the marriage as before. The 








parties may, by their contract, dispose reciprocally in 
favor of each other of any portion of their successions, 
saving the reserved rights of heirs, and these disposi- 
tions are irrevocable. They may, contrary to what 
the French code permits, declare their marriage to be 
according to any of the local laws, customs, or stat- 
utes. The dotal regime has prevailed in the greater 
part of Germany, and is that of the Austrian code, as 
it is also of the Bavarian. But the principle of com- 
munity is the law in a great part of what constitutes 
the Prussian states. 

The legal community varies in the different coun- 
tries where the law of the community prevails. It is 
universal and comprehends all the property, real and 
personal, in many of the states. All the laws accord 
to the widow, as long as she does not marry, certain 
rights in the property of her husband, either for her 
life or in full property. The wife may alienate her 
real estate without the special consent of her husband, 
unless the local law subjects her to marital authority, 
The dotal character of the property belonging to the 
wife is not presumed. The husband must prove that 
the dotal property is not pardphernal. If the dot isin 
danger, the wife may claim against third parties the 
restitution. The wife or her heirs have a general mort- 
gage upon the property of the husband for the resto- 
ration of the dower, and they have a legal mortgage 
upon the property of the husband for the restoration 
of the paraphernal property. 

In Prussia, by marriage the administration of the 
property of the wife is confided to the husband, ex- 
cept so far as itis reserved to her by the law or by 
matrimonial conventions. What property each party 
contributes toward the expenses of the establishment 
is under the administration of the husband, but in the 
property reserved to the wife is included every thing 
that relates to her personal use, the nuptial gift (mor- 
gengabe) and whatever is embraced therein, and she 
has the administration, usufruct, and free disposition 
of her reserved fortune. The savings made by a mar- 
ried woman from her reserved fortune belong to her, 
The immovables and capital inscribed in her name, 
and which she has acquired from an industry separate 
from that of her husband, form a part of the general 
contribution (apport), unless she carries on a com- 
merce exclusively with her reserved means, and there 
is a stipulation to the contrary. The authorization of 
the husband for her to sue in a court of justice, when 
the matter relates to her reserved fortune, is unneces- 
sary. The husband exercises all the rights and duties 
of a life owner over the property of the wife not re- 
served, but he cannot alienate it or charge it, nor dis- 
pose of the capital inscribed in her name, without the 
consent of the wife. But there are cases —as those 
of indispensable repairs— where the tribunals will 
interpose if the wife refuses. The husband has the 
disposal of the personal property set apart for the 
maintenance of the family, but he cannot dispose of 
the reserved personal property. The wife cannot take 
away from the husband the administration of her 
portion of the property set apart for the common sup- 
port, unless she provides for his support, and that of 
the children in a manner conformable to their condi- 
tion. When the debts of the wife were made before 
marriage, her creditors can pursue their claims against 
her person and all her property; but if these debts 
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have been concealed from the husband, and reduce 
the contribution for the common support, he may 
have recourse to her reserved fortune. Community 
of goods does not exist among the parties, except 
when established by provinciallaw. The parties may 
at all times make mutual contracts of inheritance re- 
specting their successions, and revoke them, but the 
wife must in this case be assisted by counsel. The 
dower consists of a pension allowed to the wife by the 
husband for her support during her widowhood. The 
wife has a right to the personal property belonging to 
the household establishment, which includes her out- 
fit entire, the furniture for ordinary use, provisions, 
etc. The half of the hereditary portion, fixed by the 
law, to the surviving husband or wife, is regarded in 
the same light as the shares of the heirs, etc., and sub- 
jected to the same rules. Before the division of the 
property of the husband or wife, the survivor resumes 
possession of his or her own property. 

In Saxony, the general rule, where there is no con- 
tract, is that the husband has the usufruct and admin- 
istration over the fortune which the wife possesses at 
the conclusion of the marriage, or acquires during 
marriage. He is responsible for fraud or negligence. 
There are provisions respecting the dot, which is the 
aggregate of what is given or promised by parents or 
third parties, as the portion to be applied on behalf of 
the wife to the common support of the family. There 
is an obligation on the part of the parents to furnish 
to the future wife a portion conformable to their for- 
tune, and to the position of the husband. The obli- 
gation to furnish a dot, however, does not exist if the 
daughter has a sufficient fortune of her own, or if she 
marries without consent. With respect to what the 
wife acquires for services, which have no reference to 
the affairs of the family or to her husband’s position, 
she has the property of it, but the husband has the 
administration and use. If the wife has given such 
acquests to the husband to be employed for the pur- 
poses of the family, or has herself employed them in 
that way, she cannot, after the dissolution of the mar- 
riage, reclaim them. In order to be valid against a 
third party, the usufructuary title of the husband 
need not be registered. If the property of the wife is 
delivered to the husband with a statement of its value, 
he is responsible for it, and must replace it according 
to the indicated value. Neither of the parties is obliged 
to fulfill, out of his own property, the engagements 
oftheother. All the engagements of the wife, validly 
contracted before or during marriage, must be dis- 
charged out of her own fortune, though it is only in 
certain cases that her reserved fortune is liable for 
those contracted during marriage. In case, by a bad 
administration, the husband puts in danger the for- 
tune contributed by the wife for the common support, 
she may ask that the administration be given to her; 
and, in case of bankruptcy, the wife may reclaim her 
fortune according to the inventory. The right of the 
husband to the administration.and use of the fortune, 
which the wife brings to the common support of the 
family, expires with the dissolution of the marriage. 
The husband is required, immediately after the dis- 
solution of the marriage, to restore, according to the 
regulations regarding the usufruct, the fortune which 
the wife had brought to the marriage. Contracts, by 
which the consequences resulting from the mar- 





riage are determined or changed, may be made be- 
fore or during marriage. If the wife has reserved, 
with the consent of the husband, the free disposi- 
tion of her fortune, or of a part of it; or if a third 
party, who has given a fortune to the wife, has de- 
cided that the wife shall have the free disposition of 
it, the wife may, in the absence of any other clause, 
dispose, without the co-operation of the husband, of 
the property thus reserved, administer it, and use it 
in any way for her own purposes. If the husband 
and wife agree to admit the general community of the 
goods, all the fortune which they both possessed at 
the conclusion of the marriage, or which has been ac- 
quired since, becomes, if no other stipulation exists, 
common, without any other form, from the time of 
the conclusion of the contract; and if the contract was 
concluded before the marriage, from the time of the 
marriage. The mere acceptance of the community 
of property confers a right to the inscription in the 
registers of landed estate or of mortgages of the things 
and rights, the acquisition of which ordinarily requires 
such an inscription. 

The Austrian -code of 1811 is one of the best systems 
of jurisprudence in Europe. It applied, till the re- 
cent legislative separation of Hungary from the Cis 
Leithan provinces, to the whole empire. The regula- 
tions as to the obligations of the parents to furnish a 
dot are similar to those of the Saxon code. The dower 
or nuptial gift is what the husband or a third party 
gives to a bride as a supplement to the dot. She has 
not the enjoyment of it during marriage, and only 
acquires the property in case she survives her hus- 
band. No dowry in the nature of a wife’s dot is due 
to the wife; but as the future wife has a right to a dot 
upon the fortune of her parents, so the parents of the 
future husband ought to provide him an establish- 
ment proportionate to their fortune. The morgengabe 
is the present which the future husband promises to 
give to his wife the morrow of the marriage. When 
it has been stipulated, it is presumed, in case of doubt, 
that it has been given within the three first years of 
the marriage. The marriage does not, of itself, estab- 
lish a community of goods between the husband and 
wife. It should be stipulated by contract; the form 
and extent are determined by the code. In default 
of express stipulation, each of the married parties 
preserves his rights of property, and of the increase 
of the acquests during marriage. There is no com- 
munity between the parties. The husband is pre- 
sumed to be the administrator of the property of the 
wife, if she makes no objection. The husband is, in 
this respect, considered as the responsible mandatory 
of the fund or capital only; but he is not required to 
render an account of the income received during 
marriage. Unless there are stipulations to the con- 
trary, his accounts are considered to be liquidated to 
the day when his administration ceases. The admin- 
istration of the wife’s fortune may, in case of danger 
for the dot, be taken from the husband, even although 
it had been granted to him by express contract. The 
widow is entitled to a dower from the time of the death 
of the husband, which should be paid to her quarterly, 
in advancé. The widow who marries again loses her 
dower. The validity or nullity of gifts between the 
husband and wife are regulated by the general rules 
relating to gifts (donations). The husband and wife 
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may make dispositions in favor of heirs, or make them- 
selves mutually heirs to one another. They may con- 
clude an agreement respecting the succession, by 
which they reciprocally promise and accept the gift 
of their fortune. To these agrcements respecting suc- 
cession between husband and wife, the dispositions 
relative to contracts in general are applicable. Many 
of the provisions of the code apply to the dissolution 
of marriage by divorce. 

I have given a reference to some of the provisions 
of the laws of the principal states of the continent as 
to married women’s property, to show that the Eng- 
lish and American system, based on the merging of 
the existence of the wife in that of the husband, is 
altogether exceptional. And in this connection it 
cannot fail to be noted, that whatever are the rights 
of the parties independent of contract, and whatever 
may be their capacity to contract, it is openly avowed 
in the law itself, the duty of the judges being to ex- 
pound the law provided for them by the legislature, 
and not to exercise their ingenuity to evade it. In 
modern times the separation of the executive judiciary 
and legislature has been in all constitutional govern- 
ments deemed essential to the security of persons and 
property. To what extent the usurpation of courts of 
equity have been carried in the adoption of a system 
at direct’ variance with the common law, was fully 
explained in the testimony given before the commit- 
tee of the house of commons by Mr. Westlake and 
Mr. Hastings. But though they have prevented 
hardships, exceptional mitigations from such sources 
ean afford no just apology for the retention of laws 
radically wrong in principle, nor is it for judges to 
supply or correct the omissions of the legislature. 
Indeed, the very existence of two independent juris- 
dictions administering the law of a country is an 
anomaly, for which it is impossible to find any thing 
but a temporary justification. The system of uses 
and trusts, on which English professional reputation 
has been so much based, has only served to render 
complicate the rights of parties. Forbidden by the 
French code, they are, notwithstanding the prestige 
of centuries, no longer admissible in several of the 
United States. Though innovations were introduced 
by the preetors which relaxed the severity of the de- 
cemviral laws, yet the equity of Rome, to which it 
has been attempted to assimilate the English chancery 
jurisdiction, even when most distinct from the civil 
law, was always administered by the same tribunals. 
The preetor was the chief equity judge, as well as the 
great common-law magistrate, and the Roman law, 
such as it has come down to us from Justinian, con- 
sists of one uniform system. 

There is this great difference between the contracts 
elsewhere made and English marriage settlements, 
that the former, whether they refer to any known 
regime or contain special provisions, are made be- 
tween the actual parties, and do not require the inter- 
position of third persons, or trustees, on whose 
solvency and fidelity the rights and interests of the 
woman may essentially depend. By the law of England 
and of the states of the American union, whose juris- 
prudence is based on the common law, we well know 
that all the real estate of the wife is during marriage 
under the absolute control of the husband, and that 
he is entitled to the entire profits. In the case that 





a child has at any time been born during the mar- 
riage, he is entitled to the entire property during his 
own life. The ancient law provided some protection 
for the wife's interest in the very inability of the 
transfer of her real estate, but that is now removed 
by the act of 3 and 4 Wm. IV, c.74, which, without giy- 
ing her any control over the proceeds, authorizes a 
married woman, with the concurrence of her husband, 
to dispose of her real estate by deed. Of terms of 
years or leasehold property, the husband is not only 
entitled to the profits and management of them during 
his life, but he may dispose of them by any act during 
coverture, and if he survive her they are absolutely 
his. The only restriction on the husband’s absolute 
property is that he cannot bequeath them by will, and 
that in case he has made no disposition of them and 
his wife survives him they remain to her by her 
original title, and do not go to his executors. As to 
the personal chattels of the wife belonging to her at 
marriage or accruing to her during coverture, they 
become absolutely her husband’s, and such is prac- 
tically the case as to choses in action, unless he dies 
before they are reduced to possession. If she dies 
first they are not less absolutely his, in consequence 
of the technicality interposed of his taking them as 
administrator. We find enumerated among the ex- 
ceptions to the absolute right of the husband to his 
wife’s property, her paraphernalia. We must not 
however confound that term as employed in the Eng- 
lish law with the paraphernal property in the conti- 
nental codes to which we have alluded. In the 
English law it only means her best apparel and orna- 
ments suited to her degree, if not disposed of by her 
husband in his life-time. 

From the very restricted provisions of the recent 
acts of parliament, passed for the relief of married 
women, we may clearly infer the difference of policy 
between the English and the continental legislation, 
The relief thus provided is merely that, if the hus- 
band deserts his wife without reasonable cause, she 
may obtain from the justices at petty sessions, or from 
the judge ordinary, an order, under which any money 
or property she may acquire by her own lawful 
industry, or become possessed of after his desertion, 
will be protected, and belong to her as if she were a 
feme sole. Even in the last edition of Stephens’ Com- 
mentaries, dower is enumerated among the compen- 
satory advantages given to woman for the abandon- 
ment of all her rights of property and person. It is 
true, the paragraph says, as to it, “‘ unless some step 
has been taken to defeat or abridge her right.” 
Dower, under the common law, at a time when prop- 
erty was almost exclusively confined to real estate, 
was a most important provision for a married woman 
who should survive her husband. But when per- 
sonal property came to constitute a large portion of 
the accumulated wealth of the country, instead of en- 
dowing the wife from it also, her interests in her 
husband’s stocks and other money investments was 
left to depend on intestacy or his inclination, as 
evinced by testamentary dispositions, while the old 
common-law right in his real estate has been prac- 
tically abrogated. By the common law, as it formerly 
existed, a widow was entitled to the third part in 
value of all lands and tenements of which her hus- 
band was seized at any time during cov »rture, and 
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have by possibility inherited. And such is generally 
the law in America to this day, as toall property held 
by the husband, in the conveyance of which the wife 
has not united. Indeed, I notice in the act passed in 
Michigan, in 1867, that the wife expressly retains her 
common-law right of dower, while the husband loses 
his common-law right of curtesy ; and I am not aware 
of a single case in which, in giving her the control 
over her own property, the rights previously existing 
on the property of her husband have been taken from 
her. Itis worthy of note that, by the general statutes 
of Massachusetts, the consideration paid the wife for 
releasing dower is put on the same footing with her 
earnings, both being made her separate property. 

In 1836 an act of parliament was passed, by which, 
without making any equivalent for it, it was provided 
that all dispositions of a husband’s land (whether ab- 
solute or partial, and whether by conveyance in his 
life-time or by will), and all debts and incumbrances 
to which such land might be subject, should be valid 
and effectual, as against the right to dower. 

That it is men, not women, who make the laws, 
may be inferred from the fact that, while dower was 
virtually abrogated, the incumbrance arising from 
the tenancy by curtesy was retained. Indeed, we 
find it preserved in the existing bill, for which, as 
respects marriages hereafter to be concluded, it is 
difficult to suggest a reason. Why not, at all events, 
place the curtesy of the husband on the same terms 
as the dower of the wife, which the husband may 
exclude by testament, while the curtesy still extends 
to any real estate to which the wife may be entitled 
at her death? 

The provision as to personal property in case of the 
death of the wife intestate,in giving to the husband 
the same distributive share as the wife would take in 
ease of his death, seems to be an improvement on 
the acts passed by the American states. They, in 
many cases, leave the old laws untouched, so that in 
such cases the husband gets the whole. 

The general features of the married women’s prop- 
erty bill are, that a married woman shall be capable 
of holding, acquiring, alienating, devising and be- 
queathing real and personal property, and of suing 
and being sued as if she were a feme sole. Having 
the same common law, the states of the American 
Union may have with England a reciprocal advantage 
of learning by the experience of one or other country 
the effect of any change in legislation before adopting 
ititself. It was only in 1840, that Vermont set the 
example of derogating from the marital claims to the 
wife’s property. That example has been followed 
by a very large portion of the other states of the 
Union. 

The very full investigation before the committee, 
and which will be found in the report on the married 
women’s property bill, renders it unnecessary to ex- 
amine the laws of the different states in detail. I will 
merely refer to those of New York, as being the most 
important state, and the one with which citizens of 
other countries are most brought in contact. An act 
passed as early as 1840, amended in 1866, allows a 
married woman to effect insurance in her own name, 
or in the name of a third person for her sole use, on 
the life of her husband, the amount to be payable to 
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her on his death or to her children in case of pre- 
decease, free from the husband’s represent.tives or 
creditors. The only restriction is that the exemption 
shall not apply where the amount of premium an- 
pually paid out of the funds of the husband exceeded 
three hundred dollars.* 

By the act of 1848, it was declared that the “real 
and personal property of any female, who may here- 
after marry, and which she shall own at the time of 
marriage, and the rents, issues and profits thereof, 
shall not be subject to the disposal of her husband, 
nor be liable for his debts, and shall continue her sole 
and separate property, as if she were a single female, 
The real and personal property, and the rents, issues, 
and profits thereof, of any female now married, shall 
not be subject to the disposal of her husband, but 
shall be her sole and separate property as if she were 
a single female, except so far as the same may be 
liable for the debts of her husband heretofore con- 
tracted. Any married female may take by inheritance, 
or by gift, grant, devise or bequest from any person 
other than her husband, and hold to her sole and sep- 
arate use, and convey and devise real and personal 
property, and any interest or estate therein, and the 
rents, issues and profits thereof, in the same manner 
and with like effect as if she were unmarried, and the 
same shall not be subject to the disposal of her hus- 
band nor be liable for his debts.’ 

By the subsequent acts of 1860 and 1862, it was de- 
clared ‘‘the property both real and personal, which 
any married woman now owns, as her sole and sep- 
arate property; that which comes to her by descent, 
devise, bequest, gift or grant; that which she acquires 
by her trade, business, labor or services, carried on 
or performed on her sole or separate account; that 
which a woman married in this state owns at the time 
of her marriage, and the rents, issues and proceeds of 
all such preperty, shall, notwithstanding her mar- 
riage, be and remain her sole and separate property, 
and may be used, collected and invested in her own 
name, and shall not be subject to the interference or 
control of her husband, or liable for his debts, except 
such debts as may have been contracted for the sup- 
port of herself or her children by her as his agent. A 
married woman may bargain, sell, assign and transfer 
her separate personal property, and carry on any 
trade or business, and perform any labor or services, 
on her sole and separate account, and the earnings of 
any married woman from her trade, business, labor 
or services, shall be her sole and separate property, 
and may be used or invested by her in her own 
name.” It is also provided that any married woman 
may convey her separate property, sue and be sued, 
and bring actions for injuries to her person or charac- 
ter in her own name. Her bargains are not binding 
on her husband. By an act of 1862, the wife is made 
liable for costs for suits brought by her out of her sep- 
arate estate, and a judgment in a suit brought against 
her may be enforced by an execution against her sep- 
arate estate. 

The mother’s assent in writing is made necessary, 
with the husband’s, to the binding of a child to ser- 





* This act was again amended in 1870 so as to opply he 
exemption when the sum annually paid out of the funds 
of the husband does not Fame pe og | dollars. Laws 





1870, ch. 277. See 1 Law Journal, Ep. L. J. 
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vice or to apprenticeship. An act of 1851 allowed 
married women to vote at the election of directors or 
trustees of any incorporated company of which they 
may be stockholders. An act passed in 1863 allows 
the wife to administer without the husband, under 
letters of administration. ‘ 

So long ago as the revision of the statute law which 
came into operation in 1830, the state of New York 
abolished the whole distinction between legal and 
equitable titles, declaring that by no devise shall there 
be a formal trust in land. Among the few purposes, 
however, for which express trusts were permitted, 
was that of receiving rents and profits of land, and 
applying them to the use of a pension for life or for a 
shorter period. An act passed in 1849 enables mar- 
ried women, whose property in compliance with the 
ancient legislation was put in trust, and which was 
embraced in the above exception, to resume the con- 
trol of it. It allows the conveyance to a married 
woman by the trustee of any property held in trust 
for her, on the request of the married woman, and a 
certificate of a justice of the supreme court as to the 
woman’s capacity to manage her property. By the 
same act it is declared that all contracts made between 
persons in contemplation of marriage shall remain in 
full force after such marriage takes effect. 

There is one comment which I would make, as 
well on your bill as on the American acts. Where 
the husband took all his wife’s property as well 
as his own, there was no one but himself to whom 
to look for defraying the expenses of the house- 
hold. If her property is preserved to her, there is 
no reason why she should not contribute to the com- 
mon menage. This is, in one form or other, the rule 
of continental Europe. In France, when the mar- 
riage is under the separation of goods, she is required 
to pay one-third. 

The Italian law, however, in leaving all her prop- 
erty, in the absence of any contract to the contrary, 
declares the contribution shall be in proportion to the 
respective means of the husband and wife. To me, 
this appears the suitable rule. 

It may not be irrelevant to state, as intimately con- 
nected with the subject of these remarks, that statutes 
exempting homesteads from judicial sales now exist 
in a majority of the states of the American Union. 
Among others, in Ohio, Illinois, New York, Wiscon- 
sin, Massachusetts, Texas, Maine, California, Michi- 
gan, New Hampshire, Iowa, Vermont, and, in a 
qualified manner, in Mississippi, Pennsylvania, In- 
diana, and Louisiana. In a number of the states — 
Texas, Wisconsin, Indiana and California—such 
exception has been made the subject of express con- 
stitutional provision. In all the states the extent of 
the ground of the homestead, or the value, is limited, 
sometimes both, and there is a restriction as to alien- 
ation; the husband, if married, being prohibited 
from selling or conveying the homestead, unless the 
wife concurs and signs the conveyance. 

The leading object of the homestead exemption is 
to protect and preserve the hom’ — “a home,” accord- 
ing to the language of the decisions, “ not for the hus- 
band alone, but for his wife and his children, a place 
where they may live in security beyond the reach of 
finance and fortune, and the demands of creditors.” 
The provisions of the act are especially designed to 





guard the wife and children against the neglect, the 
misfortunes and the improvidence of the father and 
husband. The homestead policy has, moreover, a 
political bearing. ‘“‘The design,’’ says the supreme 
court of Texas, “is to protect citizens and families, 
not simply from destitution, but to cherish those feel- 
ings of independence so essential to the maintenance 
of free institutions.’ On the death of the husband, if 
the right of the homestead survives to the widow and 
family, the law will protect them in the enjoyment of 
such rights from unjust interference on the part 
of either the heirs at law or general creditors. 


———- pe ——— 


TRUSTS IN PERSONAL PROPERTY. 
(Concluded from last week.) 

Trusts evidently afford great facilities for fraud; 
and the celebrated statute of uses (27 Henry VIII, 
chap. 10), as construed by the courts, did not greatly 
restrict their creation, To carry such a restraint to 
the utmost extent practicable, the revisers of 1830 
sought to confine durable trusts of realty for the per- 
sonal use of the beneficiary to cases of necessity, i. e., 
those in which, from some incapacity to protect him- 
self, the beneficiary could not be safely intrusted with 
the dominion or power of disposition. Hence the 
provision that the beneficiary in such a trust should 
have no legal power to alienate his interest. It was 
justly conceived that this would be likely to confine 
the creation of such trusts to cases in which there was 
an actual necessity for them. And to prevent the 
outrage against justice and decency that would be 
presented by the spectacle of a debtor refusing to pay 
his debts, yet scattering a vast income in capriciously 
chosen and unjustifiable expenditures, it was enacted 
that creditors might have an equitable remedy against 
the surplus income of any realty so settled in trust 
beyond what was necessary for the personal needs of 
the beneficiary. As to trusts of the realty, the system 
thus devised was perfect. While the merely formal 
express trust was utterly abolished, sure provision 
was allowed for an improvident child or friend ; but 
no power was conceded to establish the indecorum 
above adverted to. 

The principal of a personal fund cannot in any 
case be secured for the benefit of those entitled in re- 
mainder without settling the fund in trust. For this 
and other reasons it was perceived by the revisers 
that they could not restrain trusts of personalty within 
the narrow limits prescribed in respect to trusts of the 
realty; and, therefore, they did not attempt it. The 
power of the beneficiary, in a trust of personalty, to 
dispose of his income had always previously been 
absolute ; and as they did not seek to restrict the pur- 
poses for which trusts of personalty might be created, 
the motive which had led to the restraint upon the 
alienation of beneficial interests in trusts of the realty 
did not present itself in reference to trusts of person- 
alty. In a distinct branch of their work they were 
led to propose a correction of the chief defect in the 
ancient English law of debtor and creditor ; and this 
proposed corrective was to enact that all choses in 
action and other beneficial interests, including, of 
course, every beneficial interest in trusts of personal 
property, might be subjected to the payment of debts. 
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2 R. S. 174, 22 38, 39. It was doubtless intended to in- 
clude within the scope of this remedy all interests of 
a debtor, except such as were expressly declared to 
be inalienable, these being provided for by section 57 
(1 R. S. 729) above adverted to. The revisers might 
well have qualified this sweeping provision by ex- 
cepting “funds held under a trust created by some 
other person for the personal use of the beneficiary, 
save as to the surplus income thereof, beyond what 
might, from time to time, be necessary for the educa- 
tion or support of the beneficiary and his family and 
dependents.’ This would have formed a close analogy 
in the law of debtor and creditor as to the remedies 
of the latter against every description of property 
settled in trust for the former; and it would have en- 
abled a father, who had no real estate, but who pos- 
sessed personalty, to prove a maintenance for a needy 
and improvident child. Had this much been done 
by the revisers, and no more, the only incongruity in 
their system would have been, that, while a child or 
other beneficiary could be effectually protected against 
himself in a trust settlement of realty, a perfect pro- 
tection to the beneficiary against his own folly or im- 
providence was not devised in respect to personal 
estate similarly settled. But it was quite easy to have 
made an express further provision to work that effect, 
and section fifty-seven of the article relative to “ uses 
and trusts ”’ (1 R. 8.729) afforded the model. 

None of these things which are suggested as suitable 
modifications of their work were done by the revisers, 
and the cause is quite apparent. They had curtailed 
the term during which the old law allowed alienation 
to be suspended; and, after expressing this idea in 
respect to realty, they declared it to be applicable to 
personalty. 1R. 8.773, 221,2. In this same connec- 
tion, and to make perfect the analogy between realty 
and personalty, under their modification of the rule 
against perpetuities, they regulated, in harmony with 
the canons concerning realty, all directions to accu- 
mulate income derived from personal property. 
Though the term is not used, this, of course, included 
trusts; but, as has been before stated, the revisers 
did not aim at. regulating, as a general subject, trusts 
in personal property. They knew that it was impos- 
sible. 

We have seen that in regulating trusts of the realty 
the revisers, in section fifty-seven, discouraged, as far 
as practicable, the creation of unnecessary trusts for 
personal use, incidentally, and in the same breath, 
securing justice to creditors. But, as has been already 
stated, securing the beneficiary against his own acts 
to the extent of education and support, as they did in 
this instance, was not itself their object: it was merely 
an incidental feature of their plan for the accomplish- 
ment of another and a very different design. To re- 
strain within the narrowest practicable limits the 
creation of trusts in land was that design; the inci- 
dental benefit, if such it may be called, to the bene- 
ficiary, was not a matter of desire: it was not even a 
subordinate or secondary design; it was only an 
auxiliary. The animus was solely and purely hostility 
to trusts; favor of any kind to the creators thereof, 
or the beneficiaries therein, was not contemplated. 

It may be thought that the revisers were inconsid- 
erately rigorous against debtors in framing 322 38 and 
89. 2 R.S., 174. In allowing the whole of the 





beneficiary’s interest in trusts of personalty to be 
applied to the payment of his debts, they favored 
creditors beyond what, according to their own views 
as developed in 1 R. S. 729, 2 57, justice or sound 
policy required ; but there is as much reason for say- 
ing that the legislature went too far in the other direc- 
tion when, in the amendment of those two sections 
as above stated, the whole of that interest, however 
large, was exempted from the claims of creditors. 
The present object, however, is not to show what the 
law ought to be, but what is actually the law. As it 
respects the entire income from personal property 
settled in trust by A. for the use of B., the beneficiary 
has, precisely as he had before 1830, the full dominion 
and consequently the full power of alienation. But 
his creditors acting adversely to him canrot subject 
such income to the payment of their demands; and, 
in this latter respect also, the law now is precisely as 
it was prior to 1830. 

These views are sustained by the preceding histor- 
ical analysis of ancientand modern law, See remarks 
by Comstock, J., 4 Kernan, 45, 46; by the same judge, 
15 N. Y. 116-119; by Brown, J., id. 149; by Wright, 
J., in Campbell v. Foster, 35 id. 365 to 367. See also 
Erwin vy. Oldham, 6 Yerger (Tenn.) 189; Ewing v, 
Cantrell, Meigs, 377 ; 5 Wallace, (U. 8S.) 443. 

Neither Graf v. Bonnet (31 N. Y. 9), nor Campbell 
v. Foster (35 id. 361), impugn the doctrine here 
asserted. They were similar cases: in each a cred- 
itor, whose execution at law had been returned un- 
satisfied, sought in vain to obtain satisfaction out of 
personal property held under a trust, created by a 
third person, which devoted the income to the use of 
the debtor. In Graff v. Bonnet, Hogeboom, J., 
alone assigned reasons. He held that the benefi- 
ciary’s interest in such a trust was inalienable, stating, 
however, another entirely distinct ground of decision 
against the creditor, and concluding, in substance, 
that guacunque via data, he must fail. As no other 
judge who concurred in the result indicated an assent 
to the whole opinion or to either of its alternatives, 
the question of inalienability was not decided. In 
Campbell vy. Foster, Wright, J., delivered a very 
strong opinion, that the judgment in Graff v. Bonnet 
should be regarded “ as settling ’’ in the court of last 
resort ‘ the mooted question of statutory construction 
[and] making applicable to trusts of personalty the 
provision prohibiting alienation of the interest of the 
beneficiary in trusts of land.’”’ 35 N. Y. 372. But, in 
estimating the weight of this opinion, it should not be 
overlooked that the other judges are reported as sim- 
ply concurring in the judgment given ‘on the ground 
that the fund cannot be reached.” Besides it presents 
alternative views in favor of the judgment ; and, as in 
the case of Judge Hogeboom’s opinion, there is no 
means of ascertaining which view was adopted by a 
majority, or indeed that either of them was se con- 
curred in. 

Neither Judge Hogeboom nor Judge Wright seems 
to have contrasted the power of voluntary alienation 
by the beneficiary and the power of his judgment 
creditors to obtain satisfaction out of his interest. 
Perhaps no such distinction should exist in a system 
of rational jurisprudence; but, when we consider that 
our law is composed of ancient immemorial usage or 
unwritten common law, modified from time to time 
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by express written legislative enactments upon par- 
ticular subjects, it will be admitted by every candid 
mind that such a result might be developed. In fact 
such a result has been developed. In their pursuit 
of another object, i. e., the prevention of unnecessary 
trusts in land, the revisers have incidentally brought 
into being a new and before unknown method of ren- 
dering an interest in lands inalienable. Not having 
deemed it practicable thus to restrict the purposes for 
which trusts in personalty should be permitted, no 
incidentally resulting or consequent restraint upon 
the beneficiary’s power of alienation in the latter class 
of trusts was inserted, designed or even thought of. 
Through the amendment inserted by the legislature 
in the 38th and 39th sections relative to equity juris- 
diction in favor of judgment creditors (2 R. 8. 174) a 
certain class of trusts has been excepted in toto from 
that jurisdiction. If that exception is broader than it 
should have been the legislature alone can apply a 
proper remedy. 

The distinction between voluntary alienation by the 
beneficiary, and compulsory alienation from him by 
the act of his creditor, may have been clearly per- 
ceived by the counsel who argued Graff v. Bon- 
net (31 N. Y. 9) and Campbell v. Foster (35 id. 
361); but it was not the interest or, at least toward 
their clients, the duty of counsel on either side in 
either case to suggest it. If recognized by the court 
it would have been fatal to the creditor, and would 
have led directly to his defeat. That the creditor’s 
counsel did not urge it, cannot be thought singular. 
Neither is the like reticence on the other side at all 
remarkable. The beneficiary’s counsel could not 
have failed to see, that the inalienability of such inter- 
ests had the support of many dicta and perhaps of 
some decisions in the subordinate tribunals. That 
doctrine, if sustainable in the general form, was to 
their clients a complete protection; and they could 
not have distinguished between its different aspects, 
as is attempted in this article, without giving up the 
general proposition and at the same time conceding 
that all its judicial champions in the reported cases 
had taken a very imperfect view of the subject. 

The dissenting opinion of Denio, J., in Graff v. 
Bonnet (31 N. Y. 15), though overruled by the 
judgment of his associates, and therefore, of course, 
erroneous, is, like every elaborate effort of that great 
judge, very instructive. It exhibits the two branches 
into which the inquiry was divisible; first, whether 
the interest of the beneficiary could be voluntarily 
alienated or disposed of by him; and secondly, 
“whether it could be subjected to the payment 
of his debts by a proceeding in invitum.” The 
authorities are all reviewed with great precision of 
statement and with unexceptionable soundness of 
judgment, save that too wide a reach is imputed to 
the case in 1 Barb. Ch. 49, and Donovan v. Finn is 
mistakenly supposed to be “ contradictory’ to Had- 
den v. Spader. The remarks of Chancellor Nathan 
Sanford when deciding Donovan v. Finn (Hopk. 77, 
78), show conclusively that he had no thought of con- 
tradicting the judgment of his great predecessor, 
Kent, in the former case ; and he expressly notices its 
then recent affirmance by the court of ultimate ap- 
peal. In another respect this very able dissenting 
opinion of Judge Denio fails to “ hit the nail upon the 








head.” It observes, upon the circumstance, that the 
third subdivision of section 55, in the article concern. 
ing uses and trusts as originally reported and enacted, 
sanctioned only trusts to apply the rents and profits 
of land “to the education and support”’ of the bene- 
ficiary, and because these words were soon afterward 
expunged and the expression “ to his use” substi- 
tuted, the learned judge assumes, as a consequence 
of this change, that the provision found in the fifty- 
seventh section of the same act rendering “ the sur- 
plus of such rents and profits beyond the sum that 
may be necessary for the education and support” of 
the beneficiary liable to his creditors, has been abro- 
gated. He conceives, indeed, that this repeal by im- 
plication was “‘ the result not of any intelligent legis- 
lative intent, but of an inadvertence.” Surely, there 
was no ground for implying this supposed repeal. A 
section authorizing a trust to receive the rents and 
profits of land, and apply them to the use of a bene- 
ficiary, or to pay them over to him, another forbid- 
ding the beneficiary in such a trust voluntarily to 
alienate such income, and a third allowing to the ben- 
eficiary’s creditors a remedy as to the surplus of such 
income beyond what might be needed for his educa- 
tion and support, are not absolutely inconsistent. On 
the contrary, they might stand. very well together as 
parts of a harmonious system. Perhaps better legis- 
lation might be devised, but there is no incompati- 
bility. Sellick v. Mason, 2 Barb. Ch. 80. 

The errors of that opinion are not stated from want 
of respect for it or for its author; its general excel- 
lence is felt to be as undeniable as its errors are clear 
and palpable. Though inaccurate in some of its de- 
tails, and though held by the court, and with good 
reason, to be unsound in its conclusion, it is a most 
valuable aid in developing that doctrinal truth which 
it is the design of this article to present. It shows, 
most satisfactorily, that the income of personal prop- 
erty held in trust is not rendered inalienable by the 
sixty-third section of the statute concerning uses and 
trusts; its clear and cogent reasoning on that point, 
and its able analysis of the prior cases and reported 
dicta, cover the whole ground. They leave nothing 
to be said or desired by those who seek the acceptance 
of that proposition. Its great error consists in sup- 
posing that the exceptions engrafted upon the thirty- 
eighth and thirty-ninth sections of the article relating 
to the jurisdiction of the court of chancery (2 R. 8. 
173) did not exempt from the, so called, nulla-bona 
bill the income of personal property held for the 
debtor’s support under a trust created by a third per- 
son. The reasons assigned for this conclusion afford 
the best proof that it was erroneous. Speaking of 
these exceptions, the judge says: ‘A construction 
which should embrace the income which belongs ab- 
solutely to the debtor would form an anomaly in the 
law. The most enormous incomes could be held and 
enjoyed with a perfect immunity against the ordinary 
liability which the law imposes upon every other per- 
son of having his property taken for the payment of 
his debts. No one,” he adds, “ can deny that it would 
violate all legal analogies of the law of debtor and 
creditor.” This strong language about anomalies and 
analogies was marvellously inaccurate. It has refer- 
ence to the meaning of statutes adopted in 1830; and 
it was uttered, not when they were first promulgated, 
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but thirty-five years subsequently. The learned 
judge’s conceptions exhibit a complete anachronism. 
Had any judge so spoken on the 31st of December, 
1829, it would have excited great surprise. The com- 
parison which Judge Denio instituted was quite irrel- 
evant, unless referred to that date; and if referred to 
that date, it was palpably erroneous, At that time no 
greater “ anomaly” could have been presented to the 
wondering gaze of judges or practitioners than a nulla- 
bona bill founded on such a claim as that set up in 
Graff v. Bonnet. Nor was there, at that time, a sin- 
gle “analogy ”’ in “‘ the law of debtor and creditor,” 
which could have been invoked as an argument in 
support of the bill, or as authority for seizing upon 
the income of the beneficiary in such a trust, and, 
against his will, applying it to the payment of his 
debts. 

The action of a great intellect is always beneficial. 
Even its errors serve the useful purpose of bringing 
into strong relief, by contrast, the truth against which 
they stand in unavailing opposition, 


ee 
CURRENT TOPICS. 


The New York Times calls attention to the delay of 
lawyers in preparing their cases for trial, and animad- 
verts in strong terms upon the practice of not notify- 
ing the court that cases are to go over the term, until 
they are placed upon the day calendar and called for 
trial. A recentinstanve is cited from the marine court 
of New York, when out of twenty causes on the day 
calendar only four were ready. The Times adds, 
“and thus, while our records groan, and our seekers 
of justice grow gray, and our whole social machinery 
drags with the heaping up of unheard causes, a com- 
petent and willing arbiter of such causes leaves his 
* seat for want of work before him. This same disease 
of procrastination affects all our other courts alike, 
and the judge whose remonstrances tend to awaken 
the bar at large to the reflection that a law case is the 
public’s business as well as theirs and their clients’, 
will deserve well of the commonwealth.” 


One of the advantages claimed for the practice un- 
der the code is, that it is freed from the useless tech- 
nicalities of the old system — that all formule not 
directly or indirectly affecting the merits of a case are 
swept away. We should be glad if this were as true 
in fact as it isin theory ; but most lawyers in the state 
know that while we have let go much of the plausible 
technicality ofthe old practice, we have retained much 
of its rubbish. We have heretofore alluded to that 
useless requirement —an “affidavit of merits ;’’ and 
our attention has been called to another, equally use- 
less, by an intimation of the court of appeals, that 
they would not disturb a verdict based on evidence 
clearly improper, because the appellant did not open 
his mouth and say, “I except,’’ when his objection to 
the admission of the evidence was overruled at the 
trial. Of course, it was very shabby for a lawyer to 
forget to repeat these cabalistic words; but it is 
equally shabby, under such a “liberal system of 
practice,’ to deny a suitor justice because of the for- 
getfulness of his counsel. But ita lex scripta est, and 
we caution all lawyers who may wish to get a footing 





for their cases in the court of appeals, to remember 
the fate of that forgetful adventurer in the cave of the 
‘forty thieves,” and not forget the pass-word. 


Scotch justice is rather severe on Sabbath breaking, 
as would appear by the following from the Pall Malt 
Gazette: “‘ A great and terrible crime has been com- 
mitted in Scotland, and it is satisfactory to know that 
the offenders have met with a punishment not wholly 
disproportioned to their offense, if we compare it with 
that inflicted on minor criminals in this country who 
only commit aggravated assaults. A Dundee burgh 
court was lately held in the town hall for the purpose 
of trying several cases where the persons implicated 
were charged with profaning the Sabbath by keeping 
their shops open for the sale of merchandise. Provost 
Yeamen and Bailie Nicoll, and Mr. Hay, the assessor 
of the court, were on the bench. The first case called 
was that of Messrs. Bute & Co., confectioners. The 
complaint against them, at the instance of Mr. Thomas 
More, solicitor, which was made under the summary 
procedure act, set forth that they had been guilty of a 
breach of the law by selling confectionary on Sundays 
specified. The panels, on being interrogated, pleaded 
‘not guilty.’ They might have spared themselves 
that trouble, for several witnesses appeared in sup- 
port of the complaint, from whose evidence it was 
clearly proved that there had been several sales of 
‘sweeties’ to boys, and that two men went into a 
back shop and actually got two bottles of lemonade 
and two ‘cookies.’ What ‘cookies’ are we cannot 
say, but that they are something desperately wicked 
to eat on Sunday is beyond doubt; for the court, hav- 
ing found the charge proven, sentenced each of the 
miserable panels to pay a fine of £10 Scot, with 30s. 
expenses: failing payment within fourteen days, they 
were to be imprisoned for six days. This is the true 
way of keeping a country in a truly Christian condi- 
tion. Whatever sins the Dundee people may commit 
on week days, we may be sure they will abstain in 
future from indulging in lemonade and ‘ cookies’ on 
the Sabbath.” 


We publish in this number the opinion of Mr. 
Justice Strong, in the case of the Philadelphia and 
Reading Railroad Company v. Barnes et al., alluded 


to heretofore on page 252. We find that the opinion 
does not cover the ground which the telegraphic report 
led us to suppose that it did, and we also find that 
some of our contemporaries have misunderstood its 
purport, judging from the head-notes they have given 
to the opinion. The facts are briefly these: The 
plaintiff, a railroad corporation, declared payable on 
the 17th of January, 1870, a dividend of their earnings 
for a portion of the year 1869. The assessor of internal 
revenue afterward assessed a tax of five per cent of 
the amount of the dividend upon the plaintiffs, which 
tax, the plaintiffs refusing to pay, the collector of 
revenue proceeded to collect, together with the penalty, 
by distress. All this occurred before the act of July 
13th, 1870, the 17th section of which act provides that sec- 
tions 120, 121, 122, and 123, of the act of 1864, as amended, 
shall be construed to impose the taxes therein men- 
tioned to the lst of August, 1870. Thecourt held that 
the 116th section of the act of 1864, imposed the tax, 
and that the only effect of sections 120, 121, 122, and 
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123, was to provide a special method for its collection ; 
that the provision in section 119, requiring taxes on 
incomes to be levied on the first of May in each year, 
until and including the year 1870, and no longer, had 
reference to incomes of the year ending on the 3l1st of 
December next preceding, and that therefore incomes 
of 1870 were not included or taxable; and that divi- 
dends were to be taxed as income of the year in which 
they were declared payable. From these premises it 
followed that at the time the tax was assessed upon 
and collected of the plaintiffs, the said dividends were 
not taxable, and the plaintiffs neither bound nor en- 
titled to withhold the amount of the tax from the 
shareholders, nor yet themselves liable for it. Then 
arose the questions as to the effect of the subsequent 
act of July 13th, continuing the tax to August, 1870; 
and here arises the misconception. The court did not 
hold that congress had not, by the declaratory act of 
July, continued the tax generally, but that that act did 
not operate retrospectively “to make the act or omission 
of the plaintiffs unlawful, and punishable as an offense, 
when the act or omission was innocent at the time when 
it occurred ;”’ or, in other words, that the act could 
not be construed ‘to subject any institution to a pen- 
alty for not having, before its passage, collected a tax 
which had not been imposed.’’ Such being the scope 
of the decision, it can hardly be said to be of much 
general importance, and we should hardly have 
deemed the opinion worthy of publication, had not 
the impression got abroad that its effect was to nullify 
a portion of the act of July thirteenth. 


——_++e@> + —_ 


OBITER DICTA, 
Ultima ratio regum— canon law. 


Would John O’Groat’s house pass by devise, or would 
the courts hold it to be * too remote ?” 

The law allows very little right to a wife in the lands 
of her husband, barring — her dower. 

Bacon has given us “an abridgment of all that is pleas- 
ant” in the law. 

Accommodation paper—one which you subscribe to, 
and your neighbors are always borrowing. 

*“* Are them Bibles?” asked an old lady of a clerk in the 
probate office, pointing to rows of wills, and other bound 
volumes of records. ‘*‘ No, marm,” was the bland reply, 
“them are testaments.” 

During the trial of a case, the particulars of which were 
too scandalous for publication, the judge remarked that 
inasmuch as certain testimony, about to be elicited, was 
unfit for ladies to hear, those that were in the court- 
room could withdraw. Only one or two had the decency 
togoout. His honor, a little provoked, then thundered: 

“Mr. sheriff, all the ladies having gone, you will turn 
out these women that are left here!’’ 


Lawyers have always been considered fair game for 
wits to blaze away at. Perhaps it is because, as a profes- 
sion, they can stand it so well. The story is a familiar 
one of an attorney, who was somewhat rapacious, having 
his portrait painted representing him standing with his 
hand in his pocket. 

“ Very natural, isn’t it?” asked a by-stander. 





“Yes,’”’ replied another, “only it would be a good dea] 
more so if he had his hand in somebody else’s pocket.” 

A physician said of a quack that “he was such an 
ignoramus that if he could take a lantern and go down 
inside his patient he couldn’t find out what the matter 
was.”’ In somewhat a similar strain we once hearda 
brother at the bar say ofa pettifogger, who, by a myste- 
rious oversight, had been permitted to practice as an at- 
torney: “If that fellow had been allowed to sit asa board 
of examiners in his own case he hadn’t brains enough to 
admit himself.” 


—_—————ull - © 4 -<@iD>- > 0 - ae 
DIGEST OF RECENT AMERICAN DECISIONS, 
SUPREME COURT OF PENNSYLVANIA,* 


ACTION, 

1. By foreign executors. — Executors acting under letters 
from another state cannot maintain an action in Penn- 
Sylvania. Sayre’s Executors v. Helme’s Executors. 

2. The estate of a foreign decedent in Pennsylvania be- 
ing only one debt, administration should be granted by 
the register of the county where the debtor resided. Ib, 


CONSTRUCTION. See Will. 


CUSTOM, 

1. As affecting contracts: life insurance, — Generally a 
contract is the law of the transaction and is not to be 
affected by any thing but its terms, but there are cases in 
which its execution may be curtailed by custom. Helme 
v. The Philadelphia Life Insurance Co. 

2. Custom, as a general rule, may not be heard toaffect 
the terms of a statute nor a contract to the extent of en- 
larging or abridging the force of it, but may interpret 
either, Ib. 

8. A policy of life insurance, in which the premiums 
were payable on specified days, was issued to plaintiff 
with a clause of forfeiture in case of non-payment at the 
day. The policy was forfeited forsuch non-payment. In 
an action to recover the paid premiums evidence was 
admissible to show that it was the custom among insur- © 
ance companies to receive premiums within thirty 
days after due, if the assured was in his usual health. Ib, 

4. If it was the practice of the company to give notice 
before each premium was due and omitted on the occa- 
sion for which a policy was forfeited, or if the company 
so dealt with the assured as to induce a belief that the 
clause of forfeiture would not be insisted on, etc., and 
thus put the assured off his guard, the company cannnot 
take advantage of a default which they encouraged. Ib. 

5. A company may waive defective compliance with 
the rules of insurance, Ib. 

6. Forfeitures are odious and are enforced only where 
there is the clearest evidence that that was what was 
meant by the stipulations of the parties. Ib. 

7. There must be no cast of management or trickery to 
entrap a party into a forfeiture. Ib. 


DAMAGES. 

1. Measure of, in tort: injury to lands: evidence of.—In 
general the rule for the measure of damages in tort is 
actual compensation for the injury, and whatever con- 
tains this is proper evidence. Seely et al. v. Alden. 

2. Inadvertent or unintentional injuries, umaccom- 
panied with violence, draw after them only their direct 
and immediate consequences, not those remote or specu- 
lative; grossly negligent or malicious acts may be the 
subject of larger damages. Ib. 

8. For inadvertent or unintentional injuries unaccom- 
panied with violence, the damages are merely compen- 





* From P. Frazer Smith, State Reporter; to appear in vol. 11 of 
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satory ; in those grossly negligent or malicious, damages 
rest in the sound discretion of the jury, uninfluenced by 
prejudice or passion. Ib. 

4, Damages for injuries to property vary according to 
the nature of the claimant’s right. Ib. 

5. The owner of the freehold may recover for an injury 
which permanently affects his property; one havingonly 
a possessory right may recover for any injury to his use 
or enjoyment. Ib. 

6. If land be under lease, the tenant and the owner 
could each recover the amount of his loss for an injury 
which affects the annual profit and also depreciates the 
yalue of the land. Ib. 

7. If the owner be also occupier he cannot recover dam- 
ages for use and also for permanent injury. Ib. 

8. In an action by the owners of a water power against 
an owner of a tannery higher up the stream, for permit- 
ting tan to be conveyed into the plaintiffs’ pool, evi- 
dence both of the value of the land with and without 
the deposit, and of the cost of removing the deposit, is 
admissible. Ib. 

9. The cost of removing the deposit would be the mea- 
sure if it should be less than the difference in the value 
of the land; if greater, the difference of the value would 
be the measure. Ib. 

10. If there be different modes of measuring damages, 
depending on the circumstances, the evidence should be 
heard and the jury instructed according to the nature of 
the case. Ib. 

ll, There were a number of mills, etc., besides the de- 
fendant’s, from which refuse matter was carried into the 
stream. The defendant was liable only for the injury 
from tan from his works. Ib. 

DRUNKARD. 

1, Settlement by: effect of inquest.—A settlement was 
made by an habitual drunkard with the defendant; an 
inquest found that he had been incapacitated for a period 
before the time of the settlement. Held, that the burden 
was upon the defendant to prove the drunkard’s com- 
petency at the time the settlement was made. Kiohs v. 
EKlohs. 

2. A finding of incapacity existing before the inquest 
is only prima facie, but is conclusive as to an after 
period. Ib. 

8. The settlement was made after the defendant, as next 
friend of the drunkard, had notice of the inquisition. 
Heid, that this did not change the defendant’s position as 
to the proof of capacity. Ib. 


EQUITY. 

1, Preliminary injunction: equity regards purpose and not 
form.— An appeal from a preliminary injunction must 
be decided on the state of the case at the time of the 
decree. Lyon's Appeal. 

2. A wife owned land subject toa mortgage; judgments 
were recovered against her husband; the creditors alleged 
the land belonged to him. Thecreditors bought the mort- 
gage and issued execution on it, for the purpose of secur- 
ing the judgment. On application in equity, the court 
enjoined the creditors from proceeding until they should 
execute an assignment to the wifeon her payment of 
debt, interest, cost, etc., of the mortgage. Ib. 

8. The party had a right at law to execution on the 
mortgage, but equity will look at the use to be made of 
the power, and if it be aside from the legal right to have 
satisfaction, will restrain the improper use. Ib. 

4, The whole right of the party is to receive the mort- 
gage money; process upon it is merely the means to 
obtain it. Ib. 

5. If the purpose was to use the mortgage for collecting 
from the wife’s property a debt due by the husband in a 
manner to cause irretrievable injury to the wife, equity 
will relieve on such terms as will enable the party to 
Tealize his mortgage-debt. Ib. 

6. It is against lawand equity to sell a wife’s property 
fora debt of her husband, and the party will be re- 
strained. Ib, 





EVIDENCE. See Damages, 8, 9. 
FORFEITURES. See Custom. 


HUSBAND AND WIFE, 


1. Sale of wife’s land.—In a contract for sale of a wife’s 
land her name preceded her husband’s, and the contract 
contained a covenant of warranty; this was notice to 
the purchaser that it was the wife’s land. Colburn et al. 
v. Kelly et al. 

2. The contract was signed by the husband and wife, 
but was not acknowledged, — Held, that the wife was not 
bound, Ib, 

INFANT. 

1. Support of, by step-father. — A minor step-daughter re- 
sided with her step-father as a member of his family. To 
recover for her maintenance, etc., after her death it was 
held that the father must prove a contract with her 
guardian. Buckman’s Appeal. 

2. The guardian allowed the father the interest of her 
estate; this afforded an inference of an intention to pay 
that much and no more, Ib. 

8. A release had been executed by the father and his 
wife, who was the mother of the minor, to the guardian, 
reciting the father’s services, etc., that he had not been 
compensated, and acknowledging the receipt from the 
guardian of a sum of moneyin payment. The release, 
by order of the wife, was not delivered, nor the money 
paid tothe husband. Held, that the paper was not evi- 
dence of an agreement between the father and the 
guardian. Ib. 

LEGAL TENDER, ; 

1. Contracts to be paid in gold. — A ground rent payable in 
“gold or silver lawful money of the United States,”’ must 
be paid in coin or its equivalent. Rankin v, Dernott. 

2. Since the passage of the legal-tender acts there are 
two descriptions of money in use, coin and notes, both 
authorized by law ; contracts to pay in either are equally 
sanctioned by law. Ib. 

3. The supreme court of the United States having held 
that express contracts to pay coin dollars can be satisfied 
only by the payment of coin dollars, the distinction 
taken in this court between contracts fora specific article 
and contracts for Jawful money is unimportant, Ib, 


LIFE INSURANCE. See Custom, 


PARTNERSHIP, 


1, Settlement. —To enable one partner to recover against 
his fellow, there must be asettlement and a balance found 
to be due. Ferguson, adm’r, v. Wright, adm’r. 

2. A balance was struck in favor of J., a partner, on the 
books of the firm, after his death; similar balances were 
struck in favor of other partners. This was evidence 
only how J. stood with the firm including himself, not 
how he stood with his partners. Ib. 

3. It was the right of the survivors to settle the affairs 
of the company before they could be made liable to the 
estate of their deceased fellow. Ib. 


PAYMENT. See Legal Tender, 


PRINCIPAL AND SURETIES, 

1. Liability of sureties to bond.— Waid had been elected 
treasurer of a society annually for a number of years, 
He was elected in 1861, the treasurer’s book showing a 
balance then in his hands; he gave bond with sureties 
to deliver at the expiration of his term all moneys, etc., 
in his hands; he resigned, having received since his last 
election less money than he paid out during the same 
time, but from moneys previously received there was a 
balance against him. Held, that the sureties were liable 
on the bond at the suitof thesociety. Breidegam v. Hoff- 
master. 

2. Evidence that Waid had given adequate sureties, 
none of whom were those on last bond, for each of the 
prior years, was inadmissible. Ib. 
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8. Evidence that at the date of the last bond Waid was 
insolvent, that the sureties were not informed of the bal- 
ance in his hands, and that it was known to the society, 
was inadmissible. Ib. 

4. The plaintiffs were not bound to inform the sureties 
of the amount with which Waid stood charged unless 
asked. Ib. 

5. In the absence of evidence to show that Waid had 
used the funds improperly, the presumption was that 
they were in his hands when the bond was given. Ib. 

REAL INTERESTS. 

1, Statute of frauds: growing crops: standing timber.—A 
contract for standing timber on a tract of land, to be taken 
off at discretion as to time, is an interest in land, is within 
the statute of frauds, and its transmission must be in 
writing. Patterson’s Appeal. 

2. Growing creps, the product of agriculture, pass to the 
administrator, and are liable to be sold on execution as 
the personal chattels of a debtor. Ib. 

8. With few, if any, exceptions, real interest seized in 
execution are to be sold and pass as real estate. Ib. 

4, T., owning an interest in standing timber, assigned 
it to S. by writing absolute on the face, but with a parol 
agreement that it should be re-assigned when S. should 
be repaid advances, etc. 8S. sold to H. without notice of 
the collateral agreement. Held, that H. took a full title. Ib. 


SALE OF LAND, 


1. Sale by widow of her life interest.— A grantor, describ- 
ing herself as the widow of Miner, conveyed to “‘ Thomas, 
his heirs, executors, administrators, and assigns, all her 
estate, right, title, interest, claim, and demand whatso- 
ever” in a piece of land, “ to have and to hold the prem- 
ises hereby granted * * * unto Thomas, his heirs, etc., for 
and during the life of the said (grantor), the interest here- 
by conveyed being an estate of freehold for and during the 
life of said (grantor), and being all the interest of her the 
said (grantor) in the estate of the said Miner deceased, as 
his widow, of, in, and to the premises above described.” 
Heid, a conveyance of whatever interest the grantor had 
as widow or otherwise. Miner’s Appeal. 

2. Miner left. two children who died intestate, unmar- 
ried and without issue, before the widow made the con- 
veyance. The conveyance was to be interpreted in the 
light of these extrinsic facts. Ib. 

8. On the death of her children, the widow was seized 
of a life estate in the whole property, both interests con- 
stituting but one estate. Ib. 

4. The conveyance being a deed pollis to be taken most 
strongly against the grantor, if there be any ambigu- 
ity. Ib. 

5. If there be doubt as to the intent, surrounding cir- 
cumstances and the acts of the parties at and subsequent 
to the transaction may be considered to ascertain it. Ib. 


WILL. 

1. Construction of : remainder construction of word “* then.” 
A testator devised to his son for life “ and from and im- 
mediately after his decease, then for the use and behoof 
ofall and every child and children of said (son) that shall 
then be living, and the lawful issue of such as shall be 
deceased, * * * and for want of such child or children or 
lawful issue, then in trust for the use and behoot of my 
right heirs forever.’’ The son died unmarried and with- 
out issue. Held, that the son took an estate for life, and 
that the remainder in fee to the children and issue of 
those deceased was contingent. Held, also, that the heirs 
of the testator who were living at Ais death took under 
the last limitation. Buzby’s Appeal. 

2. A remainder is to be regarded as vested rather than 
contingent, if such construction be possible. Ib. 

8. If the prior fee be contingent, a remainder may be 
created to vest in the event of the first estate never tak- 
ing effect, though it would not be good as a remainder 
if it was to succeed instead of being collateral to the con- 
tingent fee. Ib. 








4, As a general rule of construction, a gift to heirs or 
next of kin of a testator refers to those who are such at 
the time of his death, unless a different intent is plain; 
and if the tenant for life be such heir or next akin, he will 
not be excluded. Ib. 

5. When it clearly appears that the testator intended 
his heirs at law or next of kin at the death of the tenant 
for life, such intent will prevail. Ib. 

6. The word “then,” as introductory to the gift over 
after the death of the tenant for life, will not vary the 
Tule, unless such be clearly the intention. Ib. 


————— 


THE LATE ROBERT COOPER GRIER. 


The Philadelphia Day gives the following biograph- 
ical sketch of the late ex-Judge Grier : 


Judge Grier was born in Cumberland county, in this 
State, March 5th, 1794, His father, the Rev. Isaac Grier, 
soon after the birth of his son, removed to Lycoming 
county, where he carried on farming, taught school, and 
preached to three congregations. He was a good teacher 
of Greek and Latin, and educated his son until he was 
seventeen years of age, when he entered Dickinson col- 
lege. Previous to this, in 1806, the father removed to 
Northumberland to take charge of an academy there, 
which, under his management, attained so high a 
character that it received a charter asa college. Rob- 
ert was graduated in 1812; and, after teaching fora 
year at Dickinson college, he returned to Northum- 
berland to aid his father, who was growing infirm, 
and who died in 1815. Robert, though only twenty- 
one years of age, was appointed to succeed his father as 
principal, and for a year or two taught Greek and Latin, 
mathematics, and astronomy, lectured on chemistry, and, 
in the intervals of his professional duties, studied law 
with Charles Hall, Esq. He was admitted to the bar in 
1817, and for ashort time practiced law in Bloomsburg, 
whence he removed to Danville. Here he pursued his 
profession with energy and success, supporting his 
mother and ten brothers and sisters, younger than him- 
self, whom he liberally educated. On the 4th of May, 
1833, he was appointed by Governor Wolf president 
judge of the district court of Allegheny county. In 
the same year he removed to Allegheny City, where 
he remained until September, 1848, when he removed to 
Philadelphia, where he continued to reside until the time 
of his decease. On the 4th of August, 1846, Judge Grier 
was nominated by President Polk one of the associate 
justices of the supreme court of the United States, in 
place of the Hon. Henry Baldwin, deceased, and was 
unanimously confirmed by the senate on the next day. 

Before speaking of the close of Judge Grier’s official 
career, it is proper to say more of his private character. 
His support of his mother and ten brothers and sisters, 
to which we have already referred, when he was yet 
young in the law, was an act which richly merited the 
success he subsequently enjoyed, and should win for his 
memory the respect of every one., It was an undertak- 
ing that might have discouraged a young man of less 
determined character and ability, though equally liberal 
and affectionate at heart. The support of eleven persons 
and the liberal education of them was a gigantic work for 
a young man left in poverty and just entering upon the 
practice of his profession. But young Grier assumed this 
burden, and carried it with an upright form and cheerful 
front, overcoming all difficulties. His brothers were well 
and liberally educated and settled in business or profes- 
sions. His sisters lived with him till they were married, 
and his mother (who was the daughter of the Rev. Robert 
Cooper, of Cumberland county) until she died. As ason 
and father, as well asin all subsequently formed domestic 
relations, his private life was distinguished by the kindest 
and tenderest affections, and no man was more beloved 
by his family and friends, 
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His brothers and sisters being all settled in life, Mr 
Grier, in the year 1829, married Miss Isabella Rose, the 
daughter of John Rose, Esq, a native of Scotland, who 
came to this country in 1798. Mr. Rose was a gentleman 
of education and refinement, and was possessed of a 
considerablee state. He purchased a farm near Williams- 
port, upon which he resided until his death, and which 
afterward became the property of Judge Grier. To this 
farm and the fine fishing grounds in that region of the 
state, it was the habit of the deceased to repair annually, 
until his declining health prevented, to indulge in his 
favorite enjoyment oftrout fishing. Nothing was suffered 
to interfere with this excursion. Every June he was 
sure to find his way to Lycoming or Loyalsock creek: 
with a few select companions, and all the necessary 
tackle and apparatus for catching and cooking his 
fovorite fish, together with all the requisite accompani- 
ments to give relish to this unequaled piscatorial luxury. 
The invigorating atmosphere of this region, and the de- 
lightful recreation these excursions afforded, always re- 
paired the partially exhausted powers of the judge and 
fitted and fortified him for the ensuing year’s labors on 
the bench. 

Judge Grier was a man of studious habits, and his 
studies were not confined alone to the law, though he 
was profoundly conversant with its mysteries. He was 
fond uf studying the dead languages, in which his early 
training had rendered him highly proficient. Down to 
his latest years he was a daily reader, and very critical 
student, of the New Testament in its original Greek, and 
of the leading classical works. 

The professional course of Judge Grier, while at the 
bar, was marked by high integrity of purpose and fidelity 
to his clients. In many cases where his clients were poor 
he went through arduous conflicts without remuneration, 
In conducting his case he did not trouble himself greatly 
about its mere technicalities; he regarded mainly the 
principles involved in it, and, arguing upon this basis, 
his views were clear and logical, and always delivered 
with great distinctness and force. 

While presiding judge of the district courtat Pittsburg, 
he enjoyed the fullest confidence of the bar and of the 
public. Great deference was paid to his decisions, and 
with the jury his charge was every thing. They had 
entire confidencein his integrity and learning, and knew 
that he aimed only to arrive at justice. Feeling the con- 
sciousness of power within himself, and leving justice 
above all things, he feared not, but rather desired the 
examination of his opinions by those who had the 
power and the responsibility of sustaining or reversing 
them. 

After his elevation to the supreme court of the United 
States, Judge Grier’s judicial reputation became estab- 
lished throughout the country. His opinions bear testi- 
mony to the correctness of the professional estimate of 
their value. They show extensive learning and re- 
search. They are confined, in all cases, to the issues of 
thecase. They contain no dicta: they form no essays. 
The conclusion arrived at is pronounced with the bold- 
hess of a fearless spirit, conscious of its own rectitude, 
Tegardless of all consequences, save the single aim of 
bringing to light the truth, and giving effect to the law. 

After having sat upon the supreme bench of the United 
States for nearly twenty-four years, Judge Grier volun- 
tarily left it on the 3lst of January, 1870. Until the sum- 
mer of 1867, his health had been so remarkably good that 
he was never absent from the court. In that summer, 
however, partial paralysis seriously impaired his physi- 
cal health, and having now attained the age of seventy- 
six years, and discharged judicial duty for nearly forty, 
he deemed it proper, in view of increasing infirmities, to 
inform the president of his wish to retire from the bench. 
The president received his resignation, and wrote him a 
letter which our readers saw at the time, and which did 
48 great honor to the head and heart of General Grant, 
a it did to the judicial and personal merits of Judge 





Grier. After expressing his regret respecting the 
declining health of the retiring judge, the president said: 

“In looking upon your long and honorable career in 
the public service, it must be especially gratifying to 
yourself to remember, as it is my agreeable duty and 
privilege on the occasion thus directly to recognize, the 
great service which you were able to render to your 
country in the darkest hour of her history, by the vigor 
and patriotic firmness with which you upheld the just 
powers of the government, and vindicated the right of 
the nation under the constitution to maintain its own 
existence.” 

Upon the adjournment of the court, on the day when 
Mr. Justice Grier last sat with it, and after his return to 
his own residence, his brethren waited upon him ina 
body, to express their assurances of gratitude for his 
services, veneration for his character and best wishes for 
his happiness. This was done in the form of a letter, 
which was signed by all the remaining judges, and which 
was read to him by the chief justice. The contents of 
this letter constituted the highest compliment that could 
have been paid toany man under like circumstances. 
The chief justice was sensibly affected during the read- 
ing of it, as were also his associates. Judge Grier was 
even more affected. He received the letter from the 
chief justice, promising to acknowledge it in writing the 
nextday. His answer was as follows: 


‘* WASHINGTON, February 1, 1870. 

** To the Hon. Salmon P. Chase, Chief Justice, the Hon. Sam- 
wel Nelson, and others, Associate Justices of the Supreme 
Court of the United States. 

**My Dear Brethren — Your letter, read to me by the 
chief justice, last evening, quite overcame me, and I 
could then make no reply. I promised to respond in 
writing. 

** My pen, even now, cannot express the profound emo- 
tions it awakened; sentiments of esteem and affection 
toward each one of you; sentiments of regret, not un- 
mingled, I trust, with resignation, that increasing in- 
firinities have compelled our separation, and sentiments 
of gratitude for such a testimonial from my brethren at 
the close of my long term of service, 

“In my home in Pennsylvania, whether life be long or 
short, you may rest assured I shall always cherish for 
each of you warm affection and sympathy. 

“That God’s blessing may rest upon the supreme court 
of the United States, and upon each of its members, is 
the fervent prayer of your late associate and brother. 

“R, C. GRIER.” 


On the morning previous to Judge Grier’s retirement, 
a testimonial letter, similar to that of the justices, from 
members of the bar of the United States, was delivered 
tohim, This letter was signed by a very large number 
of the leading lawyers of America, including the venera- 
ble Thomas Ewing, of Ohio; Reverdy Johnson, of Mary- 
land; Lyman Trumbull, of Illinois; Benjamin William- 
son, of New Jersey; William M. Meredith, Benjamin 
Harris Brewster, Peter McCall, George W. Woodward, 
and others, of Pennsylvania, and over a hundred and 
fifty of other eminent lawyers from almostevery state in 
the Union. To this letter Judge Grier replied in fitting 
terms, paying a proper tribute to the high character of 
the bar of the United States. He concluded by saying 
that “to a continuation of suéh personal intercourse as 
my now imperfect health allows, I look forward with 
hope and with satisfaction.” 

It is deeply to be regretted that this personal intercourse 
with his legal and other friends was permitted to Judge 
Grier for only about eight months. After a long, labori- 
ous, and highly useful and honorable life, he has gone to 
meet the Great Judge of all, leaving those who mourn 
his loss the compensating knowledge that his life on earth 
was just, as well as long, and that his survivors have far 
more to regret than himself. 
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REVENUE TAX ON DIVIDENDS. 


PHILADELPHIA AND READING RAILROAD COMPANY 
v. BARNEs et al. 

The tax upon dividends of railroad and other coporations, de- 
scribed in section 122 of the revenue act of 1864, is a part of the 
tax imposed by the 116th section of said act, and sections 120, 
121, 122, and 123, only provides a peculiar method for collecting 
the tax imposed by said 116th section. 

Tue provision in section 119, that taxes on income should be levied 
on the first day of May in each year, until and including the 
year 1870, and no longer, has reference to income for the year 
ending on the 31st day of December next preceding the levying 
of the tax, and the income of 1870 is not embraced. 

Therefore, where a railroad company refused to retain and pay 
over to the government the five per cent tax on dividends 
earned in 1869, but declared payable in 1870, — Held, that the as- 
sessor was without authority to assess the tax on such divi- 
dends (prior to the act of July 13, 1870), or to enforce its pay- 
ment by a distress ; held, also, that the act of July 13th cannot 
be construed to affect vested rights, or to make it obligatory on 
the plaintiffs to do that which they were not bound to do prior 
to its passage 


CIRCUIT COURT OF THE UNITED STATES — EASTERN DIS- 
TRICT OF PENNSYLVANIA, 


Opinion by Strong, J. September 19, 1870. 

The substance of the second plea, to which there has 
been a demurrer, is, that the plaintiffs, who are a rail- 
road company, declared a dividend on their capital stock 
to their stockholders, on the 22d of December, 1869, as part 
of their earnings, incomes, and gains made and accrued 
between July Ist, 1869, and December Ist, 1869, and that the 
dividend was declared payable to the stockholders on and 
after the 17th of January, 1870. The plea further avers 
that a return thereof was afterward made to the assessor 
of internal revenue of the United States, and a tax of 
five per cent of the amount of the dividend was assessed 
by him upon the plaintiffs, which was due and payable 
on or before March 31, 1870; that notice of the assessment 
was duly given, and a demand for payment was made 
upon the plaintiffs by the district collector; that the tax 
was not paid in response to the demand, whereupon the 
defendants, who were the collectorand deputy collectors, 
on the 5th of May, 1870, made a distress for the tax, to- 
gether with 5 per centum additional thereto, and the in- 
terest accrued thereon, and that this was the supposed 
trespass, etc. 

It is a plea of justification; and, in order to determine 
its sufficiency or insufficiency, it is necessary to inquire 
whether there was any legal warrant for assessing and 
collecting such a tax. If there was, it is conceded it must 
be found in the internal revenue act of congress of June 
30, 1864, as amended by its supplements. The primary 
question then is: Whether that act authorizes the levy 
and collection of a tax upon dividends declared by rail- 
road companies in 1869, but declared to be payable ata 
time after December 3ist of that year, and therefore not 
receivable by the stockholders until in the year 1870? 

It is, of course, essential to the inquiry, that it be de- 
termined whether the tax upon railroad dividends was, 
by the act of 1864, made a permanent tax, or whether it 
was of temporary duration, like the income tax upon 
other gains and profits. I have no doubt that the tax 
upon dividends made by such companies, and upon the 
interest payable by them, described in the 122d section, 
is a part of the five per cent tax imposed upon all in- 
comes by the 116th section. By the 116th, as amended by 
the act of 1867, it was enacted that there should be levied, 
collected, and paid annually, upon the gains, profits, and 
income of every person residing in the United States, or 
of any citizen of the United States residing abroad, 
whether derived from any kind of property, rents, infer- 
est, dividends, or salaries, or from any profession, trade, 
employment, or vocation carried on in the United States 
or elsewhere, or from any source whatever, a tax of five per 
centum on the amount so derived over one thousand dol- 





lars. The same section declared that the tax therein pro. 
vided for should be assessed, collected, and paid upon the 
gains, profits, or income for the year ending the 3lst day 
of December next preceding the time for levying, collect. 
ing, and paying said duty. What that time was directed 
to be, as well as the duration of the tax, was defined by 
the 119th section, which enacted as follows: “‘ That the 
taxes on incomes herein imposed shall be levied on the 
Ist day of March, and be due and payable on or before 
the 30th day of April in each year, until and including 
the year 1870, and no longer.” It is noticeable that the 
language of the ll6th section is very comprehensive, It 
extends to income of every description, whether derived 
from labor or property ; and it particularly mentions that 
derived from interest-and dividends, adding the words 
“or from any source whatever.” It is true, that in the 
provisions made by congress for estimating or ascertain. 
ing the gains, profits, and income of any person, there are 
certain apparent exceptions. The ll7th section, ag 
amended by the act of 1867, required that there should be 
included in the estimate, inter alia, the share of any per- 
son of the gains and profits of all companies, whether in- 
corporated or partnership, who would be entitled to the 
same if divided, whether divided or otherwise, “‘ except 
the amount of income received from institutions or cor- 
porations whose officers, as required by law, withholda 
per centum of the dividends made by such institutions, 
and pay the same to the officer authorized to receive the 
same, and except that portion of the salary or pay re- 
ceived for services in the civil, military, or naval, or 
other service of the United States, including senators, 
representatives, and delegates in congress, from which 
the tax has been deducted.” But these exceptions recog- 
nize the dividends and interest received from such com- 
panies, and the gains from the salaries or pay of United 
States officers, as a part of the tax payer’sincome. They 
are obviously introduced as a guide to the return of in- 
come, which the next following section requires to be 
made to the assistant assessor, and because a special 
mode of collecting the tax on such dividends, interest, 
and salaries was intended to be provided. 

It is indispensable to a correct understanding of the 
statute that all its sections relating to the same subject 
be read and considered together. Those numbered from 
116 to 123, inclusive, are all classified under the title “ in- 
come,”’ and they manifestly relate to the same subject. 
Together, they constitute a system devised to impose and 
collect a tax upon income or gains from any source what- 
ever. The subject of the tax is one and the same, though 
consisting of numerous constituents. But the mode of 
assessment and of collection is different as applied to the 
constituents of income. Of a portion of his gains the 
tax payer is required to make a return to the assistant 
assessor, and himself pay the tax on that portion to the 
district collector. But a different mode of collection is 
prescribed for the tax upon the dividends of banking, 
trust, and insurance companies by the 120th section of the 
act, and, by the 122d section, for the tax upon dividends 
declared and paid, and upon accumulated profits made, 
and upon interest paid on permanent loans by railroad, 
canal, turnpike, or slackwater navigation companies. 
Still, the tax is upon the individuals whose gains such 
dividends and interest are, and it is a tax at the same 
rate as that collected from other income; but the corpo- 
rations are made the agents of the government to collect 
it. Stillanother mode is prescribed by the 123d section 
for collecting the tax upon that part of a tax payer's 
gains which consists of salaries received from the federal 
government, or of payments for his services as an officer 
of the United States. That the disbursing officers are re- 
quired to deduct at the same rate per cent. It is very ob- 
vious to me, that these are only variant modes of collect- 
ing the tax on income imposed by the 116th section of the 
act. These portions of income were not required to be 
included in the general estimate, or in the return made 
to the assistant assessor, because their amount was 4s 
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certainly ascertainable by the corporations or officers 
required to collect it, as it could be by any return 
of the tax payer himself. Such a construction is de- 
manded alike by the letter and the general spirit of the 
act. There is nothing to warrant the belief that con- 
gress intended to impose a burden upon income de- 
rived from one species of property greater or longer 
continued than that imposed upon the income from 
other property, or that they intended to discriminate 
against federal officers, and compel them to pay tax on 
their salaries, after taxes ‘upon all other salaries had 
ceased. The dividends received by a shareholder of a 
railroad company, or a canal, turnpike, or slackwater 
navigation company, or of a banking, trust or insurance 
company, are, in every sense, as much his income as are 
the dividends he may receive from any other company; 
forexample,a bridge or a manufacturing corporation, 
So is the interest received for loans toa railroad com- 
pany as truly income of the bondholder as is the interest 
received by him on permanent loans to any other cor- 
poration, or to natural persons. Was it the intention of 
congress to enact that one who lent his money to a tele- 
graph company, or toa mining or manufacturing com- 
pany, should be exempt from a tax upon his interest re- 
ceived after December 3ist, 1869; but that one who lent 
toacanal or railroad company should continue to pay 
the tax indefinitely and forall time? Is such a reason- 
able construction of the act of 18642? And again: the 
salary of an officer of the United States is his income as 
certainly as the salary received by another from a cor- 
poration is his. Was it designed to tax one and exempt 
the other? To my mind the actshows no intent tomake 
such discriminations. I must regard the 120th, 12lst, 
122d and 123d sections, not as imposing a distinct tax 
upon the subjects mentioned in them, butas having only 
the purpose to prescribe a peculiar mode of securing the 
collection of a portion of the tax previously imposed by 
the 116th section. And such, I think, has been, in effect, 
the construction adopted by the supreme court. In 
Jackson v. The Northern Central Railroad Co., a case tried 
in the circuit court of the United States for the district 
of Maryland, the primary question was, whether the tax 
oninterest payable by railroad companies was charge- 
able against non-resident aliens, and it was ruled by the 
chief justice that it was not. The ruling was based upon 
the position, that the tax on such interest was the same 
as that imposed by the 116th section, viz., a part of the 
income tax, and that as the 1l6th section did not inclade 
non-resident aliens, the tax on interest spoken of in the 
122d was not chargeable against them — the deduction of 
five per cent being only a mode of collecting the income 
tax. This decision was subsequently affirmed in the su- 
preme court (7 Wallace, 262), and the language of the court 
was as follows: ‘‘The decision was placed mainly upon 
the ground, that, looking at the several provisions bear- 
ing upon the question, and giving to them a reasonable 
construction, it was believed not to be the intent of con- 
gress to impose an income tax on non-resident aliens; 
that they were not only not included in the description 
of persons upon whom the tax was imposed, but were 
impliedly excluded by confining it to residents of the 
United States and citizens residing abroad [an exclusion 
only found in the 116th section], and that the deduction 
from the prescribed income of the interest on these rail- 
road bonds, when paid by the companies, was regarded 
as simply a mode of collecting this part of the income 
tax. Weconcur in this view.” I understand this case 
as determining several things: Ist. That the 116th and 122d 
sections of the act of 1864 are parts of one system, devised 
for income taxation; 2d. That the tax on railroad divi- 
dends, and on interest of railroad indebtedness, is not a 
different tax from that imposed upon income generally; 
and, 3d. That the 122d section was intended merely to 
Provide a special mode of collection fora part of the tax. 

Accepting, then, the conclusion, that the tax on rail- 
Toad dividends, etc., is only a part of the tax on income 





generally, imposed by the 116th section, and thaf the pur- 
pose of the 122d was not to impose a distinct tax, but to 
designate collectors and provide a special mode of collec- 
tion, I proceed to consider what is the effect of the limi- 
tation clause in the 119th section. I have already quoted 
it; 1 quote it again for convenience: ‘‘ The taxes on in- 
comes herein imposed shall be levied on the Ist day of 
May, and be due and payable on or before the 30th day 
of June in each year, until and including the year 1870, 
and no longer.’”’ Whatever else this clause may mean, it 
manifestly embraces, in terms, taxes on all income from 
any source — income upon which the act imposeda tax. 
It excepts none,. It does not speak of taxes on income, a 
return of which is required to be made by the tax payer, 
but its language is, “‘taxes on incomes herein imposed,” 
The 119th section imposes no tax, The reference must, 
therefore, be to taxes on income imposed by other sec- 
tions of the act — to all of them, as well those on railroad 
dividends, etc., as those on dividends made by telegraph 
companies, or gains received from any other source. 
The clause also manifests a clear intent, that the in- 
come to which it refers should not be subject to a tax, 
unless derived or received prior to January Ist, 1870. This 
appears clearly when construed in connection with the 
116th section, as it must be, That section enacted, as has 
already been noticed, that the tax therein provided for, 
including the tax on income from any source whatever, 
should be assessed, collected and paid upon the gains, 
profits and income for the year ending the 3lst day of 
December next preceding the time for levying, collecting 
and paying said tax. This provision must be assumed to 
have been in the mind of congress when the 119th section 
was framed. Therefore, though the last tax was required 
to be levied on the Ist of March, 1870, it was designed to 
be a tax on the income of 1869; for unless the time for the 
levy had been fixed in 1870, a large portion of the income 
of 1869— probably much the largest portion — would have 
escaped the tax entirely. Then the provision that the 
taxes on income should be levied on the first day of May 
in each year, until and including the year 1870, and no 
longer, must mean that the income of 1870 should not be 
subject to taxation. Ifthe income referred to was all in- 
come, as I have shown it was, in terms, it is difficult to 
avoid the conclusion, that the act of congress authorizes 
no tax upon any income accrued, derived or received 
from any source during the present year. The only doubt 
Ientertain in regard to the soundness of this interpre- 
tation is raised by the fact that the limitation mentioned 
in the 119th section is applied to the time of the levy, and 
that no express mention is made of taxes on railroad di- 
vidends, etc.; but, upon reflection, I think such express 
mention would have been superfluous, except, perhaps, 
to solve a doubt, which does not appear to have been in 
the mind of congress, It seems tome that light is thrown 
upon the subject, by observing what must have been the 
course of thought in the legislative mind when the sys- 
tem of income taxation was devised and expressed in 
the statute, The first thought was that of an annual tax 
upon all annualincome. That was embodied in the 116th 
section. Next arose the inquiry, whether the tax should 
be upon the income of the current year, or upon that of 
the year next preceding its collection. That was an- 
swered in the samesection. Obviously, the inquiry then 
arose: How shall the income be ascertained? and for 
that provision was made in the 117th and 118th sections, 
Then followed the 119th, which provided for three things: 
Ist. At what time in each year the levy should be made 
and the tax become payable. 2d. How long the tax should 
continue. And, 3d. How it should be collected. Then fol- 
lowed some special provisions, not imposing any new or 
distinct tax, but in aid of the collection of the tax previ- 
ously imposed. It seems to have occurred to congress, 
that, as to a portion of income, mainly dividends, in- 
terest on funded debt of large corporations and federal 
salaries, the machinery ofa return to the district assist- 
ant assessor was unnecessary; that the amount of such 





298 


THE ALBANY LAW JOURNAL. 





income was more readily and more certainly ascertain- 
able in another way; and that the collection of the tax 
might more easily be made by the institutions that had 
the income in hand than by the district collectors. Hence 
the provision made in the 120th, I2Ist, 122d, and 123d sec- 
tions, intended to direct peculiar and exceptional modes 
of collection, and nothing more. It is true, they com- 
pelled the payment of the tax before the expiration of the 
year in which it was received ; and in that respect, as well 
as in the mode prescribed for collection, they distin- 
guished between the kinds of income specified and in- 
come generally. But the act guarded against gross ine- 
quality by authorizing a deduction of the income upon 
which the tax had been paid from the estimate returned 
to the assessor. 

Upon the whole, in view of these considerations, I am 
of opinion that, except as to the time and mode of collec- 
tion, congress bad no intention of placing the tax on 
those species of income mentioned in the 120th, 121st, 122d 
and 123d sections on any different footing from the tax on 
all other income, and that the statute does not impose on 
it a burden greater or longer continued than is laid upon 
income generally. And I am confirmed in my opinion 
by the conviction that it allows a reasonable construction 
to the act of congress. If lam wrong in my conclusions, 
ifatax upon railroad dividends, made payable to the 
stockholders in 1870, or upon interest upon railroad debt 
falling due in 1870, may be charged and collected under 
the act, then the tax is grossly unequal, and that part of 
a person’s income which consists of such dividends is 
subjected toa burden from which other income is ex- 
empt. Under the act of 1864a tax has been levied upon 
all incomes, including those from dividends and interest 
of railroad companies in every year from 1864 to 1869, in- 
clusive. Six of these annual taxes have been laid. I refer 
now only to those levied under the act of 1864. And the 
tax upon such portions of each annual income as consist 
of railroad dividends has been paid by the companies, 
and presumably charged to tlie stockholders. If it has 
not been thus paid, that income has been returned to the 
assistant assessor, and charged by him; for, as directed 
by the 117th section, only that income from dividends 
and interest was allowed to be deducted from the general 
aggregates which had been assessed, and the tax upon 
which had been paid by the institutions from which it 
was derived. Income from railroad dividends has, there- 
fore, paid six annual income taxes, and no more have 
been assessed against other income, It is not to be pre- 
sumed, in the absence of a clearly expressed contrary 
intent, that a discrimination was intended, 

But I may not overlook the latter act of congress, 
passed July Mth, 1870, the 17th section of which enacts 
“that sections 120, 121, 122 and 123 of the act of June 30th, 
1864, entitled ‘ An act to provide internal revenue to sup- 
port the government, to pay interest on the public debt, 
and for other purposes,’ as amended by the act of July 
13th, 1866, and the act of March 2d, 1867, shall be construed 
to impose the taxes therein mentioned to the first day of 
August, 1870, but after that date no further taxes shall be 
levied and assessed under said section.”’ This was doubt- 
less intended as a legislative construction of the sections 
of the act designated. I shall not pause to inquire how 
far the law-making power can determine authoritatively 
the meaning of an existing statute. The construction or 
interpretation of a statute would seem to be, ordinarily, 
a judicial rather than a legislative function. I know 
that acts declaratory of the meaning of former acts are 
not uncommon. They are always to be regarded with 
great respect, as expressive of legislative opinion. 
so far as they can operate upon subsequent transactions, 
they are of binding force and unobjectionable. 
well settled that they cannot operate to disturb rights 
vested or acquired before their enactment, or to impose 
penalties for acts done before their passage — acts lawful 
when they were done. It is always presumed that 





And, | 


But it is | 


the legislature had no intention to give them such an 
effect, 

Now, if the income tax imposed by the act of 1864, and 
its supplements, expired with the 3lst of December, 1869 
(except that the law provided for the collection of that 
portion of the tax on the income of 1869 which had not 
been paid), if the act of 1864 did not prescribe a tax upon 
dividends made and interest paid by railroad companies 
after December 31st, 1869, as I have endeavored to show, 
it was not the duty of these plaintiffs to pay to the dis. 
trict collector five per cent of the dividend made by them, 
and declared payable January 17, 1870, and they had no 
authority to detain any portion of it from their stock- 
holders, It was their right, as well as their duty, to pay 
over the entire dividend to the shareholders who had 
then acquired a vested right in it. And the plea of the 
defendants does not aver that the whole dividend was 
not at once thus paid over. Then the distress, which the 
plea attempts to justify, was made to enforce the per- 
formance ofaduty that had no existence. It was sub- 
Stantially an attempt to enforce a penalty upon the 
plaintiffs for an omission to do that which they had no 
right to do— a penalty equal to the amount of five per 
cent tax with an additional five percent thereon. It is 
to be remembered, that the tax is levied upon the share- 
holders, and that the company is merely the government 
agent to collect it. Its liability to a distress, if any there 
be, arose out ofan unlawful failure to collect the tax and 
pay it over. But the failure was not unlawful at the 
time. Surely, it will not be maintained that the declara- 
tory act of 1870 can be regarded as operating retrospect- 
ively to make the act or omission of the plaintiffs un- 
lawful, and punishable as an offense, when the act or 
omission was innocent at the time when it occurred, 
Were it conceded that the construction given by congress 
is binding in all cases where it would not disturb vested 
rights, or operate practically as an ex post facto law, it is 
not to be presumed it was intended for application to 
such a case as the present. Of course, I &m not to be 
understood as maintaining that in July, 1870, when the 
declaratory act was passed, congress had not power to 
impose a tax upon any income that had been received 
before that time. What I mean to say is, that it is not 
to be admitted congress intended by that act to sub- 
ject any institation toa penalty for not having, before 
its passage, collected a tax which had not been imposed, 

Is, then, a dividend declared December 22d, 1869, but 
declared to be payable January 17, 1870, income of 1869, or 
of 1870, within the meaning of the act of congress? I 
think it must be income of the latter year. True, it was 
earned by the company in 1869, but it was not available 
to the stockholder. The act speaks of income derived 
from any kind of property, etc. It seems to contemplate 
atax upon income received, or receivable —something 
out of which the tax can be paid. If it were not 
so the tax might be exacted for that which never 
came, and never could come, into the hands of the tax 
payer. The language of the 122d section is also signifi- 
cant. In speaking of the companies therein mentioned, 
it declares, they “shall be subject to, and pay a duty of 
five per cent on the amount ofall such interest, or cou- 
pons, dividends, or profits, whenever the same shall be pay- 
able.” In other words, the duty arises when the divi- 
dend is payable. And such is the construction that has 
been given to the act, in accordance with which the taxes 
have been collected. Prior to the act of 1864 there wasa 
tax on the dividends at the rate of three per cent; and 
when, by that act, the rate was raised to five per cent, 
the commissioner of internal revenue issued a circular, 
dated July ist, 1864, declaring that “all dividends payable 
on and after July ist, no matter when declared, are sub- 
ject to the duty of five per centum.” Iam not aware 
that any different construction of the act has ever pre- 
vailed. My opinion, therefore, is, that the dividends 
declared by the plaintiffs must be declared as income of 
the stockholders for the year in which it became paya- 
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ble. It follows that the assessor was without authority 
to assess a tax upon it, and that the plea of the defend- 
ants does not justify the distress they made to enforce its 
payment by the plaintiffs, together with the payment of 
a five per cent additional penalty. 

Judgment on the demurrer is, therefore, directed 
against the defendants. 

James E. Gowen, Esq., for plaintiffs. 

Aubrey H. Smith, Esq., U.S. district attorney, for de- 
fendants. 





CORRESPONDENCE, 


EsToPPEL BY DEED. 


NEWTON, N. C., Sept. 18, 1870. 
Editor Albany Law Journal : 

Dear Sir — Desiring toelicit some discussion on the doc- 
trine of estoppel by deed, I will present this point with that 
view, and hope that it may receive some consideration. 
A. bargains and sells to B, certain real estate, and fails to 
execute a deed for the same. B. goes into possession and 
remains a few years, until a judgment is obtained against 
him, then reconveys to A. by deed. B.’s interest was sold 
and purchased by C, under the judgment and execution. 
C. institutes an ejectment against A. Is it estopped in de- 
nying B.’s title, under whom C, claims, by reason of the 
deed re-conveying to him A, ? 

Please publish the answer or discussion in your LAW 
JoURNAL, and oblige, 

Very respectfully. J. H. 


COLLATERAL AGREEMENTS. 
Detroit, October 4, 1870, 
Editor Albany Law Journal: 

Dear Sir—I have been not a little interested on reading 
in your journal this morning the article entitled *‘ Collat- 
eral Undertakings ;’”’ and especially that part in refer- 
ence to the rule that the consideration of a collateral 
promise must be expressed in the written instrument, 
which is necessary, under the statute of frauds, to render 
such a promise valid. Iam surprised that your superior 
courts, and even the legislature of your state, shall still 
be floundering about on that question. We have now in 
Michigan a section in force as law for more than thirty 
years, covering the subject in the following words: 


“See. 9. The consideration of any contract or agreement, 
or note or memorandum thereof, required by the provis- 
ions of this chapter to be made in writing, need not be 
set forth in such contract, agreement, note, or memoran- 
dum, but may be proved by any other legal evidence.” 
See Code of 1838, page 329; Code of 1846, page 327; 2 Com- 
piled Laws of 1857, page 945. 


I see that you, in the article in question, refer to Massa- 
chusetts as having passed a law on this subject that 
meets the difficulty of the case; and you do not refer to 
western states, many of which, I think, have statutes on 
the subject similar to that of Michigan. My dear sir, do 
you not comprehend that if you desire to find your exam- 
ples of wise legislation on most important subjects, it 
is necessary to seek for them among the western states? 

Truly yours, LEvI BIsHopP. 


Loop v. LITCHFIELD. 
Troy, October 6, 1870. 
Editor Albany Law Journal : 

Iam much obliged to Mr. James for his correction of my 
report of the case of Loop v. Litchfield, in the article on 
“Negligence,” forming one of the ‘‘ Humorous Phases of 
the Law.” It almost reconciles me to having committed 
an error, to have it pointed out so courteously. The case 
not having been reported, I relied on the abstract of the 
opinions prepared for your journal by a competent law- 
yer, who had had access to them, and examined them, 
and on information derived from a personal interview 
with him. If I was incorrect, it goes to show the unreli- 
ability of hearsay evidence. It certainly is not my wish 





to ‘‘render any case absurd merely to suit my purposes,” 
and I think the profession will agree with me, after read- 
ing Mr. James’ explanation, that this case stood in need 
of no misrepresentation to render it absurd. 

The only material difference between Mr. James’ state- 
ment and mine, after all, is in regard to the knowledge 
of the deceased respecting the defects of the wheel. It is 
due to my informant to say that he still insists that his 
information on this point was correct. Mr. James says 
the deceased was ignorant of the defects of the wheel. 
Accepting this as correct, the case is rendered only one 
shade less absurd ; and although Mr. James says the case 
as I reported it ‘“‘ could never have been made the ground 
of an action,” yet it seems that, even as he reports it, the 
court of appeals held it formed no good “ground of 
action.” 

With the light afforded by Mr. James’ explanation, my 
report should read thus: *‘ In Loop v. Litchfield (N. Y. court 
of appeals, June, 1870), an attempt was made to carry the 
doctrine of negligence to a greater extent than in any 
previous case. The squib case pales its ineffectual fires 
in comparison, and the balloon case collapses before it. 
A balance wheel already made and in hand, having de- 
fects which weakened it, was sold in 1862 toa person, who 
bought it for his own use, and who selected this wheel 
from a number because it ‘ was lighter and cheaper than 
the others.’ The defects in the wheel were pointed out 
to the purchaser, and fully understood by him. In 1864 
the purchaser put on it a saw belonging to the plaintiff’s 
intestate, and gave him the gratuitous privilege of using 
the machine. He so used it occasionally during the next 
two winters, and the rest of the time it was idle. In Oc- 
tober, 1866, while carefully using it, and without any 
knowledge of the defects of the wheel, the wheel burst by 
reason of those defects and killed the borrower. Held, 
that a defective piece of machinery like the one in ques- 
tion is not a dangerous or destructive agent, and immi- 
nently calculated from its nature to do injury to human 
life, and that the verdict for the plaintiff must be set 
aside. Suppose Fisher had lent Colea kicking gun, with- 
out informing him of its vice, and Cole had suffered from 
this propensity of the gun, could the latter have main- 
tained an action against the man who had sold Fisher 
the gun, informing him of its defect and perhaps selling 
it cheaper because of it? This would have been a case 
parallel with the buzz-saw case. But the court in this 
ease reversed the maxim, and made it read, ‘Sie ulere 
alieno ut non te leedas !*’ 

Mr. James says the action was founded on the rule laid 
down in Thomas v. Winchester (6 N. Y. 397), “* that one who 
sends into the world a ‘man-trap,’ or dangerous or de- 
structive agent, is liable to any innocent person who is 
injured by it,’? and seems to claim that the doctrine 
enunciated in respect to poisonous drugs is applicable to 
defective machinery. In Z’homas v. Winchester, the de- 
fendant sold to one Aspinwall, a druggist, a jar of bella- 
donna, labeled as extract of dandelion. Aspinwall, rely- 
ing on the label, sold the jar to Foord, another druggist, 
and the latter, relying on the label, sold part of its con- 
tents to the plaintiff, Samuel Thomas, who administered 
it to his wife, the other plaintiff, who was injured in con- 
sequence. The action was founded on the negligence of the 
defendant in falsely labeling the jar, and the judgment of 
the court proceeded on that ground, Neither Aspinwall 
nor Foord was shown to be guilty of any negligence. 
Now, if the manufacturer of the fly-wheel had not pointed 
out its defects to the purchaser, but had expressly repre- 
sented it to besound, or put upon it a label to that effect, 
perhaps Loop’s action would have been well brought, 
But when one sells a piece of machinery —a boiler, for 
instance, to a steamboat builder —as defective or second- 
hand, and perhaps sells it cheaper on that account, how 
ean he be liable for injuries inflicted years after on third 
persons in consequence of its use by the purchaser? 
Judge Ruggles’ opinion in Thomas v. Winchester cites sev- 
eral real and imaginary cases to show that, as to third 
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persons, there must be some contract to support a liability 
for negligence, or the negligence must be of such a char- 
acter as to be necessarily and imminently dangerous to 
human life. The manufacturer of the fly-wheel was 
guilty of no negligence toward the purchaser, because he 
disclosed the imperfection; he was guilty of no negli- 
gence toward the borrower, because he was under no con- 
tract with him, and the fly-wheel was pot accompanied, 
as the poisonous drug was, by any deceptive representa- 
tion tending to lull the user into a false feeling of security, 
and was not, like the drug, a deadly article in itself. 
Would Mr. James contend, that if Winchester had not 
falsely labeled the belladonna, but had sold it as bella- 
donna to Aspinwall, and Aspinwall had sold it in like 
manner to Foord, and the latter had made the mistake, 
Thomas could have maintained his action against Win- 
chester? The radical trouble in the Loop case is, that it 
was brought against the wrong party; if any one was 
liable, it was the purchaser of the fly-wheel for not dis- 
closing its defect to the borrower, and it seems quite 
doubtful whether, under the circumstances, even the pur- 
chaser would have been liable. 

But, says Mr. James, the witnesses testified, and the 
jury found, that the fly-wheel was dangerous, and their 
finding, he intimates, ought to have been conclusive. 
But it seems to me, that whether it was such a dangerous 
and deadly article as to render the vending of it, in the 
manner in which it was sold, imminently dangerous to 
human life, was a question of law, and not a pure ques- 
tion of fact for the jury. Suppose, under the aspect of 
the case of Thomas v. Winchester which I have last imag- 
ined, the jury had found a verdict for the plaintiff, would 
it have been sustained on the ground of its conclusive- 
ness? 

I am inclined to believe, after a careful review, that 
Loop v. Litchfield, even with Mr. James’ correction of my 
report, must keep its place under the humorous phases 
of the law. IRVING BROWNE. 


AN ERRONEOUS CITATION. 
GREENFIELD, MASs., September 14, 1870. 

Dear Sir—In the LAw JouRNAL of the 10th inst., page 
185, in citing the case of Powell v. Salisbury (2 Y. and Jer. 
391), it is said: “‘ It was held the damage was too remote ”’ 

In Hilliard on Torts, volume 1, page 99, it is stated that 
in the same case, it was “‘ held the damage was not too 
remote.” 

By showing which of these two quotations is correct, 
you will oblige one who has no convenient means of ac- 
cess to the volume containing the case. It may be ob- 
served that on page 93 of the volume named, Hilliard 
states the decision in question substantially as the same 
is given in the JOURNAL. L. 

Troy, October 7, 1870. 
Editor Albany Law Journal: 

In answer to the above communication, which you 
handed to me, I would say that my remarks on the 
ease of Powell v. Salisbury were founded on the cita- 
tation of it in Sedgwick on the Measure of Damages, 
where the decision is given as I reported it. (Third 
edition, page 90.) I have taken the pains to examine 
the original report, and find that really the point was 
not decided in the case at all. One of the judges says 
that if it were necessary to decide that point, he should 
hold that the damages were not too remote, but the 
decision was based on another point, that of jurisdic- 
tion. Where it is possible for me to do so, I consult 
original authorities, and do not rely on the citations 
of elementary authors, but in this instance I thought 
I was safe in relying on so accurate and distinguished a 
writer as Mr, Sedgwick. It is, indeed, extraordinary 
that he should have made this mistake ; and still more 





extraordinary that Mr. Hilliard should have cited the 
case in two different ways. Their editors should look 
to this. Irvine Browne, 





SomME ForRTHCOMING LAW Books.— Among the new 
books and new editions shortly to be published, Messrs, 
Kay & Brothers, of Philadelphia, announce “ Kerr on 
Receivers in Equity,” *‘Rand and Furness on Poisons,” 
* Bishop on the Law of Married Women,” a third edition 
of “ Wharton’s Precedents of Indictments and Pleas,” 
and the second volume of “‘ Brightley’s Digest of Federal 
Decisions.” Messrs, Callaghan & Cockroft, of Chicago, 
will soon issue the second and third volumes of their 
admirable edition of Erskine’s Speeches. Little, Brown 
& Co. have in press new editions of ‘“‘Story’s Commen- 
taries,” and of “* Angell and Ames on Corporations,” and 
a “Connecticut Digest.” That firm also announces as in 
preparation a treatise on the law of personal property, by 
James Schouler, author of a very excellent treatise on 
the law of the domestic relations. 





TERMS OF THE SUPREME COURT FOR OCTOBER, 


an bead Circuit and Oyerand Terminer, Queens, 
= amt Circuit and Oyer and Terminer, Schoharie, 
eboom 
os Ley, Circuit and Oyer and Terminer, Jefferson, 
u 
a LP Monday, Circuit and Oyer and Terminer, Yates, E. D, 
m 
3d Senator, Circuit and Oyer and Terminer, Elizabeth- 
town, James 
elm Monday, Circuit and Oyer and Terminer, Putnam, 
2er 
4th pee Circuit and Oyer and Terminer, Living- 
ston, J. C. Sm ith 
4th Monday, Cireult and Oyer and Terminer, Wayne, 
Johnson. 
4th Tuesday, Special Term, Onondaga, Mo 
Last Monday, Special Term, Monroe, Dwig. 4 
Last Tuesday, Special Term, Albany. 


LEGAL NEWS. 
Evansville, Ind., has a $100,000 breach of promise case, 


Attorney-General Akerman is fast recovering from his 
recent indisposition. 

The late James T. Brady once remarked that his ex- 
perience among clients convinced him that a man’s wife 
was his best lawyer. 


The grand jury of the District of Columbia has found a 
true bill against Hon. Joseph Segar, who assaulted, with 
intent to kill, Hon. William Lincoln, last August. 


It is understood that the United States district attorney 
is preparing the necessary papers to commence a suit 
against the sureties of ex-Collector Bailey, in the hope 
that the government may be saved from losses by his acts. 

District Attorney Davis has received instructions from 
Solicitor Banfield, of the treasury department, to com- 
mence test suitsin the United States court against Jay 
Cooke & Co.,and Vermilye & Co., the well-known bank- 
ing firms, for the recovery of $80,000. The latter disposed 
of eighty 7-30 bonds, of the value of $1,000 each, at the sub- 
treasury, in New York, in 1868, which were subsequently 
found to be counterfeit at Washington, after a careful 
examination among experts. The brokers were unaware 
of the true character of the notes at the time they sold 
them, and the federal detectives were unable to ascertain 
the whereabouts of the counterfeiters who put them in 
circulation. Besides the $80,000 sold by the two above- 
mentioned firms, there was also several thousand dollars’ 
worth of the same kind of notes purchased by the gov- 
ernment from other bankers, who were unaware of theif 
ungenuineness. A large amount of evidence has been 
collected in the suits by Hon. Mr. Sedgwick, of the dis- 
trict attorney’s office. It is expected that the trial will 
demand some skillful arguments on one or two fine legal 
points. 
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GLEANINGS IN THE PROBATE AND DIVORCE 
COURTS OF THE UNITED KINGDOM. 


The common law of Ireland is identical with that 
of England. The statute law of both countries, how- 
ever, is not the same. Indeed, the Irish written law 
is generally better constructed than the analogous 
English acts. For, until very lately, it was the cus- 
tom to bring in a bill first for England, and then in 
the next session, if the pioneer measure had not proved 
a failure, to bring in aduplicate bill for Ireland. Scot- 
land rarely shares in any English law reform, inas- 
much as that ancient kingdom, owing to its old alli- 
ance with France, rejoices in the tenets of the civil, 
and not of the common law; and, upon this account, 
as well as in consequence of its most dissonant and 
inelegant terminology, deters any one not a Scottish 
lawyer from propounding or applying reforms to its 
code. But the Irish attorney-general is only too 
happy to copy any precedent set forth by his brother 
of England; and, consequently, whenever the latter 
functionary omits to deal with Ireland, the Irish gov- 
ernment take up the tale and apply it mutatis mutan- 
dis to the Celtic kingdom. In looking for an Irish 
statute, therefore, whether in the venerable volumes 
bequeathed by the native parliament, or in the stat- 
utes of the united kingdom, the act sought for will be 





generally found in the volume succeeding that which 


contains similar provisions for England. The Irish 
statute of frauds, the judgment acts, and the common- 
law procedure measures will all be found to follow in 
the order described. 

The great bulk of Irish statute law, however, as well 
as the whole of its common law, is identical with the 
analogous English branches of jurisprudence. In the 
great case of Brown vy. Blake (1 Molloy), the ques- 
tion, which was to determine the heirship to an Irish 
estate, was, whether the feudal system prevailed in 
England before the Conquest. In the Irish case of 
Delacherois vy. Delacherois, finally decided by the 
house of lords in 1865, the question was, whether a 
manor was extinguished on the lord’s purchase of the 
tenancies. The Irish judges differed from their breth- 
ren of England on the point. The house of lords, 
however, disregarded the opinions of the English 
judges, and decided, in accordance with the Celtic 
view, that a purchase of the land by the lord of the 
Manor was a different thing from his acquiring the 
land by descent, and that, consequently, the authori- 
ties which decided that, in the latter case, the manor 
was merged, or, rather, extinguished, did not apply 
toacase of purchase. This judgment, be it spoken 
with respect for the law lords, seems extremely unphi- 
losophic. The laws of the merger and extinguish- 
ment of estates and interests in land are of a cast-iron, 
necessary, and inexorable nature, and not at all con- 
trollable by the intention of the parties, unless they 
adopt the necessary legal devices to prevent the 
dreaded contingency. Who ever heard of a contin- 
gent remainder being preserved by the intention of a 





Se 
settler, who did not insert the limitation to trustees 
necessary for that purpose, during the period when 
contingent remainders were at the mercy of the par- 
ticular tenant? However, the law lords thought other- 
wise, and, as a consequence, the tenancy in the case 
mentioned did not pass by a devise made before the 
purchase ; the devise having been made before the 
1 Vict. c. 26, which provides that a will of land made 
after its date will pass every interest acquired by the 
devisor, either before or after the making of his will. 

In the cause of Beamish v. Beamish, decided by the 
house of lords in 1862, the question was whether an 
Irish clergyman could legally marry himself. The 
Irish chief baron considered that the matter was not 
legally interdicted. Judge Keogh concurred in this 
opinion, which he fortifies with redoubts founded 
upon the hypothesis that in the very early ages of the 
church priests could marry, and that this, the com- 
mon-law rule of the catholic church, was to be taken 
as the law of the church of England and Ireland, un- 
less the legislature had expressly provided to the con- 
trary. Another position of the learned judge, which 
did not receive the storm of contradiction which his 
primary hypothesis, as to the marriage of priests of 
the Latin church, evoked from the reviewers and edi- 
tors in Dublin, was that, until the Council of Trent 
legislated on the matter, the intervention of a priest 
was not at all necessary to constitute a marriage oblig- 
atory, both in religion and law. The house of lords 
took a more sensible view of the matter, and consid- 
ered that the want of a legislative provision for the 
presence of a priest, in additiou to the parties about 
being married, was simply owing to the fact that sev- 
eral statutes required the intervention of a priest, and 
that this requirement, taken in connection with the 
form of the marriage service, where questions and 
answers are put, evidently meant that the questions 
and answers should be expressed by different persons, 

Cicero says, when treating of his mode of consider- 
ing and arguing a case with himself, “‘ Tres personas 
unus sustineo, meam, adversarii judices.” But, if 
a law required that plaintiff and defendant should ap- 
pear and settle their differences before a judge, no one 
could suppose that Cicero could take the law into his 
own hands, and fulfill, by a monologue, the unities and 
functions of the whole three dramatis persone. Quod 
necessario intelligitur non deest. No one, we think, 
will question the soundness of the decision of the 
house of lords, that the statutes requiring the inter- 
vention of a clergyman for the celebration of mar- 
riage implicitly enacted that the ceremony could not 
be complete without the presence of at least three 
individuals. 

The Scotch marriage law and the free and independ- 
ent days of Gretna Green may here occur to the im- 
agination or memory of our readers. Scotland, re- 
joicing in the civil law, and the decrees of the Coun- 
cil of Trent having never been promulgated in either 
part of the island, it followed that the old marriage 
law of the Roman empire continued in its original 
shape to be, until very recently, the matrimonial code 
of Scotland. According to the civil law, words of 
present assent, or words of promise followed by co- 
habitation, constituted a perfectly legal marriage, 
Such a loose doctrine doubtless held out a bounty 
upon immoral living ; inasmuch as there are probably 
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few in such cases who do not make some sort of a 
promise of marriage. However, such was the unal- 
tered law of the Scottish Medes and Persians, until 
Lord Brougham’s act required a residence for at least 
forty days by both parties in the ancient kingdom be- 
fore they could claim the benefit of the civil-law rule. 
His lordship’s provision, however, was wholly inade- 
quate to meet the evil. Elopements afterward were 
merely followed by a tour for forty days in the high- 
lands, whence husband and wife returned to Albion, 
after enriching all the innkeepers on the line of their 
travels. 

According to the international law of marriage, that 
ceremony, if valid in the country where it is cele- 
brated, is valid everywhere afterward. Upon this 
account Denmark, Sweden, Norway, or sometimes 
Belgium, have been resorted to by persons seeking 
marriage with a deceased wife’s sister, under the im- 
pression that the alleged Levitical and English re- 
striction was not obligatory in those countries. The 
factious saints in England, however, who seemed to 
have made faith on this point the test of orthodoxy, 
raised the question whether the international rule 
could justify a union so opposed to correct sentiment 
as a marriage with a deceased wife’s sister. Was mar- 
riage on Mahommetan or Utah soil to be construed 
according to the views of Turks or Mormons? Was 
there not a limit to be placed somewhere to the laxity 
of the international rule; and, if this limitation was 
needful, what could be more irregular than marriage 
with a deceased wife’s sister? 

The English marriage law owed much of the con- 
fusion that prevailed respecting questions of this sort 
to the old distinction between voidable and void mar- 
riages. If a marriage of the class termed voidable 
was not avoided by the ecclesiastical courts during the 
lives of both parties, the children became indefeasibly 
legitimate, although the surviving parent was punish- 
able for incest. It was, also, sometimes almost im- 
possible to discern distinctly whether the catholic or 
alleged Levitical rule applied in such cases, especially 
as the Latin church did not regard certain marriages, 
such as with a deceased wife’s sister, valid without 
a previous dispensation. Instead of considering such 
a marriage to be voidable merely and not void, the 
English courts, however, latterly ruled that it was ab- 
solutely void, and the children illegitimate. Hence 
the constancy with which the question has been kept 
before parliament, under the auspices of a society 
formed for that purpose. 

The Yelverton marriage case has been the latest 
causes celebres of this branch of English law. Miss 
Nightingale brought to the Crimea in 1854 a troupe of 
young ladies resolved to heal the wounded, especially 
if the wounds were caused by their own flashing ar- 
tillery. The sisters of mercy also went to the now 
historic peninsula with less human, but equally hu- 
mane, intentions, Among Miss Nightingale’s com- 
panions there was found one as superior to the rest — 
at least in intellectual charms —as Lalla Rookh was 
to the maids of Delhi. At all events, Major Yelver- 
ton was of this opinion, as the evidence in the cause 
of Longworth v. Yelverton subsequently disclosed. 

The first action in this manifold cause was for neces- 
saries supplied to the wife of Major Yelverton. The 
evidence showed that Miss Teresa Longworth, one of 
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the Crimean adventurers of 1854, received in the 
Crimea, and also on her way home, offers of marriage 
from Major Yelverton, now Lord Avonmore. These 
promises were renewed in Edinburgh ; and, in onder 
to comply with the letter of the certainly not very ge. 
vere law of Scotland, Miss Longworth and the major 
read together the marriage service, each duly express. 
ing his or her responses respectively. Miss Long- 
worth, however, was a catholic, and not ignorant of 
the decree of the Council of Trent, which ordained 
that marriage should, in future, be celebrated by 
priests. The major and she, accordingly, repaired to 
the delightful watering-place of Rosstrevor, Ireland, 
where the parish priest gave them his blessing ; but, 
strange to say, did not marry them. Here the eyj- 
dence becomes very obscure. Father Mooney, when 
sworn, testified that he did not marry them. But, it 
is absolutely incredible that he would give them his 
benediction unless he did marry them, or that Major 
Yelverton would give him (Father Mooney) ten solid 
pounds gold for his benediction, if he was already 
married. Equally unlikely is it that Miss Longworth, 
if married according to her religious belief, previously 
(which was not even alleged), would trouble Father 
Mooney for his certainly very strange benediction, 
The mystery in the case arose from an act of George 
the Second, which, as if foreseeing the Crimean war, 
Miss Nightingale and her invading Goths, commences 
by describing the evils inflicted upon protestant heirs 
by the blandishments of the fair but catholic daughters 
of Erin. The act then makes it a felony for a priest 
in future “ unequally to yoke the unbeliever,” or to 
celebrate a marriage, except between persons who had 
been catholics continuously for twelve months pre- 
ceding. Father Mooney, then, with the wisdom ofa 
serpent, doubtless married Miss Longworth and the 
heir apparent of the peerage of Avonmore, but, know- 
ing that, as they were married according to the lawof 
Scotland, and that a marriage cannot be repeated, he 
was able to say, in acertain sense, that he had not 
married them. The father’s reasoning, however, was 
illogical. He must have used the word “marriage” in 
two different senses when he thought of them as 
married (a la Scot) and not married according to the 
rules of the catholic church. The act of George the 
Second, referred to, was not repealed until a few years 


ago. 

The jury in Dublin found that the Scotch and Irish 
marriages were both legal and illegal. Mrs. Yelver- 
ton’s legal position was strongest on the Scotch mar- 
riage; inasmuch as even if Father Mocney married 
them, the act of George the Second, besides declaring 
the celebrant in such cases guilty of felony, also de- 
clared the marriage null and void. But Father 
Mooney declared that Major Yelverton, when asked 
was hea catholic, said “yes.’’ Major Yelverton swore 
that his reply was, ‘“‘ Yes, a protestant catholic.” 
But, is it likely that a lover at the altar was thus re- 
hearsing his theology, unless, perhaps, he had recently 
been reading the statute book ? 

Mrs. Yelverton was left penniless by the decision 
of the house of lords and her long litigation. She 
received great sympathy from the people of Dublin; 
and as there was no evidence but that of the major 
impugning her moral character, while she showed 
intense anxiety to have a marriage celebrated which 
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would make her in point of religion and conscience, 
though not in law, Major Yelverton’s wife, she can 
certainly lay claim to the character of a heroine, 
which, of course, implies more than usual firmness, 
and no real moral stain. 

The Yelverton case showed the strange jumble into 
which the marriage laws of the United Kingdom had 
fallen. So far as the question, however, was left un- 
provided for by statute, every one considered that the 
English and Irish laws of marriage were identical. 
This identity of the common law of the two countries 
(notwithstanding the alleged superiority of Ollam 
Feodla—the god to all the Norman kings of Eng- 
land) is continually illustrated by the decisions of the 
courts of one kingdom being always accepted by the 
courts of the other. For instance, in the case of The 
Queen v. Charlotte Windsor, who was convicted in 
England a few years ago of having committed a great 
number of infanticides, the jury on her first trial dis- 
agreed, and were discharged without delivering a 
verdict. After her conviction by a fresh jury the 
question was raised whether the disagreement of the 
first jury was not equivalent to an acquittal, accord- 
ing to the maxim that nemo bis pro eadem causa 
periclitari debet. The only cases in point, strange to 
say, were Irish ones, the leading one of which was the 
Queen v. Conway. The Irish cases, however, were 
held conclusive, even on the question of procedure, 
by the Irish judges. 

Recently a Mormon marriage has been decided to 
beinvalid in England. But the grounds of this judg- 
ment would equally overthrow the validity of all 
Jewish marriages. The judge considered that mar- 
riage means a contract to dwell with one person only. 
But, where a Mormon marries for the first time, his 
first wife certainly ought to get from foreign nations, 
having no special legislation on the matter, all the 
privileges of a wife— omnia presumuntur, etc. The 
husband may never marry any one else; and, even if 
he does, his subsequent act ought not to divest his 
first wife of any privileges acquired by her under her 
marriage. If the husband wishes to guard against 
what certainly seems a fair inference from the inter- 
national marriage code, let him expressly declare at 
the time of the first marriage that he may need others 
afterward, during his first wife’s life-time. In the 
absence of any such statement, the English rule seems 
rather more adverse to Mormon wives than one should 
expect. 

Scotland presents insuperable barriers to a consoli- 
dation of its law with that of England. But we 
believe that the law digest commission, whose labors 
we sketched in the JourNAL for May 14 and 21, will 
place England and Ireland in perfect rapport, as re- 
gards their legal systems, and that both countries, as 
they have at present but one common law, in like 
manner will have but one statute book, and that free 
and clear of all manner of unnecessary incumbrances. 
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Among the recent acts of the English parliament was 
one on the revision of the statute law, repealing 254 acts 
from Geo. I to within the last two years of the present 
teign, Further revision will be made, in order to bring 
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MANNER OF MAKING AN ARREST. 
No. I. 


BREAKING DOORS. 


It is of serious importance in the administration of 
criminal law to know what are the powers of officers 
in breaking doors in the service of criminal process, 
and in the apprehension of criminal offenders. 

It is the more important, because it is the habit of 
so many criminals to endeavor to elude the vigilance 
of officers by seeking protection behind fastened doors 
and windows. 

Precisely how far an officer may go in executing 
the demands of the law, and discharging his official 
duty, without violating the private rights of individ- 
uals, is a question, Which must be of almost daily oc- 
currence to the police officer, particularly of the larger 
cities. 

He must not falter, in the hot pursuit of a criminal, 
to do his whole duty, and at the same time he must 
not too fiercely assail or invade the dwelling of the 
citizen. The law guards with a jealous eye the rights 
of a citizen to be free from unwarrantable intrusion, 
when within his own dwelling, by officers of the law ; 
and forcing an entrance into dwellings is such a vio- 
lent proceeding, and has a tendency to engender so 
much ill-feeling, that the prudent officer will not 
resort to such an extreme measure unless he is quite 
certain that it has the sanction of the law, in any case 
in which he is called upon to act. 

The first general principle is, that no man’s house or 
“castle” can be violated with impunity, except in those 
cases only where absolute necessity compels the dis- 
regard of inferior rights in order to secure public 
benefit, and, therefore, in all cases where the law is 
silent, and express principles do not apply, this ex- 
treme violence is illegal. 3 Black. Com. 288 ; 14 East, 
79, 116, i118. And this principle is carried so far in 
the civil law that, for the most part, not so much asa 
common citation or summons, much less an arrest, 
can be executed upon a man within his own walls, 
Officers are generally called upon to act and decide 
quickly, and particularly when in the fresh pursuit 
of a criminal offender, under circumstances which 
give them but little time for reflection or deliberation. 

In Civil Cases. — As a general rule, in arrests on 
civil process, outer doors or windows of a dwelling- 
house cannot be broken, Yet there are some excep- 
tions to this rule, which we will proceed to notice, as 
it is certain that whenever the law allows the break- 
ing of doors and windows in the execution of civil 
process, the same authority is granted in the execu- 
tion of criminal process. An officer cannot in any 
case break open the defendant’s dwelling-house to 
arrest him, in the first instance. And a breaking; in 
such a case, need not be the violent forcing of the 
locks or fastenings of the doors. 

If the outer door is merely latched, it will be a 
breaking to merely unlatch it and enter the house, 
24 Wend. 369; 4 Hill, 437; 6 id. 597. But if the outer 
doors of the house are any of them open, the officer 
may lawfully enter the house and arrest the defend- 
ant if he is found therein. 

If the front door of defendant’s house is usually 
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kept fastened the officer may enter by a back-door, if it 
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be open, and he may then break open any inner doors 
for the purpose of making an arrest. 17 Johns. 127. 
He will not be justified in obtaining an entrance into 
the outer door by a fraud; nor, if the door is opened 
by any person in answer to a knocking at the door, or 
by ringing the door-bell, will he be justified in forci- 
bly rushing in, and thus gaining admission. 

This privilege attached to a dwelling-house protects 
not only the owner but also his family, including 
servants, permanent boarders, and all persons who 
make the house their home. But it does not protect 
strangers, and persons who flee there to escape the 
process of the law. If a stranger is in the house it is 
the duty of the owner to open the door on a proper 
demand, by an officer having process against such 
stranger, and, if he refuse so to do, the officer may 
lawfully break the door and make the arrest, 

But in such case the officer’s justification depends 
wholly upon the fact of the party against whom he 
has process being in the house. No matier how 
recently the defendant may have been there before 
the entry, nor how reasonable the cause to suspect 
that he was then in the house, if the fact turns out to 
be that he was not in the house at the time of the entry 
and search, the officer will be liable to an action for 
trespass. Thompson Pro. Remedies, 81. 

If any of the outer doors of a dwelling are open the 
officer may not only lawfully enter the house and arrest 
the defendant, if found therein ; but, having peacefully 
and lawfully entered, he may break open any inner 
door, room or closet to make sucharrest. He should, 
however, demand that the door, room or closet be 
opened before breaking it. Id. 83. So the protection 
of a man’s house extends to the original arrest only ; 
and where the defendant has been legally arrested 
and breaks away and shuts himself up in his house, 
the officer is justified, in attempting to retake him, in 
breaking open the outer door without a previous de- 
mand and refusal, where the pursuit is fresh and the 
party consequently aware of his object. But the 
better practice is to first make a demand in all cases, 
Where the arrest is made by the officer putting his 
hand through an open window and touching the 
defendant, or where the defendant's hand is out 
of the window, and the officer seizes it, he may break 
open the outer door to come at such prisoner. So if 
the arrest be made in the house, and the officer be 
thrust out of it, he may immediately break in without 
first making a demand. Id. 83. 

In criminal cases where officer acts under a warrant, 
—It is laid down in Chitty’s Treatise on Criminal 
Law, that in all cases doors may be broken open if 
the offender cannot otherwise be taken under a war- 
rant for treason, felony, suspicion of felony, or actual 
breach of the peace, or to search for stolen goods. 
And, of course, that the warrant is a complete justifi- 
cation to the officer lawfully executing it, even though 
the party accused should prove his innocence. Ist 
Chit. Cr. Law, 58. Mr. Chitty, however, adds, that it 
is questionable whether this right extends to misde- 
meanors not accompanied by violence. 1 Chit. Cr. 
Law, 55. For this remark no authority is quoted, 
and we apprehend none can be found, Indeed, all 
other writers on criminal law seem agreed in saying 
that if any offense of any kind is charged in the war- 
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rant, the right of breaking open doors exists, atte 
demand and refusal, and provided the arrest cannot 
otherwise be made. For though, in regard to ciyj 
prosecutions, a man’s house is his castle, it is not to be 
made a sanctuary for criminals of any grade. Barb, 
Cr. Law, 545; Roscoe’s Cr. Evidence, 628, 

It is laid down in Hawkins P. C., bk. 2, ch. 14, 33, 
that doors may be broken open to execute a capias, 
grounded upon an indictment for any crime whatgo- 
ever. There is the same reason for extending this 
power to all cases under a warrant from a justice of 
the peace for offenses within his jurisdiction, and algo 
to all cases in which he is authorized by law to issue 
his warrant to apprehend the offender and secure him 
for trial. Chitty also makes a subsequent remark (1 
Chit. Cr. Law. 55), which seems to sustain this view, 
“that this power is permitted wherever the crime is 
ofa public nature.” The case referred to in support 
of this last remark is that of Burdett v. Abbott (14 
East, 116), which also clearly establishes the power of 
breaking open doors after demand and refusal of ad- 
mittance in cases unaccompanied with violence.” 

In that case the domicil of the plaintiff was forcibly 
entered upon a capias from the speaker of the house 
of commons for a libel upon the house, and for a con- 
tempt of its authority and privileges, neither of which 
offenses were accompanied with actual violence. In- 
deed, in that case the process was not even in the 
name of the king, but of the speaker himself in his 
official capacity ; and it appears, by the numerous au- 
thorities quoted and the elaborate arguments made 
use of in that case, that if the prosecution be fora 
matter of general concern, in which the public at large 
have an interest, the public interest and safety is to be 
preferred to the privileges of the individual. And the 
general current of authorities seems to be that this 
privilege is confined to the execution of civil pro- 
cesses merely, in which the public have no special in- 
terest ; and that in all criminal prosecutions the house 
of the party is no sanctuary for him; but that the 
doors may be forced after such notification, demand, 
and refusal, as the law renders necessary. Davis’ Cr. 
J. 91. The question as to what should be considered 
as due notice was much considered in a case (Curtis’ 
Case, Fost. 135), where two officers went to the work- 
shop of a person against whom they had an escape 
warrant, and, finding the shop door shut, called out to 
the person, and informed him that they had an escape 
warrant against him, and required him to surrender, 
otherwise they said they would break open the door; 
and upon the person’s refusing to surrender, they 
broke open the door, and one of their assistants was 
immediately kilied. Nine of the judges were of the 
opinion that no precise form of words was required 
in a case of this kind; and that it was sufficient, if the 
party had notice that the officer came, not as a mere 
trespasser, but claiming to act under a proper author- 
ity. The judges who differed thought that the offi- 
cers ought to have declared, in an explicit manner, 
what sort of warrant they had; and that an escape 
does not ex vi termini, nor in the notion of law, imply 
any degree of force or breach of the peace, and, con- 
sequently, that the prisoner ‘had not due notice that 
they came under the authority of a warrant grounded 
on the breach of the peace; and that, for the want of 
this due notice, the officers were not to be considered 
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as acting in discharge of their duty, but as mere tres- 
So that this case not only decides that there 

was a sufficient demand before breaking the doors, 

put that (by implication) it made no difference what 

offense the warrant was for. 

We may safely conclude, therefore, that no matter 
what the warrant may be for, whether for felony or 
misdemeanor, accompanied with or without violence, 
still the officer is authorized to break open doors when 
necessary, upon a proper demand and refusal, to exe- 
cute his warrant; for that justice which is due to the 
public must supersede every pretense of private con- 
venience; besides the administration of justice in 
criminal cases would be seriously impeded if crimi- 
nal offenders could securely hide themselves behind 
their own doors for misdemeanors unaccompanied 
with violence. 

It matters not whether the person named in the 
warrant is within the dwelling usually occupied by 
him or absent; for, if he is in good faith believed by 
the officer to be in such dwelling, it is sufficient to au- 
thorize him to break open the doors, if necessary, to 
execute the warrant. 

In Barnard v. Bartlett (10 Cush. [Mass.] 501), 
Dewey, J., said: ‘‘It being the duty of the officer to 
arrest the plaintiff, although in his own dwelling 
house, and to effect this, if need be, by breaking and 
entering the house by force, it was his further duty 
to make search for him there; and although in the 
event it appeared that he was not in the house at the 
time such arrest was attempted to be made, yet the 
breaking and-entering the house for the purpose of 
arresting him would be justified, if the officer acted 
bona fide and under the belief that the party was 
there ; and, after proper notice, broke and entered the 
house, doing no unnecessary violence or damage.”’ 
See also Hawkins v. Commonwealth 14 B. Mon. (Ky.) 
395; State v. Smith, 1 N. H. 346. And when the 
doors of a third party or stranger are broken open 
upon the supposition of the person sought being there, 
the officer is justified whether such person be found 
therein or not, if he acts under a warrant. Foster’s 
Crown Law, 321; 1 East, Pleas of the Crown, 323, 
824; 1 Deacon Cr. Law, 57; 1 Russell on Crimes, 8th 
ed. 631. 

The rule laid down in 2 Hale’s Pleas of the Crown, 
103, 117, is, that an officer who breaks into another’s 
house to arrest a felon does it at his peril, and is jus- 
tifiable or not, according to the fact whether the felon 
be there or not. But from all the cases above, we de- 
duce the following rule : 

That, in all cases, the officer is justified in break- 
ing open the doors of a stranger or third party to ar- 
rest a person on a criminal warrant, provided he acts 
in good faith, and has reasonable cause to believe such 
person to be in the house of such stranger or third 
party, although it turn out that the person sought is 
not in the house. And it should always be kept in 
mind that the general rule is, that in every case, 
whether civil or criminal, in which doors may be 
broken open in order to make an arrest, there must 
be a previous notification of the business and a de- 
mand to enter, on the one hand, and a refusal on the 
other, before proceeding to that extremity. 1 Russ. 
on Crimes, 8th ed. 628. 





Upon search warrants, regularly granted and spe- 
cifically directed, it seems to be settled that, after 
proper precaution, the house to be searched may be 
broken open, and, whether the property be found there 
or not, the officer and his assistants will be excused 
(2 Deacon Cr. Law, 1166); but, as in other cases, there 
should be the usual notification, demand and refusal, 
before proceeding to such mode of execution. Bell 
v. Clapp, 10 Johnson, 265; Banks vy. Farrell, 21 
Pick. 156, 

Sir Matthew Hale, in one part of his treatise 
(2 Hale’s Pleas of the Crown, 114, 116, 117), denies to 
the officer the right of breaking open the door on a 
warrant to search for stolen goods. But he afterward 
admits this power in the officer if the door be shut, and 
if, upon demand, it is refused to be opened. Ib. 151. 
This last opinion is founded on the better reason, for 
search warrants are often indispensable to the detec- 
tion of crimes, and they would be of little or no effi- 
cacy without this power attached to them. 

All the checks which the English laws, and which 
even the constitution of the United States, have im- 
posed upon the operation of these search warrants, 
with the manifestation of a strong jealousy of the 
abuses incident to them, would scarcely have been 
thought of, or have been deemed necessary, if the 
warrant did not communicate the power of opening 
the outer door of a house. In the case of Entick v. 
Carrington (2 Wils. 275), it was asserted by the coun- 
sel for the defendant, that, on a search warrant to 
search for stolen goods, the officer might break open 
doors, and this power was not questioned by the other 
side, nor by Lord Camden in the able and elaborate 
view which he took of the legality and effect of these 
warrants, Bell vy. Clapp, 10 Johns. 265. 

The right of officers and private persons to break 
open doors to make an arrest in criminal cases, with- 
out warrant, will be considered in another article. 


— oe 


LEGAL WIT. 


The dullness of law documents is proverbial. “As 
dull as a law book,” is everybody’s comparison; and 
some evil disposed persons even say, “As prosy asa 
lawyer.’’ But there they are wrong; and the gentle- 
men of the bar have, as they usually have, the best 
of their lay brethren. ‘ Bar wit’ is the sharpest of 
wit, as any one who has enjoyed the privilege of at- 
tending a bar dinner, or any other social gathering of 
“ attorneys and counselors at law,’’ will readily admit. 

The profession of the law is, in England, almost 
more than among ourselves, the great avenue to polit- 
ical place, honors, and emoluments. It is, in fact, the 
only road by which men of tact and industry, but 
lacking hereditary rank, may hope to arrive at once 
at wealth, fame, and titles. Among the men now 
famous in British history as government leaders and 
administrators, few can be found who have not stud- 
ied and practiced the law ; and many of the most cel- 
ebrated were eminent as lawyers long before they be- 
came eminent as statesmen. But many years of 
briefless waiting have been, and are, necessary ere this 
eminence is reached, Of Scott, afterward Lord Eldon, 
it was said that “ he waited the exact numberof years 
it cost to take Troy (ten), and had formed his deter- 





306 THE ALBANY LAW JOURNAL. 


mination to pine no longer, but leave the law to be- 
come junior partner in a grocery business, when 
Providence sent an angel, in the shape of Mr. Barber, 
with the papers of a fat suit and a retaining fee.’’ His 
first success was rapidly followed by a heavy busi- 
ness and prosperity which never left him till he was 
lord chancellor. 

Lord Erskine was first in the navy, then in the 
army, for a little while a chaplain, and finally studied 
law. He had for some years so little to do, that when 
a friend met him in Westminster Hall, and congratu- 
lated him on his good looks and high spirits (which 
never forsook him in his most desperate straits), he 
replied: ‘I ought to look well, for I am like Lord 
Abinger’s trees; I have nothing to do but to grow.”’ 

Thurlow, afterward lord chancellor, was the son of 
a poor curate ; and for many years after he was called 
to the bar was wholly unknown. He had to resort to 
the most extraordinary expedients to pay his ex- 
penses ; such as once pretending to buy a horse, rid- 
ing him on trial to the next assize town, and return- 
ing him with a threat against the dealer to bring a 
suit against him for attempt to swindle by selling him 
a broken-winded hack. When he accidentally found 
an opening for the display of his talents, he aston- 
ished the bar and never after lacked briefs. 

Kenyon was doomed, term after term, to sit on the 
back benches, unknown, with scarcely any chance of 
success. But he would not be discouraged. He stud- 
ied diligently ; constantly increased his knowledge 
of the law; and at last fortune favored him. He was 
not eloquent; but he had perseverance, industry, 
and indomitable resolution; and by these qualities 
raised himself (a noble example for struggling youth), 
step by step, from obscurity to honor — from the desk 
of a stingy attorney to the presidency of the first court 
of justice in Britain. 

Pratt, afterward Lord Camden, though the son of a 
chief justice of the king’s bench, struggled with bit- 
ter poverty for eight or nine years, and at last deter- 
mined to give up the law, when a friend, to whom he 
had communicated his resolve, got him retained as 
junior counsel to himself in an important suit, and 
then willfully absented himself, thus throwirg the 
entire duties of the defense on Pratt. The latter so 
distinguished himself, that he at once secured the ad- 
miration and the business of the court. Mr. Hol- 
royd, afterward an eminent judge, was spoken of, 
when in his fortieth year, as a “rising young man,” 
Murray, the celebrated Lord Mansfield, one of Eng- 
land’s greatest lawyers, of whom Pope wrote that 
noted distich : 

*“ Blest as thou art, with all the power of words 
So known, so honored, in the house of lords,’ 
was for many years in the greatest straits, hardly 
known as a lawyer, and unable to support himself by 
his profession. He was only continued in it by the 
liberality of a rich friend, who, hearing of his diffi- 
culties, allowed him two hundred pounds per year till 
he got into business. 

Dunning (or Lord Ashburton), studied intensely, 
lived poorly —taking dinner and supper together to 
economize time and money, and yet for many years 
heremained unknown. But once in business, he soon 
became a leader at the bar, and died, at the age of fifty- 











two, worth one hundred and fifty thousand pounds, 
He was three years at the bar without receiving so 
much as a hundred guineas, all told. During the last 
twelve years of his life his practice brought in from 
fifty to sixty thousand dollars per year. 

These and many other examples show what patience 
and industry are necessary, even to genius, to accom- 
plish great results. Young men may treasure them 
as comforters in those dark hours which almost 
always precede the dawn of a great success, 

We hear with surprise of the enormous fees and in- 
comes of leading American lawyers, such as Webster, 
Choate, David Paul Brown, and others; but the prac- 
tice of eminent British gentlemen of the long robe ig 
more remunerative than even that of their American 
brethren. Sir Samuel Romilly realized an income of 
upward of $75,000 in the last years of his life; Sir 
Charles Wetherell received $35,000 for opposing the 
municipal corporations bill at the bar of the house of 
lords; the late Lord Truro’s retaining fee in an im- 
portant cause was $15,000; and these instances by no 
means stand alone. But, besides fortune, a good posi- 
tion at the bar brings with it an enviable place in the 
most intelligent and desirable society. Lawyers have 
been the best clubmen; and the clubs of London have 
become famous for their wit and wisdom, which they 
have, in times past, brought together under one roof, 
Even that exclusive old clique which called itself 
“The Sublime Society of Beefsteaks,’’ with its “ grid- 
iron of 1735 standing out in proud relief from the ceil- 
ing of the refectory,’’ and its familiar conceited motto 
of “‘ Beef and Liberty ’’—even this, the most snob- 
bish and conservative of clubs, which had no lessa 
man than a drunken and half-paralytic duke for its 
honored president, gathered its brightest members 
from the bar. Wilkes, Sergeant Prime (not witty 
himself, but the cause of wit in others), “‘ Frog’’ Mor- 
gan —so called because he was in the habit of quot- 
ing constantly in his arguments in court ‘* Croke Eliz- 
abeth, Croke James, Croke Charles,”’ said Croke being 
a reporter who lived in those three reigns— Horne, 
Cooke, and many others more or less famous, were 
among its members. Cobb was alawyer, better known 
in his time as a play-wright, and the author, among 
others, of an Indian drama called “‘ Ramah Drug,” 
and an English opera, the “‘ Haunted Tower.” 

“ What a misnomer it was,” said Arnold, a fellow 
“ steak,’ to him, “to call your opera the ‘ Haunted 
Tower!’ Why, there was no spirit in it from begin- 
ning to end.” 

‘The drama was better named ‘ Ramah Drug, ” ex- 
claimed another, “ for it was literally ramming a drug 
down the public throat.”’ 

“True,” rejoined Cobb, “but it was a drug that 
evinced considerable power, for it operated on the 
public twenty nights in succession.” 

“My good friend,” said Arnold, “‘ that was a proof 
of its weakness, if it took so long in working.” 

“You are right,’’ retorted Cobb, “ in that respect; 
your play (Arnold had brought out a play which did 
not survive the first night) had the advantage of mine, 
for it was so powerful a drug that it was thrown up as 
soon as it was taken.” 

The raillery of the Sublime Society was merciless. 
One Bradshaw was fond of boasting of his descent 
from the regicide of that name. To whom Churchill, 
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the poet, said: “Ah, Bradshaw! don’t crow; the 
Stuarts have been amply revenged for the loss of 
Charles’ head, for you have not had a head in your 
whole family since.’”? Sheridan was a Beefsteak, and 
introduced his brother-in-law, Linley, whose pecu- 
liarity was a fondness for telling jokes, of which he 
always forgot the point. He published a biography 
of his friend Leftly, which, coming up before the so- 
ciety for review, was found to open with the following 
Johnsonian passage respecting his hero’s birth: 

“His father was a tailor, and his mother a seam- 
stress; a union which, if not first suggested, was 
probably accelerated, by the mutual sympathies of a 
congenial occupation.” This, and another passage, 
excited general applause. The second was a sober 
truism, stated with admirable seriousness: “It isa 
well-known fact that novelty itself, by frequent repe- 
tition, loses much of its attraction.” 

The study of the law does not seem favorable to 
purity or elegance of style, or exactness of expres- 
sion. Poor Linley was not alone in his grandiloquence. 
Mr. Marryatt, a brother of the novelist, once address- 
ing a jury, and speaking of a chimney on fire, ex- 
claimed: “Gentlemen, the chimney took fire— it 
poured out volumes of smoke — volumes did I say? — 
whole encyclopedias!’ ‘‘When I cannot talk sense, 
I talk metaphor,” said Curran ; and many of his breth- 
ren imitate him. Mr. (afterward Sir R.) Dallas ex- 
claimed, in one of his speeches, ‘* Now we are advanc- 
ing from the starlight of circumstantial evidence to 
the daylight of discovery; the sun of certainty has 
melted the darkness, and we have arrived at the facts 
admitted by both parties;” and Kenyon once ad- 
dressed the bench: * Your lordships perceive that we 
stand here as our grandmother’s administrators de 
bonis non; and really, my lords, it does strike me 
that it would be a monstrous thing to say that a party 
can now come in, in the very teeth of an act of parlia- 
ment, and actually turn us round, under color of hang- 
ing us upon the foot of a contract made behind our 
backs !” 

The technical phrases of British law documents 
form, however, a serious clog in clearness of expres- 
sion. Many of the commonest terms of the English 
and Scotch courts must be worse than Greek to lay- 
men. Thus when, in Scotland, a judge wishes to be 
peremptory in an order, he “‘ordains the parties to 
condescend ;’’ when he intends to be mild, he “ rec- 
ommends them to lose their pleas.’”’ If a man thinks 
proper to devise his estates for the benefit of the poor, 
he is considered to mortify them. Witnesses are 
brought into court upon a diligence, and before they 
can be examined they must be purged. If a man 
loses his deceased elder brother’s estate, it is called a 
conquest ; and there are current such elegant expres- 
sions as “ blasting you at the horn,” “‘ pounding your 
estate,” and ‘‘consigning you to the fisc;* to which 
such phrases as “ villains in gross,” “seized in fee,” 
and “ docking an entail” are mere trifles, Of the last 
term, by the way, there is a good story. A physician, 
reproaching a lawyer with what Mr. Bentham would 
have called the “ uncognoscibility ” of law technical- 
ities, said: 

“Now, for example, I could never comprehend 
what you meant by docking an entail.”’ 

“My dear doctor,” replied the barrister, “I don’t 





wonder at that; but I will explain: it is what your 
profession never consented to — suffering a recovery.” 

Besides club gatherings, it was and still is custom- 
ary in the principal circuits in England to hold at cer- 
tain intervals a court for the trial of all breaches of 
professional etiquette. The court is held at the cir- 
cuit table after the dinner cloth is cleared, and the 
junior member of the circuit presides as recorder; 
the others, not being prosecutors or culprits, acting as 
jury. The trial takes place on presentment made by 
any member of the circuit. If the accused is found 
guilty he is fined, and the penalty is paid into the 
wine fund of the mess. Some of the presentments are 
absurd enough; but all tend to maintain good humor 
among the rival barristers. An eminent advocate, 
who has a namesake an eminent comedian, was lately 
presented on circuit for having inserted the following 
outrageous puff of himself in a newspaper; “ Mr. 

delighted us exceedingly on Monday. We do 
not remember to have seen so much genuine wit dis- 
played [ ‘‘on the stage”’ was here erased] without the 
slightest coarseness. He is the smartest individual 
in his line whose performances we have ever wit- 
nessed.’”’ <A fine of a half a crown was forthwith im- 
posed on this vainglorious paragraph writer. The 
papers announce the execution of one John Smith, 
who had been convicted of murder, On whatever 
circuit there is a Mr. John Smith, he is immediately 
found guilty of being hanged, and fined for so heinous 
an offense. When Lord Abinger was at the bar he 
presented Mr. Richardson, a great pleader, afterward 
raised to the bench for “being the most eminent 
special pleader of the day!” So grave an offense de- 
manded severe punishment, and Mr. R. was accord- 
ingly amerced in a dozen of wine. Mr. Sergeant 
Hill was very absent-minded, and this made him the 
target of many a practical joke on his circuit. He 
once argued a point of law for some time at nisi 
prius, and, intending to hand his papers to the judge, 
gravely drew forth a plated candlestick from his bag 
and presented it to the bench. Some one, it appeared, 
had substituted a “traveler’s”’ bag for the sergeant’s 
own. Hill was much delighted when, as not unfre- 
quently occurred, he got the better of his persecutors, 
S6 pleased was he on one occasion, at a party given 
by the sheriff of Northamptonshire, that, on return- 
ing, he, by mistake, gave a shilling to his excellent 
host, and, to the amazement of all his friends, shook 
hands in the most friendly way with the servant at 
the door. 

Chief among the wits was Jekyll, a man who had 
a retort ready for all comers, Ata public dinner the 
bottle had passed freely, and Jekyll, who was slightly 
elevated, having just emptied his, called to the ser- 
vant, “‘ Here, away with this marine.” A general of 
the marines sitting near the lawyer felt his dignity 
touched, and said, “I don’t understand what you 
mean, sir, by likening an empty bottle to a marine?” 
“ My dear general,”’ replied Jekyll, “I mean a good 
fellow who has done his duty, and who is ready to do 
it again.” 

To a Welsh judge, famous as well for his neglect 
of personal cleanliness as for his insatiable desire for 
place, he said, “‘ My dear sir, as you have asked the 
ministry fcr every thing else, why have you never 
asked them for a piece of soap and a nail brush?” 
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Kenyon, before mentioned, was somewhat noted 
for parsimony. Some one told Jekyll that he had 
been down in Lord Kenyon’s kitchen, and saw his 
spits shining as bright as if they had never been used. 
“Why do you mention his spits?’’ retorted the hu- 
morist; “you must know that nothing turns upon 
that.” A rascally little attorney named Else ad- 
dressed him : “Sir, I hear that you have called me a 
pettifogging scoundrel; have you done so?” “Sir,” 
was the reply, with a look of contempt, “‘1 never said 
you were a pettifogger or a scoundrel ; but I said you 
were little Else.’ Garrow was examining an old spin- 
ster for the purpose of proving the tender of a cer- 
tain sum of money having been made, but found 
some difficulty making out his case ; Jekyll, who was 
watching the proceedings, wrote the following and 
threw it over to his professional brother : 

“Garrow, submit; that tough old Jade 

Will never prove a tender maid,”’ 

Erskine, himself a wit, of whom many good stories 
are remembered, once complained to Jekyll “‘ that he 
had a severe pain in his bowels, and had tried remedy 
after remedy without being cured.” ‘Get yourself 
made attorney-general,” was Jekyll’s advice, “then 
you will have no bowels at all.” 

Erskine was as good at an impromptu as Jekyll 
himself. Dining one day with Sir Ralph Payne, he 
was seized with a sudden illness, which obliged 
him to retire till the cloth was cleared. On his return 
Lady Payne asked anxiously how he felt. He took 
up pencil and scribbled this couplet in answer: 

“Tis true I am ill, but I cannot complain, 

For he never knew pleasure who never knew Payne.”’ 

To Mr. Epinasse and a Mr. Lamb he remarked once, 
that habit and the practice of public speaking gave a 
man great confidence when pleading in court: “I 
protest I don’t find it so,’’ replied Mr, Lamb, “ for, 
though I’ve been a good many years at the bar, with 
my fair share of business, I don’t find my confidence 
increase ; indeed, the contrary is my case.’’ ‘‘ Why,’ 
replied Erskine, “it’s nothing wonderful that a Lamb 
should grow sheepish.”’ One night Erskine was com- 
ing out of the house of commons, and was stopped by 
a member, who asked “ Who's up, Erskine? ”’ . 

“ Windham.” 

“ What’s he on? ” 

* His legs,’ shouted Erskine as he hurried out. 

He was counsel in a suit brought to recover the 
value of a quantity of whalebone, and found one of 
the witnesses so stupid as not to know the difference 
between thick and long whalebone. Driven to des- 
paration, he at length exclaimed, “‘ Why, man, you do 
not seem to know the difference between what is 
thick and what is long. Now, I will explain: you 
are a thick-headed fellow, but you are not a long- 
headed fellow.’’ Being counsel for the defendant in 
the case of Robinson v. Tickell, he. opened his speech 
to the bench with “ Tickell, my Client, the defendant, 
my lord,’’ when the judge interrupted, “ Tickell him 
yourself, brother Erskine, you can do it better than 
I.” Having gained an important suit for a coal min- 
ing company whose counsel he was, they invited him 
to a splendid dinner given in honor of the victory. 
Called on for a toast, he gave: “Sink your pits, blast 
your mines, dam your rivers.” 





Erskine rarely received a rebuff, in which parti- 
cular he was more lucky than Dunning (Lord Ash. 
burton), who, in his cross-examinations, though he 
sometimes gave good shots, as often got as good as he 
sent, Asking a witness why he lived at the very 
verge of the court, the ready reply was, “In the vain 
hope of escaping the rascally impertinence of Dun- 
ning.” 

A witness with a Bardolphian nose coming in Dun- 
ning’s way, he said to him, “Now, Mr. Coppernose, 
you have been sworn, what do you say?” 

“Why, upon my oath,” replied the witness, “I 
would not exchange my copper nose for your brazen 
face.” 

He was remarkably ugly. A client of his once in- 
quired for him at a coffee-house; the waiter did not 
know such a person. 

‘“‘Go up stairs,” said the client, ‘‘and see if there is 
a person there with a face like the knave of clubs; 
and, if so, tell him he is wanted.” 

The waiter went up and at once found Dunning. 

Examining a woman in court, he asked of a certain 
man, ** Was he a tall man?’’ 

Witness: “ Not very tall, your honor; much about 
the size of your worship’s honor?” 

Dunning: ‘‘ Was he good looking?” 

Witness: ‘Quite the contrary; much like your 
worship’s honor; but with a handsomer nose.” 

Dunning: “ Did he squint? ”’ 

Witness: “A little, your honor; but not so much 
as your worship by a good deal.”’ 

Whereupon Dunning declared himself satisfied, 
and sent the witty old woman down. He was very 
coarse; which led “ honest Jack Lee” to give him 
the following severe rub: Dunning was telling one 
day, in court, that “‘he had just bought some good 
manors in Devonshire.”’ 

“T wish, then,’ said Jack, “ that you had brought 
some of your good manners here with you.” 

Lawyers not seldom get back theirown. Jeffreys, 
who was notoriously coarse to witnesses, once called 
out, ‘* Now, you fellow in the leathern doublet, what 
have you been paid for swearing ?”’ 

The man looked steadily at him and said, “ Truly, 
sir, if you have no more for lying than I for swear- 
ing, you might wear a leathern doublet too.” 

Sergeant Cockle, in a suit for the rights ofa fishery, 
asked a witness: ‘‘ Dost thou love fish?”’ 

“Ay,” replied he, with a grin, “‘ but not with Cockle 
sauce,”’ 

It is the business of a lawyer to be ready-witted; 
and it may be that he whose wit is sharpened in daily 
encounters deserves little credit for readiness. This 
does not detract, however, from the merit of such as 
this passage of Jekyll: Lord Ellenborough, who 
was a severe judge, was one day at an assize dinner, 
when some one offered to “‘ help him to some fowl.” 
“No; I thank you,” said his lordship, ‘‘ I mean to 
try that beef.” 

“Tf you do, my lord,” said Jekyll instantly, “it 
will be hung beef.” 

Chief Justice Holt once, during the revolution, 
committed to jail one of the fortune-telling impostors 
then called French prophets; next day a disciple of 
this man called at the judge’s house and demanded to 
see him, astonishing the servant by ordering to say 
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that he “must see him, because he came from the 
Almighty.” This extraordinary message being deliv- 
ered, Holt desired the man to be shown in, and asked 
him his business. 

“JT come from the Lord, who bade me desire thee 
to grant a nolle prosequi for John Atkins, his servant, 
whom thou hast thrown into prison !”’ 

“Thou art a false prophet and a lying knave!’’ re- 
turned the chiei justice, “‘if the Lord had sent thee it 
would have been to the attorney-general, for the Lord 
knoweth it is not in my power to grant a nolle pro- 
sequi.”’ 

A tedious preacher had preached the assize sermon 
before Lord Yelverton. He came down smiling to 
his lordship after the service, and, expecting con- 
gratulation on his effort, asked, ‘“‘ Well, my lord, how 
did you like the sermon ?”’ 

“Oh, most wonderfully,’ replied Yelverton, “ it 
was like the peace of God, it passed all understand- 
ing; and, like His mercy, I thought it would have 
endured forever.’’ 

Curran once got out of a serious scrape by an exe- 
erable pun. He had incurred a rich Trish farmer’s 
displeasure by a severe cross-examination in court; 
and some days afterward, being out for hunting, his 
horse and the chase carried him into a potato field 
owned by this man. Seeing him there, the man came 
up and said: ‘“‘Oh! sure you’re Counselor Curran, 
the great lawyer. Now, then, Mr. Lawyer, can you 
tell me by what law you are trespassing upon my 
grounds ?”’ a 

“By what law, Mr. Malony?’” replied Curran. 
“Why, by the lez tally-ho-nis, to be sure.”’ 

The pun so delighted Mr. Malony that he let its au- 
thor off for the trespass. Curran used to tell astory of 
Lord Coleraine, in his time the best dressed man in 
Engiand, and a very punctilious fashionable. Being 
one evening at the opera, he noticed a gentleman en- 
ter his box in boots, and vexed at what he thought an 
unpardonable breach of decorum, said to him: “I 
beg, sir, you will make an apology.” ‘“ Apology !’ 
cried the stranger, ‘‘ for what?” ‘‘ Why,’ rejoined 
his lordship, pointing down at the boots, “ that you 
did not bring your horse with you into the box.’’ 
“Tt is lucky for you, sir,’’ retorted the stranger, “ that 
Idid not bring my horse whip ; but I will pull your 
nose for your impertinence.”’ 

The two were immediately separated, but not before 
exchanging cards and settling for a hostile meeting. 
Coleraine went to his brother George to ask his ad- 
vice and assistance. Having told the story, “I ac- 
knowledge,” said he, “that I was the aggressor; but 
it was too bad to threaten to pull my nose. What 
should I do ?”’ 

“Soap it well,’’ was the cool fraternal advice, “ then 
it will slip easily through his fingers.” 

One of Curran’s butts in Dublin was a certain Ser- 
geant Kelly, known from an unconscious, but laugh- 
able, peculiarity of his as counselor. Therefore, he 
was an incarnate non sequitur, and never spoke with- 
out convulsing the court. ‘This is so clear a point, 
gentlemen,’’ he once told a jury, “ that I am convinced 
you felt it to be so the very moment I stated it. I 
should pay your understandings but a poor compli- 
ment to dwell on it even for a minute; therefore I 





shall now proceed to explain it to you as minutely as 
possible.”’ 

Meeting Curran, one morning, near St. Patrick’s 
cathedral, he said to him: ‘‘ The archbishop gave us 
an excellent discourse this morning. It was well 
written and well delivered ; therefore I shall make a 
point to be at four courts to-morrow at ten.” 

We must close our gossip with a story of one of the 
Irish members, who have been the source of so much 
fun in the British house of commons. A young man 
making his maiden speech, in the excitement of the 
close, and the warmth of his Hibernian heart, ad- 
dressed the chair: ‘* And now, my dear Mr. Speaker,” 
which brought the house down with a general laugh. 
Sheridan increased the fun no little by coolly observ- 
ing that “‘the honorable member was perfectly in 
order; for, thanks to the ministers, nowadays, every 
thing is dear.”’ 

—_+-+@>e—— 


CURRENT TOPICS. 

Judge Barnard has recently made a practical appli- 
cation of the doctrines enunciated in the Hepburn 
legal-tender case, by holding that a mortgage, made 
before the legal-tender act, was payable in gold, al- 
though the parties had agreed in 1865 that the time of 
payment should be extended to March 1, 1870 — the 
terms, conditions, and remedies to remain unchanged. 


Benjamin H. Bristow, of Kentucky, has received 
the appointment to the office of solicitor-general of the 
United States, under the act creating the department 
of justice. Who Mr. Bristow is we do not know, fur- 
ther than that he has served for some time as United 
States attorney for the state of Kentucky. Inasmuch 
as the position is an important one, and the salary 
greater than that paid to the chief justice of the United 
States, we have a right to presume that he possesses 
the most exalted qualifications. 





The Session Laws for 1870, which were issued a 
couple of weeks ago, contain, as we supposed they 
would, about the usual amount of special legis- 
lation, notwithstanding the protest of the governor 
against that species of law making. Of the 808 acts 
contained in the book only some eighty-three or four 
are general acts. 

It is very evident that it will require an astringent 
more powerful than executive protests to stay in any 
degree this morbid legislative flux. It is worthy of 
notice, by the way, that the printers of the Session 
Laws — Messrs. Weed, Parsons & Co. —in direct con- 
travention to the precedent heretofore set by some 
book publishers having contracts with the state, are 
selling the Session Laws to the public and profession 
at the price they stipulated to sell them at in their 
agreement with the state. 


A correspondent inquires whether there is a statute 
law of this state ‘‘ making it actionable per se to calla 
woman a whore, or a common prostitute.” We re- 
gret to say that there is not; that while the law has 
hedged about a man’s reputation for honesty and in- 
tegrity, it has left the reputation of a woman, in that 
essential part where either she “ must live or bear no 
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life,” entirely at the mercy of a villain who may 
seek to assailit. According to the law as it now ex- 
ists, the imputation, by words however gross, on an 
occasion however public, upon the chastity of a 
modest matron or a pure virgin, is not actionable, with- 
out proof that it has actually produced special and 
personal damages to her. We quite agree with the 
opinion of Lord Brougham, expressed in the case of 
Lynch v. Knight (9 H. L. Cas. 577), that such a condi- 
tion of the law is barbarous. 


During the argument of the case of Mullen v. Smith, 
at the general term in this city last week, the People 
v. Bransby (32 N. Y. 525) was cited by counsel for the 
defendant to show that a defendant could not be con- 
victed of assault or assault and battery upon a female, 
if followed by sexual intercourse, with her assent or 
without resistance by her, and that, by parity of rea- 
soning, a civil action could not be maintained except 
under circumstances which would justify a conviction 
for rape. Counsel for the plaintiff contended that the 
defendant having, in that case, been convicted under 
a charge by the court of sessions, that “if the jury 
think the defendant took the girl up into the room 
and locked himself in with her, with intent to have 
connection with her, she being ignorant of that intent 
on his part, then he is guilty of an assault, aithough 
she may have afterward assented to his wishes, and to 
his having connection with her ;’? and the court of 
appeals having reversed the supreme court and 
affirmed the conviction, it must necessarily have held 
a defendant liable for an assault or an assault and 
battery, although there was not sufficient resistance 
to justify a conviction for rape. Judge Potter an- 
nounced that the statement (page 535) that “all the 
judges concurred in the foregoing opinion (by Porter, 
J.) except Potter, J., who read an opinion reaching 
the same result, on the ground that there was no error 
in the charge,” was without any foundation in fact. 
That all the judges concurred in Judge Potter’s 
opinion except Judge Porter, who finally agreed to 
the result, and added to his opinion what follows: 
“ We concur, therefore, with the court below in hold- 
ing the third instruction to be erroneous.” Pages 
535, 536€ 


The extreme length of the opinions of the court in 
the case of the Corn Exchange Insurance Company v. 
Babcock has compelled us to enlarge the LAw JouR- 
NAL for the present week as well as to omit much of 
the matter intended for the issue. While we regard 
two of the opinions in that case as needlessly diffuse, 
we are nevertheless glad to have the question settled 
at any length, and we heartily commend the conclu- 
sion of the court, although we are not enthusiastic 
over the ratio décidendi of the opinions. The court 
was unanimous in holding, that, where a married 
woman becomes indorser for another, a simple de- 
claration in the indorsement of intent to charge her 
separate estate is sufficient. This does away with the 
unique doctrine of the general term in this case (see 
1 Law Journ. 241) that, in order to charge the separate 
estate of a married woman with the payment of the 
debt of another for which she had become surety, the 
instrument creating the charge must contain a spe- 





LT 
cific description of the property, and must be exe- 
euted with all the formalities of a mortgage. The 
court (of appeals) seems not to have been so clear as 
to the correctness of the form of the action and of the 
judgment entered. Earl, commissioner, was of opin- 
ion that the action should have been in equity, and 
that the relief granted should have been equitable, 
He, however, concluded that, inasmuch as the com- 
plaint alleged the coverture, the possession of separate 
property, and the i» ~‘ to charge that property, it 
was sufficient to entitle the plaintiffs to equitable 
relief, notwithstanding the fact that a judgment at 
law was demanded, and that the judgment entered 
should be modified so as to make the amount awarded 
a charge upon the defendants’ separate estate, to be 
levied and collected by execution out of the same, 
and not otherwise. While Hunt, commissioner, was 
of opinion that the form of the action and of the judg- 
ment entered was correct, and with him three of the 
five commissioners concurred, It will be noticed, 
nevertheless, that considerable stress was placed upon 
the fact that the complaint contained, in addition to 
the usual allegations against an indorser, the allega- 
tions of coverture, of the possession of separate prop- 
erty, and of intent to charge that property. We may 
state, in this connection, that the summons by which 
the action was commenced was an ordinary summons 
for money, and that the demand of judgment was the 
usual demand for the amount of the notes, with inter- 
est and costs. 





+ 
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OBITER DICTA, 


Poet — Law-reate, a verse-writing lawyer. 


A prisoner indicted for larceny had died in jail. On his 
case being subsequently called in court, the district at- 
torney responded: 

** Venue changed by Divine Providence.” 


Mr. Sergeant Gardiner, being lame in one leg, pleading 
before the late Judge Fortescue, who had little or no nose, 
the judge told him he had but a lame cause. 

“Oh, my lord !” said the sergeant, “‘ have but a little 
patience, and I’ll prove every thing as plain as the nose on 
your face.” 

In the thirty-third year of Henry Sixth an act of par- 
liament was passed, which stated that not long before 
that period there had not been more than six or seven 
attorneys in Norfolk or Suffolk, in which time great tran- 
quillity prevailed; but that the number had increased to 
twenty-four, to the great vexation and prejudice of the 
king’s liege subjects in those parts. It concluded by re- 
stricting the number in Norfolk and Suffolk to six, and 
in Norwich to two. 


A Hibernian having been fined by a justice for assault 
and battery, paid the fine, and demanded a receipt. The 
justice informed him that it was not the custom to give 
receipts for fines, and requested to know why he asked it. 

“ Why, yer honor,” says Pat, “ I’ll go to the other world 
some day, and when I come to the gate, St. Peter will say 
to me: ‘ Patrick, have you paid your debts?’ And ru 
say, ‘Yes, your riverence.’ And he’ll ax me if I’ve paid 
my fine for bating Jim McCrae? And I’ll tell him “ Yes, 
your riverence,’ And then he’ll ax me formy recate, and 
then, your honor, I shall have to run all through h—Il to 
find your honor and get a recate.” 








SS — —— ss = we oe a 


- 1: 2832 e223 @Qererenpm s8b®*®sep.ie2 g829728 








the 


nay 
hich 
ions 
the 
iter- 


| his 
t at- 


ling 


ittle 
eon 


par- 
fore 
ven 
ran- 
od to 
‘the 
y re- 


ault 


give 
od it. 
orld 
| say 
| ru 
paid 
Yes, 
and 
ll to 











THE ALBANY LAW JOURNAL. 311 














————————— 
———————————— 
DIGEST OF RECENT AMERICAN DECISIONS. 


SUPREME COURT OF NEW YORK.* 
ATTACHMENT. 


1. Action by sheriff. — A sheriff, after having, in the man- 
ner prescribed by section 235 of the code, executed an at- 
tachment upon a debt due from a third person to the de- 
fendant therein, may maintain an action against such 
debtor to recover the amount of the debt attached, or so 
much thereof as will be sufficient to satisfy the judgment 
m the attachment suit; provided there was, in fact, an 
indebtedness existing from such debtor to the defendant 
in the attachment suit at the time the attachment and 
notice were served on the former. Lanning v. Streeter, 

2. When an attachment is thus executed by serving 
upon the debtor a copy of the warrant, and a notice 
therewith showing the property levied on, the sheriff ac- 
quires a specific lien upon the debt, if there is one; and 
that is a sufficient interest to enable him to maintain an 
action for its recovery, or enough thereof to satisfy the 
judgment recovered in the attachment suit. Ib. 

3. In order to enable the sheriff to bring the action, 
however, he must have actually levied upoh such debt or 
property, and subjected it to the attachment in his 
hands. Ib. 

4. Where property fraudulently assigned has been con- 
yerted into money by the assignee, or the money has 
been converted into other property, which is claimed by 
the assignee to belong to him, before an attachment in an 
action by the creditor is issued, the attachment cannot 
be levied upon the money or property so held as the pro- 
ceeds of that assigned; and the sheriff can maintain no 
action against such assignee, by virtue of the attachment 
in his hands to recover such proceeds, Ib. 

5. In such a case the avails are held by the fraudulent 
assignee as trustee for the creditors of the assignor, and 
ean be reached only by an action in the nature of a cred- 
itor’s bill, which a sheriff cannot maintain. Ib. 

6. Where nothing but the debt is attached, the sheriff 
can only maintain an action against the alleged debtor 
by proving the existence of a debt from him to the de- 
fendant in the attachment suit, which the latter could 
enforce by action. Ib. 


CRIMINAL LAW. 


1, Burglary and larceny: separate indictments and convic- 
tions, — Where a person has been guilty of a burglary and 
alarceny at the same time, he may be indicted for either 
the burglary or the larceny, separately, and convicted of 
the offense charged. The People v. Smith, 

2. There is no merger in case, which is available to the 
accused by way of defense until there has been a trial 
and conviction for the greater offense. Ib. 

3. Burglary and larceny charged in the same indict- 
ment as having been committed on the same occasion is 
acompound offense, and upon the trial the party accused 
may be convicted of either one without the other. Ib. 

4, Plea of autrefois convict.— If there has been a conviction 
for the burglary, a plea of antrefois convict would be a good 
answer and defense to a subsequent indictment for the 
larceny which was committed at the same time and by 
means of the burglary. It is all the same felony, and the 
lesser is merged and satisfied in the conviction and 
punishment of the greater. Ib. F 

5. So a conviction for the larceny which was committed 
by means of the burglary will constitute a bar to any 
subsequent trial and conviction of the defendant for the 
offense of burglary. Ib. 

6. There cannot be two convictions for separate acts, 
constituting the same felony. If itis all the same felony, 
one conviction is a bar to any other for the offense, of 
whatever degree. Ib. 








*From Hon, O. L. Barbour; to appear in Volume 57 of his 
Reports. 





ESTOPPEL, 


1. Where the party gets nothing by the contract sought 
to be enforced against him,—neither title nor possession 
of property —he is not estopped from setting up his de- 
fense. An estoppel cannot be predicated upon nudum 
pactum. Saxton v. Dodge. 

2. If the whole arrangement for the sale and purchase 
of a patent is nudum pactum, a stipulation that the pur- 
chasers shall not dispute the vendor’s right and title, and 
will not set up any defense against the validity of the 
patent in any action against them to enforce their prom- 
ises, is as void as any other part, and cannot estop. Ib, 


HUSBAND AND WIFE. 


Joint liability for libel.— At common law, an action lay 
against husband and wife jointly for a libel written and 
published by the wife alone; and a general judgment 
could be rendered against them both, if the charge were 
established. This rule has not been changed by statute 
in this state. Tait v. Culbertson and wife, 


INSURANCE (FIRE). 


1. Insurable interest.— A party holding a contract for 
the purchase of premises from the owner, on which he 
has made payments, has an insurable interest in the 
premises. Acer v. The Merchants’ Insurance Company of 
Hartford, 

2. And although a third person to whom such party has 
contracted to sell the premises has, without his consent, 
obtained a conveyance from the owner, this will not 
affect such party’s rights, such third person having full 
knowledge of those rights will hold the title subject 
thereto. Ib. ; 

3. Such party has the equitable title until his rights are 
adjusted. His right is not a conditional right, but an 
absolute right, to the extent of his ownership or equi- 
table title. He is therefore not guilty of any fraud which 
will vitiate a contract of insurance, in representing him- 
self as the owner of the property. Ib. 

4. Condition as to other insurance by parties “interested.” 
—A policy of insurance issued to the plaintiff by the de- 
fendant contained this condition, “If the assured or any 
other person or parties interested shall have * * * any 
other contract or agreement for insurance * * * on 
the property hereby insured, not consented to by this 
company * * * then this insurance shall be void and 
of no effect,” etc. Held, that the “other persons or par- 
ties interested,” specified in the condition, referred to 
parties interested in the plaintiff’s insurance merely, and 
that it was not the understanding or intention that any 
other person who might have a separate interest in the 
property and not connected in interest with the plaintiff, 
and having no interest in his insurance, might avoid the 
plaintiff’s contract by obtaining an insurance of his own 
interest in the property without the plaintiff’s knowl- 
edge or consent, Ib. 


JUDGMENT. 


Setting aside for irregularity.— For defects or irregulari- 
ties not affecting the jurisdiction of the court, and where 
no fraud or collusion is imputed, the remedy is given to 
the party alone; and another judgment-creditor is not 
entitled to have such proceedings or judgment set aside. 
Gere v. Grindlach. 


JUSTICE OF THE PEACE. 


1. Liability for official acts.— Where ajustice of the peace, 
after rendering a judgment for the plaintiff, by mistake 
entered the same in his docket as a judgment in favor of 
the defendant, and a transcript of such judgment being 
filed and docketed in the county clerk’s office, the plaint- 
iff was compelled to pay the judgment, —Held, that an ac- 
tion could be maintained by the latter against the jus- 
tice, as for an act of ministerial negligence and careless- 
ness by which the plaintiff had been directly injured. 
Christopher v. Van Liew, 
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2. Such a case does not fall within the rule of judicial 
impunity for acts done by a judicial officer in the trial of 
causes and rendition of judgments; it being settled that 
the act of entering the judgment in the docket by a jus- 
tice is a ministerial act, and is no part of the judicial 
function of rendering the judgment. Ib. 

3. Where a justice swore that, from the evidence before 
him in a case, he “ found his judgment against the defend- 
ant and in favor of the plaintiff, for the sum of, etc., but, 
upon entering said judgment in his docket, he, by mistake, 
inserted the name of the defendant in the place of that 
of the plaintiff.” Held, that this was to be understood as 
an averment that the justice had reduced his judgment 
to form, by his official act, and then made the mistake in 
entering the judgment so formed upon his docket; and 
that the error was ministerial. Ib. 

4. Right to correct clerical errors,— Held, also, that the 
justice had the right to correct such a mistake in his 
docket the moment he discovered it—the error being 
merely clerical. Ib. 

5. Liability upon his promise.— A promise by a justice of 
the peace who has, by his own negligence and careless- 
ness, entered an erroneous judgment upon his docket in 
favor of the defendant instead of the plaintiff, that if the 
latter will make a motion in the county court toset aside 
the erroneous judgment, or the execution issued thereon, 
he will pay all the damages growing out of his mistake, 
in case the execution shall not be set aside, is not against 
public policy, and an action will lie upon it. Ib. 


PARTNERSHIP. 


1. Actions between partners.— Where one partner becomes 
liable to his copartner in an action at law for the portion 
of partnership funds in his hands, belonging to such co- 
partner, the form of such action is properly for money 
had and received by the defendant, to the use of the 
plaintiff. Rainsford v. Rainsford. 

2. The cases in this state are quite uniform in holding 
that there must be not only a settlement but an express 
promise to pay before an action at law by one partner to 
recover his share of the partnership moneys against 
another partner can be maintained. Ib. 


PRACTICE. 

1. Substituted service: jurisdiction.— An order for a sub- 
stituted service of the summons and complaint, obiained 
upon a sheriff's return that the defendant cannot be 
found; that the summons and complaint cannot be 
served personally, and that he has left the state to avoid 
proceedings against him by his creditors; and upon an 
affidavit which does not contain the statements required 
by chapter 511 of the laws of 1858, as amended by chapter 
212 of the laws of 1863, is not warranted by thestatute; and 
a service made under it will not confer jurisdiction. 
Gere v. Grindlach. 

2. Atlachment a provisional remedy : questions of regular- 
ity. — The issuing of an attachment is “ the allowance ofa 
provisional remedy;” and, if it be legally issued, all 
questions subsequent are questions of regularity, and 
not of jurisdiction. Ib. 

8. Judge’s charge: exceptions to.— A general exception to 
the charge of the court, not specifying any grounds of 
error, is of no avail, where there is no request to charge 
otherwise. The People v. Smith. 

4. Where an action was tried wholly upon the issue 
whether the plaintiff, or her husband, was the defend- 
ant’'s partner in business, and the judge charged the jury 
that the plaintiff was entitled to recover her share of the 
assets, as ascertained by asettlement and balance struck, 
if she was the partner of the defendant. Held, that the 
defendant, having taken no exception to the charge, he 
must be deemed to have acquiesced in that view of the 
case, and could not object or excepton appeal, Rainsford 
v. Rainsford. 

5. Exceptions. — Where a verdict is according to the very 
right of the case, upon the facts found, the judgment will 








not be disturbed on any question of form, when there ig 
no exception involving any error in matter of law. Ib. 


PROMISSORY NOTES, 


1. Want of consideration. — As to the payee of a note, no 
notice of the want or failure of consideration is neceg- 
sary to constitute it a defense. Sazton v. Dodge. 

2. Where several payees of a promissory note unite in 
indorsing the same to one of their number the latter 
acquires the interest only of kis associate payees in the 
note, and is not entitled to protection as a purchaser 
for value; and if in an action brought by him upon the 
note the answer sets up a total want of consideration for 
the note, in matter and manner, sufficient to defeat the 
action, had it been brought in the name of the payees, it 
is not necessary to allege notice to, or knowledge in, the 
plaintiff, of the entire worthlessness of the consideration, 
Ib. 

3. Rights of a payee as indorsee,— Where all the other 
joint payees of a note transfer their interest to one of 
their number, and the action is brought by him, he 
stands upon the same footing, in respect to notice, that 
he did before, It is not in the power of several joint 
payees of a note to escape a just defense to it by such a 
contrivance. Ib. 

4. If a payee of a note indorses it to himself he does not 
in any respect change his position. An action upon it 
may be defended as against him, upon the same principle 
after the indorsement as before. If he does not stand 
upon the footing of a bona fide indorsee and holder in the 
usual course of business the same as though he had not 
been one of the original payees. Ib. 

5. Defense of no consideration, as against indorsee. — Parties 
claiming to have a patent which gave them the exclusive 
right to make and vend certain reapers and mowers, gave 
a license to the defendants to make and vend such reap- 
ers and mowers, and also to sell territory for a specified 
consideration, called license fees, which the defendants 
agreed to pay. They subsequently gave a note for those 
fees. In an action brought thereon by an indorsee, the 
defense was that the patent was void and conferred no 
exclusive right whatever upon the payees of the note, 
and that there was therefore a want of consideration 
therefor. Held, 1. That so far as the question of estoppel 
was concerned the case stood upon the same footing as it 
would have done had the action been to recover the 
license fees, 2. That the defendants might set up a want 
of consideration for the note as a defense to the action. 
Ib. 

6. In such an action the inquiry into the validity of the 
patent, or of the license to sell under it, comes in col- 
laterally only by way of evidence, and the court may 
inquire into the validity of the patent, as well as any 
thing else, for the purpose of determining the question 
of consideration. Ib. 





DIGEST OF RECENT ENGLISH DECISIONS. 


(Ex. Ch. refers to Exchequer Chamber; C. P. to Common 

Pleas; Q. B. to Queen’s neh; Ex. to Court of Exche- 
uer; C. C. R. to Crown Cases Reserved; L. T. R. to Law 
imes Reports, and W. R. to Weekly Reporter.) 


AUCTION SALES. 

Goods sold by auction : action by the auctioneer for the price: 
debt due from principal to purchaser : agreement between prin- 
cipal and purchaser to set off price of goods. —W. employed 
the plaintiff, an auctioneer, to sell certain goods by auc- 
tion. The defendant, who was a creditor of W., proposed 
to him to buy certain of the goods at the sale and to set 
off the price against the debt owing by W. To this W. 
acceded, but no intimation was given to the plaintiff. 
The defendant having bid for and been declared the pur- 
chaser of goods to the amount of £49, the plaintiff allowed 
him to take them away on the faith that he intended to 
pay forthem. The piaintiff then made W. a payment on 
account of the money realized by the sale. The defend- 
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ant subsequently apprised the plaintiff of the arrange- 
ment he had made with W., and refused to pay the 
plaintiff for the goods. The plaintiff, notwithstanding 
this notice, paid over to the defendant the balance of the 
amount realized by the sale, after deducting his commis- 
sion and charges, including the £49 he alleged to be due 
from the defendant. Inan action by the plaintiff against 
the defendant to recover this amount, — Held (on appeal 
from county court), that the defendant was entitled to a 
verdict. W. had agreed that the defendant should have 
the goods without payment, and the plaintiff’s lien for 
his charges as auctioneer had been satisfied before action, 
Had the plaintiff, therefore, not already paid over the 
whole amount realized by the goods to W., he would 
have been bound to do so, including the £49 if recovered 
by this action, and to that £49 W., according to his agree- 
ment with the defendant, was not entitled, and the 
plaintiff had paid over the balance of the price of the 
goods to W., after notice to him of this agreement be- 
tween W. and the defendant, — Held, also, that the mere 
receipt of;the goods by the defendant, under these cireum- 
stances, would not raise the inference of a promise to 
pay for them, although the plaintiff gave them up on the 
faith of the defendant’s doing so, and that the defendant, 
having been guilty of no deceit, incurred no liability 
toward the plaintiff. Grice v. Kenrick, Q. B., 18 W. R. 
1155. 
BILL OF EXCHANGE, 

1, Contemporaneous written undertaking by drawer to review 
if acceptor prevented meeting it at maturity. —In an action 
by drawer against acceptor of a bill of exchange, the de- 
fendant pleaded equitably, “ that the bill had been ac- 
cepted on the faith of acotemporaneous written under- 
taking by the plaintiff to renew the bill, should any cir- 
cumstances prevent the defendant from meeting it at 
maturity; that the defendant was prevented from meet- 
ing the bill by circumstances not by him avoidable, and 
thereupon [and within a reasonable time after the bill 
arrived at maturity] the defendant applied to the plaint- 
iff to renew the bill, and the défendant at the same time 
undertook to accept, and would have accepted, the bill 
when so renewed, but the plaintiff never was, after the 
arrival of the bill at maturity, ready and willing to renew 
it according to his promise, and failed ana refused to re- 
new the said bill, and by reason of the refusal of the 
plaintiff, and not otherwise, the said bill had not been 
renewed.” It appeared that the defendant made no ap- 
plication for a renewal during the currency of the bill, 
although two days after it became due he did, in reply to 
the plaintiff’s application for payment, allege that the 
plaintiff had promised to renew it, and, ten days later, 
and cotemporaneously with the issuing of the writ in this 
action, he applied to the plaintiff fora renewal, which the 
plaintiff refused to grant. The jury found that circum- 
stances prevented the defendant from meeting the bill at 
maturity. Maillard v. Page, Ex. 23, L. T. R. 80. 

2. A verdict was directed for the defendant, with leave 
to the plaintiff to move, and power to the court to make, 
any amendment in the pleadings necessary to give effect 
to the verdict of the jury; and upon arule to enter the 
verdict for the plaintiff, on the ground that the plea was 
not proved, and was no answer to the action, or to enter 
judgment, non obstante veredicto,on the ground that the 
plea was insufficient at law (in the course of the argu- 
ments upon which rule the plea was, upon the defend- 
ant’s application, amended by adding the words which 
appear above within brackets) it was held, by the major- 
ity of the court of exchequer (Channell and Pigott, BB.), 
discharging the rule (Cleasby, B. dissentiente), that the 
defendant was not bound, before the maturity of the bill, 
to elect to have it renewed, but was entitled to a reasona- 
ble time after he was prevented from meeting it, within 
Which he might apply for its renewal; and that, under 
the circumstances, he did apply for a renewal “ within a 
reasonable time,” and that no action vested in the plaint- 


iff immediately upon the dishonor of the bill. Held, also, 
that by refusing the defendant’s application for a re- 
newal, the plaintiff dispensed with the necessity of the 
latter’s tendering an acceptance on stamped paper to the 
plaintiff, if that was necessary. Ib. 

3. Sed contra, per Cleasby, B. There was no defense to 
the present action. The agreement being to renew the 
bill, in a particular event within the knowledge of the 
defendant alone, it was his duty to have applied for its 
renewal before maturity, and there was, as soon as the 
bill was returned dishonored, a cause of action in the 
plaintiff upon the bill. Neither asit originally stood, nor 
as amended, was the plea proved, for the defendant did 
not apply for a renewal upon the bill’s becoming due; 
nor did he do so within a reasonable time afterward, be- 
cause the application ought to have been made before the 
bill became due. Ib. 

4. Mortgage by drawer to acceptor to secure a current cash 
credit: conflict of laws: right of holders of bill of exchange to 
mortgage security. — L. (of London) drew bills of exchange 
on K. (of London), having previously arranged with K. 
that payment of the bills should be secured by mortgages 
of two estates in the colony of British Guiana, The 
mortgages were effected in November, 1865, and May, 
1866, respectively, and were passed before one of the 
judges of the colony in the usual manner in which such 
securities are there made effective. Later in the year 1866 
L. and K, respectively executed deeds of inspectorship, 
without assignment of assets. City Bank v. Luckie, Ch. 18, 
W. R. 1181. 

5. On bill filed by certain holders of the bills, claiming 
the benefit of the security, held, (1), that as the parties to 
the contract were English, the case was governed by the 
laws of England. (2) That the principle of 2x parte War- 
ing (19 Ves, 344), applied to the case, and that plaintiffsand 
other holders of the bills were, subject to the rights of a 
prior mortgagee, entitled pro rata to the benefit of the 
security. Ib, 

DOMICILE, 


Husband and wife.— A native ot Scotland, and possess- 
ing considerable property there, including a share in a 
banking business, was compelled by bad health to give 
up bis business and to leave Scotland, to which he never 
returned except for afew short visits. After traveling 
for some time he settled with his wife, who was an Eng- 
lish lady of considerable fortune, in England, where he 
died and was buried, having at the time of his death an 
estate in Scotland, worth about 500l.a year. Held, that 
his domicile was English. Ailchison y. Dickson, Ch, 23, L. 
T. R. 97. 

FOREIGN JUDGMENT. 


1. Sale under: proceeding in rem on bill given for necessa- 
ries. —C. in 1853 was the owner of a registered British 
ship. B., the master of the ship, drewa bill on C, for 
necessaries supplied to the ship at Melbourne, in May, 
184. This bill was not sent to England till after C.’s 
bankruptcy, was never accepted, and was dishonored at 
maturity. In November, 1854, the ship being then ona 
voyage, C. executed a bill of sale on the shipto H, H. 
assigned the bill of sale to E. in Feb., 1855, who registered 
himself as owner. E., on April 9, 1855, assigned the bill 
of sale to the appellant. On May 10, 1855, C. beeame bank- 
rupt. The bill given by the master having been in- 
dorsed to T. & Co., French subjects, they, the ship being 
at Havre, brought an action on the bill against the 
master, B., in the court of commerce at Havre. Judg- 
ment in this action went by consent against B., “* by priv- 
ilege upon the ship;” and that judgment having been 
confirmed by, the civil tribunal of the district on Aug. 
15, 1855, a sale of the ship was ordered. The appellant, in 
Sept. 1855, commenced a suit in the civil tribunal of 
Havre to replevy the ship, when evidence of the facts and 
of English law was taken. That court and a court of ap- 
peal at Rouen decided against the appellant on March 8, 
| 1857. On April 13, 1857, the appellant for the first time 
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registered himself as owner of theship. In May, 1857, the 
ship was sold under the above judgment, and the re- 
spondents were the buyers. In an action of trover, 
brought by the appellant against the respondents, — Held, 
(affirming the judgment of the exchequer chamber), that 
the judgment of the French court and the order for the 
sale of the ship were proceedings in rem, and that the 
title of the respondents, as buyers, was therefore good. 
Castrique v. Imrie and another, H. of L., 23 L. T. R. 48. 

2. If a foreign court, having jurisdiction, fairly and 
honestly comes to a conclusion, that judgment cannot 
be impeached in this country on the ground of mistake 
in law. Ib, 

LANDLORD AND TENANT. 


Covenant not to assign or part with possession without license, 
— Demise of premises for fourteen years by lease, with 
covenant by the lessees, their executors and adiministra- 
tors (not mentioning assigns), not to assign, underlet, 
or part with possession of the premises without the writ- 
ten consent of the lessor; clause of re-entry on breach. 
The lessor assented by letter to a transfer to W. on the 
same terms as were contained in lease. No formal assign- 
ment was executed. W. entered and paid rent for some 
years to the lessor. He then, with written consent of 
lessor, assigned to trustees, who sold the lease to the de- 
fendant. Held (affirming the judgment of the Queen's 
Bench), that the plaintiff had given the necessary assent 
to the lessees to part with possession to W.; that, as no 
assignment had ever been executed, there had been no 
breach in assigning, nor could any act by an assignee be 
eonsidered as a breach. West v. Dobb, Ex. Ch., 18 W. R. 
1167. 

Covenant not to assign or part with possession without license : 
Sorfeiture. — A lease of farms to T. and P. contained a cov- 
enant not to assign or part with possession of the prem- 
ises without the written consent of the lessor, with a 
clause of re-entry “in case the lessees should fail in the 
observance or performance of any or either of the cove- 
nants and agreements on his or their part contained,” 
The lessor consented by letter, addressed to W., that he 
should “take the two estates that Messrs. T. and P. 
rented of him, on the same conditions, and in accord- 
ance with their lease,” adding, “this will be sufficient 
authority for Messrs. T. and P. to transfer the lease 
to you on their paying,” ete. W., who had purchased 
the interest of T. and P., entered into possession of 
the farms, and paid rent to the lessor for two years, 
but no formal assignment of the term was made to 
him, An action of ejectment having been brought 
for a forfeiture by breach of the covenant not to as- 
sign or part with possession of the premises, without 
the lessor’s written consent,— Held (affirming the judg- 
ment of the court of queen’s bench), that there had been 
no forfeiture. There was clearly no breach of the cove- 
nant not to assign; and the entry into possession by W., 
under the letter written to him by the lessor, could not 
be held to be a breach of the covenant by T. and P., not 
to part with possession without the written consent of 
the lessor. Semble (per Kelly, C. B., and Channell, B.)— 
The proviso for re-entry “in case the lessees should fail 
in the observance or performance of any or either of the 
covenants and agreements on his or their parts con- 
tained,” ete., applies only to the breach of an affirmative 
and not of a negative covenant. West v. Dodd, Ex. Ch. 23, 
L. T. R. 76. 

MASTER AND SERVANT. 

Responsibility of master rst acts of servant: assault: false 
imprisonment: lict tion: ratification. —W., who 
was traveling on defendants’ line, on arriving at astation, 
took part verbally in a dispute going on between some 
other passengers and the defendants’ servants relative to 
a railway ticket; thereupon the defendants’ servanis 
seized him, ran him down an incline, pushed him out of 
the station, and, as he passed through the door, gave him 
akick. Held, that the company was responsible for this 








assault. W., when outside the station, was desirous of 
coming back into the station for the purpose of complain- 
ing to the station-master of the above-mentioned assault, 
While he was standing outside the station, some of the 
defendants’ servants came out struggling and fighting 
with S.and M. Ultimately, the servants, who were po- 
lice constables in the service of the company, secured §, 
and M., and then A., one of these servants of the com- 
pany, who was drunk, seized W. and took him, together 
with S.and M., to the police station, where he charged 
all three with having been drunk and disorderly. As the 
inspector refused to take this charge, A. then charged 
them with having assaulted the officers of the company, 
and obstructed them in the execution of their duty. W., 
S., and M, were then taken into custody on this charge, 
and locked up. In the instructions issued by the defend- 
ants to the policemen in their service, such policemen 
were authorized to take into custody any one whom they 
might see commit an assault upon another at any of the 
defendants’ stations, and for the purpose of putting an 
end to any fight or affray ; but they were enjoined to use 
this power with extreme caution, and not atallif the 
fight? or affray was at an end before they interfered, 
Heid, that the acts of the company’s policemen were be- 
yond the scope of their authority, and that the defend- 
ants were not responsible for them, Walker v. The South- 
Eastern Railway Company ; Smith v. Same, C. P., 23 L, T, 
R. 14. 
NEGLIGENCE. 

Implied contract for proper construction by one who employs 
a competent person to make seats for the public, who are to be 
admitted on payment of money to be received by him for a race 
fund, —The defendant was one of a numerous committee 
who met in order to consider the management of some 
races. He agreed,ashe had done in the previous year, to 
superintend the erection of and the receipt of money for 
admission toa grand stand. He employed a competent 
contractor to erect the stand. The plaintiff, on the day 
of the races, presented himself at the extreme of the in- 
closure, and, on payment of 5s, to a person employed by 
the defendant to receive the money, was admitted to the 
stand. Thestand gave way, and the plaintiff was injured, 
It was found that the accident was due to an improper 
construction of the stand by the contractor, which was 
unknown by the defendant. Held (affirming the court 
of queen’s bench), that there was an implied contract on 
the part of the defendant that the stand should be rea- 
sonably fit and properly constructed for the purpose for 
which it was intended; and that the defendant, having 
received or superintended the receipt of the 5s., was lia- 
ble, without regard to the liability of the actual con- 
structor, Francis v. Cockerell, Ex. Ch., 18 W. R. 1205. 


RIGHT OF WAY. 


Sea-wall and embankment: public user: presumption of 
dedication from public user.— The public may acquire by 
user a right of way along the surface of a sea-wall or em- 
bankment csected to protect the neighboring lands from 
the water, where the right of way is not inconsistent 
with the maintenance of the sea-wall or embankment. 
Board of Works for Greenwich v. Maudslay and others, Q. B., 
23 L. T. R. 121. 

SLANDER. 

Privileged communication.— Where a person is so situ- 
ated that it is morally right for him to tell a third person 
what he believes to be a fact, then, if he bona fide and 
without malice gives the information, his communica- 
tion is privileged, and it makes no difference that the 
name ofa third person is mixed up with the matter, 
Where, therefore, it appeared that the plaintiff was act- 
ing as the solicitor for the vicar of the parish, and the 
latter having called upon the defendant, she said to him 
in a conversation, ‘“‘ Your name is pretty well up in the 
town of Brecon. I heard three or four barristers’ lacqueys 
saying that you and your scoundrel solicitor (meaning 
the plaintiff) were robbing the widow and orphan; you 
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to build your church, and he to marry his daughter.” 
The jury, having found a verdict for the plaintiff, with 
ls. damages, and accompanying their verdict with an 
opinion that the defendant had spoken the words with- 
out malice,—Held, that, under the circumstances, the oc- 
casion of making the communication was privileged. 
Davis v. Sneed, Q. B., 23 L. T. R. 126, 


SPECIFIC PERFORMANCE, 


1. Vendor's suit: doubtful title: enforcing against pur- 
chaser.—The bare possibility that another judge might 
think a title open to question is nota sufficient reason for 
refusing to compel a purchaser to complete, where the 
court itself entertains a strong opinion in favor of the 
title; but where there is an actual adverse decision, the 
court, though thinking the question free from doubt, will 
not compel a purchaser to take the title. Mullings v. 
Trinder, Ch., 18 W. R. 1186. 

2. Agreement for lease: malfeasance of plaintiff as a de- 
fense.—In a suit for specific performance, the wrong do- 
ing of the plaintiff is not aground of defense, if the wrong 
done is not immediately connected with the subject-mat- 
ser of the suit. Bankart v. Tennant, Ch., 23 L. T. R. 137. 

3. Where a plaintiff in a suit for specific performance 
ofan agreement for a lease claimed to have an equitable 
right to the enjoyment of the use of the water of a canal 
of which the defendant was part owner, by reason of his 
having had the use of it with the acquiescence of the de- 
fendant and his co-owners from the time he took posses- 
sion of the premises comprised in the agreement, for the 
purpose of copper works, which were carried on there by 
the plaintiff, it was held that, inasmuch as the enjoy- 
ment of the water, though convenient, was not essential 
to the works, the acquiescence of the defendant had con- 
ferred no such equitable right as that claimed. Ib. 

VENDOR AND PURCHASER. 

Sale of goods: contract for “cargo” of timber: meaning of 
word “cargo:’’ construction.— The plaintiffs contracted 
with the defendant to deliver to him, at a port to be 
named by him, “a small cargo of about sixty cubic fath- 
oms of lathwood,”’ and, after an unsuccessful endeavor 
to fiud a vessel suitable to carry that precise quantity 
only, they dispatched eighty-three cubic fathoms to the 
port in question in a ship chartered for the purpose, but 
without appropriating or defining in any way the defend- 
ant’s sixty fathoms. Upon the arrival of the vessel at the 
port of discharge, the agent of the plaintiffs informed the 
defendant thereof, and at once proceeded to measure off 
and set apart for him sixty fathoms out of the entireship 
load of eighty-three fathoms of lathwood contained in 
the vessel, but the defendant declined to accept it; and, 
in an action by the plaintiffs against him for breach of 
contract in not accepting the lathwood ordered by him, 
it was held, by the majority of the court of exchequer 
(Kelly, C. B., and Cleasby, B., dissentiente Martin, B.), 
that the word “ cargo” meant a full and entire ship load, 
and not a portion or parcel of a cargo, and that the meas- 
uring off and setting apart for the defendant, by the 
plaintiff’s agent at the port of discharge, of sixty fathoms 
out of aship load of eighty-three fathoms of lathwood, 
was not either in terms or in substance a performance of 
their contract with him, nor was the defendant bound to 
accept it. Sed contra by Martin, B. The defendant had 
obtained substantially that which he had ordered, and 
was not entitled to reject and repudiate his contract. 
Kreuger and another v. Blanck, Q. B., 23 L. T. R. 128. 


WILL, 


Secret trust: residuary devise.— A testatrix devised cer- 
tain hereditaments in the parish of H. to P. in fee, and 
she devised the rest of her freehold hereditaments situ- 
ate in the same parish to S. The devise to P. was held to 
be void, having been made upon a secret trust for a char 
itable purpose. Held, that the devise to S. was not resid- 





uary, but specific; and that accordingly the heredita- 
ments devised to P, did not pass under the devise to 8S. 
but were undisposed of, and descend to the co-heiresses 
at law of the testatrix. ASpringett v. Jenings, R. C., 23 L. 
J. R, 132, 








THE LIABILITY OF MARRIED WOMEN AS 
INDORSERS. 
COURT OF APPEALS, 


THE CoRN EXCHANGE INSURANCE COMPANY, Appellant, v. 
ARMINA BABCOCK, Impleaded, etc., R dent.* 


da 





Where a married woman, possessed of separate real estate, in- 
dorsed notes as surety for her husband, without consideration 
and without benefit to her separate estate, which indorsements 
purported, in terms, to charge her separate estate with pay- 
ment, — Held, 1. That an action on such indorsements, the 
complaint in which sets forth, in addition to the ordinary alle- 
gations, the coverture of the defendant, a separate estate in 
her, and her intent to charge such estate, is maintainable. 
2. That an ordinary pecuniary judgment in such action as 
upon a personal contract, is proper. (Earl, Com., dissenting.) 
3. That, in order to make the indorsement of a married woman, 
in such case, a charge upon her separate estate, all that is 
necessary is her declaration in the contract of indorsement or 
instrument creating the charge, of her intent so to charge her 
separate estate. The charge need not be in such form as tocre- 
ate a specific lien. 


Decided by the commission of appeals September, 1870, 

Appeal from the decision of the supreme court revers- 
ing the judgment entered upon the report of the referee, 
and granting a new trial. See opinien of supreme court, 
1 Law Journal, 241. 

The action was brought upon three promissory notes, 
having upon each the special indorsement of the defend- 
ant, Armina Babcock, substantially in the following 
form: 

“For value received, I hereby charge my individual 
property, with the payment of this note. 

“ ARMINA BABCOCK.” 

At the time the notes were executed and indorsed by 
the respondent, Armina Babcock, which was in 1863 and 
1864, she was a married woman (being the wife of the de- 
fendant, Edward Babcock), and the owner of a separate 
estate, consisting of real property. The other defendants 
were insolvent. The referee found that she made the in- 
dersements for the benefit of the other defendants, Ste- 
phen E. and Edward Babcock, and that she had nointer- 
est in the transaction; byt made no finding that she in- 
texded to charge her separate estate. The action was in 
the ordinary form against maker and indorser of a 
promissory note, except that the above indorsement was 
literally copied, and the complaint alleged in Armina 
Babcock the possession of separate estate and her intent 
to charge said estate. 

The respondent raised by exception a number of objec- 
tions to the plaintiff’s recovery, and also moved to dis- 
uxXss-the complaint as asking a personal judgment against 
amarried woman; as being improperly joined with the 
other defendants; as not liable in such an action, but 
only, if at all, in equity; as not proving an intent to 
sharge her separate estate, etc, 

The judgment was the usual general judgment in an 
action at law fora pecuniary sum as damages (the amount 
of the notes), and the costs of the action, 

R. A. PARMENTER, for plaintiff and appellant. 

E. QUACKENBUSH, for defendant and respondent. 


Hunt, Commissioner. Several objections are made to 
the plaintiffs’ right of recovery, whichd will consider in 
their order: 





* The foregoing opinions are printed from copies certified to be 
conan. the state reporter. We have also caused them to be 
compared with the originals after they were in type—Ep. L. J. 
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1. It is said that the action is not proper in form; that 
it should be special under the statute, alleging the facts 
and asking that the separate property of the defendant 
be subjected to the payment of the debts in question. 
This objection is not valid. The complaint is special. 
The allegation of a separate estate in the wife, of her in- 
tent to charge it by the indorsements in question, to- 
gether with proof of her separate estate, and of the in- 
solvency of the other defendants, are all of a special 
character. They refer to the character of the defendant 
asamarried woman. They would be quite unmeaning 
in an action upon an ordinary indorsement. Again, by 
the acts of 1860 (page 158), and the act of 1862 (page 344), a 
suit is authorized to be brought against a married woman 
“in all matters having relation to her sole and separate 
property ***in the same manner as if she were sole ;”’ 
and “‘a married woman may be sued in any of the courts 
of this state, and whenever a judgment shall be recov- 
ered against a married woman, the same may be enforced 
by execution against ber sole and separate property in 
the same manner as if she were sole.” These provisions 
are incorporated into the code by amendments to sec- 
tions 274 and 287. The facts are set forth, the proof is 
made, and the rights of the parties are properly before 
the court for adjudication, 

2. Itis argued that the contracts described in the com- 
plaint were not in fact for the benefit of Mrs. Babcock 
The general subject embraced in this suggestion will be 
more fully considered under a subsequent point. It is 
sufficient to say, in answer to this specific objection, that 
neither the statute nor the authorities limit her ability 
to charge her estate to cases in which the contract is for 
her personal benefit. Her real and personal property 
are secured to her in the same manner as if she were a 
single female. Laws of 1848, p. 307. By the statute of 1860 
the property of a married woman shall remain her sole 
and separate property, notwithstanding her marriage. 
Laws of 1860, p. 157. This property, both real and personal, 
she is authorized to sell, transfer and convey. Ib. It is 
further enacted by the same statute that a married 
Woman may sue and be sued in all matters relating to 
her separate property, in the same manner as if she were 
sole. When a married woman assumes to act in refer- 
ence to her separate estate, the question is not whether 
her action is really for her own benefit. The right to act 
and to bind her estate carries with it the right to act un- 
wisely, and to her own injury if she so wills. The fact 
that her action is for the benefit of her property is no 
doubt one ground on which it may be subjected. It is 
not, however, the only one. 

I have considered these points with reference to our 
statutes, asin my judgment this case comes within those 
statutes, and the form of the action, the form of the judg- 
ment, and the execution upon it are to be regulated by 
them. They are right in form under the provisions of 
our statutes, 

8 The third objection, and which seems to have 
controlled the decision of the court below, is to the 
form in which the charge upon the estate is made, 
It is insisted that the instrument creating the charge 
should contain a description of the property intended to 
be charged, or at least a veference by which it can be 
identified. The court below say, “if she attempted to 
make a deed or conveyance of her property in such a 
way, it would be plainly illegal, and, I think, neither of 
the acts of bargain, sale or conveyance which, in the 
previous part of the same sentence (of the statute), she is 
empowered to make, would be well executed by a similar 
statement in writing saying: ‘For value received I hereby 
bargain (or sell or convey) my individual property to A. 
B.’ It appears to me it would be rejected for indefinite- 
ness as wellas for non-compliance with the forms of 
law; and I am strongly inclined to think that the loose 
and indefinite language contained in this instrument is 
a decisive objection to its validity.” 

In announcing their conclusion to grant a new trial 





the decision is based upon grounds thus expressed: 
“That there is no occasion or justification for any de. 
parture from the established principles and proceedings 
of a court of equity, which require, in order to make and 
enforce a valid charge, a specific description of the prop- 
erty in the instrument creating the charge, executed 
according to legal formalities, and enforced in equity 
under a complaint seeking as relief, not a general judg- 
ment, but the satisfaction of the charge out of the spe. 
cific property subjected thereunto;”’ and, again, that“ the 
act of 1862,empowering a married woman possessed of 
real estate as her separate property to bargain, sell and 
convey the same, and to enter intoany contract in refer- 
ence thereto, with the like effect in all respects as if she 
were unmarried, refers to such modes and forms of bar- 
gain, sale and conveyance of real estate and contracts 
relative thereto, as were recognized as legal and were in 
conformity with the law as expounded in judicial tribu- 
nals at the time, and does not sanction a contract or 
charge of the kind now under investigation.” The re- 
spondent’s counsel clearly expresses the same idea in 
his first point, thus: “The contract does not specifically 
describe the separate property intended to be charged, 
and is therefore uncertain. A specific lien is not, in any 
manner or in any way recognized by the law, created on 
any particular property. There is no mortgage or pledge, 
or any absolute or conditional conveyance, of the sepa- 
rate estate.” This proposition was sustained not only in 
the present case, but by the general term of the fourth 
district in the case of Kelso v. Tabor, 52 Barb. 125. En- 
tertaining great respect for the learned judges compos- 
ing these courts, I have given to the question a careful 
and deliberate examination. 

The act for the more effectual protection of married 
women, passed April 7, 1848, enacts as follows: ‘‘§1. The 
real and personal property of any female who may here- 
after marry, and whicb she shall own at the time of her 
marriage, and the rents, issues and profits thereof, shall 
not be subject to the disposal of her husband nor be lia- 
ble for his debts, and shall continue her sole and separate 
property as ifshe were a single female.” Ch. 200, p, 307. 
The second section makes the same enactment as to the 
property of ‘‘any female now married,” except that the 
same may be liable for the debts of her husband thereto- 
fore contracted. The third section, as amended by the 
act of 1849 (ch. 375, p. 528), enacts as follows : “Any married 
female may take, by inheritance or by gift, grant, devise 
or bequest, from any person other than her husband, 
and hold to her separate use, and convey and devise, 
real and personal property, and any interest or estate 
therein, and the rents, issues and profits thereof, in the 
same manner and with the like effect as if she were un- 
married, and the same shall not be subject to the dis- 
posal of her husband, nor be liable for his debts.” 

The statute of 1860 (ch. 90, p. 157), re-affirmed, and in 
some particulars enlarged, this authority. In the third 
section thereof it is enacted, that “any married woman 
possessed of real estate as her separate property may 
bargain, sell and convey such property and enter into 
any contract in reference to the same; but no such con- 
veyance or writing shali be valid without the assent in 
writing of her husband, as hereinafter provided,” 

By the act of 1862 (ch, 172, p. 344), the instruction that 
the conveyance must be accompanied by the assent of 
the husband was repealed. 

It will be observed that these statutes contain the 
expression, “ her separate property as if she were a sin- 
gle femaie,’’ and “to her separate use in the same man- 
ner and with the like effect as if she were unmarried.” 
The condition of a married woman, holding property to 
her separate use, as if she were feme sole, was well un- 
derstood in the jurisprudence of this country at the time 
of the passage of these acts. It had been in use in Eng- 
land and in this country for a long time. It had been 
the subject of legal determinations for more than a hun- 
dred years. When the legislature use this well-kncwn 
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description, they use it with reference to its equally 
well-known meaning. To ascertain, therefore, whether 
a married woman can now and here subject her separate 
property to the payment of a debt like that before us, 
by an instrument like that before us, we must refer to 
the former adjudications respecting a married woman 
who held property as if she were a feme sole. 

The first case in this state where this general question 
of the rights of a married woman thus holding property 
arose, was that of the Methodist Episcopal Church v. 
Jaques, 8 Johns. Ch. Cas, 77, The opinion of Chancellor 
Kent is learned and exhaustive, embracing a full review 
of all the English cases. He held, in substance, that the 
legal incapacity of the wife to convey or to bind her 
estate was relieved only so far as the language of the 
trust gave express power to dispose of the property; that 
she was authorized to dispose of the trust estate only In 
the manner expressly provided for in the instrument 
creating it. He held, therefore, that the disposition 
made by the wife and husband, by mutuai assent, but 
without the: formalities indicated in the deed of settle- 
ment, were invalid, and charged the husband with the 
sums received under that arrangement. 

This case was carried to the court for the correction of 
errors, where it was elaborately argued by Thomas Addis 
Emmet and Baldwin for the appellants, and Samuel 
Jones and Harrison for the respondents. 17 Johns. 548. 
Opinions concurring in overruling the decision of Chan- 
eellor Kent were delivered by Chief Justice Spencer and 
Judge Platt. It was established that a feme covert, with 
respect to her separate estate, is to be regarded as a 
feme sole, and may dispose of her property without the 
consent of her trustee, unless she is specially restrained 
by the instrument under which she acquires it; and, 
though a particular mode of disposition be pointed out 
in the deed of settlement, it will not preclude her from 
adopting any other mode of disposition, unless there are 
negative words restraining her power of disposition, ex- 
cept in the very mode so pointed out. 

In the North American Coal Co. v. Dyett (7 Paige, 9), the 
question was again before the court. By an ante-nuptial 
agreement Mr. and Mrs. Dyett had conveyed a house and 
lot in the city of New York, belonging to the wife, to 
trustees upon the following trusts, among others: tosell 
and convey upon the written consent of husband and 
wife and invest the proceeds in other securities, with 
power of changing the same from time to time, upon like 
written consent. The proceeds were to be paid over as 
provided for in various contingencies, Among others, 
upon the insolvency of Mr. Dyett, ‘ they were to be paid 
over by the trustees to the wife, to her sole and separate 
use, in like manner as if she were a feme sole. After 
sundry transfers the estate became invested in a manu- 
facturing establishment in Poughkeepsie, which was car- 
ried on for the benefit of the estate. Mr. Dyett, who had 
in the mean time become insolvent, and had been dis- 
charged under the insolvent act, acting as the agent of 
the trustees. The factory, being in need of coal for its 
work, purchased a cargo of the plaintiff, for which Mr, 
Dyett gave a draft of sixty days on Mr. Livingston, the 
formal agent of the factory. This draft was aecepted by 
him, but was never paid. The plaintiffs filed their bill 
against Dyett and wife and the trustees, for the purpose 
of subjecting the trust estate to the payment of this debt 
and other similarclaims. The bill was sustained and 
judgment given for the payment of the plaintiffs’ debt. 
The case was carried to the court for the correction of 
errorsand was there affirmed. 20 Wend.570. The chancellor 
lays down the rule thus: ‘The feme covert is, as to her 
Separate estate, considered as a feme sole, and may in 
person, or by her legally authorized agent, bind such 
separate estate with the payment of debts contracted for 
the benefit of that estate, or for her own benefit upon the 
credit of the estate.” He refers to numerous English 
cases, and to that of The Methodist Church v. Jaques, 
supra, 





In the court of errors, Mr. Justice Cowen, upon the 
point that Mrs. Dyett’s admission in the answer that 
Livingston was her agent, was not binding upon her, re- 
marks: “Itis said that such an answer is not to affect 
her interests although she joined in it; that it is still but 
the answer of her husband; and this, I agree, is in gen- 
eral so. Iam not aware, however, that the rule has ever 
been applied to a wife who is sued in respect to her 
separate estate. The bill isin the nature of an action at 
law against her for the recovery of a debt, and aJthough 
her person is not liable, she is proceeded against in respect 
to her estate as a feme sole. Having an estate which she 
is capable of charging by her contract in the first in- 
stance as a feme sole, it seems to follow that her admis- 
sions, by way of answer or otherwise, are to be received 
in evidence against her. Where her separate estate is 
completely distinct, and, as here, independent of her hus- 
band, she seems to be regarded in equity, as respects her 
power to dispose of or charge it with debts, to all intents 
and purposes as a feme sole, except in so far as she may 
be expressly limited in her powers by the instrument 
under which she takes her interest.” This action was 
against the wife in person, and settles these principles: 

1. That the estate of a married woman is ljable to the 
payment of a debt contracted for the benefit of such 
estate. 

2. That the instrument contracting the debt need con- 
tain no description of or reference to such property in- 
tended to be benefited or held to be bound. 

Yale v. Dederer came first before the court of appeals in 
1858. 18 N. Y. 265. In that case Dederer had bonght thirty- 
eight cows of the plaintiff, who refused to complete the 
sale, unless his wife would sign with him a note for the 
price of the cows. Mrs. Dederer did thereupon sign the 
note. An action was brought upon it against Dederer, 
judgment recovered, execution issued, returned unsatis- 
fied, and an action then brought against the wife. She 
was proved to have a separate property in real and per- 
sonal estate amply sufficient for the payment of the note, 
The judge, at the special term, ordered judgment against 
her, charging her separate estate with the payment of 
the note. The judgment was affirmed by the general 
term of the sixth district,and Mrs. Dederer appealed to 
the court of appeals. In delivering the opinion reversing 
this judgment, and in commenting upon the statute of 
1848-9, Judge Comstock says: *‘ My conclusion, therefore, 
is, that although the legal disability to contract remains 
as atthe common law, a married woman may, as inci- 
dental to the perfect right of property and power of dis- 
position which she takes under this statute, charge her 
estate for the purposes, and to the extent, which the rule 
in equity has heretofore sanctioned in reference to 
separate estates.” Page 272. The judgment was reversed 
upon the ground that the mere signing of a note by a 
married woman, not in fact for the benefit of her estate, 
but as surety for another, and not declared in the note, 
to be for her benefit, and where she had not professed in 
the contract to charge such estate, did not operate as a 
charge upon her estate. This judgment was not unani- 
mous. Judge Denioand Roosevelt dissenting,and Judge 
Strong not voting, doubtless upon the ground that it was 
in hostility to the English authorities. 

The same case came again before the court of ap- 
peals in 1860, 22 N. Y. 450. The facts were as before 
stated with two additions. It was found first that Mrs, 
Dederer became seized in fee of her real estate subsequent 
to the act of 1848; and, secondly, “ that Mrs. Dederer in- 
tended to charge, and did expressly charge, her sepa- 
rate estate for the payment of the note.’’ The court held 
that, in order to charge the separate estate, the intention 
to doso must be declired in the very contract which is 
the foundation of the charge, or the consideration must 
be obtained for the direct benefit of the estate itself. 
Judgment was ordered accordingly in favor of Mrs, 
Dederer. 

In each of the examinations of Yale v. Dederer, as 
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well as on each of the hearings of the The Methodist Church 
v. Jaques, the body of the English law, in respect to sepa- 
rate estates of married women, is brought in review, the 
opinions of the various chancellors are discussed, the 
discordant reasons upon which the law was maintained, 
the cases overruled, and that should be overruled, ex- 
amined, but in the whole array is not to be found an 
authority that the contract of the married woman must 
contain a description of the estate she proposes to charge. 

Owen v. Cawley G6 N. Y. 600) was an action to re- 
cover for professional services rendered to a married 
woman for the benefit of her separate estate. The de- 
fendant carried ona ship chandlery business under the 
ageney of her husband, who employed the plaintiff to 
collect various demands arising out of the business. The 
court sustained the recovery against her, laying down 
the law in this language: ‘* Where services are rendered 
for a married woman by her procurement, on the credit 
and for the benefit of her separate estate, there is an 
implied agreement and obligation, springing fram the 
nature of the consideration, which the courts will enforce 
by charging the amount on her property as an equitable 
lien. Where a charge is created by her own express 
agreement for a good consideration, though for a pur- 
pose not beneficial to ber separate estate, or even for the 
sole benefit of her husband, she is bound in equity by 
the obligation she thus deliberately chooses to assume.” 
In that case there was not only no description of or ref- 
erence to the separate property, but there was not even 
a written contract of any character. 

In Ballin v. Diliage (37 N. Y. 35) it appeared that Mrs. 
Dillage was a married woman having separate property, 
and that, in 1860, she purchased, at a mortgage sale, cer- 
tain premises under aspecial agreement. Among other 
things, she recognized a prior mortgage upon the same 
premises, and agreed to pay the same, and secure such 
payment by a new mortgage, to be executed by herself. 
She secured a conveyance of the property and executed a 
new mortgage, omitting thirty-two lots, to which she 
secured an unincumbered title. Mrs, Dillage’s mortgage 
was foreclosed in 1864, and, on the sale, there was a defi- 
ciency of more than $600, which the plaintiff sought to 
make a charge against her other separate property. The 
plaintiff offered to prove that she had such other sepa- 
rate property to the value of $10,000. The special and 
general term held that no judgment could be entered 
against her for the deficiency, deciding, as a matter of 
law, thata married woman is not personally bound by 
her agreement to pay the purchase-price of real estate 
which she purchases for her separate property, although 
she has a separate estate. Id. 37. 

This judgment was reversed in the court of appeals, 
Parker, J., delivering the opinion. He says: “I have 
no doubt, therefore, that in the case at bar the obligation 
which the defendant took upon herself by the execution 
of the bond was for the benefit of her separate estate, 
which is therefore chargeable in equity with the pay- 
ment of the deficiency in question. In such case the lia- 
bility attaches not as a specific lien on any particular 
portion of her estate, but upon the whole of it. Her 
separate estate as a whole becomes liable for any in- 
debtedness contracted by her for its benefit to any ex- 
tent.” There was not only no description in this case 
of the property sought to be charged, but the liability 
arose upon the purchase of another piece of property, 
different and distinct from it. 

Similar to this in its principle, and in the ruling upon 
it, was the case of White v. McNett, 33 N. Y. 371. The 
action was upon a guaranty executed by a married wo- 
man and her husband on the transfer of her mortgage, 
and the recovery against her upon the guaranty was 
sustained as a charge against her individual property. 

These are the material authorities in this state bear- 
ing upon the point under discussion. I will now refer to 
the English authorities. Mr. Clancy thus lays down the 
rule: “Inthe preceding chapters an attempt has been 





made to elucidate and explain the rule ‘that a feme 
covert, acting with respect to her separate property, ig 
competent to act in all respects as if she were a feme 
sole;’ and all the cases seem to concur in affixing thig 
meaning to it, that whenever a married woman acquires 
property to her separate use, exclusive of her husband, 
she may deal with it as she pleases, and may exercise 
over it every right which she could possess if she were 
unmarried.” Clancy’s Husband and Wife, 331, 24 Am, 
ed., 1837. 

In Norton v. Turvill (2 P. Wms. 144), the separate estate 
of a married woman was held liable for her bond for £25, 
made by her for money borrowed by her; and, in Stan- 
ford v. Marshal (2 Atkins, 68), where two married women 
joined their husbands in bonds for money, but it wag 
ordered that the rents and profits be paid over to the 
creditors in liquidation of their debts. In Hulme v. Ten- 
ant (1 Brown Ch. cas. 16), the husband borrowed of the 
plaintiff £50, for which he gave as security a bond exe. 
cuted by himself and wife. The following year, having 
occasion for a further sum, the husband applied to the 
plaintiff for £130, which was advanced, and a new bond 
for £180 given by the husband and wife for the amount, 
the wife at the same time paying the interest on the 
former loan. Ona bill filed to enforce the bond asa charge 
against the separate property of the wife, it was objected, 
“that the security must be agreeable to the nature of the 
property; it mtst be a security which would bea lien 
upon it such as a mortgage would be; that the act done 
by a married woman in order to bind her estate ought by 
some means to refer to it, but that the bond in the pres- 
ent case had no reference whatever to any property.” 
Lord Thurlow said he had no doubt of this principle, 
that if a court of equity says that a feme covert may 
have a separate estate, the court will bind her to the 
whole extent as to making that estate liable to her own 
engagements, as, for instance, to the payment of debts; 
but he did not find that the court had ordered a power to 
be executed, they had only stopped the fund where the 
power was executed, He could not, therefore, order the 
power to be executed, but he was exceedingly clear that 
the leasehold was liable. A reference was ordered to 
take an account of the rents and profits, and that the 
plaintiff ’s bond should be paid therefrom. It is but just 
to say that this case was afterward questioned by Lord 
Eldon, in Nantes v. Conock, 9 Ves. 188, and Jones vy. Har- 
ris, 9 id. 497. Notwithstanding the doubts of Lord 
Eldon, this doctrine was subsequently reiterated in nu- 
merous cases. Heatley v. Thomas (15 Vesey, 596), was this: 
Wm. Johnson and Sarah Smith, a widow, intermarried, 
Previous to the marriage, a sum of £2,000 and an annuity 
towhich Mrs. Smith was entitled, were vested in trustees 
for her sole and separate use, with power, by will or other 
writing, to dispose of the same as she should appoint. 
Mrs. Johnson made a will and appointment. She also 
executed a bond to the plaintiff as security for a person 
who afterward became bankrupt. A bill was filed 
against her executors and those of her husband, praying 
that her separate estate should be made liable to the 
payment of the principal and interest due by the bond 
to the plaintiff. After much argument, the case is thus 
stated: The principal question in this case was, whether 
the bond of the feme covert, during her coverture, could 
be considered a valid charge on the separate estate? and 
his honor (Sir William Grant) held that it was a valid 
charge, although she had a power of appointing only by 
will. Clancy, 103. 

The case of Bulpin v. Clarke (17 Ves. 365) was still later, 
and was to the same effect. Thus the property was con- 
veyed to trustees, to receive the rents and profits and pay 
the same to such persons and to such uses as Margaret 
Clark should during her life direct and appoint. The bill 
was filed against Clark and wife and trustees, stating 
that she had borrowed £250 upon her promissory note, 
which she promised to repay out of her separate estate. 
It was argued that the note was not an execution of the 
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power, as it had no reference to her separate property, 
and that a court of equity had no right to apply the 
rents and profits of the separate estate of a feme covert 
to the discharge of adebt. The decree directed the pay- 
ment of principal and interest out of the separate estate. 
See also Power v. Bailey (1 Ball and Beatty, 49), and Clark 
y. Miller (2 Atk. 879); Gregory v. Lockyer (6 Mad. 9), and 
the summing up of Mr. Clancy, at page 346 of his work. 
He says: “The present state of our law on this point of 
our subject seems to be this, that, if a married woman, 
having separate property, execute a bond or note, or any 
other instrument, by which she pledges herself for the 
payment of money, that property will be bound by her 
engagement, though the instrument which she has 
signed does not purport to be a lien upon that estate. 
But, on the other hand, that if the demand against her 
arise merely from an implied undertaking, then it can 
not be executed out of such separate estate.” 

In Murray v. Beebe (4 Simons, 82), it was held that, where 
a married woman, having separate property, living apart 
from her husband, employed the plaintiffs as her solicit- 
tors,and promised them, by letter, that she would pay 
their bills, but did not refer to her separate property, 
her separate property was liable to pay the bills, 
The bill filed to enforce payment was demurred to, on the 
ground that the general engagement of a married 
woman does not affect her separate property, and that 


* the letters contained no reference to her separate prop- 


erty. The demurrer was overruled. 

In Owens v. Dickinson (1 Craig and Ph. 48), the same rule 
is laid down, and it is held by Lord Brougham that the 
doctrine is applicable to all debts, whether written or 
yerbal. The very recent case of Mrs. Matthewmans (Eng, 
Law Rep. 3, Eq. Cas. 781, 1866), and of Butler v. Crumpton 
(7 ib. 16, 1869) reiterate the same doctrine. They were 
eases under the constitution acts, where the separate 
estate of the married woman was charged as a contribu- 
tory, upon the ground that, in giving the order for the 
purchase of the stock, she had intended to charge her 
separate estate, and had done so. In neither case was 
there any description of the-property intended to be 
charged. 

In Shattock v. Shattock (2 id. 182, 189), Lord Romilly lays 
down in substance the same doctrine, but insists upon 
the long contested proposition that the power of charg- 
ing the estate arises from the power of appointment or 
disposition, and not from the power to contract. 

In McHenry v. Davies (10 Id, p. 88, Equity series, August, 
1870), Lord Romilly held, where a married woman living 
abroad, alone, under circumstances which led to the be- 
lief that she wasa feme sole, indorsed a bill of exchange 
and drew a check on her London bankers, for the pur- 
pose of enabling T., who acted as her agent, to raise 
money, the bill and check being cashed by a banker in 
Paris and dishonored, that the separate estate of the 
married woman was liable to make good the amount, 
and that the equities between herself and T. could not be 
inquired into. 

Among all these cases there is not one that holds that 
where a married woman having separate property incurs 
a liability, for which she declares at the time of incuring 
it,andin the instrument by which it is incurred, that 
her separate estate shall be held, the separate property 
does not become charged; at least, I may say, after dili- 
gent examination, that I have met with no such case, 
either in the English courts or those of the last resort in 
this state. There are, however, several in which the pre- 
cise objection has been made and overruled. 

There is no more propriety in the principle sought to 
be sustained than there would be in holding that the 
promissory note of a male adult must describe the prop- 
erty seized on execution issued on a judgment recovered 
upon the note. In each case the note or bond creates a 
binding obligation. The law holds all of the property of 
the maker or obligor responsible for its satisfaction. 
The judgment, when recovered, creates the lien. When 








the proceeding was strictly onein equity, it may have 
been necessary that the judgment should specify the 
property against which the process should issue. Under 
our statutes, the suit, the judgment and the execution 
are in the ordinary manner of suits at law. 

While, as has been seen, there has been some contest 
on the proposition whether a general engagement would 
subject the separate property of a married woman to the 
payment of her debts, the principal controversy has been 
as to the ground upon which their liability should be 
placed. On this point there will probably continue to be 
a difference of opinion. One statute (1860, p. 197), gives to 
the married woman formal authority to “‘ enter into any 
contract in reference to the same.” It may also well bé 
rested upon the principle of jus disponendi. The law gives 
the married woman the practical ownership of the prop- 
erty. She has the power of dealing with it at pleasure, 
She therefore has the power to bind it for the payment 
of her debts. 

Under our decisions the liability arises, ipso facto, where 
the debt is for the benefit of her estate. Where she in- 
curs liability for another, there is required then the fur- 
ther condition that the intent to make the charge must 
be declared in the contract creating the indebtedness. 
Yale v. Dederer, supra. The English authorities do not 
require the existence of this condition. Her bond, in 
the ordinary form of a surety for another, will create a 
charge upon the estate. Authorities sup. 

Ido not see that the question whether the estate is 
legal or equitable, or whether it was secured before or 
after 1848, has any thing to do with the case. Under the 
English system trustees were not indispensable. The 
property might be conveyed to the wife directly, and for 
her separate use. 2 Roper on H.and W. 229. This would 
give her a legal estate. Under our laws the married 
woman may take, “ by inheritance, gift, grant, devise or 
bequest,’”’ words implying legal estates ; and when she has 
thus taken, she holds “to her sole and separate use, in 
the same manner and with the like effect as if she were 
unmarried.” The equitable estate of a feme sole, under 
the old system, if that was its necessary form, defined 
the rights of a married woman now having control of a 
legal estate. Nor doI perceive how the time when she 
receives the estate can be important, except so far as 
there may be a claim by the husband or by his creditors, 
where the marital rights had attached prior to 1848, 

Upon the whole ease the order of the general term 
should be reversed, and the judgment of the special term 
affirmed, with costs. 


EARL, Commissioner. The defendant, a married woman, 
is sued upon her contract of indorsements upon the back 
of several promissory notes, and the most important 
question to be determined by us is, whether she has en- 
tered into such contract in such way as to bind her sepa- 
rate estate. 

The acts of 1848, 1849, 1860, and 1862, in reference to the 
rights and liabilities of married women, authorize a feme 
covert to enter into contracts in reference to her separate 
business, and her separate real estate, in the same manner 
and to the same extent as a jeme sole, 

I am inclined to believe that this contract does not 
come within the provisions of any of those acts, It is 
not a contract in her separate business, and, within the 
meaning of those acts, does not relate to her separate real 
estate. It is to be governed, therefore,by the rules of law 
in force in this state prior to the enactment of those acts, 
and a particular examination of those acts will not be 
necessary in the disposition of this case, 

Under these acts, a married woman has an absolute 
legal estate in her lands and other property, and it can- 
not well be claimed that she has less power to charge such 
estate in equity with her debts and obligations than she 
had to charge her equitable estate under the rules of law 
previously existing. Cord, % 264; Cbivin v. Currin, 22 
Barb. 372. In Yale v. Dederer (18 N. Y. 272), Judge Com- 
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stock says: “ A married woman may, as incidental to the 
perfect right of property and power of disposition which 
she takes under this statute, charge her estate for the 
purposes, and to the extent, which the rule in equity has 
heretofore sanctioned in reference to separate estates ;”’ 
and in the same case, in 22 N. Y. 451, Judge Selden says 
that it was settled in that case, when first before that 
court, ‘that the power conferred upon married women 
by these statutes to hold to their separate use, and tocon- 
vey and devise all their real and personal estate as if un- 
married, carried with it the power to charge such estate, 
substantially in the manner and to the extent previously 
authorized by the rules of equity in respect to separate 
estates.”’ 

By the common law, the contracts of married women 
are always void, and cannot be enforced against them. 
But, in equity, a married woman having a separate estate 
has, for more than a century in England, been treated, as 
to such estate, as a feme sole, and capable of charging 
such estate in equity with all her debts and obligations, 
In order to effect the charge, all that was necessary was, 
that, in contracting the debt or obligation, she should 
intend to charge her separate estate. This intention 
might be contained in the contract, or might be implied 
or inferred from circumstances. It was early held, that 
whenever a married woman gave a*bond, note, or any 
other written contract for the payment of money, with- 
out any mention whatever of her separate estate, she 
must be intended to have designed a charge upon that 
estate ; for, otherwise, her acts in executing the instru- 
ment would be nugatory, and the instrument thus made 
would have no validity oroperation. And thissame rule 
was finally extended to her parol contracts. So that, in 
England, it has been settled for a long time, that the sep- 
arate estate of a married woman is charged with all her 
debts and obligations, without any express intention so 
to charge it. The intention is always implied, unless the 
contrary is proved. Hulme v. Tenant, 1 Bro, C. C.16; Mur- 
ray Vv. Barlee, 3 My. and K., 223; 1 White and Tudor’s Lead- 
ings Cases in Eq. 824. 

The rule, as thus settled in England, was at an early 
day substantially adopted in this state. Jaques v. Metho- 
dist Episcopal Chuvch, 17 Johns. 548; North Am. Coal Co. v. 
Dyett,7 Paige, 9; S. C., 0 Wend. 570; Knowles v. McCamby, 
10 Paige, 243; Vanderheyden v. Mallory, 1 Com, 453. Finally, 
in the case of Yale v. Dederer, a single qualification, for 
the first time in this state, was added to thisrule. It was 
held that, unless the consideration of the contract was 
one going to the direct benefit of the estate, the inten- 
tion to charge the separate estate must be stated in, and 
be part of, the contract. With this single qualification, 
the English rule in equity I believe to be the law of this 
state. 

The position of a feme covert, then, in this state, in 
reference to her contracts, is as follows: She is bound, 
like a feme sole, by all her contracts made in her sepa- 
rate business, or relating to her separate estate within 
the meaning of the acts of 1848, 1849, 1860, and 1862, and 
such contracts can be enforced in law or equity, as the 
case may be, just as if she were a feme sole. All her 
other contracts are void at law, and do not bind her per- 
sonally, but may be enforced in equity against her sepa- 
rate estate, provided the intention to charge that estate 
be stated in the contract. 

It would seem, from this summary view of the law 
touching the question under consideration, that the con- 
tracts of indorsement now before us were plainly such as 
to bind the separate estate of the defendant. To this 
conclusion, however, two objections are made which 
must be considered, 

It is said that the defendant is a mere surety, and her 
contract is void at law, it will not be enforced against her 
in equity. It is undoubtedly the general rule, that con- 
tracts of sureties, which are void or discharged at law, 
will not be enforced in equity. Ludlow v. Simona, 2 Cai. 
Cas. 1. But this rule is applied only in cases where a 





surety has undertaken to bind himself at law merely, 
and his contract was either void originally, or became in. 
operative by something subsequently occurring. 

In such a case, where there was no consideration moy- 
ing to the surety, equity will not enforce his contract 
against his property. Thecontract being void at law and 
not binding the person of the surety, there is no ground 
upon which equity can execute it against the estate, 
This rule, however, cannot be applicable to the case of a 
married woman, who, as surety, undertakes expressly 
not to bind herself at law, but to bind and charge her 
separate estate in equity, the other party to the contract 
not relying upon it as valid at law, or binding her person, 
but simply as binding her estate in equity. The only 
case which I have been able to find holding that a mar- 
ried woman canffot, as surety, charge her separate estate 
in equity by a contract void at law, is Kelso v. Tabor, 2 
Barb. 125. That case is unsatisfactory in its reasoning, 
and is in conflict with numerous authorities upon the 
same point. Hulme v. Tenant, supra; Heatley v. Thomas, 
15 Ves. 596; Stanford v. Marshall, 2 Atk. 68; Pybus v. Smith, 
8 Bro. Ch. 340; Vanderheyden v. Mallory, 1 Com, 462; Jarman 
v. Wilkerson, 7 B. Monr. 2983; 2 Story’s Eq. #1400, 1401; 
Reeve’s Dom, Rel. 168; Willard’s Eq. 649, 651; Cord, 2255, 
Story says: “If she gives a promissory note or an accept- 
ance, or a bond to pay her own debt, or if she joins in a 
bond with her husband to pay his debts, the decisions 
have gone the length of charging it on her separate 
estate.” 

Reeve says that it is well settled “ that if she joinsina 
bond with her husband, her separate property is liable to 
pay such bond.” And Willard says: ‘A wife may, as 
respects herjseparate estate, become surety for her hus- 
band.” 

It is quite clear that the court of appeals, in the caseof 
Yale vy. Dederer, were of the opinion that a married 
woman could charge her separate estate as surety for her 
husband, provided the intention to do so was expressed 
in the contract; otherwise that case could have been dis- 
posed of adversely to the plaintiff with but little discus- 
sion. Judge Selden, in his opinion (22 N, Y. 458), says; 
“As was shown by Judge Comstock when the case was 
here before, mere equity, not resting upon any positive con- 
tract, will never seize upon the separate estate of the 
wife and appropriate it to the payment ofa debt of the 
husband for which she is a mere surety; and it follows 
from what has been previously said that the estate of the 
defendant cannot be held liable upon this note, upon the 
ground that she intended to make it a charge; because to 
make such an intent of any importance, it must be either 
expressed or implied in the terms of the contract.” 

It is also objected that the contracts in question are not 
sufficient in form to charge the separate estate of the 
defendant, that is, that a feme covert cannot charge her 
separate estate by simply expressing her intention to do 
so in the contract, but that she must create the charge by 
mortgage or pledge, or some other contract executed ac- 
cording to the forms of law, particularly describing the 
property to be charged; and so the supreme court seems 
to have held in this case. There is no authority to sus- 
tain such an objection. All that was ever required in 
England, and, so far as I have observed, in this state, was 
that there should be an intention to charge the separate 
estate —such intention in this state to be contained in 
the contract. So far from requiring the charge to be in 
any particular form describing particularly any property, 
in England it is not required that the contract shall, in 
any way, mention or refer to the property; and under 
the case of Yale v. Dederer, where the contract is for the 
benefit of her separate estate, it is not necessary to refer 
to or mention the separate estate in the contract; and it 
must be held as having been decided, in that case, that all 
that is necessary to create the charge in other cases is 
that the intention to charge shall be contained in the 
contract. It has never been held that the charge should 
be in such form as to create a specific lien on the prop- 
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erty; for if that were so, the liens would have to be 
satisfied in the order of their creation. An intention to 
charge is regarded as in the nature of an appointment, 
and courts of equity, in the exercise of their peculiar 
jurisdiction over married women and their separate 
property, give effect to that intention by seizing the 
separate property to satisfy the charges, not in the order 
of their creation, but pari passu, or in order of their pre- 
sentation by the vigilance of creditors. 

I, therefore, reach the conclusion, that the defendant, 
by her contracts of indorsements, charged her separate 
estate in equity; and, in reaching this conclusion, we 
violate no public policy. The law now regards a married 
woman as perfectly capable to manage and take care of 
her own property, to will, sell, give away, mortgage, or 
pledge the same. And still further, it regards her as ca- 
pable as her husband to carry on any business, large or 
small, on her own account, and of binding herself by all 
her contracts in that business. While this is so, it is idle 
tosay that the policy of the law requires courts to hold 
any of her contracts void, simply because she is a mar- 
ried woman, The old religious idea of a mystic union in 
marriage, by which “‘ they twain became one flesh,” and 
the common-law notion that by marriage the very being 
and legal existence of the woman was suspended, or incor- 
porated and consolidated into that of the husband, have, 
to a large extent, become old-fashioned and obsolete. 
The wife is now regarded by the law as competent to vin- 
dicate her own wrongs, and the recent legislation in this 
state would seem to indicate that, as to her separate prop- 
erty and business, she needed no greater or other protec- 
tion than does her husband. Yet, until further legisla- 
tion, courts are bound, by precedents and authority, to 
hold that her power to make valid contracts is still some- 
what limited. 

The equitable charge thus created by the defendant 
could be enforeed only in equity. This action, however, 
seems to have been commenced and tried, and was de- 
cided, as at action of law. A personal judgment was ren- 
dered against the defendant with the other parties to the 
note for money; under this there was manifest error. 
She is the only party who appealed from that judgment, 
and the only question for us to consider is, whether the 
judgment was authorized as against her, and, if not, what 
we shall do with it. 

The complaint states, not as particularly as would be 
well, yet sufficiently, all the facts necessary to charge her 
estate in equity. After alleging the making and indorse- 
ment of the notes, etc., it alleges (and this is not denied) 
that she is the wife of Edward Babcock, and that, “‘ at the 
time of making her said indorsements on said notes, she 
had, and still has, a separate estate, and intended to 
charge said estate by her said indorsements.” If thecom- 
plaint had prayed against her the proper equitable relief, 
instead of legal relief, it could not well be denied that it 
would have been sufficient as to her. But the prayer for 
relief furnishes no obstacle, The code (section 275) pro- 
vides that when an answer has been interposed to the 
complaint, the court may grant ‘any relief consistent 
with the case made by the complaint and embraced 
within the issue.”” Hence, the complaint was sufficient 
to authorize the proper equitable relief, and was fully 
sustained by the admission, and the proof. The plaintiff 
proved the indorsement of the notes in the manner set 
out in the complaint, and the other facts necessary to 
charge the defendant as indorser; and also proved that, 
at the time she indorsed the notes, she owned, and still 
owns, as her separate estate, a house and lot situated in 
the city of Troy worth several thousand dollars. I donot 
see what other fact it was necessary for the plaintiff to 
prove to entitle it to equitable relief. The facts alleged 
were sufficient, and the facts admitted and proved were 
sufficient, and the only error the referee committed was 
in ordering a legal instead of an equitable judgment 
against the defendant. For this error, among others, the 
supreme court absolutely reversed the judgment, and 








granted a new trial. I do not think this result should 
follow. It was the design of the code to abolish the dis- 
tinction between legal and equitable remedies, 

They are now administered in the same courts, and it 
is sacrificing substance to form, more than the policy of 
the law now tolerates, to turn a party out of the very 
court that is to administer equitable relief, because he 
has not prayed for such relief in his complaint, while 
the facts alleged and proved show him entitled to it. 
Emory v. Pease, 20 N. Y. 62; Barlow vy. Scott, 24 id. 45. In 
Emory vy. Pease, the plaintiff commenced a legal action to 
recover a balance of account stated. On the trial, the 
complaint was dismissed, the court holding that the 
action should have been one in equity for an account- 
ing. The judgment entered upon this decision was 
affirmed at general term, and the plaintiff appealed to 
the court of appeals, which reversed the judgment. 
Judge Comstock, writing the opinion of the court, while 
he held that the complaint was insufficient for an action 
at law, as it did not sufficiently show an account stated, 
and that the supreme court was right in holding that 
the action could not be maintained as an action at law, 
held that the court should have sustained the action, as 
one in equity, for an accounting. He said, “ But if an 
account of net profits has not been taken according to 
the rule furnished by the agreement, it seems to us, upon 
the facts stated, that the plaintiff is entitled to such an 
account, and there to recover whatever sum, if any thing, 
shall appear to be due to him. This is probably not the 
view in which the suit was brought, nor is it in accord- 
ance with the prayer of the complaint. But relief is to 
be given consistent with the facts stated, although it be 
not the relief specifically demanded (Code, § 275); and 
in determining whether an action will lie, the courts are 
to have no regard to the old distinction between legal 
and equitable remedies. These distinctions are expressly 
abolished. A suit does not, as formerly, fail because the 
plaintiff has made a mistake as to the form of the remedy. 
If the case which he states entitles him to any remedy, 
either legal or equitable, his complaint is not to be dis- 
missed because he has prayed for a judgment to which 
he is not entitled.” 

No difficulty is caused by the presence, as parties to the 
action, of the other parties to the note who do not appeal. 
No objection to their joinder as parties was made by de- 
murrer or answer. While they are not necessary parties 
in an equitable action against Mr. Babcock, they are 
proper parties so as to have a final adjustment of the 
matter set up in the answer in diminution of plaintiff’s 
claim, 

The only remaining question to be considered is the 
form of judgment which the referee should have ordered 
against the defendant, Mrs. Babcock. When the estate 
sought to be reached is a strictly equitable one, a receiver 
must be appointed to take so much of the estate as may 
be necessary to satisfy the charge. A judgmentin such 
a case, authorizing an execution, would not be appro- 
priate. But when the estate charged is a legal estate, as 
all estates of married women are under the statute 
above referred to, the judgment may provide for enfore- 
ing payment of the charge by execution against such 
estate. Thecode, section 274, as amended in 1862, provides 
that, “in an action brought by or against a married 
woman, judgment may be given against her as well for 
costs as for damages, or both for such costs and for such 
damages, in the same manner as against other persons, to 
be levied and collected of her separate estate, and not 
otherwise; ’”’ and section 287 provides that **an execution 
may issue against a married woman, and it shall direct 
the levy and collection of the amount of the judgmens, 
against her from her separate property, and not other- 
wise.” 

These provisions of the code are not confined, as has 
been sometimes claimed, to legal actions only, and there 
is no reason for so confining them. They purport to re- 
late to all actions against married women, and are quite 
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appropriate, since married women hold their separate 
property by a strictly legal title, like other persons. 
There is no reason why resort should always be had to 
the cumbersome process of a receivership to enforce a 
charge against their legal estate; and, since these amend- 
ments to the code, courts of equity have the option to 
enforce the charge by means of an execution, or by 
means of a receivership, as will best promote, in any 
case, the ends of justice. 

I therefore conclude that the proper judgment to be 
ordered by the referee was one adjudging the amount 
reported due a charge upon Mrs. Babcock’s separate 
estate, to be levied and collected by execution out of the 
same, and not otherwise; and, as there is no dispute 
about the facts, this court should order the proper final 
judgment. 

The order of the general term should, therefore, be re- 
versed; and the judgment entered upon the report of 
the referee modified as above indicated, and, as thus 
modified, affirmed, without costs to either party, upon 
the appeal in either county. 


H. Gray, Commissioner. The object of the statute of 
April 10, 1862 (Sess. L. 1862, 244, 245) was to enable married 
women holding real estate as their separate property, 
under the authority of that and prior enactments, to 
manage and dispose of it without the intervention of 
trustees or hindrance from their husbands, and to sue 
and be sued in all matters having relation to their sepa- 
rate property. It did not remove from them any of their 
common-law disabilities in reference to any contracts 
not made for their own benefit, or pertaining to their 
separate estate. The indorsement in question was not 
for either, and is therefore left to be disposed of by the 
rules of the common law, under which her estate could 
not be charged as mere indorser. Yale v. Dederer, 18 N. Y. 
265; Same v. Same, 22 ib. 450. These cases were severely 
litigated; in the first of which it was held by a divided 
court that the estate of Mrs. Dederer could not be charged 
with the payment of a note signed by her with her hus- 
band and as his surety. On the second trial parol evi- 
dence was admitted under exception to establish her 
intention to charge her separate estate with its payment. 
When the case was a second time up, this question was 
considered, and was, in reality, the only one presented, 
varying the case from what it was when first considered 
and decided. In the latter case Justice Selden, in deliy- 
ering the opinion, held that the court erred in admitting 
parol evidence to establish her intention to charge her 
separate estate, and we are unwarranted, as I think, in 
understanding, from the report of the case, that a major- 
ity of the court held with him upon this ground alone, 
and would, with him, have held otherwise, if her inten- 
tion be in that case, as Mrs. Babcock’s has in this, been 
manifested in the writing subscribed by her. I am there- 
fore of opinion that the estate of Mrs. Babcock was, upon 
a just view of the case last cited, well charged with the 
payment of the note indorsed by her, and that should be 
affirmed, but so modified that the execution to be issued 
should be against her separate estate. 

All the judges concurred in the opinion of Hunt, that 
the defendant’s separate estate is liable for the payment 
of the notes in question under the indorsement. 

Lott, Hunt and Leonard concurred that the judgment, 
as entered upon the report of the referee, is correct in 
form. 

Order of general term reversed, and judgment entered 
upon report of referee affirmed, with costs. 


a 


J. D. Werters, state librarian of Mississippi, and W. H. 
Forbush, county clerk at Jackson, have been arrested on 
the affidavit of Gov. Alcorn, charged with stealing 
seventy-five volumes of state reports from the office of 
the secretary of state. 





SOME GENERAL TERM DECISIONS. 


Several important questions of practice have just been 
determined at the October General Term in the first de- 
partment, which will appear in Abbott’s Practice Re. 
ports. Among them are the following: 


Liability of sureties on undertaking for injunction. —The 
plaintiff in an injunction suit is not liable upon the 
usual undertaking of sureties to pay any damages which 
may be sustained by the defendant by reason of the 
injunction, unless he signed the undertaking as obligor, 
Patterson v. Bloomer. 


Reference to ascertain damages. — The right toa reference 
to ascertain the damages so sustained exists only as 
against those who sign the undertaking. Ib. 

Remedy where injunction is not sustained.—The remedy 
against a plaintiff who procures an injunction in a case 
in which he is not entitled to it, is only by an action at 
law for damages, unless he is a party to the undertak- 
ing. Ib. 

This reverses the decision at Special Term, previously 
reported, 

As to a referee's report. —If a referee, in his report, states 
only a general conclusion, without specifying the issues 
upon which he finds, the remedy of the party aggrieved 
is by a motion to refer back the cause for a further find- 
ing. A motion to set aside the report as irregular is not 
proper, and should be denied. Van Slyke v. Hyatt. 

Order of reference. — An order of reference of the trial of 
an action, one of the issues of which involves the exam- 
ination of a long account, will not be reversed on appeal, 
on the suggestion that such issue is not a material issue, 
Lawless v. O’ Mahoney. 

If defendant would claim trial by jury in such a case, 
he must get rid of the issue, Ib. 
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CORRESPONDENCE, 
SCHENECTADY, Oct, 14, 1870. 
Editor Albany Law Journal : 

I have been told by an agent of a publishing house in 
Albany, which sells the Session Laws of 1870 at $5 or $5.50, 
that the volume of said laws advertised by Weed, Par- 
sons & Co.,in the LAW JOURNAL, does not contain all 
the laws of the session, Can you inform me if this 
is so? J. 

(The only edition of the Session Laws of 1870 printed 
in this state was printed by Messrs. Weed, Parsons & 
Co. Those sold by the other booksellers were ob- 
tained of Weed, Parsons & Co., and contain neither a 
line more nor less than the volume sold by the latter 
firm.— Ep. L. J.] 
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TERMS OF THE SUPREME COURT FOR OCTOBER. 
8d poendeg. Circuit and Oyer and Terminer, Putnam, 


att. 

8d Monday, Circuit and Oyer and Terminer, Rockland, 
Barnard. 

3d Monday, Circuit and Oyer and Terminer, Schoharie, 

8d Monday, Circuit and Oyer and Terminer, Jefferson, 
Mullin 

3a Monday, Circuit and Oyer and Terminer, Yates, 
Dwight. 
8d Monday, Circuit and Oyer and Terminer, Angelica, 
Barker. 

3d Tyeeter, Circuit and Oyer and Terminer, Elizabeth- 
town, Bock 
mk. ‘Monday, Circuit and Oyer and Terminer, Queens, 

rnard 

4th Monday, Circuit and Oyer and Terminer, Livingston, 
J. C. Smith, 
. => Monday, Circuit and Oyer and Terminer, Wayne, 

°o 

4th Tuesday, Special Term, Onondaga, Morgan, 

Last Monday, Special Term, Monroe, Dwight. 

Last Tuesday, Special Term, Albany, Hogeboom. 
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CHANGES IN THE REVISED STATUTES. 


From advance sheets of Abbott’s Pr. R. we take the 
following list of the important changes in the Revised 
Statutes made by the Laws of 1870: 

1R. 8. 217, ete.— All provisions relating to the canals 
inconsistent with this act of 1870—(authorizing canal ap- 
praisers to award damages for injuries in use of canals, 
or by neglect of officers, or by accident, etc., and to em- 
ploy counsel for the state)—repealed by Laws of 1870, 
eh, 321. 

1R. 8. 221, 2 23, amended by adding provision for remov- 
ing boats or other obstructions in canal, and assessing 
damages. Laws of 1870, ch. 222, 

1R. S. 511, 2 47, 50—as to proceedings to collect non- 
resident labor unpaid—amended by Laws of 1870, ch. 
461, 

1R. 8. 521, 21083— which provides for removing fences 
encroaching on highways; amended by applying it to 
highways “ laid out or ascertained, described and entered 
of record in the town clerk’s office.” Laws of 1870, ch. 
12. To same effect was 3 Keyes, 612; affirming 36 Barb. 


488, 

1B. S. 681, § 75, and 632,§78—as to reports of superin- 
tendents of the poor— extended to other parts of the 
state. Laws of 1870, ch, 424. 

1R.S., title 4, part 1, § 58, subdivision 1— (the reference 
inteaded is probably to 2 Laws of 1857, ch. 615, § 3, which, 
in the 5th edition of R. S., vol. 1. p. 836, is printed as 2 53) 
—amended as to compensation of town officers. Laws 
of 1870, ch, 242. 

2 BR. 8, 151, 26, amended, by allowing surrogate to ap- 
point guardian for a minor whose father is living, by 
Laws of 1870, ch, 341. 

2 R. S. 155, 2 6, 8, as to binding out children, extended 
to cases under Laws of 1870, ch. 431, 2 4. 

2. S. 547.—Surplus moneys on foreclosure by adver- 
tisement; provided for by Laws of 1&70, ch. 706, 

2R.S. 548—as amended by the act of 1869 (2 Laws of 
1869, p. 2223, ch, 888, Draining Swamps act)— amended by 
providing for vacancy in the office of commissioners. 
Laws of 1870, ch. 38. 

2 R. S. 692, 2 8, subdivision 6— which forbids conspira- 
cies to commit acts injurious to trade or commerce — 
not to be construed to restrict orderly assembling or co- 
operation of trades to secure advance of wages. Laws of 
1870, ch. 19. 


a 


BOOK NOTICES. 


Shearman and Redfield on the Law of egtgenss. Second 
Edition. New York: Baker, Voorhis & Co. 1870, 

The first edition of this work was published about eight 
months ago. Such an unprecedented sale has not, we 
believe, occurred in this country for years. It is one of 
the most valuable of recent publications, and the profes- 
sion and the courts have been quick to perceive and to 
acknowledge its merits. Hardly a case involving directly 
er remotely questions of negligence is argued in our 
higher courts in which it is not cited as a standard 
authority. 

The present edition is not a mere reprint of the former. 
The entire work seems to have been carefully revised! 
some portions condensed; others enlarged and more 
elaborately discussed, and several new ones introduced 
and treated of. Being published in sections, quite a num- 
ber of new ones have been added and numbered after the 
originals, a, b, etc. It should evidently, for convenience 
of those owning either edition, be cited by sections in- 
Stead of pages as heretofore. 

We cannot forbear a few words in commendation of the 
publishers, The lawyer who loves his profession as he 
should becomes as much attached to his books as the 
horseman to his horse, or the engineer to hisengine, A 
fine hook is an object of greater care and interest than a 
shabby one, Messrs. Baker, Voorhis & Co. have been 











ee 
peculiarly fortunate in the class of works they have pub- 
lished. They are splendidly printed and bound, and the 
type and paper are of the highest order. They must cost 
them a quarter more than those of many of the publish- 
ersin this country, and yet they are sold at the same 
figures. Our profession is an appreciative one, and they 
will assuredly reap their reward in the end. 


American Law Review for October; Quarterly. Bos- 
ton: Little, Brown & Co. 

The first article in this number —‘“ Codes and the Ar- 
rangement of the Law’’—is about as vague, indefinite, 
and unsatisfactory as we care ever to read. We have 
waded through it twice in the hope to discover what it is 
all about, but we can only say, with “ truthful James,” 
that, ‘‘for ways that are dark and for tricks that are 
vain,’ the writer of that article is “ peculiar.” The other 
leading articles are ‘‘ The Trials of Troppmann and Prince 
Bonaparte,” an interesting and well-written account of 
those causes celebres ; “* Degrees of Negligence,” and “Suits 
between Firms with aCommon Member.” These, with the 
usual digests, book notices, and “‘ Summary of Events,” 
make up the contents. 


Bench and Bar. Chicago: Callaghan & Cockcroft. 


The October number of this quarterly contains a review 
of Judge Cooley’s very excellent edition of Blackstone’s 
Commentaries; a well-considered paper on “ Vindica- 
tive Damages ;’”’ a decision of the supreme court of Ala- 
bama, holding that the statute of limitations was sus- 
pended in that state during the war; a digest of Ameri- 
can decisions; book notices, and “ Miscellany.” 


BDonhowet Register. New York: George T. Deller, pub- 
sher. 


For the last two months this excellent record of pro- 
ceedings in bankruptcy has been a very irregular visitor 
to our table; but we presume that this is due to the care- 
lessness of the postal agents of our respected “ uncle.” 
We grieve whenever we miss it, for it is our main depend- 
ence in every thing pertaining to bankruptcy. We re- 
ceived, a little while since, bound volumes of the back 
numbers, and we know whereof we speak, when we say 
that every lawyer who practices at all in the bankruptcy 
courts is remiss in his duty to himself and his client, if 
he is not possessed of the Register. 





LIABILITY OF CORRESPONDENTS OF MERCANTILE AGEN- 
crEs.—A correspondent sends us the following note: 
“* Sherwood v. Giltert. — This action was tried at the Che- 
nango circuit court in September, 1870. The parties were 
merchants in the same place. The defendant received a 
letter, with printed questions, from J. M. Bradstreet & 
Sons’ Mercantile Agency, inquiring as tu the standing, 
character and financial ability of the plaintiff, which he 
answered. For matter contained in that answer the 
plaintiff sued for libel. The defendant’s answer in 
the suit plead matter in mitigation, also a settlement, 
and that the communication was privileged. The lan- 
guage was libelous on its face, and there was no plea jus- 
tifying. On the trial, upon the motion of Hon. Charles 
Mason, who was one of the counsel for the plaintiff, 
Judge Balcom charged the jury that the communication 
was not privileged, and that, unless they should find 
that the cause of action had been settled, the only ques- 
tion for them was the amount of the recovery. It was 
ruled that the protection which is given to the proprie- 
tors of a mercantile agency in reporting the standing of 
a party to one of its customers, as laid down in Ormsby v. 
Douglass (37 N. Y 477), is not given to the country corres- 
pondent of the agency.” 

By this decision it would seem that a reporter must be 
also an insurer of the truth of his reports, 
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ConTRACTS PAYABLE IN GoLD.— On the first day of 
March, 1858, Alexander C. Poillon and Cornelius Poillon 
executed a mortgage for $4,000 to Patrick Martin, together 
with a bond payable three years after date. On the 26th 
of March, 1861, another mortgage for $3,000, payable three 
years after date in lawful money of the United States, 
was executed on the same property. On the 26th of March, 
1865 an agreement was made, extending the time of pay- 
ment of both mortgages on the same terms and condi- 
tions, and with the same remedies, to March 1, 1870. On 
that day a tender of the amount in greenbacks was made 
to the plaintiff’s attorney, and also to his counsel, Mr. 
John Flanigan, both of whom refused toaccept it, claim- 
ing that they were entitled to gold coin or its equivalent. 
Gold on that day was quoted at 15%, and their claim, 
therefore, amounted to $8,115.62. The plaintiff then com- 
menced an action to foreclose the mortgages. The coun- 
sel, after reciting the facts and proving the tender of the 
money, quoted the decision of the supreme court of the 
United States in the cases of Hepburn v. Griswold and 
Broderick v. Degraw, wherein the legal-tender act was held 
not to apply to contracts made prior to its passage. The 
defendants quoted the decision of the court of appeals of 
this state, in which the same act is held to be constitu- 
tional, and stated this as the ground on which their ob- 
jection to the payment in gold was made. Judge Bar- 
nard overruied the objections of the defendants, holding 
that the United States supreme court decisions were bind- 
ing, notwithstanding the decision of the court of appeals. 
Harris v. Jex et al., Sup. Ct. Sp. Term, before Barnard, J. 

~~ e@e —— 

INSURANCE AGENCY. — The Commercial Exchange Insur- 
ance Company v. Henry Emmens et al. — This cage came up 
on appeal from the judgment rendered therein against 
the Commercial Exchange Insurance Company, the 
plaintiffs, by Mr. Justice Quinn, of the first district court. 
The facts are as follows: The defendants, Emmens Bros., 
through one McLeod, an insurance broker, effected a 
policy of insurance on merchandise, at their store, No. 13 
Spruce street. The premium amounted to $40. The policy 
was executed by the company and delivered to the broker, 
who presented it to the defendants, and received from 
them the $40 premium, and gave to them his individual 
receipt therefor. The broker failed to pay the premium 
over to the company, and the company sued the defend- 
ants for it, claiming that a payment to the broker was 
not a payment toit. The policy contained a condition, 
“that any party, other than the assured, procuring the 
insurance, either at the office of the company or its agent, 
shall be considered the agent of the assured.””’ The ques- 
tion thus presented was, Whose agent was the broker 
when he received the premium? The court held that the 
broker, at the time he received the premium, was the 
agent of the defendants, as the company, by the condi- 
tion in its policy above referred to, did not recognize or 
consider the broker employed by the defendants to effect 
the insurance for them as its agent; that such condition 
was binding on the defendants, and therefore judgment 
should have been rendered for the plaintiffs. New York 
Common Pleas, General Term. 


~~ 





HARVARD LAW ScHOOL.—For along time the condi- 
tion of the Harvard Law School has been almost a dis- 
grace to the commonwealth of Massachusetts. We say, 
“almost a disgrace,”’ because, undoubtedly, some of its 
courses of lectures have been good, and no law school of 
which this can be said is hopelessly bad. Still, a school 
which undertook to confer degrees without any prelimi- 
nary examination whatever, was doing something every 
year to injure the profession throughout the country, 
and to discourage real students. So long as the posses- 
sion of a degree signified nothing except a residence for 
a certain period in Cambridge or Boston, it was without 
value. The lapse of time insured its acquisition. Just as 
@ certain number of dinners entitled a man in Eng- 
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land to a call to the bar, soa certain number of months 
in Cambridge entitled him to the degree of Bachelor of 
Laws. So long as this state of things continued it was 
evident that the school was not properly performing its 
function. We were glad to learn, therefore, that the old 
system has been abandoned, and we are glad to find con. 
vincing evidence of the fact in a circular just issued by 
the faculty. The circular states that “‘ the degree of LL.B, 
will be conferred upon students who shall pass satisfac. 
tory examinations in all the required subjects, and in at 
least seven of the elective subjects, after having been in 
the school not less than one year.” The intention is, 
that the seven required subjects should occupy the stu- 
dent fully during one year; the seven electives are 
meant to fill a second year. The required studies are 
designed to serve as an introduction to the electives, 
Equivalents will be accepted from students who offer 
themselves for examination upon subjects which they 
have studied elsewhere. Students who are not candi- 
dates for a degree can avail themselves of the advantages 
ofthe school to whatever extent they see fit. The instruct- 
ors are Prof. Emory Washburn, LL.D.; Prof. Nathaniel 
Holmes, A.M. (lately chief justice of the supreme court of 
Missouri); Prof. Christopher C. Langdell, A.M.; Hon. B, 
F. Thomas, LL.D. (lately associate justice of the.supreme 
court of Massachusetts); Hon. C. 8. Bradley, LL.D. (lately 
chief justice of Rhode Island); Mr. Edmund H. Bennett, 
A.M., and Mr. N. St. John Green, LL.B. The learning 
and ability of these gentlemen warrant us in predict- 
ing that their labors will make the Harvard Law School 
what it ought to be. What it ought to be we find well 
expressed in a late report of Dr. E. O. Haven to the trust- 
ees of the Northwestern University: **The object of a 
law department is not precisely and only to educate 
young men to be practicing lawyers, though it will be 
largely used for that purpose. It is to furnish all stu- 
dents who desire it the same facilities to investigate the 
science of human law, theoretically, historically, and 
thoroughly, as they have to investigate mathematics, 
natural sciences, or any other branch of thought.” — 
American Law Review. 
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LEGAL NEWS. 
Hon. Harry Hibbard, of New Hampshire, has declined 
a proffered seat on the supreme bench of that state. 
Hon. Reverdy Johnson, the well-known lawyer and 
statesman, is threatened with blindness, 


Miss Kate Stanton, niece of Elizabeth Cady Stanton, is 
studying law at Providence, R. I. 

The latest thing in fall suits —1egal proceedings against 
ex-Collector Bailey’s sureties, 

Chief Justice Chase writes to a friend that ke is greatly 
improved in health, and willresume his official duties in 
a few weeks with renewed vigor. 

The solicitor of the seventh judicial district of North 
Carolina has refused to prepare indictments against those 
citizens of Caswell county arrested by order of Governor 
Holden, insisting that the evidence was not sufficient, 


It was regarded as a strong case of circumstantial evi- 
dence in a Pittsburg court, the other day, when the 
plaintiff produced the skillet with which his wife struck 
him, and showed the jury how nicely the three legs fitted 
into the holes in his head. 


It will be remembered that at the time of the death of 
Chancellor Walworth,to whom the Burden-Corning spike 
case was referred for adjudication, the chancellor had 4 
claim of from $30,000 to $40,000 for fees still due him. 
Judge Nelson, of the U. 8. circuit court, has just decided 
that fees to the amount of from $10,000 to $11,000 are due, 
and shall be paid by the Troy Iron and Nail Factory Com- 
pany. This amount is to be paid in less than ninety 
days. 
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HISTORY IN STATUTES. 


The statutes of our state, prior to 1830, when they 
were so well and so thoroughly revised, are regarded 
by most of the profession as of little importance or 
value, and are rarely consulted, except when the 
rights of some “ancient corporation” are involved. 

They are, however, replete with information as to 
what has transpired, and as to the progress we have 
made in commerce and in the arts and sciences. The 
improvement from the immense folios of the earlier 
sessions to that of 1797, printed by Wm. Robbins, of 
New York, a 12mo. of 340 pages, in type, in paper 
and in manner even Munsell might now well be 
proud of, How few, for example, have ever examined 
the earlier statutes upon the subject of steamboats, or 
have ever thought that our statutes show that John 
Fitch, and not Fulton, was the originator of the idea 
of propelling vessels by steam. 

By consulting the folio of 1787 we find (chapter 55, 
page 12) that, as early as the 19th of March, 1787, when 
“George Clinton, Zsquire, Governor,” instead of “His 
Excellency,’ sat in the executive chair, “An act for 
granting and securing to John Fitch the sole right 
and advantage of making and employing for a limited 
time the steamboat by him lately invented’? was 
passed, reciting that “‘ Whereas, John Fitch, of Bucks 
county, in the state of Pennsylvania, hath represented 
to the legislature of this state that he hath constructed 
an easy and expeditious method of impelling boats 
through the water by the force of steam, praying that 
an act may pass granting to him, his executors, ad- 
ministrators and assigns, the sole and exclusive right 
of making, employing and navigating all boats im- 
pelled by the force of steam or fire within the juris- 
diction of this state for a limited time. Wherefore, in 
order to promote so useful an improvement and dis- 
covery, and, as a reward for his ingenuity, application 
and diligence : 

“T. Be itenacted by the people of the State of New 
York, represented in Senate and Assembly, and it is 
hereby enacted by the authority of the same, That the 
said John Fitch, his heirs, executors, administrators 
and assigns shall be, and they are hereby, vested with 
the sole and exclusive right and privilege of con- 
structing, making, using, employing and navigating 
all and every species or kinds of boats or water-craft 
which may be urged or impelled through the water 
by force of fire or steam, in all creeks, rivers, bays 
and waters whatsoever within the territorial jurisdic- 
tion of this state, for and during the full end and term 
of fourteen years from and after the present session 
of the legislature. 

“II. And be it further enacted by the authority 
aforesaid, That if any person or persons whomsoever, 
without being properly authorized by him, the said 
John Fitch, his heirs, executors or administrators, 
thall make, use, employ or navigate any boat or 
water-craft which shall or may be urged, impelled, 
foreed or driven through the water by the force, 
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power or agency of fire or steam, as aforesaid, within 

the territory or jurisdictton of this state, every per- 
son or persons so offending against the tenor, true in- 
tent and meaning of this act, for each and every such 
offense shall forfeit and pay unto the said John Fitch, 
his heirs, executors or administrators, or to such 
other person or persons as he, the said John Fitch, 
his heirs or assigns, shall authorize and empower for 
that purpose, the sum of one hundred pounds, to be 
recovered by action of debt in any court of record 
within this state wherein the same may be cognizable, 
with costs of suit; and shall also forfeit to him, the 
said John Fitch, his heirs or assigns, all such boats or 
water-craft, together with the steam-engine and all 
the appurtenances thereof, to be recovered in manner 
aforesaid, with costs of suit. Provided always, 

“TIT, And be it further enacted by the authority 
aforesaid, That neither this act nor any clause, mat- 
ter or thing therein contained, shall be taken, deemed 
or construed to prohibit or prevent any person or 
persons from making, using, employing or navigating 
within this state any kind or [of] boats or water-craft 
heretofore invented or hereafter to be invented on 
any other principles, construction or model, which 
may be urged, impelled or driven along through the 
water by any other power, force, agency or means, 
except fire or steam.”’ 

Prior to, or about the time of, the passage of this 
act, Fitch, with the aid of various converts, had con- 
structed a steamboat propelled by paddles or oars 
upon the sides, which, on the 22d of August, 1787 
(Wescott’s Life of Fitch, 192), was first tried, and 
which many members of the convention to frame 
the Federal Constitution said was a success. While 
all were pleased with the result, it was apparent the 
paddles had not sufficient power for a passage boat. 
In 1788, after overcoming difficulties which would 
have appalled most men, Fitch completed his second 
boat, with the paddles, which pushed against the 
water, in the rear of the boat. It ran well for a distance, 
but broke down from the pipe boiler springing a leak. 

Fitch, notwithstanding his poverty and distress, 
was not discouraged by his misfortune, and, on the 
16th of April, 1790, completed a boat, with which he 
ran from Philadelphia to Burlington, Bristol, Borden- 
town and Trenton regularly, on some occasions as 
much as six miles an hour, until September, 1790, 
when she gave out. Then followed a series of her- 
culean efforts to build and complete another boat, 
called the Perseverance, until, “‘ wearied, disappointed 
and sorrowful, he left his native country for France, 
in 1793, returning in 1794, by working his passage as a 
common sailor, landing at Boston in a state of desti- 
tution.”” In 1796 he had constructed a screw-pro- 
peller, with which he made various trips around the 
“* Collect,’ a pond, since filled up, and now the site of 
the Tombs, in New York, and with those he in vain 
urged to furnish money for carrying out his inven- 
tion and making it serviceable, until he left New 
York for Kentucky, hoping to succeed better upon 
the western waters. In 1797 he had a model pro- 
pelled by side-wheels, like the present steamboats. 
In June or July, 1798, ‘‘ weary of the world, disap- 
pointed in all his expectations, yet most honestly be- 
lieving in the correctness of the darling dream of his 
life,’ poor Fitch, after saving several opium pills, 
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prescribed by his physician as anodynes, swallowed 
them, and, “‘in slumber, passed out what to him had 
been a troublesome existence, at Bardstown, Ken- 
tucky ; his darling wish to be buried on the banks of 
the Ohio, where the song of the boatman might 
penetrate the stillness of his resting-place, and where 
the sound of his steam-engine might soothe his 
spirit!” 

A short time before (the 27th of March, 1798), an act 
(chapter 55, page 382, Session Laws 1798) repealing 
the act of 1787, in favor of Fitch, was passed, reciting 
that, ‘‘ Whereas, it hath been suggested to the people 
of this state, represented in senate and assembly, that 
Robert R. Livingston is the possessor of a mode of 
applying the steam-engine to propel a boat on new 
and advantageous principles, but that he is deterred 
from carrying the same into effect by the existence 
of a law entitled ‘An act for granting and securing to 
John Fitch the sole right and advantage of making 
and employing the steamboat by him lately in- 
vented,’ passed the 19th day of March, one thousand 
seven hundred and eighty-seven, as well as by the 
uncertainty and hazard of a very expensive experi- 
ment, unless he could be assured of the exclusive 
advantage of the same, if on trial it should be found 
to succeed; and, whereas, it is further suggested, 
the said John Fitch is either dead or has withdrawn 
himself from this state, without having made any 
attempt for more than the space of ten years for exe- 
euting the plan for which he so obtained an exclusive 
privilege, whereby the same is justly forfeited ; there- 
fore, 

** Be it enacted by the people of the State of New York, 
represented in Senate and Assembly, That the act 
aforesaid be, and the same hereby is, repealed; and 
to the end that Robert R. Livingston may be induced 
to proceed in an experiment, which, if successful, 
promises important advantages to this state. 

“ Be it further enacted, That privileges similar to 
those granted to the said John Fitch in and by the 
before-mentioned act be, and they hereby are, ex- 
tended to the said Robert for the term of twenty years 
from the passing of this act. Provided, nevertheless, 
that the said Robert shall, within twelve months from 
the passing of this act, give such proof as shall satisfy the 
Governor, the Lieutenant-governor, and the Surveyor- 
general of this state, or a majority of them, of his hav- 
ing built a boat of at least twenty tons capacity, which 
is propelled by steam, and by the means of whose prog- 
ress through the water with and against the ordinary 
eurrent of Hudson's river, taken together, shall not be 
less than four miles an hour; and shall, at no time, 
omit, for the space of one year, to have a boat of such 
construction plying between the cities of New York and 
Albany.” 

It will be observed, that Fulton’s name does not 
appear in, nor is it suggested by, this act. Livingston 
did not satisfy the officers named he could run a boat 
of twenty-tons capacity at the unparalleled speed of 
four miles an hour, and on the 5th of April, 1803, an 
act was passed entitled ‘“‘An act relative to a steam- 
boat,’’ as follows: 

“ Be it enacted by the People of the State of New 
York, represented in Senate and Assembly, That the 
rights, privileges, and advantages granted to Robert 
R. Livingston, in and by the act entitled ‘An act re- 
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pealing an act for granting and securing to John 
Fitch the sole right and advantage of making and 
employing the steamboat by him lately invented, and 
for other purposes,’ passed the twenty-seventh day of 
March, one thousand seven hundred and ninety- 
eight, be extended to Robert R. Livingston and Rob- 
ert Fulton for twenty years from the passage of this 
act, and that the term for giving the necessary proof 
of the practicability of a boat of twenty-tons capacity, 
being propelled by steam through the water, with and 
against the ordinary current of Hudson river, taken 
together, four miles an hour, be, and the same is, 
hereby extended to two years from the passing of 
this act. 
“STATE OF NEW YORK, 
“In ASSEMBLY, April 4, 1803. } 
“This bill having been read the third time, 
“* Resolved, That the bill do pass. 
“ By order of the Assembly, 
“THOMAS SToRM, Speaker. 


“STATE OF NEW YORK, 
“In SENATE, April 5, 1803. 


“This bill having been read the third time, 
“* Resolved, That the bill do pass. 
“ By order of the Senate, 
“Jer. V. RENSSELAER, Pres’t. 


“In CoUNCIL OF REVISION, } 
“ April 5, 1803. 
“* Resolved, ‘That it does not appear improper to the 
council that this bill should become a law of this state. 
“ GEo, CLINTON,” 


On the 6th of April, 1807, this act was extended for 
two years (chap. 165, page 460). On the 11th of April, 
1808 (chap. 225, page 333, Public Acts), it was provided 
that: 

“ Be it enacted by the people of the State of New 
York, represented in Senate and Assembly, That when- 
ever Robert R. Livingston and Robert Fulton, and 
such persons as they may associate with them, shall 
establish one or more steamboats or vessels, other 
than those already established, they shall, for every 
such additional boat, be entitled to five years’ prolon- 
gation of their grant or contract with this state. Pro- 
vided, nevertheless, that the whole term of their exclu- 
sive privileges shall not exceed thirty years after the 
passage of this act. 

** And be it further enacted, That no person or per- 
sons, without the license of the persons entitled to an 
exclusive right to navigate the waters of this state, 
with boats moved by steam or fire, or those holding 
the major part of the interest in such privilege, shall 
set in motion or navigate upon the waters of this state, 
or within the jurisdiction thereof, any boat or vessel 
moved by steam or fire, and the said person or per- 
sons so navigating with vessels moved by steam or 
fire, in contravention of the exclusive right of the 
said Robert R. Livingston and Robert Fulton, and 
their associates, or legal representatives, shall forfeit 
such boat or boats and vessels, together with the en- 
gine, tackle, and apparel thereof, to the said Robert 
R. Livingston and Robert Fulton, and their associates. 

“ And be it further enacted, That the penalties so in- 
curred may be sued for and recovered within any 
court of record of this state having cognizance thereof. 
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“ And be it further enacted, That ifany persons shal! 
combine, for the purpose of injuring or destroying 
any boat, sloop, or other vessel navigating the waters 
of this state; and if any person shall willfully, and 
with the express intention to destroy or injure such 
boat, sloop, or other vessel, and thereby put in dan- 
ger the lives of the passengers, or people navigating 
such boat, sloop, or other vessel ; the persons so com- 
bining, or the person so willfully attempting to injure 
or destroy such boat, sloop, or other vessel, shall re- 
spectively be considered guilty of a misdemeanor, 
and, on conviction, shall be fined in asum not exceed- 
ing two thousand dollars, or imprisonment for a time 
not exceeding twelve months, or both, in the discre- 
tion of the court before whom such conviction takes 
place.” 

We have given these acts in extenso, that the reader 
might see the care evinced in the recitals, and the ex- 
actness and formality of the language used, and con- 
trast them with the work of the Solons of our day. 
It would seem, however, that as long ago as 1803 a bill 
could be passed in the assembly one day, by the sen- 
ate the next, and approved by the Council of Revision 
the day of its final passage. 

In 1811 (chap. 200, page 368), it was further provided, 
that Fulton and Livingston might have,an injunction 
to restrain any persons, with two exceptions, from 
navigating with, or employing, any steamboats upon 
the waters of the state, and from removing the same, 
or any part thereof, from the jurisdiction of the court. 

By chapter 248 (page 256) of the laws of 1815, Josiah 
Ogden Hoffman and others, having purchased a por- 
tion of Fulton’s and Livingston’s rights, were incor- 
porated to run the Fulton and other boats; and by 
chapter 84 of the laws of 1820 (page 72), the North 
River Company was also incorporated, it would seem, 
as the assignees of a portion of the rights of Living- 
ston and Fulton. (1 Hopkins, 182.) 

In 1820 our Court of Errors held the acts granting 
such exclusive privileges to Fulton and Livingston 
were constitutional (Gibbons v. Ogden, 17 Johns, 488), 
but the Supreme Court of the United States, in Febru- 
ary, 1824, reversed the judgment of that court, holding 
the state had no power to restrain vessels from navi- 
gating the waters of the state in the prosecution of the 
coasting trade. (Gibbons v. Ogden, 9 Wheaton, 1.) 

In 1825 the question again went to our Court of 
Errors, on appeal from the Chancellor’s decision deny- 
ing an injunction (1 Hopkins, 149-213, where the bis- 
tory of the entire litigation is briefly given), against 
the defendant, in asuit by the North River Steamboat 
Company, as the assignees of a portion of Livingston’s 
and Fulton's rights against Robert R. Livingston, 
where the court “loyally’’ held the decree of the Su- 
preme Court of the United States applied to a vessel 
which left New York, went to Jersey City, and from 
there to Albany, “with two boxes of goods upon 
freight for Jersey and Albany,” as she was a coasting 
vessel (North River Steamboat Company v. Livingston, 
3 Cowen, 713-756), and the right to a ‘monopoly ”’ 
was, we believe, never afterward claimed. 

Lest injustice might inadvertently be done to the 
memory of Chancellor Livingston, by the supposition 
that the defendant was the same Robert R. who had 
assigned to those who, in 1820, organized the North 
River Steamboat Company, and that the operation 





had been suggestive to Commodore Vanderbilt and 
to Gould and Fisk, it should be mentioned, in pass- 
ing, that the chancellor died in 1813. 

If there be not history, and that, too, of an interest- 
ing character in these statutes, and the facts surround- 
ing them, we cannot imagine what would be called so. 
Our statutes are full of such instances, It is true, 
there may not be dollars and cents in tracing them, 
but there is an amount of enjoyment which will am- 
ply repay any one who spends a beautiful evening 
upon the deck of one of our river palaces gliding over 
the waters of the Hudson—the scene of so many 
efforts at a boat of ‘‘ twenty-tons capacity, whose prog- 
ress should be four miles an hour” —at the rate of 
fifteen miles an hour, for all the labor expended in 
the investigation. 


——<~2——_____. 


WHAT CONSTITUTES A BONA FIDE HOLDER 
FOR VALUE,* 


There is a seeming conflict of authority in the de- 
cisions of the courts of this state as to what constitutes 
a bona fide holder of negotiable paper for value ; but it 
is believed that, with one or two exceptions, the cases 
can be harmonized and brought within well estab- 
lished principles. 

It is well settled that where a note is transferred 
simply as collateral security for a precedent debt, 
the holder is not a holder for value so as to cut off 
any defense existing in favor of the maker. 

The leading case in‘this state on this point is Cod- 
dington v. Bay, 20 Johns. 637. 

The facts in this case were as follows: 

The respondent was the owner of a schooner, and 
employed R. and S. as his factors, to sell her on credit, 
with instructions to take unexceptionable paper, and 
send the notes received to him by some safe convey- 
ance. R. and 8. sold the vessel June 3, 1819, and re- 
ceived the notes in question. On the llth day of 
June R. and S. stopped payment, and executed an 
assignment of all their effects and credits in Connec- 
ticut and Massachusetts to Jesse Savage, for the 
benefit of the assignee and Josiah Savage, Senior, and 
to secure the appellants for responsibilities. On the 
next day, June 12th, R. and 8S. transferred the notes 
in question, with others, to the appellants, without 
receiving any kind of payment in consideration for 
them, but merely as additional and collateral security 
for responsibilities previously assumed by them. 

The learned chief justice, in delivering the opinion, 
says, in substance, with eminent fitness and propriety : 
“The respondent was clearly entitled to the notes in 
question; his agents and trustees were guilty of a 
grossly fraudulent abuse of their trust. Admit that 
the appellants received the notes without any knowl- 
edge of the fraud, what equities have they as against 
the respondent? If they have to account to the re- 
spondent for these notes, their situation is exactly as 
it would have been had the notes not been transferred 
to them.” 

This case was followed by Wardell v. Howell, 9 
Wend. 170. 





* The following paper was Posse for, and will be 


used as a note to, the case of Clark v. Hy (2 Sandford's 
Chancery Reports), which reports the writer is engaged 
in annotating for the press of Banks Brothers. 
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Tn this case a note of $150 was turned out on a past 
due note of larger amount, and a receipt given by the 
holder, acknowledging the receipt of the note, “ which, 
when paid,’’ was to be applied on the old note. It 
was simply collateral security for a pre-existing debt, 
Payne v. Cutler, 13 Wend. 605. In this case the 
notes were received in settlement of an account. 

Fulton Bank v. Phoenix Bank, 1 Hall, 619. In this 
case a stolen note passed into the hands of P. W. K. 
& Co., who deposited it in the Fulton bank, advanced 
credit therefor, but never drew any part of it from 
the bank. 

Manhatian Company v. Reynolds, 2 Hill, 140. In 
this case the note was received simply as collateral 
security for a pre-existing debt, and the maker had 
paid the note to the payees after the transfer, and 
without notice of it. 

Stalker v. McDonald, 6 Hill, 93. In this case the 
notes in question were transferred merely as security 
for another note which matured on the day of transfer, 
and which the party transferring the notes agreed to 
take up in a few days. The right of action on the old 
note was was not suspended, and the case is only 
authority. to show that receiving a note, as security 
only, does not constitute a holder for value. 

New York Exchange Company v. De Wol/,3 Bos. 
86. In this case the notes were received upon an 
agreement that they were “to be credited to the ac- 
count of the indorser against the bills of the indorsee 
for rent.” 

Duncan v. Gosche, 8 Bos. 243. In this case the evi- 
dence was conflicting; but the jury found that the 
notes were taken only as a further or an additional 
security. Held, that the finding of the jury was con- 
elusive, and that the notes were not received for value. 
The same principle was affirmed in Roxborough v. 
Messick, 6 Ohio St. 448; Bramhall v. Beckett, 31 
Maine, 205; Jenness v. Bean, 10 N. H. 266; Prentice 
v Fane, 2 Grattan, 262; Kirkpatrick v. Munhead, 4 
Harris, 117; Petrie v. Clark, 11 Serg. and Rawle, 377; 
Walker v. Geisse, 4 Whart, 252. 

The foregoing principle has no application to paper 
made for the general accommodation of another party, 
without restricticn to the use to be made of it. In 
this general sense accommodation paper is the loan of 
the maker’s credit, and he to whom it is loaned may 
use it as he pleases. As security for future advances, 
Agawam Bank v. Strever, 18 N, Y. 502. 

In payment of a precedent debt, Purchase v. Matti- 
eon, 6 Duer, 587 ; reversed on other grounds, 2 Rob. 71. 

As security for an antecedent debt, Grandin v. Le 
Roy, 2 Paige, 509; see, also, Walker v. The Bank of 
Montgomery County, 12 Serg. and Rawle, 382; Apple- 
ton v. Donaldson, 3 Penn. St. 381; Lord v, Ocean 
Bank; 20 id. 384; Ingils v. Kennedy, 6 Ab. Pr. 32. 

The reporter’s note to this case that ‘‘ One who takes 
a note for a precedent debt is a bona fide holder, is 
liable to mislead. He should have stated that one 
who takes an accommodation note, etc. 

The general rule is, that the paper must be trans- 
ferred before maturity; but, in regard to accommo- 
dation paper made for use without restriction, the 
mere fact that it was transferred after maturity, in 
the absence of any other equities in favor of the 
maker, will not defeat the holder’s right to recover. 











Thompson v. Shepherd, 12 Met. 311; Brown v. Mott, 
7 Johns, 361. 

So held, even where the indorsee had a notice that it 
was accommodation paper, unless there was an agree- 
ment that it should not be transferred after maturity. 
Sturtevant v. Ford, 4 M. and G. 101; also 4 Scott N. 
R. 668, 

Another exception to the general rule governing 
negotiable paper is in respect to notes and bills given 
upon consideration prohibited by statute, and by the 
statute creating the prohibition declared to be abso- 
lutely void. The only examples in this state are the 
statutes against usury and gaming. Such paper is 
void in the hands of any holder and under all cir- 
cumstances. Wilkie v. Rosevelt,3 Johns. Cases, 66, 
206. 
The payee of such paper, who transfers it, warrants 
that there is no legal defense to its collection arising 
out of his own connection with its origin, and is liable 
to his indorsee for whatever damage he sustains. 
Delaware Bank v. Jarvis, 20 N. Y. 226. 

It may be regarded as well settled in this state that, 
whenever the holder of negotiable paper (except that 
void by statute) has received it before maturity in 
good faith, without notice of any equities between the 
original partigs, and free from circumstances that 
would create a suspicion in the mind of an ordinary 
person, and, on the strength of it, parted with property, 
given up a@ valuable right, or incurred liability, or 
received it in full payment of a precedent debt, he isa 
bona fide holder for value so as to cut off any defense 
existing in favor of the maker. Bank of Salina vy. 
Babcock, 21 Wend. 499; Bank of St. Albans v. Gilli- 
land, 23 id. 311; Bank of Sandusky v. Scoville, 24 id, 
114; Stetiheimer v. Meyer, 33 Barb. 215; Brown 
v. Leavitt, 31 N. Y. 113; Pratt v. Coman, 37 id. 440; 
Traders’ Bank vy. Bradner, 43 Barb. 379; Belmont 
Bank v. Hoge, 35 N. Y. 65. 

There has been much discussion, some doubt, and a 
seeming conflict in the authorities of this state as to 
whether receiving the note of a third party, in abso- 
lute payment of a precedent debt, was receiving it for 
value, 

This principle was clearly and expressly decided in 
the affirmative in Bank of St. Albans v. Gilliland, 23 
Wend. 311; Youngs v Lee. 18 Barb. 187; affirmed, 12 
N. Y. 551; Bank of Sandusky vy. Scoville, 24 Wend. 
114; Gould vy. Segee, 5 Duer, 261; Stettheimer v. 
Meyer, 33 Barb. 215; Brown v. Leavitt, 31 N. Y. 113; 
Pratt vy. Coman, 37 id. 440; Traders’ Bank v. Brad- 
ner, 43 Barb. 379; White v. Springfield Bank, 3 Sandf. 
S. C. 222; Purchase v. Mattison, 3 Bosw. 310. 

The court in Clark v. Ely (quite unnecessarily) 
states that the case of Bunk of St. Albans v. Gilliland, 
“is not law in this state.” 

The cases can be clearly distinguished. In Clark v. 
Ely the notes were creditia (no settlement), made a 
“payment on a judgment,” “ turned out” and “part 
payment and satisfaction.” 

There was no proof in the case that a single one of 
the notes had been received in full payment of a pre- 
cedent debt; but, on the contrary, as a part payment, 
which is simply payment on account. 

In Bank of St. Albans v. Gilliland, the notes were 
received ‘in full satisfaction”’ and the “ indebtedness 
canceled,” 
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This case presented the precise question under con- 
sideration, and was thorougniy considered. 

The decision has been followed by every well-con- 
sidered case involving the same question since de- 
cided in the state. 

In Bank of Sandusky v. Scoville the plaintiff dis- 
counted the note, and applied the proceeds to “ extin- 
guish” a precedent debt. 

In Youngs v. Lee the note was received in payment 
of a note due in a few days, which was “ surrendered”’ 
on receipt of the new note. 

In Brown v. Leavitt the note was received in part 
payment of a large note, the balance being paid with 
other notes and cash. 

In the decision of the cases bearing upon this ques- 
tion, the courts often attempt to make distinctions 
which are more subtle than wise, if, indeed, they be 
not without a difference. Considerable importance 


seems to have been attached to the terms “ satisfac- 
“ extinguish,” 
. 


tion,’ “‘ canceled,” “‘ surrendered,” 
“ given up,”’ etc. 

In Bright vy. Judson (47 Barb. 29), the reporter’s 
note states, “it is not enough that new paper should 
have been received in payment and satisfaction of the 
old. The old paper must be absolutely surrendered 
before maturity to the person from whom he receives 
the new paper.”’ These are almost verbatim the words 
of one of the learned justices who wrote opinions in 
the case. 

It is difficult to tell what the facts of this case were. 
The case was tried before a judge without a jury, who 
found, as facts, that the draft in question was received 
in payment and satisfaction of a previous bill of about 
the same amount then about becoming due. 

One of the learned judges states in his opinion that 
this finding is not supported by the evidence. If the 
facts were that he did not receive the bill in payment 
and satisfaction, then the case is not authority to show 
that those who do receive bills and notes in absolute 
payment of a precedent debt are holders for value. 
If, on the contrary, the facts show that he did receive 
the bill in payment and satisfaction of the precedent 
debt, then it is submitted that the case cannot be sup- 
ported either in principle or precedent. 

It is receiving a note, under a valid agreement that 
itshall be taken in payment, that operates to discharge, 
satisfy and extinguish the precedent debt. 

If a past-due note has been paid, the possession or 
cancellation can only be material as evidence on the 
question of payment. On the other hand, surrender 
or canceliation by mistake, where there was no pay- 
ment, would not affect the validity of the note. 

It is now settled that an express agreement to receive 
the note of a third party in payment of a demand op- 
erates as a satisfaction and discharge of the debt. 
Oole v. Sackett, 1 Hill, 516; Waydell v. Luer,3 Denio, 
410. Evena judgment ( Wetherby v. Manar, 11 Johns. 
518), otherwise if there is no agreement. Van Eps v. 
Dillaye, 6 Barb. 244. 

Wherever a note or bill of a third party is received 
for a past-due debt, even though not in absolute 
payment, it has the effect to suspend the right of ac- 
tion on the old debt until the maturity of the new 
security ; and this, of itself, is a sufficient considera- 
tion to constitute a holder for value. It is parting 





with a valuable right within the meaning of the rule. 


Burns v. Rowland, 40 Barb. 368: Pratt v. Coman, 
87 N. Y. 443; Traders’ Bank of Rochester v. Bradner, 
43 Barb. 379. 

The cases may be distinguished and divided as fol- 
lows: 

That receiving commercial paper in good faith for 
security merely, for an antecedent debt, does not con- 
stitute a holder for value. Bay v. Coddington, 5 Johns. 
Ch, 54; affirmed on appeal, 20 Johns, 637; Ward v. 
Howell, 9 Wend. 170; New York Exchange Company 
v. De Wolf, 3 Bos. 86; Francia v. Joseph, 3 Edwards’ 
Ch. 182; Stalker v. McDonald, 6 Hill, 93; Farrington 
v. Frankfort Bank, 24 Barb. 555; Duncan v. Gosche, 
8 Bos. 243; American Exchange Bank v. Corliss, 46 
Barb. 19. But if transferred to secure advances made 
at time of transfer, the transferee is a holder for value. 
Belmont Bank v. Hoge, 35 N. Y. 65. 

That receiving such paper in part payment, or cred- 
iting it on account of a prior indebtedness, does not 
constitute a holder for value. Payne v. Cutler, 13 
Wend. 605; Mickles v. Colvin, 4 Barb. 304; Spear v. 
Myers, 6 Barb. 445; Stewart v. Small, 2 Barb. 559; 
Lawrence v. Clark, 36 N. Y. 128; Clark v. Ely, 2 
Sandf. Ch. 166. 

That receiving such paper in absolute payment of a 
precedent debt, so that the personal liability of the 
debtor is discharged, constitutes a holder for value. 
Bank of St. Albans v. Gilliland, 23 Wend. 311; Young 
v. Lee, 12 N. Y. 551; Bank of Sandusky v. Scoville, 24 
Wend. 114; Gould v. Segee, 5 Duer, 261; Stettheimer 
v. Meyer, 33 Barb. 215; Brown v. Leavitt, 31 N. Y. 
113; Pratt v. Coman, 37 id. 440; Traders’ Bank v. 
Bradner, 43 Barb. 379; White v. Springfield Bank, 
3 Sandf. 8. C. 222; Purchase v. Mattison, 3 Bos. 310. 

The following cases must be regarded as overruled, 
or of very doubtful authority : 

Basa v. Botherson, 10 Wend. 86. Bronson, J. (in 
Smith v. Van Loan, 16 id. 662), says that “ the imperfect 
statement of the facts in the report of this case is cal- 
culated to give the decision a wider influence than 
was intended by the court.”” Ontario Bank v. Worth- 
ington, 12 id. 593; Bright v. Judson, 47 Barb. 29. 

In the case of Clark v. Ely, the notes were taken 
in part payment and satisfaction of a judgment. 

It cannot be doubted that, had the notes been taken 
in absolute payment of the judgment, and the judg- 
ment been satisfied of record, that Ely would have 
been regarded a holder for value. 

This was the substance of the defense Ely set up in 
his answer, but did not prove it. 

A party who, for value, receives from the apparent 
owner negotiable paper before it matures, without 
notice of any equities between the original parties, or 
of any defect in the title of the presumptive owner, is 
to be deemed a bona fide holder. Per Porter, J., Bel- 
mont Bank v. Hoge, 35 N. Y. 68; Magee v. Badger, 34 
id. 247, 

The law does not impose upon the party taking such 
paper the duty of active inquiry as to the facts relat- 
ing to its inception. The holder's rights are to be de- 
termined by the simple test of honesty and good 
faith. Ib. 

There has been much said in the books in regard to 
receiving bills and notes “in the ordinary course of 
business.” This means simply receiving it as is usual 
in similar transactions. 
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The law makes no distinction in the protection ex- 
tended to the holder of negotiable paper in favor of 
those who deal in it as a part of their regular and ordi- 
nary business. The protection extends to every one 
to whom negotiable paper may be lawfully trans- 
ferred. Duer, J., Gould v. Segee,5 Duer 269. 





NEUTRAL RIGHTS. — PROPOSED REFORM. 


The question recently proposed for discussion by 
the English Social Science Association — “‘ Is it desir- 
able to prohibit the exportation of contraband of 
war” —is one which we are inclined to answer in 
the affirmative. The sale of contraband by neutrals 
confers unequal advantages upon belligerents pos- 
sessed of unequal maritime power; and, even when 
there is no disparity in this respect, the existing neu- 
tral right gives a monopoly to the belligerent who 
happens to have the most favorable location for im- 
port. But, before proceeding to criticise the proposed 
reform, we shall briefly describe what the law of con- 
traband at present defines. We hope that the accu- 
racy of our legal information will not detract from 
the value of our suggestions, and that, if found to 
state correctly what the law is, it will not, therefore, 
be presumed that we share in the supposed heaviness 
of all sound lawyers, and are incapable of seeing dis- 
tinctly beyond the forum of briefs and fees. 

Indeed, before prohibiting the exportation of con- 
traband, it is necessary, or at least very desirable, 
that neutral states should have some recognized defi- 
nition, or some specific list, of the commodities it re- 
gards as thus illicit. The treaty of Paris, 1856, though 
referring to contraband of war as an exception to the 
rule that the flag covers the cargo, does not define 
contraband. It has been, indeed, defined or described 
in some other way in several treaties, the substance 
of which is given in Wheaton Int. Law, 618-630. 
But, as these treaties were not all between the same 
parties, it is only the few provisions they contain in 
common that can be considered as reflecting with 
any accuracy the general international rule. 

Arms and munitions of war, although capable of 
being used by private citizens, either for purposes of 
amusement or defense against robbers and burglars, 
are admitted by every nation to be contraband. The 
difficulty of defining contraband arises only with re- 
spect to articles ancipitis usus, such as provisions and 
similar commodities, the main and primary use of 
which is one of peace. However, these, if sent either 
to an invested town or a blockaded port — oppidum 
ob sessum aut mare clausum—are contraband. But, 
in other cases, they will not be presumed to be such. 
Our prize courts, indeed, and those of England, will 
admit evidence to prove the contraband character of 
any goods, though prima facie innocuous. Wheaton 
Int. Law, 632. But the general rule of other na- 
tions is to deem the definition one of law and not of 
fact, and, consequently, to hold articles ancipitis usus 
not to be contraband. There is, however, no substan- 
tial difference between other nations and us on this 
point, since contraband articles can be shipped to a 
consignee in a port contiguous to, but not in the ter- 
ritory of, a belligerent, and lose their illicit character. 
Provisions sent to Antwerp, for instance, during the 





present war, would not be held by our courts to be 
contraband, although the probability should be that 
the ultimate destination of the provisions was Paris, 
or some of the Rhenish fortresses, while under siege, 
Any really contraband goods, therefore, not con- 
demned at once, are certain to escape the grasp of a 
prize court. Suffering the accused to testify is, like 
going into the enemy’s camp, a proceeding fraught 
with much danger to the plaintiff; and, though the 
character of the witness may suffer, he is likely, still, 
to appropriate the disputed spoil. Like Codrus, he 
may fall, but he raises more than one irrelevant 
issue, while he fails not to secure the object of his 
efforts. 

Our foreign enlistment act, of which that of Eng- 
land is a copy, prohibits what no one ever doubted 
was a breach of neutrality. The acts are important, 
not so much for what they have done as for what they 
have left undone. Exceptio probat regulam. The 
acts implicitly authorize trade in contraband, so far 
as municipal action is concerned. It is for bellig- 
erents to enforce the international code on this 
point. But citizens of the United States, or of Eng- 
land, have nothing to fear at common law or by stat- 
ute from their own governments, except on the two 
points: the enlistment of soldiers and the equipment 
of armed vessels—prohibited by the foreign enlist- 
ment acts. Even the building, as distinguished from 
the arming, of vessels is not illegal in England. But 
the ruling to this effect, being founded upon a perverse 
interpretation of the English foreign enlistment act, 
is not likely to be heeded by the English government, 
if ever a new wooden horse in the shape of an Ala- 
bama, ora steam ram, again threatens to reduce our 
constitution to ashes, 

The penalties for carrying contraband are a con- 
demnation of the vessel, if the contraband cargo be- 
longs to the owner of the vessel, or if the nation to 
which the ship belongs is bound by treaty with the 
belligerent to abstain from such trade. But, accord- 
ing to the common law of nations, the carrier of con- 
traband to another shipper is liable only to loss of 
freight and expenses, provided he uses no fraudulent 
device to mislead the belligerent, and is not in the 
service of the enemy. The principal American cases 
on the law of contraband are J’he Commercen, 1 
Wheaton, 332; Maissonaire v. Keating, 2 Gallison, 
325. 

The complaints of the Prussian government and of 
Count Bernstorff respecting the sale of contraband by 
the English to the French seem, therefore, to be un- 
warranted by the law of nations. Lord Granville 
may reply to the count, according to precedent: “You 
complain — you have the remedy in your own hands. 
Catch and confiscate the contraband. Submersus ob- 
rue puppes, if you find the ships engaged in the ene- 
my’s service, or ransack and confiscate the cargo, if it 
alone is illicit. But the enforcemem of the law of 
contraband is no part of my functions. If you are not 
strong enough at sea to enforce your rights, then you 
are blockaded, or at least will be so, and I cannot 
help you. Increase your navy. We can sell ships 
and arms to Prussian citizens as well as to French. 
Our friendly arms will encircle any belligerent that 
has a dollar to spend. Trojan or Tyrean, you are both 
welcome.” 
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A reply of Lord Granville to this effect may be 
legal; but it is hardly constitutional, if we revert to 
the first principles of international law. The fact is, 
the maritime powers have always played into one 
another’s hands in their settlement of international 
questions by treaty. Count Bernstorff, therefore, 
may with much justice say of all such compacts, 
“Non in hee federa reni.’’ We think that in the 
interests of humanity the money-making of neutrals, 
at the price of belligerent blood, ought to be d.scoun- 
tenanced and discontinued. Aid to a friend, however 
covertly tendered, is natural; but aid to both bellig- 
erents seems base, unmanly and unnatural. The 
fundamental principles of neutrality, which bind a 
neutral nation not to assist either belligerent with an 
armed force, surely ought to restrain a neutral nation 
from permitting the export of arms to either of the 
combatant states. Machinery is, in time of war as 
well as of peace, equivalent to labor. Owing to the 
increased facilities of communication furnished by 
steam, it is time, therefore, that the definition of con- 
traband was rendered proportionately comprehensive. 

The difficulty of drawing the line between what is 
contraband and what is not exists as much at present 
as it will after any change in the international rule on 
this point. Yet belligerents have been able, in many 
cases, to obtain decisions of prize courts to which no 
jurist demurred. A practical difficulty in the adduc- 
tion of evidence ought not to be suffered to obscure 
or foreclose a question of right. The determina- 
tion of the latter belongs to the legislature, national 
or internationat ; the adjudication on the facts of each 
ease is a matter for the judge in the prize court. So 
far as the difficulty exists, it will be felt in each case ; 
and, as the plaintiff will be mulcted in costs and dam- 
ages according as the charge is unsubstantiated or 
brought without reasonable cause, exporters will have 
no reason to be dissatisfied at any increased stringency 
of the law of contraband. 

The definition of contraband would remain the 
same under the change suggested. But the munici- 
pal administration would doubtless not be as astute 
in enforcing the international, as it is in respect of its 
own fiseal, code. It could not be expected to harass 
and restrict any trade of its citizens where the charac- 
ter of the export was open to doubt. It would seem, 
therefore, desirable that the Amphictyony of nations 
would not adopt the existing international rule as set- 
tied in respect of belligerents, but merely to prohibit, 
in addition to the enlisting of soldiers and the equip- 
ment of ships of war, the export of any arms, guns, 
bayonets, swords, ammunition, or military accoutre- 
ments of any kind. The principle of neutrality is 
obviously as much violated by the sale of guns and 
powder as it is by the sale of armed ships to a bellig- 
erent. The restriction of our foreign enlistment act, 
therefore, to sales of ships and to the enlistment of 
soldiers, is calculated to suggest that the act is a mere 
stroke of navigation policy, intended, under the show 
of friendship to belligerents, merely to subserve some 
indirect purposes of our own. This suspicion gains 
strength when the act is read in connection with the 
doctrire that the flag should cover the cargo. Maritime 
public law has been enunciated by insular or mari- 
time oracles. These are bound by it. But, if it is 
found to operate unequally and unjustly as regards 








an inland belligerent, the code should be rectified by 
reference to the ulterior principles of common sense 
and justice. These are the strong, though hidden, 
foundations upon which all laws are based, and, so far 
as they violate these eternal verities, they are null and 
void against all who are not estopped by express con- 
tract from asserting the almost inalienable rights of 
free men and nations. 

When the ex-emperor, a few years ago, wrote to all 
his royal brethren requesting an international confer- 
ence for the settlement of the various disputes that 
threatened to postpone still further the coming reign 
of peace, Lord Russell very pertly said, “Nay.” But, 
as Napoleon the Third had only to cast his sword into 
the scale, if he wished to have all the states of Europe 
crying out for acongress, it is strange that the British 
government should have refused its ally so reasonable 
a request. The time surely has arrived for the feder- 
ation of Europe in one single Amphictyony, governed 
neither by the sword of Sclavonian Fatherland nor 
France, but by the gentle voices of Wheaton, Story, 
Kent, and Vattel, and by the principles which should 
preside over international trade, contracts, and laws. 

In the absence of any such international council, 
the next best means for defining international doc- 
trines is the adoption of a certain code by each nation 
—this code to be the same, or nearly the same, for 
each country. Such a statute could be presented to 
our own congress in the shape of an amendment to 
the foreign enlistment act; of the two prohibited acts, 
as many more could be added as jurists, and, above 
all, the voice of conscience, would recommend. This 
measure, when passed by our legislature, could be 
sent as a ‘common form”? to all the nations of the 
world, who would, doubtless, adopt most, if not all, 
of its provisions. The Social Science Association of 
England has long contemplated the formation of an 
international code of general average, which was to 
be first passed by the British parliament, and then 
sent the round of the world. We prepared a bill for 
this purpose at the request of the association, which 
invited delegates from ‘‘ every nation under heaven ” 
to discuss the proposedreform, The deputies, among 
whom was Mr. Bradford from New York, met in 
London in 1862; so that while visitors from all nations 
were admiring the products of industry in the exhi- 
bition, we were at the same time trying to devise the 
nucleus of at least one branch of an international 
eode, which would impart further freedom and 
security to commerce. A copy of the draft bill was 
afterward sent to the chambers of commerce in France, 
But, unfortunately, from various accidents incidental 
to the “‘law’s delays,” the bill has not yet crossed the 
threshold of Saint Stephens. However, the precedent 
set by the association shows that an international 
draft-code, revised at the foreign office of each state, 
would be promptly passed by congress, and by the 
legislature of every state, the government of which 
had previously approved it. Even if a few of its pro- 
visions were omitted from the statutes passed by 
some states, still a great deal of what is now uncertain 
would be rendered certain; and we would thus pass 
from the unknown to the known with the certainty 
not of logic, but of fact. There, then, is work for the 
philosophic Tribonian, whose ambition it is togo down 
to’ posterity with an international code in his hand, 
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A WORD OR TWO ABOUT LAW LIBRARIES. 


It is said that a distinguished professor once com- 
mented as follows upon a grammar in which the 
author bad made an ostentatious parade of learning: 
“T do not like to see a man put all that he knows into 
one book.” No doubt many a man can do this, and 
the result would not be an inconveniently bulky vol- 
ume either ; still, it must be admitted that our indig- 
nant critic’s position was well taken. Let us reverse 
the process, however, and we do not find so much to 
condemn. A man may acquire all his book-learning 
from a single work, and, if he only pursue his study 
with diligence, his attainments may by no means be 
despised. Indeed, there is an Oriental saying: “ Be- 
ware of the man of one book.” 

Frequently one most thoroughly enjoys a book 
when absent from home, or at some point where 
reading matter is inaccessible, and where the volume 
that engages the attention is almost the only one at 
hand, It is not so much that you must read that, or 
nothing at all, as itis that there is nothing else to di- 
vert the attention. Every one must have felt the 
difficulty of confining himself to the perusal of a sin- 
gle volume while in the midst of a large library, The 
influence of the surroundings is distracting. The 
temptation is almost irresistible to browse around, to 
take down this or that book, as fancy dictates, and 
glance over a few pages, till a new train of thought, or 
a more engaging title, draws off the attention in an- 
other direction. Magazines and newspapers, when 
found in connection with a general library, have 
much to answer for in seducing the reader from the 
enjoyment of more solid reading. 

It is especially true in law studies that long con- 
tinuous study, and a careful reviewing of a few books, 
will make a good and accurate lawyer, so far as a 
knowledge of the books will make a lawyer at all. 
Many a leader at the bar, distinguished for protound 
legal acquirements, has astonished the wor!d by the 
scantiness of his law library. Where a man is carry- 
ing the contents of his books in his head, the number 
of volumes need not be large. Judge Marshall studied 
but few text-books, but those he mastered. His 
opinions are remarkable for an almost entire absence 
of authorities. 

To-day, it is not considered absolutely necessary for 
a student to read Coke on Littleton. But, in old times, 
no one was thought fit to enter upon practice without 
a painstaking and protracted seeking of these foun- 
tains of the law. The anecdote will bear repetition, 
of the student who had been set to work upon Coke, 
and had read it four times. Upon asking his pre- 
ceptor, a most eminent lawyer, ‘‘ What shall I take 
up now ?” the reply was, “ Read Coke again,”’ There 
was a grim humor about the advice, but, if faithfully 
followed, we do not believe the student's time was 
misemployed. If law treatises were read for their 
freshness, our young friend had already studied Coke 
four times too many. But to master a tough subject, 
to comprehend a proposition that fairly makes your 
head ache, is to train the intellect and to develop the 
lawyer. An esteemed judge, of deservedly high repu- 
tation for his ready knowledge of common law and 
his acute and logical opinions, once remarked that the 
only books he ever studied were Blackstone, Kent, 





and Chitty on Pleading. ‘They were all that were 
put into my hands,” said he, “ but I read them over 
and over again.” 

It is only of late years that we have had anywhere 
in this country large and well-arranged law libraries, 
To-day most of our leading cities, and our law schools, 
are well furnished in this respect. The Dane Hall 
library, at Harvard University, surpasses, in its ap. 
proach to completeness, the English law libraries, 
which are not well-furnished with our state reports, 
Boston, Albany, and Cincinnati can boast of excel- 
lent collections, though the Boston library is cramped 
for room, and that of the last-named city is not well- 
supplied with legal periodicals. In New York it will 
not be long before a good, working library will be 
open in some convenient street up town, for the use 
of the profession in the evening. In Philadelphia the 
books are badly arranged, being kept in two rooms 
separated by an entry way. Each of these rooms is 
inconveniently crowded, and the library does not ap- 
pear to be well up with the times. Hon. Benjamin 
H. Brewster, of that city, late attorney-general of 
Pennsylvania, is the owner of one of the finest libra- 
ries in the country, which is very nearly complete, 
The walls of his spacious double office are lined from 
floor to ceiling, with rows of law-calf, kept in most 
scrupulously neat condition. The profession of Phil- 
adelphia are indebted to this gentleman for the fre- 
quent use of volumes not otherwise easily obtained, 

At the west, good libraries are more scarce, though 
such cities as Chicago and Milwaukee are well pro- 
vided. We happened to be in Dubuque, Iowa, a few 
days since, while the supreme court of the state was 
there in session. As the court sits there to accommo- 
date the bar of that portion of the state, who other- 
wise would be obliged to travel over two hundred 
miles to the capital, the bar shows its readiness to do 
all they can to accommodate their honors, As there 
is no single library in the city sufficient for the re- 
quirements of the court, every lawyer has contributed 
of his own books, and the combined result is a goodly 
array of all the state reports, with digests, the English 
common-law and chancery decisions, together with 
some other reports, and nearly all the text-books that 
are ordinarily used in consultation. Some of our 
brethren, it is suggested, must acquire a facility in 
handling cases, if in no other way, at least by lugging 
these volumes to and from the accustomed shelves in 
their respective offices. We might mention, asa curi- 
ous circumstance, in this connection, that one of the 
early Iowa reports (the second of Greene, we believe) 
is entirely out of print, and is to be re-published asa 
separate volume, 

It is by no means a misfortune to a young practi- 
tioner that he has not easy access to a large or a com- 
plete law library. Of course, if there is one in his 
town, he ought to avail himself of its advantages. At 
a certain stage, in almost every case, the more thor- 
ough the search into the authorities the better. But 
there is great profit in arguing out a case upon gen- 
eral principles, and prosecuting the line of argument 
as far as one can without seriously feeling the need 
of authority. When the point has been well thought 
upon, the decisions may be looked up to more advan- 
tage. Where counsel are well aware that every report 
and treatise is close at hand for reference, the tempta- 
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tion is strong to do nothing in the way of original 
reasoning, but simply to hunt up and classify what 
the judges have hitherto said upon the subject. To be 
sure, dissecting an opinion, comparing it with the 
case at bar, and determining just what it is worth, as 
authority, requires the best talent of the lawyer. Not 
seldom, too, in the pressure of a large practice, a point 
must be set up and sustained in a hurry, and the 
ready lawyer knows just what books to consult, how 
to find the cases bearing upon the question, and how 
to “ eviscerate’’ (as Choate would say) their meaning. 
“A man knows a thing,” observes Dr. Johnson, 
“when he knows it in terms, or knows just where he 
can find it.” A knowledge of how to use a library, 
of course, comes only with experience. 

A certain degree of familiarity with a large collec- 
tion of books is, indeed, almost indispensable to a 
great lawyer. But before this work is to be done, it 
is well if the busy practitioner has acquired the habit 
of looking at a point in his own original way, with 
little or no aid from somebody’s previous labors. He 
will have taken an important step toward the devel- 
opment of his reasoning powers, which, if he be mas- 
ter of broad elementary principles, will tend to make 
him something more than what is sometimes con- 
temptuously termed “‘a mere case lawyer.” It is 
interesting to note that those who have succeeded best 
before our supreme courts are, in very many instances, 
men whose early days were passed in the rigid school 
of country practice, where books were scarce and 
knotty law points numerous; and where, thrown 
upon their own resources, these lawyers framed their 
arguments upon their own ingenious reasoning, with 
but little assistance from text-books or adjudicated 


cases, 
———— 


CURRENT TOPICS, 


The court of common pleas of Cincinnati has ren- 
dered a decision which is but another illustration of 
Jedediah Cleishbotham’s remark, that ‘“‘the will of 
the dead must be scrupulously obeyed, even when we 
weep over their pertinacity and self delusion.” <A 
testator had devised a farm to a couple of nephews on 
condition that they should not smoke or use tobacco 
in any form for five years. The court held that the 
condition was a reasonable restriction upon the 
devisees, and that the estate remain in the executor’s 
hands, subject to transfer at the end of five years from 
the date of the will, provided the parties conformed 
to its provisions, 


Chief Justice Carter, of the supreme court of the 
District of Columbia, in denying a motion for a re- 
hearing in the case of the suit against the corporation, 
for the assassination rewards, gave utterance to some 
opinions which will be appreciated in other quarters. 
He said: “If the question were to be considered as 
an original question on the bench, it was doubtful if 
the court would vote in favor of offering any rewards. 
It was very equivocal whether these rewards were 
doing the police system of this country any good. It 
was questionable whether they were not a positive 
evil, corrupting the officers whose duty it was to bring 
parties to justice, and who wait for rewards before 
they enter on their official duty. It was the duty of 





every citizen to bring an offender to justice, and that 
duty was not sanctified by offering rewards for it, 
The duty that every citizen ought to feel inherent in 
himself to disclose crime is tco often transferred to a 
speculative class of irresponsible men, who are ulti- 
mately involved in the commission of crime them- 
selves to a large extent.” 


In the libel suit of the Hon. D. S. Bennett against 
the proprietors of the Buffalo Commercial Advertiser, 
the jury has rendered a verdict for the defendant, 
While we know nothing and say nothing of the merits 
of this particular case, we do express the opinion that 
the law of libel, as generally administered, is shame- 
fully lax. The freedom of the press is too often de- 
graded into mere wanton attacks upon public men and 
private character, and when redress is sought in a 
court of justice, the libeller finds a shield in the 
caprice or prejudice of the jury. We would not care 
to see revived the excessive severity of the law of 
libel a century ago, but society would be the better 
for such a law as should teach newspaper men and 
others that the character of a citizen cannot be mali- 
ciously assailed with impunity. 


The judges of the superior and circuit courts of 
Illinois have just established certain rules for proceed- 
ings in divorce cases, which are calculated to seriously 
diminish the revenue of the advertising “‘tricksters,”’ 
who are commonly known as “divorce lawyers.” 
The orders issued are as follows: “In all suits for 
divorce, hereafter commenced, either the bill must be 
signed by the respective complainants, with their own 
hands, or their solicitors must, before taking decree, 
file with the clerk a written authority, signed by the 
complainants with their own hands. Defendants in 
chancery causes desiring to enter appearance, waive 
service of process, or consent to default to a decree, or 
to a reference to take proofs, must do so by an instru- 
ment in writing, subscribed or acknowledged by such 
defendants in open court, or signed by their respective 
solicitors.” 


The court of chancery of New Jersey has just ren- 
dered a decision in a rather remarkable case — that of 
Virginia McClurg v. Benjamin F. Terry et al. The 
suit was brought by the complainant, Miss McClurg, 
to dissolve a marriage between her and the respond- 
ent, alleged to have been performed by a justice of the 
peace. It seems that at a social gathering, held some 
time before, a proposition was made that a mock mar- 
riage should be had for the amusement of the com- 
pany, and the parties to this suit were selected as 
actors. A young man present—a justice of the 
peace — was requested to perform the ceremony and 
did so. Afterward the defendant and his family in- 
sisted upon the legality of the marriage, and the 
justice, upon being questioned, claimed that he did 
not know whether the parties whom he had joined in 
wedlock were in earnestornot. Chancellor Zabriskie 
decided that a marriage, to be valid, must be agreed 
upon by both parties, and he therefore declared the 
marriage null and void. 
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The vital question with most young men, on coming 
to the bar, is, “ Where shall I begin my career?’ 
The Hon. Matt. H. Carpenter says, “Go west.” To all 
those who contemplate acting upon the senator’s 
advice, the following hints from a correspondent at 
Greeley, Colorado, may be serviceable. Hesays: ‘‘ We 
have afew lawyers, young and ambitious, but whether 
an experienced first-class lawyer would do well with 
us is not for any of us, but for himself, to say. When 
we come to vote we shall have the county seat — the 
county is about as large as the state of Massachusetts — 
the territory is likely soon to be a state, when there 
will be two United States senators, a member of con- 
gress, members of the legislature, and a good steck 
of judges to elect, and if any legal gentlemen are de- 
sirous of knowing what would be the prospect, all that 
can be said is that the tools are for men who can use 
them.” As Greeley has a population of less than a 
thousand, it might seem that the “tools’’ are not 
very numerous, but then when it gets round to the 
election of judges, legislators, congressmen, etc., it 
would be odd if at least a half dozen plucky young 
lawyers could not “ hold a winning hand.” 





2ee 
oe 


OBITER DICTA, 


A princely retainer — Pharaoh who would not “let the 
people go.” 

George IV, when prince, used to call Lord Eldon “ Old 
Bags.”” It is not known what Eldon called him. He 
wasn’t of sufficient consequence to be called any thing, 
unless, perhaps, “your fat friend,” 


They tell a good story in Milwaukee of a lawyer who 
came back, after some years’ absence from the city, and 
went almost immediately into the trial of a jury case. 
*“T believe,” said he to his opponent, as he glanced at the 
occupants of the jury box, “I know more than half these 
fellows, if I have been away so long.” 

“TI should think it strange,” was the encouraging re- 
ply, “if you didn’t know more than ali of them !” 


It is a good thing to come into court with clean paper 
as well as with clean hands, but sometimes the passion 
for cleanliness goes a little toofar. We heard ofa justice 
once before whom a suit was begun, he making out the 
papers, ete. When an attorney appeared for the defend- 
ant, and asked to see the writ, there was no service. 

“No,” said his honor, “I knew that. I put that paper 
in the drawer here to keep it clean, but the defendant 
knows all about the case. I sent the constable over to 
tell him.”’ 

Competent people thought that suit wasn’t started right. 


The story is told ofa “sharp” lawyer who won his case 
before a country justice in spite of an authority directly 
against him, which had been cited from “ Greenleaf on 
Evidence,” by insisting that Greenleaf was not intended 
to be “an authority,” and reading the following passage 
from the preface to substantiate his assertion: “ Doubt- 
less a happier selection of these principles might be made, 
and the work might have been much better executed by 
another hand, For, now it is finished, I find it but an 
approximation toward what was originally desired. But 
in the hope that it may still be found not useless as the 
germ of a better treatise, it is submitted to the candor of 
a liberal profession.” 





The late John Mason was once engaged ina famous suit 
in which some good Methodist brethren were concerned, 
One morning, at the opening of court, an over-zealous 
friend of his client came to him, and in solemn tones 
said: 

“Mr, Mason, Mr. Mason, I had avision last night. The 
Angel Gabriel appeared to me and told me that Brother 
A. was innocent. No mistake about it.” 

“Very well,’ said the man of law, not as much as lift- 
ing his huge head from over the table on which he was 
now writing, ‘‘you had better have the Angel Gabrie] 
subpeenaed immediately.” 


There used to be a naif-drunken (In fact, it wouldn’t be 
doing him any injustice to term him “whole drunken”) 
member of the bar, in one of our northwestern States, 
who rejoiced in the name of Kent. “Chancellor Kent” 
he used to be called by the profession, and he was quitea 
character at drifting about. One time he undertook to 
practice at a small village, where the hotel was called 
“ The Quiet House.” Thechancellor liked quietas much 
as he did whisky, and went to board at this agreeable 
tavern till the landlord saw no prospect of pay, and the 
two quarreled, The chancellor took the law into his own 
hands, and assaulted Mr. Green. That worthy Boniface 
had the fighting attorney brought before a justice on an 
information. The chancellor, who was drunk, of course, 
undertook to write out a motion to quash the informa- 
tion, and addressed the court on that subject among sey- 
eral others. When he got through, his honor, whocouldn’t 
read a word of the chancellor’s motion, and wouldn’t have 
comprehended it if he could read it, gravely announced: 

“Mr. Kent, the court sustains your motion to squash 
the information, but the case will go on just the same.” 

The last we heard of the chancellor he was “ going on 
just the same,” too, though we dare say he ornaments 
an anti-temperance grave by this time. 


— - ©>oe —— 


DIGEST OF RECENT AMERICAN DECISIONS, 
SUPREME COURT OF MICHIGAN.* 
ASSESSMENT. 

1, Local improvements.—It is competent for the legisla- 
ture to authorize municipal corporations to assess the 
expense of local improvements upon property deemed to 
be particularly and specially benefited thereby in pro- 
portion to the benefit received. The constitution does 
not expressly prohibit it,and there is nothing in the 
nature of the power of taxation inconsistent with it 
Hoyt v. The City of East Saginaw et al. 

2. Mode of assessing benefits: within defined districts: by 
commissioners. — The legislature may confer on the com- 
mon council power to judge what property is specially 
benefited by the improvement, and to define the taxing 
district accordingly; and the mode prescribed by the 
charter to East Saginaw, of apportioning the tax through- 
out the district which the counsel had defined, in pro- 
portion to the benefit which the several parcels of land 
receive, as determined by impartial commissioners, is 
free from objection. Ib. 

3. Common council: jurisdiction. — When a statute pro- 
vides that when a city council shall decree an improve- 
ment necessary, they shall so declare by resolution; the 
declaration of the necessity for the improvement is 4 
distinct preliminary act, which is indispensable to give 
the council jurisdiction, and without it the whole pro- 
ceeding is a nullity. Ib. 


COLLATERAL SECURITY. See Pledges. 





* From Harvey K. Clark, ., State Reporter; to appear in 
vol. 19 Michigan hepevts. ™, = - 
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CONTRACTS. 


1. For the sale of lands: evidence: parol reservation of 
crops: contemporaneous conversation, — A written contract 
for the sale of land cannot beaffected by a contemnorane- 
ous reservation of the crops growing onit. Jandertarr 
y. Thompson. 

2, What is said by parties, who have signed a contract, 
having no reference toany new consideration, must be 
looked upon as contemporaneous with the contract. Ib. 

3 Waiver of warranty. — Logs were bought by contract at 
acertain price and warranted tocut a certain proportion 
of lumber of first quality. The contract provided in de- 
tail the tests for determining the quality. The purchaser 
rendered it impossible to apply the tests agreed upon. 
Held, that he had waived the right to insist upon the 
warranty and must pay the full contract price. Hall v. 
McEwen. 

4. Conditional delivery: estoppel.— Where a person con- 
tracted with another for the purchase and delivery of 
wood, to be placed on the premises of a railway company 
and inspected by their inspector, but to remain the prop- 
erty of the vendor till paid for, and then contracted with 
the company to sell and deliver to them a larger amount 
of similar wood at the same place, and the company’s 
agents, with his co-operation, appropriated the wood of 
his vendor which he had not paid for,— Held, that this 
amounted to conversion, and that no estoppel arose from 
the circumstances to prevent suit therefor. Carroll v. 
McCleary. 

DEED. 


Delivered in escrow: violation of condition.—A deed de- 
posited in escrow, but delivered without authority by the 
depositary to the grantee, who inequitably refuses to 
perform the condition, will be declared void. Abbott v. 
Alsdorf et al. 


ESTOPPEL. 
Of record.— A plaintiff in ejectment, to establish his 


title, relied upon an estoppel of record arising from a de- 
cree upon a bill in equity brought by his grantor against 
the ancestor of the defendants and his son to remove a 
cloud upon his title, occasiorsed by a conveyance from 
the said ancestor to the son, alleged to be without consid- 
eration; the decree, granting the prayer of the bill, held, 
that the decree was conclusive only as to the title of the 
son as derived under the deed from his father; and that 
no estoppel arises from the decree against the defendants 
in the equity cause in favor of the title of the complain- 
ant, the decree not having adjudicated upon the an- 
cestor’s title. Beeson v. Comly. 


EVIDENCE, 


1, Exchange of lands: charge of the court as to quality of 
proof.—A deed offered to prove an exchange of lanas, 
although not signed by the party whose title it was 
alleged had passed to the party who offered it, when sup- 
ported by internal and other evidence, tending to show 
such an exchange, is admissible in evidence, Goodell v. 
Labadie, 

2, And the execution of such a deed having been proved 
by the grantor and by the ofticer who took the acknowl- 
edgment of it, and the circuit judge, having been re- 
quested to charge that there was no evidence of any con- 
veyance from the alleged grantor to the grantee, refused 
80 tocharge. Held correct. Ib. 

3. Whether secondary or not.— A witness may be asked 
whether a deed and mortgage had been given, the ques- 
tion not calling for their contents. Clemens et al. v. 
Conrad. 

4. Admissibility of an unstamped agr t.— Congress has 
no power to prescribe rules of evidence to state courts; 
and, therefore, the act of congress which declares that 
certain instruments shall not be received as evidence in 
any court, unless stamped as required by the act, is to be 
understood as applicable only to the courts of the United 
States. Ib, 








5. Witness: discredited by cross-examination.— A witness 
may be asked on cross-examination whether he has ever 
been indicted and convicted of acriminal offense. The 
distinction between the questions — whether he had been 
indicted for a criminal offense, or whether he had been 
confined in the State prison, when asked of the witness 
himself, is unimportant. Wilbur v. Flood, 16 Mich, 40, 
ciicd and approved, 


HIGHWAY COMMISSIONERS. 

Alleged malice in laying out a highway.—No action will 
lie against highway commissioners for laying ou: a high- 
way, while they are acting within their jurisdiction and 
violate nolaw. Sage v. Laurain et al, 


HOMESTEAD, 


1. Parties to, and averments in, a bill to protect a homestead. 
— The wife is a proper party to a bill filed to protect a 
homestead against a mortgage not signed by her. Shoe- 
maker v. Gardner. 

2. A bill to protect a homestead must show all the facts 
necessary to the description of a homestead as defined by 
law. Ib. 

MORTGAGE, 


1. Assignment of mortgage : whether absolute or conditional. 
— Where a party claims to have purchased a mortgage at 
much less than its real value; and the evidence is not 
clear whether the transaction were a sale of the security, 
or only a mortgage of it, slight circumstances will be 
sufficient to determine the transaction to be a mortgage 
and notasale. McKinney, admr,. v. Miller et al. 

2. Bill to foreclose a mortgage: allegata et probata.— 
Where an assignee of a mortgage filed a bill to foreclose 
it, and the court find that the assignment was taken as a 
security only, such limitation of the complainant’s in- 
terest will not affect his right to maintain his bill on the 
ease he has stated, but goes only to the amount of the 
decree, Ib. 

8. Mortgagees holding separate securities for the same debt. 
—One who holds several mortgages to secure a single 
debt may foreclose either of them at his option, separately, 
until his debt is satisfied. Ib. 

4. Foreclosure sale in parcels: inversely to the order of 
alienation.— The rule that —where the mortgaged premises 
have been sold in parcels at different times, that which 
was first sold shall be last resorted to for the satisfaction 
of the mortgage — is well founded in equity; and if there 
be no intervening equities to disturb its application, 
ought to be maintained. Ib. 


NATIONAL BANKS, 

1. Organization of: compliance with prerequisite forms. 
powers of the comptroller : identity. — It is no objection tothe 
admission in evidence of the certificate of the organiza- 
tion of a national bank, that the notary before whom 
was acknowledged appears to be one of the shareholders 
of the bank. That is a question for the comptroller, His 
certificate of compliance with the act of congress removes 
any objection which might otherwise have been made 
to the evidence on which he acted. Thatcher v. The West 
River National Bank. 

2. The fact that a bank is shown to have been doing 
business before the date of the certificate of its organiza- 
tion under the act of congress, does not prove that itis a 
different body from that named in the certificate; section 
44 of the act (U.S. Stat. at large, vol. 13, p. 112) makes full 
provision for banks incorporated under state laws to 
organize as national banks. Ib. 


PLEDGES. 

Pledges of choses in action ; liability for want of diligence, — 
Where choses in action are pledged as collateral security, 
the pledgees, not having entered in to any obligation to 
collect them, are not to be charged with the consequences 
of a want of diligence; but they will be held accountable 
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for all sums collected through any of the agencies em- 
ployed by them for that purpose. Rice v. Benedict and 
Rowell. 


PRACTICE, 


1, Case made, — The practice of resorting to “ case made” 
is quite as appropriate as that by writ of error to review 
the action of a circuit judge. Wheeler v. Wilkins. 

2, Case made: how certified. —Since the statute has con- 
fined “cases made” to law questions, less strictness is 
required in the form of certifying them than when they 
could also be used for the review of facts. Ib. 

3. Return by deputy sheriff.— A return toa writ may be 
signed by a deputy sheriffin hisown name. Callender v. 
Olcott, 1 Mich. 344, 

4. Bond in replevin;: taken by deputy sheriff. — A bond in 
replevin running to a deputy sheriff in his own name isa 
substantial compliance with the statute. Ib. 

5. Appearance to defective process. — A general appearance 
by a defendant, pending a rule granting the plaintiff 
leave to amend, is not a waiver of the defect sought to be 
amended. Ib. ; 

6. Service of summons : delivering copy to defendant's wife.— 
The return of a service of summons in replevin upon a 
defendant ‘** by delivering a certified copy of said writ 
to his wife personally,” it not appearing that the defend- 
ant could not be found, and that the service was at his 
dwelling, is bad, Ib. 

7. Discontinuance in replevin: election: assessment : dam- 
ages: notice. — When a plaintiff suffers a discontinuance, 
the defendant must elect whether he will claim or waive 
a return; and the election must be entered before pro- 
ceeding to the assessment of damages; of which assess- 
ment the notice required by the statute must begiven. Ib. 


PROMISSORY NOTES, 


Without consideration to maker: made for accommodation 
of payee: proof of indorsement,—It is no defense to an ac- 
tion on a promissory note by an indorsee, against the 
maker, that it was made without any consideration to 
the maker, or that it wae understood between him and 
the payee that the latter was to take care of it; and this, 
although the holder had, when he took the note, full no- 
tice of the circumstances under which it was made. A 
copy of a promissory note and of its indorsement were 
served with the declaration, and were offered in evidence 
and read, without objection, to the jury. Any further 
proof of the indorsement was un ry. Thatcher v. 
The West River National Bank, 





REPLEVIN, 


Por property seized to enforce the collection of a tax, —The 
statute which provides that no replevin shall lie for any 
property taken by virtue of a warrant for the collection 
of a tax must be construed to apply only to cases where 
the property seized is that of the person, or of one in 
privity with the person, against whom the tax was as- 
sessed. Travers v. Inslee. . 


STAMPS. See Evidence. 


TRESPASS, 


License. —In trespass, evidence of license cannot be 
shown under the general issue. Vanderkarr v. Thompson. 


TROVER. 

Measure of damages. — A refusal to deliver, on demand, 
property “‘ received insstore”’ at bailor’s risk, “‘ to be paid 
when called for,” is a conversion of the property, the 
m re of da for which will be the value of the 
property on the day of the demand. A subsequent rise 
in value cannot be allowed to enhance the damages. 
Bates v. Stansell, 








COURT OF APPEALS OF MARYLAND.* 


AGENCY. 


1. What acts of the agent bind the principal. — If an agent 
is appointed only for a particular purpose, and is in. 
vested with limited powers, or, in other words, a special 
agent, then it is the duty of persons dealing with such 
agent to ascertain the extent of his authority, and the 
principal will not be bound by any act of the agent not 
warranted expressly by, or fairly and necessarily implied 
from, the terms of the authority delegated tohim. Lis. 
ter and Supplee v. Allen. 

2. Where third persons deal with an agentin good faith, 
they must not be bound by the limitations placed on the 
authority of the agent by the private instructions of the 
principal, which are not known to such third parties, nor 
properly inferable from the nature of the agent's em- 
ployment. Ib. 

8. A general authority arises from a general employ- 
ment in aspecific capacity, such as factor, broker, attor- 
ney, etc.,and such authority empowers the agent to bind 
the employee by all acts within the scope of his employ- 
ment, and that power cannot be limited by any private 
oréer or direction not known to the party dealing with 
the agent, Ib. 

4. If the principal should clothe the agent, although a 
mere special agent, with all the apparent muniments of 
an absolute title to the property in himself, the principal 
would be bound by the acts of the agent in disposing of 
the property to bona fide purchasers, Ib. 


EJECTMENT. 


1. Legal title.—To maintain an action of ejectment the 
claimant must have the legal title—an equitable title is 
not sufficient. Leonard’s Lessee v. Diamond, 

2. Evidence in: adverse possession by actual inclosure.—In 
an action of ejectment the declaration particularly set 
out the claim of the plaintiff for a tract of land called 
“Slack Water,’ described in the patent which was ad- 
mitted in evidence. The defendants, declining to take 
defense on warrant, pleaded not guilty, and, havinggiven 
in evidence a patent for a tract of land called “ Chew's 
Farm,” issued on the 23d of June, 1736, and also sundry 
mesne conveyances, showing that the title to parcels ot 
said tract had devolved upon the defendants, offered, in 
connection therewith, to prove, by the parol testimony 
of surveyors and others, that the parcel of land sued for, 
called “Slack Water,” was embraced within the lines of 
the original patent of *‘Chew’s Farm,” and also within 
the lines of the several mesne conveyances under which 
the defendants claimed. Held that, under the pleadings, 
the location of the land claimed by the plaintiff was ad- 
mitted to be correct, and the testimony was inadmissible 
for the purpose for which it was offered. Newman and 
Richard v. Young’s Lessee. 

3. In order to bar the right of a plaintiff in ejectment, 
claiming under a patent issued by the state upon a spe- 
cial warrant of re-survey, the defendants, without pos- 
session, under color of title of the lands in controversy, 
by themselves, or those under whom they claim, must 
show twenty years’ exclusive adverse possession by 
actualinglosure, Ib. 


EVIDENCE. 


vt, 7 


1. Parol testimony to explain written instr ts: al 
agreements, —Parol evidence cannot be used, either at law 
or in equity, for the purpose of contradicting, adding to, 
subtracting from, or varying the terms of a deed, or con- 
trolling its legal operation and effect, except where it is 
impeached for fraud, or where it is sought to be reformed 
upon allegations of fraud, accident or mistake. Bladen 
Vv. Wells and wife. 








* From J. Schaff Stockett, state reporter, to appear in 3ist Mary- 
land Reports. 
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2. All oral negotiations for stipulations between the 
parties, preceding or accompanying the execution of a 
written instrument, are regarded as merged in it, and 
the latter treated as the exclusive medium of ascertain- 
ing the agreement. Ib, 

8. Receipts and acknowledgments in deeds, of payment 
of the purchase-money, are only prima facie evidence of 
the fact of payment, and this may be disproved by pa- 
rol; and where a deed is assailed for fraud, the grantee 
may support it, by showing the same kind of considera- 
tion, differing only in amount from that expressed in 
the deed. Ib. 

4, But, where the deed expresses the amount of the con- 
sideration money as the price of the land thereby con- 
veyed, the grantor will not be allowed to aver that it is 
not the true contract in this particalar, nor will a parol 
contract be admitted to vary the deed in this respect. Ib. 

5. Parol evidence may be offered to prove any collater- 
al, independent fact, about which the written agreement 
is silent; and so, where a question arises as to the gen- 
eral intention of the parties, concerning which the in- 
strument is not decisive. Ib. 

6. } vol evidence may be given of collateral and inde- 
pendent facts, which tend to support a deed, provided it 
is not offered to vary the agreement, and is consistent 
with the deed. Ib. 


LIEN. 


1, Of vendor of real estate.— Prima facie, a vendor’s lien 
exists in all cases of sales of real estate for the unpaid 
purchase-money, as against the vendee, and those claim- 
ing under him, with notice; but the lien being the mere 
creature of a court of equity, existing in the nature of a 
secret trust, it should not, for that reason, be implied 
and maintained where it would operate as a means of 
deception, of in prejudice of good faith. McGonigal v. 
Plummer et al, 

2. Where the vendor parted with the legal estate, with 
aseparate receipt in full of the purchase-money appended 
to the deed, and at the same time took from the vendee 
a bond with the responsibility of a third party as secur- 
ity for the purchase-money, conditioned for a judgment 
which would become a general and an independent lien, 
a court of equity could not do otherwise than presume, 
in the absence of unequivocal evidence to the contrary, 
that the equitable lien was intended to be waived. Ib, 

3. The lien will be regarded as waived, whenever any 
distinct and independent security, such as a mortgage, 
pledge of goods, or the personal responsibility of a third 
person, is taken for the unpaid purchase-money. Ib, 

4, This presumption may be repelled by proof of an ex- 
press agreement that the lien shall be retained; but the 
onuz of such proof is upon the party seeking to enforce 
the lien. Ib, 








THE TRIAL OF TROPPMANN. 


The story of the massacre of the Pantin field must still 
be freshly remembered by all whom these pages are 
likely toreach. Neither the temptation tothe act nor the 
act itself furnished any legitimate cause for peculiar inter- 
est. The purpose was plunder. The plan and execution 
comprehended only a coarse and brutal slaughter. The 
criminal was quickly caught, tried, convicted and exe- 
cuted, Yet, in spite of the threadbare vulgarity of every 
feature of the villainy, its very mionstrousness and cold- 
blooded ferocity awoke throughout all Europe and the 
United States that eager curiosity which every man calls 
Tepulsive in his neighbor, but entertains and satiates in 
himself. The whole family of Kinck were slain. The 
father and eldest son perished separately, apart from and 
Shortly before the rest. The mother and the five younger 
children were immolated and buried together in the 
Pentin field. The last slain were the first discovered; 
and while an unnatural and horrible suspicion pointed 


to the father and eldest son as the slayers, Troppmann 
was seized upon a vague misgiving aroused by his own 
confused and self-condemning appearance. He took ad- 
vantage of this shocking hypothesis to makea partial con- 
fession,to the effect that he had been an accomplice of 
Kinck pere in the murder of the mother and children. 
This falsehood being soon exposed by the discovery of 
the bodies of the father and son, he next confessed that 
he himself was the sole executioner of all the victims, 


| Soon after, he again changed his tale, and asserted that 





he had accomplices in the deed, and that they had done 
all the worst and more active portions of the work. This 
remained as his last statement, and was the ground 
which he took at the trial. Naturally, all this rendered 
the belief in his guilt universal, The world could not 
disbelieve what he himself would not deny. Wherefore, 
though the latest form of his confession left his guilt to 
be formally established, yet the real questions to be de- 
termined by the jurors were only whether he was the 
sole murderer, or only a sharer in the crime, and, in the 
latter case, whether he was an active participant or a 
mere looker-on, giving slight and insignificant aid. 
Such uncertainty as there was, technically if not sub- 
stantially, did not attach to his guilt, but only to the de- 
gree of his guilt. In the contest his counsel appears to 
have given him but feeble assistance. In the main part he 
did his own battle, single-handed, against the lawyers 
and the witnesses for the prosecution, and against the 
more dangerous and hostile court itself, 

The court was opened, and an immense throng pressed 
in. Members of the corps diplomatique, magistrates, highly 
respectable and unctuous officials, especially ladies of 
rank in great numbers, also multitudes of fair creatures 
not to be elegantly named in English, crowded the 
benches, and even dispossessed the advocates of their 
customary seats. The reporter for Le Figaro, a paper of 
good standing in Paris, found himself obliged, at the 
close of the trial, to farnish an explanation or apology 
for grave defaults in his references to the andience. 
“And now,” he says, ‘‘let me add a brief postscript—the 
farce after the drama — to defend myself from the charges 
preferred against me by divers of my lady readers, They 
are astonished that I should have been so far wanting in 
ordinary politeness as not to have named some of the 
ladies who took part in (assistaient aux) the Troppmann 
trial. My excuse is simple: I noticed in the audience 
des dames et des femmes (translation would involve the 
loss of the peculiar flavor of the words). And that I 
might not run the risk of placing beside a respectable 
name the name d'une celebrite galante, I chose to hold my 
tongue. I kept careful watch over myself all the while, 
in order that I might be driven into no necessity for 
making apologies, for which I have no taste.”’” Such was 
the various, but distinguished, throng brought together 
by French tastes and French manners to witness the 
baiting by M. le President of a low-born mechanic, the 
murderer of a family of ignorant peasants, of whom the 
mother at least was unable to read, There was no ele- 
ment in the whole affair to excuse or palliate this mor- 
bid, and, at least in the women, odius curiosity. 

Very properly did Le Figaro speak of the trial as a 
drama. Not only was the audience such as is wont to 
assemble at an opera, but the stage “ properties ” were 
likewise there, displayed with managerial art. A large 
table occupied a prominent position, and upon it were 
spread out the blood-stained garments in which the vic- 
tims had been exhumed ; tools found in the Pantin field, 
and which it was supposed had been used in digging the 
shallow ditch wherein the bodies had been imperfectly 
concealed; and divers articles belonging to the slain and 
found upon Troppmann at the time of his arrest, Kinck 
pere was supposed to have been poisoned with prussic 
acid; so upon the table stood certain bottles holding 
chemical compounds, also a pleasant jar containing the 
stomach and viscera of the deceased, which had been 
subjected to chemical investigation, Beside these lay the 
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broken knife with which it appeared that the mother and 
two of the children had been struck down and lacerated. 
It cannot be denied that the mise-en-scene was artistic and 
effective. 

The acte d’accusation was read. It was a document for- 
midable by reason of its length, but vastly more formid- 
able by reason of the extraordinary nature of its con- 
tents. It was across between an opening speech for the 
prosecution and such an article as some skilled purveyor 
of sensational matter for the newspapers might prepare 
for the delectation of his readers. The circumstances at- 
tendant upon the discovery of the bodies, the shocking 
details of their appearance, the several contradictory 
confessions of the accused, the tale of his arrest, all the 
circumstances tending to fasten the crime upon him, 
were given at length. In addition to this, his whole pre- 
vious life was passed in review. His moral, mental, and 
physical development was traced. The books he had 
read, the pursuits he had undertaken, the wishes he had 
expressed, were all detailed. A thorough analysis of 
character, mind, and physique was made, From all this 
heterogeneous material conclusions were drawn, and all 
in such shape that one who had no extrinsic knowledge 
whatsoever in the premises must have seen at once that 
the material had been gathered and the inferences elic- 
ited by hands intentionally hostile, and with the obvious 
and consistent purpose of leading up to the one capital 
result, the commission of the murder by the accused. 
The moral to be drawn from a portion of this insidious 
narrative —a moral which at the time was not lost upon 
certain intelligent and observant critics, is not likely to 
be popular in these days. This moral was, that education 
and a desire for knowledge are per se dangerous and sus- 
pieious things, and constitute proper evidence of guilty 
premeditation. Had Troppmann not known how to read, 
itcould not have been recited as bearing seriously against 
him that he had read some books and romances not likely 
to have an improving influence. Had he not developed 
a strong taste for chemistry, it could not have been per- 
emptorily urged that he knew how to make a prussic 
acid, and had therefore poisoned Kinck, the father. In 
view of his confession, his ability to make the acid might 
have been shown. But the books which he had read 
were less fitting evidence. In either case, the emphatic 
dwelling upon these facts in the acte, which was properly 
only the indictment or bill, was inexcusable, at least 
according to our notions. 

The acte having been read, Monsieur le President en- 
tered upon his peculiar duty. This functionary has the 
task of cross-examining, it might as well be said at once, 
the task of badgering and bullying the accused, with the 
view of driving him into confession, admissions, or self- 
contradiction. As he is by no manner of means a judge, 
so the French are honest enough to refrain from bestow- 
ing upon him that honorable title. They call him, in 
unprofessional nomenclature, “* the president.” 

This personage now bade Troppmann rise, repeated to 
him his name, age, birth, and other statistical matters, 
and then proceeded as follows: 

“Your family was in troubled circumstances, Your 
father’s affairs were in a very bad way. Your father had, 
for a long time, been vexed by incessant lawsuits. You 
yourself were a clever fellow, and a very skillful me- 
chanic, You were your mother’s spoiled child. Yes, as 
ill-luck would have it, you were the object of her especial 
affection. Where you were concerned, she was so weak 
that she always let you have your own way, and, under 
all circumstances, she took your part. Till what age did 
you stay with her?” 

Having obtained an answer to this sudden question, 
M. le President returns to his portrait painting: “ From 
youth your character appears to have been exceptional 
in a young man. You were secretive and taciturn; 
thoughtful; and you had nointimates. Already the vio- 
lence of your temper was excessive. Your sole ambition 
was to acquire riches by any possible means. I find evi- 





dence of all this in the information. One day, as we 
hear, you quarreled with your brother Edmond; you 
struck him in the forehead with a hammer, and as the 
blood spurted from the wound, he cried: ‘Thou art an. 
other Cain.’” The prisoner eagerly denied that there 
was any foundation forthisstory. M.le President: “ We 
have not summoned your brother, We felt that to dogo 
would be too cruel. But he has spoken of you in these 
terms: ‘ My brother is a dog that bites, but barks not,” 
Prisoner: “My brother never uttered such a word,” 
After adding a few insignificant touches to his portrait, 
the president laid on one that was masterly: “* Well, at 
Roubaix no one ever noticed in you, though you were 
then not twenty years old, any of those irregular habits 


which are usually found in young men of that age, You 


came in regularly ateleven o’clock every night. But stilj 
you talked constantly of your craving for riches. A girl, 
Sophie Mayer, whom you had for a mistress, has said so,” 
A pregnant sentence! The presiding officer at this judi. 
cial sitting throws in the face of the prisoner the heinous 
charge of regular habits. But quite ala mode Francaise 
he shows his idea that a young man may be so exemplary 
as to become an object of suspicion, and may yet at the 
same time be keeping a mistress, and all at the unripe 
age of less than twenty years. 

M. le President continues: ‘*When you came home to 
Cernay you found your parents in a destitute condition, 
Thereupon you devised this abominable plan for the 
immolation of the Kinck family.” * * * 

The president, as at one time and another he elicits 
from the prisoner statements contradictory of some one 
of the various inconsistent confessions previously made 
by him, is wont bluntly to say to him: “ You lied then, 
Troppmann, when you said so?” He uses the French 
verb mentir, which, unless we mistake, is no less insult- 
ing and offensive a word than our own “to lie:” “ Vous 
mentiez alors, Troppmann, quand,” etc, 

Though Troppmann adhered steadily to his assertion 
that he had accomplices who were the chief criminals, 
yet he obstinately refused to give up their names orto 
furnish any clew for their detection. M. le President, of 
course, felt himself much aggrieved at this, and bound 
by the duties of his position to prove, if possible, that the 
entire story of accomplices was a fabrication. Nor did 
he spare any efforts todo so, The obstinacy of the pris- 
oner in clinging to the assertion was peculiarly irritat- 
ing to him and incited him to unusual exertion. Fre- 
quently he gave the prisoner the lie direct upon this 
point. At onetime, he exclaimed: “ Zh bien! I tell you 
it was you, and you alone, who assassinated Jean Kinck 
in order to rob his family. It is all an utter fable about 
these persons whom you say that you accidentally hap- 
pened upon in the midst of the villainous crime of high- 
way robbery, and who joined with you to slay Kinck.” 

The prisoner stated that he obtained from Kinck the 
money to pay for certain articles which he had purchased, 
M. ie President broke in with: “Yes! You spent your 
victim’s money! You displayed an ingenuity which, 
without extravagance, I can describe as hellish!’ * * * 

M. le President: ‘‘So, then, you assumed the name of 
Jean Kinck, whom you had poisoned and robbed?” Pris- 
oner: “I killed and robbed him no more than the others. 
Had I sought to do what you charge me with, I need only 
have poisoned the whole family and not have attempted 
a thing so impossible, even so stupid, as that.” M. le 
President: ‘*There was, on your part, a wonderful fore- 
cast and a skill in execution which prove you to be by no 
means so destitute of intelligence as you would like to 
make out.” 


This persistency of the prisoner on the point of accom- 
plices was fast driving the president beyond the power 
of self-control. From time to time he burst out with ex- 
clamations of disgust and disbelief, delivered with an 
emphasis of gesticulation which coid not be photo- 
graphed in the reports, but which is left to be imagined. 
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“Miraculous circumstance!” he cried; * this extraordi- 
nary accomplice, after having committed the crime al- 
most witbout assistance, leaves you to enjoy all the plun- 
der! Come, these accomplices display such unwonted 
and marvelous traits that it is impossible for any one to 
believe in their existence.”’ 

Coming to the consideration of the entrapping by 
Troppmann of his victims, his meeting them in Paris, 
and the snares which he laid for them, M, le President 
dwelt upon the drive to the Pantin field, narrated, with 
horror, the sang-froid with which the murder had chat- 
ted with his victims, and told how, when arrived at the 
spot, he had first taken out the mother and two children, 
and left the other three for a few minutes in the carriage. 
“We know what the other children did while they waited 
in the carriage. They showed their joy at again meeting 
their father. Yet, alas for the poor little creatures! Long 
ago had their father been slain! Arrived at the spot, you 
struck the mother with the knife. She did not utter a 
sound. You dealt her thirty-five or thirty-six savage 
blows. You attacked her like a wild beast (vous vous 
acharniez sur ell). The knife was the only weapon used in 
killing her. Alfred, also, youstruck in the same manner 
in the neck, with the knife only. His body bore some 
traces of his having made resistance; that is to say, he 
was wounded in his hands, as if he had instinctively 
raised them. As for Hortense, you smashed in her head 
with a blow of the pickaxe. Isallthistrue?” Prisoner: 
“No; itis nottrue. It was the accomplices who gave the 
blows. * * * As for this pickaxe, I should like to see any 
man who could wield it so easily as you declare that I 
did.” M. le President: “Oh, the physicians have exam- 
ined you; though you may not be a powerful man, yet 
there is no doubt but that you are remarkably quick and 
agile. Moreover, as a mechanic, you have gained an un- 
deniable correctness of eye and precision’ Well might 
the poor wretch despair, when even his skill in his trade 
appeared thus to turn against him. 

At last M. le President, having hunted his quarry toand 
froover the whole ground of the anticipated testimony 
for the prosecution, let him drop. The witnesses were 
introduced. Cheerfully encouraged by the court to go as 
far as they could against the accused, they tried to acquit 
themselves satisfactorily. A butcher boy first took the 
stand, and told how he had made the discovery of the 
place of burial of the mother and children by the feeling 
and appearance of the sods. The presidert turned to 
Troppmann: “ Troppmann, for one moment be sincere. 
Indulge in so much as an approach toward penitent feel- 
ing! though as yet you have by no means done so, It 
was you who slew Gustave.” Strange to say, this touch- 
ing and persuasive appeal failed to elicit from the accused 
the desired confession. The trial was left to proceed in 
regular course. 

Photographs of the corpses had been taken at the 
morgue, shortly after their exhumation. These hideous 
pictures were now produced and shown to Troppmann,. 
The president bade him look at them; for they were his 
victims, and he ought to recognize them in the plight in 
which he had placed them. He contemplated them with- 
out visible emotion other than was betrayed by a slight 
smile, and answered that he did recognize them. 

The sister of the slaughtered woman was next intro- 
duced, clad in deep weeds. Not that she had a syllable 
of testimony to give concerning the murder, but because 
the French mind required, for the picturesque strength- 
ening of the lights and shades of the trial, a sketch of the 
domestic bliss in which the Kinck family had dwelt to- 
gether. M. le President gave her the cue by his question: 
“Was there not arare degree of attachment in this house- 
hold?” “Ah, yes!” sobbed the bereaved sister. She fin- 
ished somewhat feebly; without the help of the president 
she would have failed utterly to play her allotted part. 
Her husband was next placed upon the stand for the 
same purpose, and, beneath his more vigorous handling, 
the colors were somewhat deepened. M. le President 








opened the way by saying, “ Your sister-in-law was a 
profoundly estimable woman, and an example to moth- 
ers!” to which the brother-in-law made an eloquent re- 
sponse, A neighbor was called to the same point. M. le 
President: ‘“‘ You were a neighbor of Kinck. Tell us 
something about the family.””’ Witness: “ Jean Kinck 
was an extremely brave man, and the best of husbands. 
His wife likewise was courageous, and a very good house- 
keeper.” M. le President: ‘‘ They loved their children ¢” 
Witness: “They adored them.” M. le President: “And 
the children?” Witness: ‘They were models of filial 
affection. I knew them well; they were at my house 
from morning to night.”” The president did not stop to 
inquire why children so loving and so loved were wont 
to spend the whole day at a neighbor’s house, but has- 
tened to ask: “‘ Kinck bad a large property?” Witness: 
“Yes; he had a fortune earned by his own toil,” etc., ete. 
All this matter, of course, had nothing whatsoever to do 
with the question of whether or not Troppmann had 
murdered the Kincks, But esthetically such testimony 
was needed. The judicial drama would have been grossly 
incomplete without it. 

Troppmann insisted upon it that he and Kinck had 
concocted together a scheme for making counterfeit 
money, expecting thereby to arrive quickly at great 
wealth. Beyond his reiterated statement, there was no 
testimony either disproving or corroborating the story. 
But it awoke great indignation in the mind of M. le Pres- 
ident, who once remarked to the accused: “ Ah, this is 
your everlasting calumny against your victim. The 
jurors will not fail to appreciate it.” Andagain toa wit- 
ness who referred to it: “ It is an odious libel on the part 
of the accused.” Troppmiann tried to prop the unsatis- 
factory credence which was extended to him in this par- 
ticular, by deducing from the remarks of a witness that 
Kinck had assigned different and inconsistent causes for 
undertaking the journey upon which he was slain. M. le 
President interrupted him: “Forever this same plan! 
After you have slain this ill-starred man, you slander his 
character.” Troppmann: “I have nosuch plan.” M. le 
President: “You have brought to this hearing nothing 
but astring of calumnious falsehoods against your vic- 
tim. In recalling such monstrous crimes, you have nota 
single tear, not a tone of feeling.”’ 

A female witness stated that she had sought to dissuade 
Madame Kinck from going to Paris in search of her hus- 
band, because her daughter was ill, and she herself was 
inabad condition. M. le President interrupted: “She 
was in a family way; that is not a bad condition!" 
whereupon the elegant audience of Parisian ladies and 
quasi ladies burst into loud laughter at his honor’s little 
joke. There were other dashes of this species of wit to 
enliven the proceedings. A witness testified that he had 
been with Troppmann toa ball. M.le President: “ Were 
you alone with him?” Witness: ‘Oh, no; Ihad a woman 
with me—you understand! I am nota married man.” 
This sally was hailed by prolonged laughter, in which 
Troppmann, the young man of offensively regular hab- 
its, bore a hearty part. 

The coachman who drove the family to the Pantin field, 
the scene of the massacre, was called. He was asked 
what they talked about on the way out; but said that he 
could not hear. ‘No matter,’’ quoth the president, 
“there is nodispute about that. Troppmann, while lead- 
ing his wretched victims to the slaughter, had the hardi- 
hood to entertain them with talk about the beauties of 
the neighborhood. When Troppmann came back for the 
three children who were left in the carriage, what did he 
say?” Witness: “ He said, ‘Come, my children, get out, 
we have decided to wait here.’”” M. le President: “ You 
hear, Troppmann; there is no heart here, save only your 
own, that does not shudder with horror. You came to 
get these wretched little ones in order to slay them, and 
you call them ‘my children!’ It makes one’s blood run 
cold. Answer me.’’ Troppmann, upon whom the presi- 
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dent’s eloquence seems quite thrown away, coolly replied, 
“ It is true.” 

A gendarme stated that Troppmann had spoken to him 
eoncerning Pantin and Roubaix. Troppmann positively 
@euied it, and declared that it was a fabrication of the 
witness. M. le President: “Then this witness, like all 
the rest of them, does not speak the truth?” Tropp- 
mann: “No.” M. le President, to the witness, iron- 
ically: “* You see, witness, you also are a liar.” 

A physician was called who had examined the bodies, 
and who was required to give a description ofthem. His 
effort to doso was extremely vivid and shocking. As 
he passed from one to another he became more and more 
v-ought up, and finally began to sketch the whole scene 

it had established itself before the eyes of his imagina- 
ion: “ The little daughter, Marie Hortense, had a great 
gash from a knife, which laid open her abdomen so that 
her entrails gushed out. The knife was broken by the 
blow. Her skull was biokenin. Her death agony must 
have been something absolutely terrible (/foudroyante). 
But even all this did not satiate the murderer. He 
glutted himself (il s'est acharne) upon this wretched child 
and mangled her with his pickax. Her ear was torn 
off, her eye gouged out, her skull was shattered.’”” Here 
the witness broke down beneath the influence of a hor- 
ror which was shared by all his hearers, save only by 
Troppmann, who listened with perfect impassability. 
The doctor recovered himself and went on, but we shall 
spare the reader the further recital. At the close the 
court propounded to him a “delicate question,” which, 
however, it appeared that he had already answered in 
the preliminary proceedings. This delicate question, 
certainly objectionable upon any other than the extra- 
ordinary hypothesis that this medical gentleman was 
judicially known by M. le President to be an expert in 
murder by violence, was simply: ** Do you believe that 
a single individual could have committed those six mur- 
ders?” If the presiding functionary had felt a doubt 
about the propriety of the query, the doctor at least felt 
no modesty or hesitation in framing an answer, all-im- 
portant as that answer must be to the prospects of the 
accused. ‘I need not even have recourse to suppositions 
in this matter. It is enough that I bethink me of the na- 
ture of the wounds. The knife was the only weapon used 
for despatching the first group —a babe two years old — 
the mother struck suddenly —a child that scarcely de- 
fended itself. All this might have been accomplished by 
one man in four or fiveminutes. With the second group 
no knife was used, but they were strangled. To strangle 
two children isa short job. A terrible blow of the pick- 
ax did the work for the third.” M. le President: “ You 
conclude, then, that the murderer was alone?” Witness: 
“That is my conclusion, and I am positive in it.”’ De- 
fendant: “I believe it is utterly impossible fora single 
man to have done all that; that is my opinion, and I 
am sure there are many here who agree to it.” 

Another physician was called. He was of opinion that 
“* the very nature of the wounds proved that they had all 
been committed by the same hand.” This species of tes- 
timony seems to us to leave the experts in handwriting 
very far in the rear. Here is a doctor who can recognize 
a peculiar style in a blow, that tells him by whose hand 
it was dealt; and not only this, but where three persons 
have been stabbed, three strangled and one struck bya 
pickax, this same skilled observer can still mysteriously 
see that all the deeds were the work of a single hand. 
“In the first group the mother was struck from behind; 
the babe of two years old was unable to resist; only the 
little boy even attempted a defense. All three were 
slain with the knife. The knife breaks. The murderer 
strangles the rest. There were two distinct processes, 
designed by the accused to accord with theage and power 
of resistance of his several victims. It is my absolute 
conviction that there was but one murderer. I will fur- 
ther say that, according to my notion, Troppmann was 








well able to have committed by himself all six murders,” 
It is open to Goubt wheter even ihe rigic uvctrines of 
the English criminal law could have bridled the pic- 
turesque fancy and lively tongues of these emotional 
Frenchmen. 

But there was more testimony of the same sort still to 
come. One of the physicians was recalled and asked if 
he had examined the accused. Witness: * Yes; he ig 
weak in appearance, but he has a very strong thumb, 
Besides, in his profession as a mechanic, he has acquired 
great dexterity and precision of movement. I am sure 
that he could have strangled the two Kinck children, 
one with each hand, as easily as a Hercules.” Tropp- 
mann: “The two! But the third! do you suppose he 
would have been such a foul as to await forme?” Wit 
ness: “ The third might have been struck first of all with 
the pickax, and it was, as the other two turned to flee, 
that they were caught and strangled.” A “ profound 
sensation” was remarked among the audience as this 
testimony closed. 

The last day of the trial came, and the elegant and dis. 
tinguished personages in the audience had increased to 
such a number that the newspaper reporters abandoned 
in despair the attempt to enumerate them. A small 
pamphlet entitled “Etude medico-legale sur Tropp- 
mann’ was hawked among the benches, Some read it, 
and found that it was an argument to prove that he was 
the victim of monomania at the time of the commission 
of the murder, Others amused themselves by looking 
at the defendant, and asking him, with true French 
politeness, how he had slept the night before. He an- 
swered that he had slept very well—*“ the sleep of inno- 
cence, you know.” 

The proceedings of this day are not of special Interest 
for our purposes, A little unimportant testimony was 
introduced, and then the counsel delivered their argu- 
ments. M. Lachaud appeared for Troppmann. He began 
in a manner which may appear somewhat singular, He 
feared that many persons might conceive that he had 
done something odiusand disreputable in undertaking to 
act as counsel for the defendant. He wished to explain 
clearly to such cavilers, that he had done only his duty 
as an advocate, only what the technical honor of his 
office as a counselor bound him to do, The doctrine of 
professional ethics was sound enough, but such depreca- 
tion of popular blame for appearing for one’s client is 
hardly the manner in which counsel in our country are 
apt toenter uponan earnest defense. But the learned 
gentleman quickly made up for a bad beginning by 
going inexcusably far in a less correct exposition of 
his duties, and of his fulfillment of them. “I conjure 
you, then, to shut the doors of your consciences against 
prejudice. Have the courage and the patience to hear 
me. Listen to me, and I will seek to lay bare the TRUTH 
before you; yes, THE TRUTH, such as I understand it to 
be, not as the accused wishes or imagines it. You do not 
conceive that I am here to recall and to make good all 
that he has said, for that would be to degrade my profes- 
sion to the levei of the lowest trades, It is true thatI 
am here to defend this man, but before becoming his 
counsel I must also be his judge. The conduct of his de- 
fense belongs, and belongs wholly and exclusively, to 
me. I shall present it to you like a man of honor, who 
speaks only according to his conscience and his belief.” 

It was, to a certain extent, excusable for M. Lachaud to 
explain that he did not propose to uphold the veracity 
of his client in all his statements, for it was neither pos- 
sible nor desirable to reconcile inconsistent assertions, 
the latest of which, by the avowal of that client himself, 
was put forth for the express purpose of contradicting 
their predecessors. But what are we to think of this dec- 
laration, that the defendant’s counsel has no aim but to 
discover the real truth of the matter in litigation; that 
he does not intend to present his client’s case, but impar- 
tially to extract the kernel of veracity? No lawyer in- 
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sends to lie in his argument; but he intends to sugges, 
every thing which is favorable to his client and unfavor- 
able to the adverse party, and to support all such sug- 

3 by every honest consideration, and every item 
of evidence which can be brought to this service. Cer- 
tainly he is no judicial seeker after abstract truth. He 
goes not examine his client’s cause judicially, and satisfy 
himself of its justice, before he enters into it as counsel. 
To throw into an argument the weight of personal char- 
acter, by an expression of private opinion, is, with us, 
considered, and rightly considered, very unbecoming. 
Certainly the prevalence of such a habit would prove 
terribly demoralizing among members of the bar. But 
how far does this fall short of the deliberate statement 
of the French advocate, that he is his client’s judge, and 
that he is resolved to make his way to the absolute truth 
of the matter, and to drag it forth for the enlightenment 
of the jury ? 

The argument which followed this objectionable exor- 
dium, if we may judge from the newspaper reports, was 
ss weak as might have been expected from the diffi- 
qalties of the case, though the reporters spoke of it in 
terms of polite praise. If it was not the promised eluci- 
dation of unalloyed truth, it was almost equally useless 
tothe prisoner. The judge asked Troppmann if he had 
any thing to say to the jurors before they went out. He 
answered that he had not. They retired to deliberate. 
He proposed to his guards to play a game of cards to while 
away the time till their return. They were out buta 
short time, however, not leaving much leisure for this 
recreation, before bringing back a verdict of guilty, with- 
outextenuating circumstances. Again the court offered 
iTroppmann leave to speak in his own behalf. Again he 
smilingly declined to say any thing. The court retired, 
deliberated for five minutes, returned,and pronounced 
sentence of death. 
It ought, perhaps, to be taken into consideration in 
the criticism of this Troppmann trial, that the crime 
was so utterly heinous as to render it impossible even 
for stoical men to contemplate it with entire calmness, 
The merciful might make due allowance for the false 
oonfessions which might conceivably have been achieved 
by the peine forte et dure of the preliminary examinations, 
But after mercy had been exhausted in imagining doubts, 
hich none could seriously entertain, it remained the 
conviction of all men that Troppmann was the guilty 

eature. Something of irrepressible indignation must 
perhaps be pardoned in any ordinary human being 
brought into loathsome contact with such a wretch, the 
tness of his unremorseful conduct, and of his false de- 
ices for escape. But such considerations can only feebly 
tenuate, and by no means excuse, the conduct of the 
nctionary who should have remembered that he filled 
judicial office, and should have respected his high du- 
even at the cost of asevere self-control. An English 
orAmerican judge could and would have done so; but 
he French president probably never so much as recog- 
ized the propriety of the effort. 
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THE NEW PATENT LAW. 


The opinion having been expressed in many quar- 
rs that the patent law of the last session in effect 
bolished the treasury department and the department 
ifthe interior, the Hon. Benj. Vaughan Abbott, one 
ofthe commissioners for the revision of the United 
plates statutes, has communicated the following to 
Me Washington Chronicle : 
You may think it of interest to state the view taken by 
"é present commissioners for revision of the statutes on 
effect of the repealing clause in the patent law. 
The commission, by the way, is a newly created board, 
hough one member, JudgeCharles P. James, was upon 





the former commission. Neither Mr. Victor C. Bar- 
ringer nor myself had any part in the originai araft. 

The commissioners are holding daily sessions in Wash- 
ington for the purpose, at present, of examining all acts 
of congress and aetermining what sections are in force, 
and under what classification they shall be revised. It is 
2 part of thejr duty to ascertain what previous laws are 
repealed by each particular act,and they have given 
several sessions to the examination of the patent lawof 
1870 for this purpose. 

The commissioners have been of opinion that the law 
admits of a safe and consistent construction, by treating 
the headings “patents” and “copyrights,” under which 
the acts affected by the repeal are arranged in the 
schedule, as indicating how much of each act is repealed. 
The repealing clause repeals “ the acts and parts of acts” 
set forth in the schedule. To ascertain whether an act 
mentioned is repealed entire, or only in part, we have 
examined such act. If it relates wholly to patents or 
copyrights we construe the schedule as meaning that the 
act is repealed. If only some parts of it relate to those 
subjects, we construe itas meaning that those parts only 
are repealed. This is, I judge, substantially the same 
rule of construction as is suggested in extracts lately 
published from an article in the Providence Journal, 
though it was propounded for the guidance of our board 
(by Commissioner James), several weeks ago, when we 
reached the statute, in examining the acts of the last 
congress in their order. 

The board have examined all the acts enumerated in 
the “‘schedule,” and find no practical difficulty in apply- 
ing this construction. It appears to give full effect tothe 
evident legislative purpose, without creating confusion 
or embarrassment in other branches of the public service, 
and it reconciles all the language of the act and schedule, 

For myself, I entered on this detailed examination of 
the statutes with grave apprehensions that the objections 
so positively urged against the act of 1870 could not be 
surmounted by any rule oflegal construction. But those 
apprehensions have been wholly relieved. The lan- 
guage or method of statement employed by the act is 
very concise, but it is not too concise to afford a reliable 
guide. Rhode Island has rendered valuable service to 
the nation in the labors of Mr. Jenckes (to whom, one 
hardly knows how truly, the framing of the clause in 
question is attributed) in general law reform; and I am 
pleased to reach the conclusion that the new law calls 
for no serious deduction from the balance standing to 
the credit of that state in the account of contributions to 
the national prosperity. 

Respectfully, yours, 
BENJ. VAUGHAN ABBOTT. 
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TRIALS BY JURY. 


From the address of Lord Neaves, a Scotch judge, 
to the Social Science Association, recently held in 
England, we extract the following on jury trials: 


“It is a most important question— what is the best 
tribunal for judging of facts? Most of us seem to be 
agreed tlhat,in the trial of serious crimes, a jury is best. 
It is the best safeguard for the liberty of the subject, and 
the best means of carrying the public sympathy with the 
conviction, when it is obtained. But, unfortunately, 
there are conditions of society where a conviction of 
certain crimes by a jury is almost impossible. This has 
been thought lately to be the case in another part of the 
kingdom; and, if so, what is the remedy? Partiality to 
the Scottish system is perhaps the means of leading me 
to the conclusion that, in such a case, the first remedy to 
be tried is the relaxation of the English rule that re- 
quires a jury to be unanimous. In a country divided 
into strong opposing sections, entertaining different re- 
ligious or social opinions, it is scarcely to be expected 
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that a unanimous conviction will be obtained upon any 
charge involving those differences. In Scotland we have 
had times of political and social division of a very de- 
cided character, but a conviction was always competent 
upon a verdict returned by a bare majority out of a jury 
of fifteen. If that were thought too great a change, it 
might at least be considered whether, in the exceptional 
state of public feeling referrel to, a verdict might not be 
taken from a jury, amounting to three-fourths of a jury 
of twelve. But if, in addition to the difficulties arising 
from party divisions, a clear case can be made out of 
general intimidation, sufficient to deter juries from doing 
their duty at all, it becomes a further question whether 
the best remedy is not to suspend the resort to jury trial 
for a time, and take cognizance of crimes by a tribunal 
com posed of persons of high and independent position, 
and accustomed to judicial functions. 

“It is very necessary, for the proper working of trials by 
jury, that there should be as great harmony as possible 
between the judge and jury; but, with that view, it ap- 
pears to me to be essential that the judge should remem- 
ber his own proper province, and keep within it. He 
must boldly and authoritatively lay down the law, but 
it is not his business to decide upon the facts. He has, 
indeed, a duty to perform there also. He is entitled to 
give the jury the benefit of his knowledge and experience 
as to the considerations by which they should be influ- 
enced, as well as to correct any fallacies or sophistries 
employed by counsel; and, above all, it is his duty to 
bring out any view in favor of an accused party that may 
have been overlooked or not sufficiently pressed by the 
bar. Butall this is to be done, I perceive, with due def- 
erence to the privilege of the jury to judge exclusively 
of the facts, more especially in the case of criminal tri- 
als, which I have herein view. It is by respecting their 
province in this way that the judge is most likely to gain 
their attention, and secure their submission to the legal 
principles which it is his province toenunciate. A sys- 
tematic want of concord between judges and juries in 
criminal trials has been said to exist in certain coun- 
tries, and seems to indicate something very far wrong 
on one side or other. Neapolitan juries have the charac- 
ter of going habitually agaiust the judge’s opinion; and 
a story lately appeared of a judge who, aftera jury had 
improperly, as he thought, acquitted some prisoner of 
murder, treated the next case (one of horse-stealing) by 
stating that the disappearance of the prisoner with his 
master’s horse made it clear either that the man had 
stolen the horse or that the horse had stolen the man. 
He thought that the horse had stolen the man, and that, 
therefore, he should be acquitted; upon which the jury 
immediately convicted. But such a method of strategy 
on the part of the bench is neither dignified nor desira- 
ble. With regard to the ascertainment of facts in civil 
cases, it isa remarkable circumstance that the use of 
jury trials for that purpose has, on the whole, been far 
from successful in Scotland, 

“ We were familiar with that form of trials in certain 
civil causes from the earliest period of our laws; those, 
for instance, which originated in what are called brieves, 
for the service of heirs to their ancestors, the cognition 
of lunatics, and the like; but the ascertainment of facts 
in ordinary civil cases was always devolved upon judges, 
until the year 1815, when trial by Jury was introduced as 
to these matters. The attempt has not been a great suc- 
cess, and yet it is not easy to say what are the causes of 
its comparative failure. I, myself, think it was a mis- 
take to adopt an exotic form, of which we had no expe- 
rience, by borrowing from England a jury of twelve, and 
requiring unanimity. The Scotch mind is rather opin- 
fonative, and did not understand how men could be 
brought to unanimity by a sort of compulsion, when 
they were really not unanimous, and were acting under 
the sanction ofan oath. They did not well see how they 
could make concessions to each other in such a case. 
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The rule has latterly been relaxed; but it would have 
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been better if it had never been introduced. Disgaty 
faction also was felt at the complication of law and fas 
in many cases, by which the validity of the verdict came 
to depend on the rulings of the judge, so as to be Tevers. 
ible upon bills of exceptions or motions for new trials, 
We have never been very good at the preparation Of ape. 
cial verdicts on the adjustment of special cases, J have 
heard, however, another and an opposite ground Assigned 
to our aversion to jury trial. An eminent judge, of great 
experience, stated to me lately his conviction that the 
Scotch people do not like the finality of a jury trial iy 
civil matters. It was their habit, and it is their taste, t 
take their case to review through a succession of triby. 
nals, and they are not satisfied with any more peremp- 
tory process, I regret much this aversion to jury trial, | 
believe it, on the one hand, to be an excellent mode of 
educating the men who take part in it to habits of acey. 
racy, care and impartiality; and, further, and which & 
of more relevancy here, I believe it to be the best mode 
of determining certain classes of facts falling within th 
comprehension of ordinary men, and requiring merely 
good sense and good feeling to judge of them. In such 
questions, I think the honest instincts of the jury-box 
surer and safer instrument than the mind of the j 
with his special tendencies and scrupulous refinements,” 
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CORRESPONDENCE. 


EVENING LAW SCHOOLS, 
NEW YORK, October 13, 187, 
Editor Albany Law Journal: 

DEAR Srr: A great deal has been said, and some li 
done, during the past year in relation to “ the eley: 
of the general character of the bar.” To that desi 
end, I have long been pondering an idea, which, wi 
your kind permission, I will give expression throug! 
yourjournal. A great many young men in this city 
studying law in offices, who are too poor to incur the ex 
pense of a legal education at a regular law school, Now, 
a law school is undoubtedly a better place to get a leg: 
education than a law office; that is, if the student is i 
earnest. But better than either a school or office wou! 
be a combination of the two; that is, the office by da 
and school at night. An evening law school, for th 
benefit of law clerks and students, in this city, would, 
think, do more, in time, to really elevate the ch 
of the bar than any other plan I have yet heard of. 
outline of a plan of such aschool might be as follows 
Let the Bar Association call a meeting of clerks and st 
dents in the city; then organize, charging a mode 
initiation fee. Let a member of the Bar Association I 
ture once a week, on legal matters, to the students, 
a different member hold a mock court once a week, wil 
students as counsel; and give the students access to 
association library until they can procure one of th 
own. Ifthe lawyers comprising the Bar Association 
in earnest in their efforts to “ elevate,” etc., they wo 
not hesitate to take a little trouble to form an auxill 
association of students, such as I propose. 

Truly yours, “ Law STUDENT.” 


THE SKETCH OF JAMES T. BRADY. 


New York, October 14, 187. 
Editor Albany Law Journal: 
DEAR S1R: In your biographical sketch of Brady! 
several errors, of which it will be well to apprise you. 
In the Parish Will case he was not leading counsel 
the brothers’ legatees, nor was he opposed to Mr. O0’Co 
nor was Mr. O’Conor counsel for Mrs. Parish, Cutting 
Evarts were counsel for Mrs. P. I was counsel fort 
sisters. O’Conor & Jordan originally appeared for 

























prothers, Jordan soon retired, and, during the eighty or 
more days we were engaged in taking the testimony, 
odonor appeared alone for the brothers. On the sum- 
ming up, Mr. Brady appeared as associate with O’Conor 
for the brothers, but at no other time was he in the case, 
In the supreme court the case was not argued. In the 
court of appeals J. K. Porter, not Brady, appeared as 
associate with O'Conor for the brothers. The case never 
cme before a jury,as you say. It was tried before the 
surrogate. 

In the Metropolitan Police case Brady was not em- 
ployed at all. The counsel against the law all the way 
through were Sedgwick, O’Conor and myself. Evarts & 
Catting, contra. And Nic. Hill could not have made the 


y trial, |premark you impute to him about Brady’s effort on that 
mode of  oceasion. Yours, etc., 
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“] EXCEPT.”’ 


(See Current Topics, vol. 2, page 291.) 
Kiittor Albany Law Journal: 


Dgar Sir: Having recently had a just judgment saved 
in thesupreme court of this state by reason of the coun- 
sel on the other side in the court below omitting to repeat 
“these cabalistic words —‘I except,’’’ I have been very 
naturally led to consider their utility. You are, of 
course, familiar with the doctrine of curing error. If 
improper testimony is admitted, or proper evidence re- 
jected, on a trial, the error may in some cases be cured 
by producing the rejected evidence, or by the instructions 
of the court before the case goes to the jury. The excep- 
tion, therefore, operates as a notice to the court and oppo- 
tecounsel, and affords an opportunity to correct error 
in the progress of a trial, and in many cases renders un- 
necessary the use of any ‘“‘ password”’ to the court above. 
Respectfully, 

H. E. T. 






































13, 1870, 


me li 


Grand RAPIDS, MICH., October 18, 1870. 


BOOK NOTICES. 


Te Law of Salvage: By Edwyn Jones, Esq., of Gray’s 
Inn, Barrister at Law. London: Stevens & Haynes. 
1870. 


This is one of that class of books which we should be 
lad to see multiplied in this country — monographs 
h severally exhaust the one subject of which they 
One difficulty with most of our books is that they 
ttempt to do too much —to cover too many subjects — 
nd the result is that no one subject is thoroughly de- 
bped. There have, for instance, been at least a half 
eof books written in which, among others, the sub- 
of salvage has been treated, but we believe that this 
little work of Mr. Jones is the first in which any thing 
ike adequate justice has been done toit; while those 
books have given us a hasty, superficial glance, the one 
before us gives us a broad, clear view. 

That Mr. Jones has written a thoroughly good book we 
aveno hesitation in saying. It is neither a digest of 
‘ases hor a collection of ill-considered statements, but a 
thorough and careful exposition of the principles of 
maritime salvage, drawn from the principal English and 
American decisions, The writer states in his preface 
that “the close resemblance that exists between the law 
England and that of the United States, upon this sub- 
has induced me, by a frequent reference throughout 
work to American authorities, to aim at making the 
equally useful to the American as to the English 
er,” 
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We have examined the work with considerable care, 
and have found that most of the American decisions — 
all of any importance — are noticed. To those members 
of the profession who have any interest in the salvage 
law we most cordially commend this treatise, 


Chicago Legal News. Myra Bradwell, Editor, Chicaga 


It gives us pleasure to notice the continued success of 
this excellent legal paper. For two years has it ridden 
the storms of journalism, and now enters upon its third 
with brighter skies and fairer prospects, we hope and 
believe. Its professed object is to convey to the profes- 
sion the earliest reports of important decisions, and this 
object it has most successfully, thus far, accomplished. 
Its decisions are valuable and are well reported, and it 
has a better claim to be considered a reporter of leading 
cases than some of our contemporaries that make far 
higher pretensions, May its success be equal to its merit. 


New YorRK MEDICO-LEGAL SocieTy.—The New York 
Medico-Legal Society held its annual meeting at the 
College of Physicians and Surgeons, October 13th, 1870, 
The following officers were elected for the ensuing year* 

President — Dr. Stephen Rogers. 

First Vice-President —Jacob Shrady, Esq. 

Second Vice-President — Dr. I. I. O’Dea. 

Recording Secretary — Dr. James Ross. 

Assistant Secretary — Dr. Kemp. 

Corresponding Secretary — Dr. Jean F. Chaureau, 

Treasurer — Dr, Thomas 8. Bahan. 

Librarian— William Shrady, Esq. 

Curator — Dr. Stephen Clarke. 

Trustees— Dr, I. C. Peters, Dr. Thomas C. Finnell, Dr, 
Wooster Beach, Elbridge T. Gerry, Esq., Francis Tillou, 
Esq., and Jacob F, Miller, Esq. 

The society is in a very prosperous condition, number- 
ing nearly two hundred members, of both the legal and 
medical professions. 


————_—~+- 


COUNSEL FEES IN BANKRUPTCY CASES.—In the United 
States district court, before Judge Blatchford, in the mat- 
ter of the New Chimney Lamp Company, bankrupt, the 
petition and motion of Mr. John M, Martin counsel for 
the bankrupt, for an allowance of $250 as counsel fee, and 
$90 for disbursements, out of the bankrupt’s assets, was 
opposed by Mr. 8. B. Higenbotam, counsel for the assign- 
ees and creditors, on the ground that there was no au- 
thority in the bankrupt act, nor in analagous practice, 
for such allowance, The court so held with regard to the 
counsel fees, and refused to allow it, but would not con- 
sider the question as to the disbursements, referring it to 
Register Dayton for proofs and opinion. 


TERMS OF THE SUPREME COURT FOR OCTOBER. 


4th Monday, Circuit and Oyer and Terminer, Queens, 
Barnard. 

4th Monday, Circuitand Oyer and Terminer, Livingston, 
J.C, Smith, 

4th Monday, Circuit and Oyer and Terminer, Wayne, 
Johnson. 

4th Tuesday, Special Term, Onondaga, Morgan. 

Last Monday, Special Term, Monroe, Dwight. 

Last Tuesday, Special Term, Albany, Hogeboom, 


ies 
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LEGAL NEWS. 


A bill has been introduced into the legislature of Ore- 
gon discouraging Chinese immigration. 


Toledo numbers among her population seventy-two 
lawyers. 





A law has been passed abolishing capital punishment 
in Holland. 


Judge Jesse Lambert, of Rome, Ga., has married 2,700 
couples during his life-time, and the other day he was 
married himself for the first time. 


An unusual number of divorces have been granted by 
the different courts in Maine since the first of January, 
1870, 


A Florida judge recently committed across-eyed woman 
for contempt, because she did not look at him when told 
to do so. 


A Pennsylvania court has decided that one special as- 
sessment for a pavement exhausts the special benefits, 
and the street must be then kept in repair by the public 
authorities. 


James Schouler, Esq., son of Gen. William Schouler, 
and author of a very excellent treatise on the domestic 
relations, is to become the editor of the United States Jurist, 
a new law periodical to be issued monthly at Washington. 


An ex-justice of the peace and a lawyer were recently 
arrested at Buffalo, charged with the joint larceny ofa 
trunk. After two “examinations”’ the prosecution fell 
through, and they were discharged. 


The governor, under the provisions of the constitution 
and the judiciary act, has designated Hon. Charles H. 
Van Brunt, a judge of the common pleas, to hold the cir- 
cuit in the supreme court for the first judicial district for 
the months of November and December. 


A sheriff of Montana recently issued a notice of which 
the following is a copy: “ All persons who have bin in- 
dited by the grand jury for horse stealin’ or murder are 
requested to report themselves within ten days for trial, 
or they will have to be looked after.” 


A contemporary says that a Vermont judge has decided 
that the prohibitory law of the state is constitutional, and 
that the express companies who undertook, in violation 
of the law, to transport liquor did so at their own risk, 
and must accept the consequences. 


Mr. Storey, of the Chicago Times, has been sued for libel 
by Mr. Crosby, and others of the Crosby opera house in 
that city. An idea may be formed of the damages ex- 
pected from the fact that counsel have — according to the 
Chicago Republican — already received $4,000 as retaining 
fees. 


Of the members of Columbia law school last year there 
were 117 who were graduates from various colleges, in- 
cluding three from Heidelberg, thirty-four from Yale, 
twenty-six from Columbia, nineteen from the college of 
the city of New York, four from Kenyon, Ohio, and six 
from New Jersey. 


The visiting committee to the Harvard law school at 
Cambridge, Mass., has officially reported to the board of 
overseers, that the library, which was formed on a com- 
prehensive plan, has not, of late years, kept up with the 
progress of the law, and that its condition, as respects the 
preservation of the books, is not agreeable to the lover 
of books or the lover of learning. 





—_= 

The question of right to reserved seats at co 
which has caused a good deal of annoyance at Syrncus 
and elsewhere, was recently decided by one of the Wag). 
ington county court judges, who held that all seats pre. 
viously secured by ticket were the property of the per- 
son for whom they had been secured, and might be oeey. 
pied or allowed to remain idle for that particular enter. 
tainment at his or her pleasure. 


Several years ago, the supreme court of the Unite 
States decided the test oath as applicable to practitioners 
at the bar was unconstitutional, but up to the 2d inst, the 
supreme court of the District of Columbia refused to ap. 
cept the ruling, on the ground that it had the right ty 
prescribe the terms of admission to practice at its own 
bar. The court has now abolished the rule, and the usng) 
Oath only will hereafter be administered. 


The case of a New York pickpocket, upon whose persop 
had been found a letter from an accomplice, advising 
him to see a certain official and give him fifty dollars t 
have the charge set aside, was thus summarily disposed 
of by Judge Bedford recently: “ You are one of those who 
claim to have enough political influence to escape all 
punishment for yourcrimes. Toshow the falsity of these 
statements, I will send you to the state prison for fiye 
years.” 


The death in Ohio of John Simpson, a well-known layw- 
yer of that state, is announced. Mr. Simpson wasa party 
to the last duel fought in Ohio. It occurred in 1866, and 
sprung from a disagreement with a Scotchman who was 
visiting him. At the first fire, Mr. Simpson fell to the 
ground, having been shot in the head. His opponent, 
who was not hurt, believing Mr. Simpson to be mortally 
wounded, fled, and has never been heard of since. Mr, 
Simpson was carried home, and medical aid summoned, 
After being confined to the house five or six weeks, he 
again entered upon the practice of his profession. 


The Washington correspondent of the New York Tima 
says: “‘A number of gentlemen are making arrange- 
ments to begin, on the ist of December, the publication 
of a weekly quarto, to be called the United States Official 
Gazette, which will print all the laws, executive docu- 
ments, decisions of federal courts, etc., making, in fact, 
a weekly history of the three branches of the government. 
Some members of the joint committee on printing have 
been discussing this project, and believe a saving of 
many thousand dollars annually could be made by fur- 
nishing such a gazette to all government officials, and 
dispensing with a large part of the scattered circulars 
which are now issued from so many different bureaus, 
and with the printing of the laws of congress in various 
newspapers. Mr. Clinton Rice, formerly editor of the 
Law Times, is to have charge of the new journal. 


A case involving the doctrine asserted in the second 
proclamation of neutrality, issued recently, occurred 
during the rebellion. The British government had issued 
a proclamation in similar terms, when the rebel war 
steamer Georgia entered the port of Liverpool, ostensibly 
for the purpose of repairs. Instead of being repaired she 
was sold to a Liverpool merchant and subsequently 
chartered for the Portuguese mail service. While in this 
capacity she was captured by one of our cruisers as prize 
of war. The prize court gave judgment for the vessel on 
the ground of neutral ownership, but the case being 
taken to the supreme court, Mr. Ashton, for the govert- 
ment, held that, as the status of the vessel in port, which 
enabled the sale to be effected, was in violation of the 
neutral obligations of the British government, the sale 
was therefore void, and the vessel a legal prize. The 
court sustained this view, holding that a legal sale could 
not be made in contemplation of law, and the vessel Was 
condemned. 
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ALBANY, NOVEMBER 6, 1870. 








HUMOROUS PHASES OF THE LAW. 
XII. 


PLEADING UNDER THE CODE. 

The pretext for this article will be found in section 
142 of the New York code of procedure, which enacts 
that the complaint shall contain a plain and concise 
statement of the facts constituting the cause of action, 
without unnecessary repetition. 

One peculiarity of the common-law rule of pleading, 
claimed by its adherents to be a virtue, was its uni- 
formity. To be sure, its uniformity reminds one of 
the man who said his wife had a remarkably even 
temper — always cross. For each kind of action there 
was a certain prescribed lie, or, rather, a class of pre- 
scribed lies, and all a party had to do to interpret any 
pleading was to recall the form of lie, or class of lies, 
prescribed for the particular case, and guess at the 
truth. For instance, to give an idea of the absurdity, 
let us suppose that the cause of action is a promissory 
note, and that the rule of pleading should dictate that 
the declaration in such cases should count upon an 
assault and battery; it is perfectly simple, one has 
only to remember that assault and battery means 
promissory note, and the thing isdone. It was some- 
thing like the science of mnemonics, by which all one 
had to do to remember any particular fact, or number 
of facts, was to remember a certain other fact, or 
number of facts, having no apparent connection with 
the principal fact, and, consequently, a great deal 
more difficult to be remembered. It was perfectly 
surprising how many names or dates one could be 
taught to remember by having memory enough to re- 
member a corresponding number of things, which 
might suggest the former. Now, they say the code 
has abrogated this uniform and convenient method of 
getting at the issue, and substituted a very uncertain 
and indefinite rule, to wit: that the complaint shall 
state the facts constituting the cause of action. No 
two cases are alike, say they, and how is one to know 
what anybody else would call the facts? To those 
who were educated under the old practice this was at 
first quite troublesome. They were so accustomed 
to lying, under the old system, that they found it 
difficult to state the facts under the new. They 
yearned for the old lies, labor-saving, even if decep- 
tive. One trouble complained of under the new rule 
is said to consist in drawing the line properly be- 
tween the statement of the facts, and the state- 
ment of the evidence tending to establish those 
facts, or in distinguishing between a statement of 
facts and the statement of a legal conclusion. This is 

astumbling block not only to the admirers of the old 
school, but to many who prefer the new state of things, 
and have scarcely acquired a reason for the faith that 
is in them. 

It must be admitted that there are some cases of 
difficulty under this theory of pleading, but they are 
very few. Generally, the rule is easy of application. 





So easy is it, in a great majority of instances, that it is 
really laughable to see how many intelligent men go 
astray from it. Thus, although it is of course com- 
petent to show, as part of the res geste, that, during 
the commission of an assault and battery, the de- 
fendant used violent, threatening and profane lan- 
guage, yet it is hardly necessary or proper to allege it 
in the complaint, as was once done in a case within 
my knowledge. ‘A lick with the rough side of the 
tongue” is not a part of the assault and battery for 
which damages will be awarded. 

As an example of an extraordinary statement of 
facts in a complaint take the following: The action 
was brought by a sister, to obtain a decree setting 
aside her deceased brother’s marriage, on the ground 
that he was a lunatic, and under the charge of a com- 
mittee, at the time he was married. The complaint 
charged the facts of the marriage as follows: ‘‘One P. 
Q., who is a lawyer by profession, and a first cousin 
of A. B.’’ — the lunatic — “and, at the time, possessed 
of great power of control and influence over the said 
A. B., from improper designs him thereunto moving, 
operating on the advantage of his said power, control 
and influence over the said A. B., shortly before, and 
in close connection with, the time of said marriago, 
took, carried and accompanied the said A. B., in and 
with a double-horse conveyance, belonging to the 
father of the said P. Q., to aforesaid, and to the 
residence of one C. D., a sister of the said P. Q., and 
who kept a boarding-house there at the time, which 
was at a point distant about seven miles from the res- 
idence of the said A. B., in the town of , afore- 
said, the said defendant’’ — the widow — “then resid- 
ing at her father’s house, on street, in the city 
of , to which house, soon after their arrival at 
, as aforesaid, the said P. Q., accompanied by 
the said A. B., went after the said defendant, and 
brought her to the boarding-house of the said C. D., 
at , aforesaid, where the marriage service here- 
inbefore mentioned was performed by a man reputed 
to be a Methodist minister ’’— there was some method 
in A. B.’s madness, it seems — “as this plaintiff is in- 
formed and believes, named X. Y., but whose loca- 
tion now, or, if living or dead, is entirely unknown 
to this plaintiff.” (The law does not require impossi- 
bilities, and, consequently, would not demand keep- 
ing track of a Methodist minister’s location in this 
life, to say nothing of a future state.) The answer to 
this remarkable complaint is worth quoting in one 
particular: “The defendant admits that, when she 
and said A. B. went to be married, they rode in a 
double-wagon from to , but she avers 
that she did not know then, and is still unaware, that 
there was any wrong or illegality in riding, to be mar- 
ried, in a double-wagon.”’ Probably the draftsman 
of this complaint thought that a stronger inference 
could be drawn against the validity of the marriage 


























.if he hitched a double-team to it. 


Perhaps as good an example of pleading the evi- 
dence instead of the facts, as can be found in fiction, 
is in Dame Quickly’s accusation of Falstaff. The fact 
which the hostess meant to aver was that Jack had 
promised to marry her, but in her garrulous and de- 
tailed statement it grew into these proportions: ‘ Thou 
didst swear to me, upon a parcel-gilt goblet, sitting in 
my Dolphin chamber, at the round table, by a sea-voal 
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fire, upon Wednesday, in Witsun week, when the 
prince broke thy head for liking his father to a sing- 
ing man of Windsor; thou didst swear to me then, 
as I was washirg thy wound, to marry me, and make 
me my lady thy wife. Canst thou deny it? Did not 
good-wife Keech, the butcher’s wife, come in then, 
and call me gossip Quickly? coming in to borrow a 
mess of vinegar; telling us she had a good dish of 
prawns; whereby thou didst desire to eat some; 
whereby I told thee they were ill for a green wound ? 
And didst thou not, when she was gone down stairs, 
desire me to be no more so familiarity with such poor 
people; saying that ere long they should call me 
madam? And didst thou not kiss me, and bid me 
fetch thee thirty shillings? I put thee now to thy 
book oath; deny it, if thou canst.” It has been con- 
jectured that Shakespeare was, at some period of his 
life, a law clerk, and Lord Campbell summed up the 
evidence on the question in a pamphlet. If his lord- 
ship had been acquainted with the early days of our 
code, he would have admitted, that even if the great 
dramatist had never drawn a bill in chancery, he had 
at least anticipated the scope and form of many of the 
complaints under that much-abused and hardly- 
understood body of laws which regulates our practice. 

The pathetic and rhetorical flights of eloquence are 
not impossible in a complaint under the code. In an 
action for negligence that once came under my notice, 
the plaintiff described the result of the injuries as fol- 
lows: “Thereby rendering her, as she the plaintiff 
is informed and believes, forever unable to work, and 
precluding her from gaining a livelihood, and from 
all the benefits and enjoyments in life, to which she, 
this plaintiff, in common with each and every mem- 
ber of the human race, is an heir and an inheritor.” 
To which the heartless defendants answered that they 
had no knowledge or information sufficient to form a 
belief, ‘“‘as to whether she is an heir and inheritor of 
the benefits and enjoyments of life or any of them, 
and demand that in respect to the same she trace her 
pedigree and prove her title.” 

Another troublesome feature of this requirement 
of the code is, that the facts shall be stated in a plain 
and concise manner, without unnecessary repetition. 
It would be sad, indeed, if justice depended upon the 
strength or copiousness of a pleader’s language. The 
office of pleadings is not to scare, confound, or over- 
whelm the adverse party. It may be true, as Napo- 
leon said, that Providence is on the side of the heavi- 
est battalions, but justice is not necessarily on the 
side whose lawyer has the greatest command of 
synonyms, Words are cheap. Those who have the 
least to say, or are uncertain how to say it, generally 
have the mostof them. Here is the difficulty of the 
rule of the code; it pre-supposes that the pleader 
knows exactly what he wants. Now, when we were 
among the leeks and cucumbers of the Egypt of plead- 
ing at common law, this was not so material. But 
granting that the pleader knows what he wants, how 
hard it seems to be for him to call a spade a spade. 
He seems to be continually laboring under the delu- 
sion that if he calls things by their right names some- 
thing awful will happen ; that he is wandering about 
the temple of justice in a state of enchantment, be- 
ing bound to flank every fact by verbal circumlocu- 
tion, for fear the use of a common word or a direct 





and simple phrase will wake him up, and tumble the 
temple about his head. He is possessed by the demon 
haying charge of the “‘long-tailed words ending in osity 
and ation.’’ And how he loves to accumulate—to 
add to each succeeding allegation all that went before, 
Many pleadings are apparently drawn in the idea that 
every allegation is forgotten or loses its virtue as soon 
as read, and so the pleader rolls along his snow-bal} 
of words, growing bigger and bigger and more un- 
wieldly and shapeless to the end. It is like “ the 
house that Jack built;’’ “this is the cow with the 
erumpled horn’”’ being utterly ineffective, unless con- 
nected with the preceding allegations, ‘‘ that tossed 
the dog, that worried the cat,” ete, As the judge in 
Racine says of the advocate: 


** To repeat the same thing twenty times he prefers by far, 
Than once to abridge.” 


It is quite fortunate for the reputation of our pro- 
fession among authors, that the world do not see our 
pleadings. If they were public, Whittier might speak 
of “weary lawyers with endless pens,” as well as 
“tongues.”’ Really the mass of people have no idea 
of our industry. The Pyramids, the colossus of 
Rhodes, the Simplon road, are well enough in their 
way, but if you want to get an adequate idea of the 
industry, the ingenuity, and the perseverance of man, 
read a law-pleading. The Cretan labyrinth is not so 
involved; the Sphynx is not so mysterious; like a 
suspension bridge, its middle rests on nothing, but it 
is continuous and self-sustaining; take an allegation 
out of the center, although it is just like a dozen oth- 
ers preceding it, and down goes the structure. Read- 
ing one of these pleadings is like crawling through a 
long and narrow tube — you can’t turn around; but, 
having once started, you must go through to the other 
end, or else back out. Of course, all this is very fine, 
but it is not law; c’est magnifique, mais ce n'est pas 
guerre. Aman may develop a great amount of mus- 
cle in endeavoring to lift himself by his boot-straps, 
but the experiment is always a failure, and answers 
no useful purpose. So a man may, even under the 
code, get a great reputation as a pleader, by drawing 
interminable pleadings that bother the other side very 
much, but, after all, don’t help his side on a bit. Itis 
no wonder that Mr. O’Conor, driven to desperation by 
such pleadings, should say that they tell the client's 
story, “‘just as any old woman in trouble for the first 
time would narrate her grievances.’”’ Not that Mr. 
O’Conor is strictly accurate in this harsh reflection 
upon the “old woman.’’ No old woman of my ac- 
quaintance, in describing her being knocked down by 
a runaway horse, has ever told me that it occurred 
‘‘while she was lawfully and carefully walking in, 
upon, and across a certain public street, highway, and 
thoroughfare;” or in narrating an assault and bat- 
tery committed on her, has ever informed me that the 
defendant struck her ‘‘a great many violent blows 
and strokes in and upon various parts of her body and 
person ;” or, in describing its effects, has ever said 
that she became “sick, sare, lame, bruised, and dis- 
ordered ;” or, in unfolding the particulars of some 
slanderous accusation, has ever intimated ‘that the 
defendant unlawfully, willfully, and maliciously in- 
tending and contriving to injure her in her good name, 
fame, and credit, and bring her into discredit, disre- 
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pute, and infamy among her friends, neighbors, and 

acquaintances, and the public, spoke,” etc. I do not 
number any such rhetorical and tautological elderly 
lady on my list of clients, and I strongly suspect that 
Mr. O’Conor never fell in with her. These ingenious 
flights are the work of the Sinbads of the legal pro- 
fession, and are not chargeable on any layman or lay- 
woman. They are the traditionary remnants of that 
ancient system of pleading which Mr. O’Conor rever- 
ences and mourns for. The poet Moore sings, in his 
sweet way: 


“ Like a vase ins which roses have once been distilled ; 
You may break = may shatter the vase, if you will, 
But the scent of the roses will cling to it still.” 


And applying this idea to the present subject, I 
should sing: 


- a skull if eapeston: *s once —. my 
u may break it and scatter i ou will, 
But the trick of tautology Tine Yo t st ll. 


Now we have dropped into poetry, allow me to 
offer a little original poem on this topic, to which, I 
suspect, Mr. Longfellow is somewhat indebted for 
some famous verses of his: 


A PSALM OF LAW. 


What the heart of the Codifier said to the Pleader. 


Tell me not, in accents croaking, 
“ Brevity’s an empty fream 

What’s the use, with verbal  oloeking, 
To make things other than they seem? 


Law is real, and law’s expensive; 
Special pleading’ 8 not its goal; 
Rhetoric and tape make pensive 

Many a weary client’s soul. 


To orate, or rouse to passion, 
In your pleading’s not the way; 
your case in simple fashion, 
Let the judge see what’s to pay. 


Law is a and time is fleeting, 
And our lips, dull habit’s slave, 
Are, forgetting fact, re 
e old forms our fat 


In the field of litigation, 
In the strife of good and evil, 
With straightforward allegation 
Tell the truth, and shame the devil. 


ating 
ers gave. 


Trust not Humphrey, Pasbent, Chitty; 
t dead cases bury their dead; 
With stale lies ’tis surel 


pity 
To bother any judge’s 


ead! 


Lives of pleaders all remind us, 
We may make our lives a bore, 
And, departing, leave behind us 
Pleas choke full of useless lore;— 


Precedents that peeone another, 
Doomed by cruel fate to find, — 

Some perplexed and anxious brother, 
Reading, shall quite lose his mind! 


= your form books for waste paper; 
tate the facts at any rate 
Henitating how to shape a 
Pleading — why, abbreviate. 

But as there is an alleviating phase of almost every 
evil, so the repetitions of lawyers argue one virtue at 
feast: they prove that our profession are willing to give 
Mmoney’s worth and more, for we are no longer paid 
in proportion to the dimensions of the verbal pyramids 
which we erect. We are willing to throw in a few 
hundred extra and unnecessary adverbs and pre- 
Positions, and are not parsimonious even in the matter 


Part of this diffuseness is chargeable on our clients, 
who would not believe us half so wise if we were only 
half as long in our pleadings. A man suffering from 
tooth-ache once went to a dentist, and asked him how 
much he would charge for extracting the offending 
member. A dollar, was the reply. ‘“‘ Why,” ex- 
claimed the patient, ‘‘ Doctor Jones only charged me 
half a dollar the other day, and dragged me all round 
the office, too!’ Our clients want to be dragged all 
around the office, and all over creation, when we 
state their rights and wrongs on paper. 

In conclusion, I will advert to a topic, which, al- 
though not strictly covered by my text, is yet germane 
to it. Irefer to the phraseology of indictments. If 
any one can give any plausible excuse for the use of 
nine-tenths of the words in any indictment, I am 
curious to know it. The commission of crime may 
be just as definitely charged in a score of words as in 
ten score, and rather more definitely, for the memory 
is not taxed in the former case. It hasalways seemed 
to me inhuman to compel a man accused of a capital 
offense to listen to the reading of the indictment. It 
is an added bitterness to death. To be sure it con- 
sumes time, in which circumstances may come to 
light tending to exculpate the accused. A refined 
humanitarian, opposed to capital punishment, like 
Horace Greeley or Mr. Bergh, might act on this idea, 

and contrive an indictment so long that its reading 
would allow the prisoner to die a natural death. The 
sultan once offered immense largess and honor to 
him who would invent a story without end — untold 
wealth and the hand of his daughter in marriage. 
Any one was at liberty to contest for the prize, butin 
case of failure, the bowstring was the penalty. A 
good many had fallen victims to their greed and their 
short-windedness, when another competitor presented 
himself, who, I have reason to believe, was an old- 
time English special pleader. The sultan seemed to 
be moved with compassion, and asked him if he had 
duly weighed the matter. He replied that he had. 
Said the sultan, “‘one fellow told me a story that 
lasted eleven months; do you think you can beat 
him?” The brave man smiled superior; the pre- 
liminaries were settled; so was the listener; and the 
raconteur, after enumerating the great man’s titles, 
which occupied some hours, thus commenced: 
““Once upon a time there was a king of Egypt, who, 
anticipating a mighty famine, caused an immense 
granary to be erected and filled with wheat. It was 
four hundred miles square and five miles high, and, 
as he supposed, hermetically sealed. It seems, how- 
ever, that a hole, near the top, about as large as a 
pipe-stem, had been overlooked. The next year an 
enormous swarm of locusts overwhelmed the land. 
They discovered the orifice, just large enough for one 
locust to enter at a time, and so one locust crawled in 
and flew away with a kernel of wheat, and then an- 
other locust crawled in and flew away with another 
kernel of wheat, and then another locust crawled in 
and flew away with another kernel of wheat, and then 
another—” ‘ Well,” interrupted the sultan, “ I sup- 
pose the locusts carried off all the wheat, and then 
what?” ‘‘ Why,’ answer the narrator, “ how can I 
tell your ineffable majesty what happened after the 
wheat was all gone, until I first describe to you the 








of nouns. 


process of its abstraction? I will endeavor not un- 
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necessarily to procrastinate, but really these details 
seem essential. They may consumesome time. Con- 
sidering the dimensions of the magazine, and the 
amount of time which your inextinguis hable sanctity 
is willing daily to bestow on your worm of a narrator, I 
conscientiously think I may finish this introductory 
part of my story in — well, say, a half a century — and 
then we shall be quite fresh and ready to enter on the 
merits,”” The sultan stroked his beard, groaned, and 
gave it up. 

Perhaps in these days, when crime seems so fright- 
fully on the increase, it might have a restraining and 
salutary effect to abolish capital punishment and sub- 
stitute the reading of the indictment. The prospect 
of such a fate would deter the boldest and the most 
wicked. In aggravated cases, where methodical 
lunatics slay men who they fancy have hurt their 
honor, I would add the penalty of listening to the 
testimony of the medical witnesses on the subject of 
insanity. Ifthe offenders were not really mad, they 
soon would be. Possibly this plan would be open to 
Montesquieu’s objections against punishments un- 
duly severe. Possibly the offenders would take them- 
selves off to evade the penalty, and thus save the state 
all trouble. But there is asort of poetic justice in the 
idea that pleases me, and I am by no means certain 
that I have not hit on the universal panacea that shall 
give peace and safety to society. 

Having now strayed tothe customary and orthodox 
distance from my text, I will dismiss the meeting. 


Oe — 
SAMUEL BEARDSLEY.* 


The Duke of Wellington, prompted by blunt 
honesty and clear knowledge of character, once said 
in the house of lords, that in every action of his life, 
Sir Robert Peel, above every man he ever knew, was 
guided by a love of truth and justice. Without any 
exaggeration, that remark may well be applied to the 
late Chief Justice Beardsley. 

Superior to the fascinations of power or the charms 
of wealth, he never employed his talents in self-ag- 
grandizement. It is remarkable, that the many dis- 
tinguished positions of honor and trust occupied by 
him were spontaneously conferred, as the well-earned 
reward of industry, ability and undeviating honor. 

Anxious to discharge with fidelity the great and 
responsible duties which Providence assigned to him, 
he sought the right, regardless of expediency and her 
temporizing train; he cared little for the detail of 
political machinery, though a conspicuous and power- 
ful supporter of the political principles which he 
adopted. 

At once the profund jurist, the acute, ingenious, 
dexterous advocate, the eloquent parliamentarian, the 
dignified, learned and impartial judge, he occupied a 
position in the state of New York which few have 
attained. Indeed, its history, without the character 
of Samuel Beardsley, would be wanting in one of its 
chief ornaments. In the language of an eminent 
judge, ‘‘his parents, though respectable, were poor, 
hence the son’s capacity was not obscured, nor his 
mental growth retarded by pampered indulgence, nor 





* From advance sheets of the *“‘ Bench and Bar,” by 
L. B. Proctor. 





by the want of strong incentive to action. He enjoyed 
what most parents through life strive to shield their 
sons from, the benefits of early poverty.’’ Accustomed 
to overcome the difficulties that surrounded his youth, 
in his manhood he entered the battle of life to become 
a conqueror. 

Samuel Beardsley was born at Hoosick, in the 
county of Rensselaer, February 6th, 1790. His father 
was a farmer, who at an early period removed to the 
county of Otsego. Here Samuel attended the com- 
mon schools in the neighborhood, and in the summer 
worked with his father on the farm. His mind was 
deeply imbued with the love of knowledge, and he 
sought every opportunity of acquiring it. His amuse- 
ment and recreation were in his books. History he 
studied as the great mirror that revealed human 
nature — its passions, its prejudices, its ambition, its 
virtues, its vices. It was to young Beardsley what 
Dionysius, of Halicarnassus, defined it, ‘‘ philosophy 
teaching by example ;’’ and by its example and teach- 
ings it prepared him to enter the theater of life deeply 
read in the actions and career of mankind. * * * 

For a while he was engaged in the occupation of « 
teacher — that occupation through which so many have 
advanced to fame and honor. At length he decided 
to enter the medical profession; and accordingly he 
commenced his studies with Dr. White, an eminent 
physician of Cherry Valley. While thus engaged it 
was his fortune to be present at several important 
trials which took place at Cooperstown. He watched 
with the deepest interest the contests of the forum, 
He kindled at the eloquence of the advocates, lost 
himself in their discussions of legal ‘questions, and 
was enlivened by the keen wit, the terse sarcasm, the 
sharp retort of the legal gladiators before him; and 
thus the science of medicine and all the beautiful 
developments of anatomy lost their charms for him. 
His hopes and ambition were directed to the legal 
profession. 

While attending one of these trials he made the 
acquaintance of Judge Hathaway, of Rome, New 
York, to whom he signified his desire to study law. 
Pleased with the intelligence and apparent ability of 
the young man, the judge encouraged him in the un- 
dertaking, and invited him to commence his studies 
in his office. The invitation was accepted. He was 
then eighteen years of age. Fortunate in the choice 
of a preceptor eminent for his learning and skill, and 
one who became deeply interested in him, young 
Beardsley made rapid proficiency in his studies. He 
pursued them with great industry until the year 1813, 
when the war with England turned his attention to 
the life of a soldier: he enlisted into the army of his 
country — was soon advanced to the rank of lieu- 
tenant, and on the northern frontier was subjected 
to many of the privations and sufferings of war, with- 
out participating much in its pomp and circumstance. 
His term ofservice expired at the end of twelve months 
after his enlistment, and he returned, with renewed 
energy, to the study of his chosen profession, having 
won the reputation of a brave, competent and well- 
disciplined officer. 

In October, 1815, he was admitted to the bar at Al- 
bany, and commenced practice as the law partner of 
Judge Hathaway. The industry and energy of the 
student continued in the lawyer, and in every matter 
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of business, every question of law, finally, in all the 
details of practice, he was scrupulously qorrect. While 
at the bar, every case he conducted was thoroughly 
sifted, and all the doctrines of the common law and 
our own statutes, bearing a remote or close analogy 
tothe point in controversy, were made tributary to 
the talents of the young advocate. 

It was the happy and peculiar quality of young 
Beardsley, to excite the esteem and command the 
confidence of both court and jury. 

‘Method and order marked the preparation of 
his causes; hence his labor was effective. He never 
wandered on in confused uncertainty, deceived by 
false analogy, but each step was the firm foundation 
for another. Like the approach of the scientific 
engineer toward a fortress, each day told the progress 
of his work. Though no man whom nature has not 
well endowed can, by any amount of exertion, ever 
become an eminent lawyer, so none, however gifted, 
can attain high distinction in that profession without 
great labor. He never addressed the fancy of his 
audience. Clear argumentation and a bold, indignant 
denunciation of wrong, were his chief weapons, and in 
his hands they were almost universally fatal to an 
undeserving adversary.” 

With such fortunate gifts, with such unwearied in- 
dustry, it is not strange that his professional advance- 
ment should be rapid and brilliant. 

In the month of February, 1821, the official term 
of Nathan Williams, then district attorney of Oneida 
county, expired, and Mr. Beardsley was appointed in 
his place, * * * 

In April, 1823, Mr. Williams was appointed by 
Governor Yates a circuit judge of the state. His 
learning, ability, candor and courteous demeanor 
rendered him a favorite with the profession. * * * 

The whole system of our law was then, in its 
practical condition, o technicalities ; while the 
courts, in the administration of criminal law, were 
scrupulously strict in adhering to forms and rigorous 
rules. They required of the public prosecutor the 
most exact conformity to precedent; adhering rigidly 
to the principle that it isthe right, even of the guilty, 
to be tried according to known and established rules, 
that it is an evil of less magnitude for a criminal to 
escape, than that the barriers erected for the security 
of innocence be overthrown. Thus the prosecuting 
officer was obliged to walk, as it were, over mines 
which the touch of some skillful antagonist might sud- 
denly explode; and he was, therefore, compelled to 
examine every point, every question which arose, 
with laborious application. 

This state of things produced its benefits in the 
case of Mr. Beardsley. It led to that emulation, to 
that struggle for success, and to that progressive im- 
provement, which rendered him equal to the duties 
of his office, and his patient investigation, his careful 
preparation, shielded him from motions to quash his 
indictments, motions in arrest of judgments, and 
all those attacks from keen and learned lawyers, 
which the public prosecutor is so often called upon 
to resist. 

On one occasion, in drawing an indictment for 
arson in the first degree, he omitted an allegation 
which the lawyer defending believed to be fatal ; but 
the latter, having some doubt, consulted Joshua A. 





Spencer on the point. That sagacious lawyer, after 
examining it some time, replied : 

“Well, I think, though Archbold and Chitty both 
may sustain you, yet, if Beardsley insists that he is 
correct, I should prefer his opinion to theirs,” 

The lawyer, however, made his motion to quash 
the indictment. A long and interesting argument 
followed; but Beardsley’s knowledge of the criminal 
law gave him a decided advantage. Foster, Hale, 
Archbold, Chitty and the American authorities were 
as familiar to him as the school-boy’s every-day lesson, 
and he sustained his indictment. Exceptions were 
taken to the ruling of the court, and the case was re- 
moved to the general term, by a certiorari, where 
Beardsley was again sustained. 

Many instances of this nature occurred during his 
official term, which often brought him before the court 
in banc, giving him an acquaintance with judges and 
the bar throughout the state. He continued to dis- 
charge the duties of district attorney until October, 
1825, when his term of office expired, and Hiram 
Denio, an eminent member of the Utica bar, suc- 
ceeded him. 

In the autumn of 1822 Mr. Beardsley was elected a 
senator from the then fifth senatorial district. As the 
state senate was then classed by lot, Mr. Beardsley 
fell into that class whose term of service was limited 
to one year. 

In the language of Judge Denio, ‘‘he had never 
before belonged to a legislative body, and was the 
youngest member of the senate; but, although he 
was the youngest, he was by far the most efficient. 
Though it was not then generally acknowledged, he 
possessed intellectual powers of the highest order, 
which, as a member of congress and at the bar of our 
superior courts, he has demonstrated to the entire 
satisfaction of the public. As a member of the senate 
he was perfectly honest in his political opinions, but 
he was a partisan of the most decided stamp. At the 
same time it is proper to say that he was kind, court- 
eous and friendly to all with whom he associated, of 
whatever sect or party.” * * * 

While yet a member of the state senate, Mr. Beards- 
ley was appointed by President John Quincy Adams 
United States district attorney for the northern dis- 
trict of New York. This appointment gave great sat- 
isfaction to the bar, as weil as to the judiciary of the 
state. His experience as the prosecuting officer of 
Oneida county had prepared him to discharge the du- 
ties now assigned to him with distinguished ability. 
He continued to hold the office until November, 1830, 
when he was elected a representative in congress from 
the fourteenth congressional district by the democrats, 
He entered congress on the fifth day of December, 1832, 

General Jackson was then president, and Andrew 
Stevenson, of Virginia, was speaker of the house, but 
after the expiration of a few months he resigned, and 
John Bell, of Tennessee, was chosen in his place. 
Mr. Beardsley was honored by the second position on 
the judiciary committee, an evidence of his high 
standing with his party. In all the exciting questions 
of that congress, he was the uncompromising friend 
of President Jackson, and was regarded by him as 
one of his ablest supporters in the house. * * # 

Mr. Beardsley was elected to congress for three suc- 
cessive terms, thus occupying a seat in the councils 





350 


THE ALBANY LAW JOURNAL. 





of the nation six successive years; during which time 
he adhered to the administration, and supported with 
great ability the public measures of Andrew Jackson. 

The following circumstance illustrates the estimate 

in which he was held by the president. In January, 
1834, while Mr, Beardsley was in congress, Nathan 
Williams, a judge of the fifth circuit, became disquali- 
fied by reason of age, and therefore resigned. Gov- 
ernor Marcy immediately nominated Mr. Beardsley 
as his successor, and the senate promptly confirmed 
the nomination. As soon as this intelligence reached 
Washington, Mr. Beardsley signified his intention to 
resign his seat in congress. General Jackson, who 
was soon apprised of this, sent for him. On his ar- 
rival at the white house, he found several members 
of the cabinet and some of the most eminent gentle- 
men from both branches of congress in attendance. 
Supposing that it was a meeting called for some party 
consultation, Mr. Beardsley took his seat. 

“Mr. Beardsley,’’ said the president, ‘‘ we have un- 
derstood that you are intending to resign your seat in 
the house; is this 90 ?’’ 

“It is; I have received an appointment under the 
governor of my state, which, under all the circum- 
stances, I do not feel at liberty to disregard,” said Mr. 
Beardsley. 

“Well, Mr. Beardsley, we have requested your 
presence here for the purpose of urging you to do that 
very thing. To be frank with you, such a step at this 
period would be a serious injury to the administra- 
tion.” 

“*T am not aware in what particular,’’ was the reply. 

“You occupy a place in the house, Mr. Beardsley, 
which no other man can fill, and I am confident that 
your devotion to the interests of the nation will, in 
view of this, prompt you to remain at your post in 
congress,” said Mr, Barry, then postmaster-general. 

Other gentlemen present urged him to remain, and 
he at length consented. That very day the northern 
mail which left Washington carried a letter to Mr. 
Marcy from Beardsley, in which he gave his reasons 
for declining the high position to which he had been 
appointed. * * * 

Early in January, 1836, a vacancy occurred on the 
bench of the supreme court by the resignation of Mr. 
Justice Sutherland. Greene C. Bronson, then attor- 
ney-general, was appointed in his place, and Samuel 
Beardsley was immediately appointed attorney-gen- 
eral. That office was, at this time, one of great labor 
and responsibility. There was an unusual amount 
of criminal business, while the civil business of the 
state, at this period, required the exercise of the ablest 
legal talents. It was fortunate for the state that the 
governor selected a man so well qualified for the 
office as was Mr. Beardsley. 

This was the third time he had occupied the posi- 
tion of a prosecuting officer for the people, and the 
experience he thus gained was of great advantage to 
him, rendering him capable of disposing of a large 
amount of business with facility and dispatch. * * * 

In the discharge of his duties as a public prosecu- 
tor, while he was inflexible in his determination to 
convict those whom he really believed to be guilty, he 
did not forget that the iron hand of the law is often 
laid upon the really innocent — those who have no 
means of rendering their innocence apparent, being 





involved in the mesbes of circumstances which they 
cannot control or explain. When Samuel Beardsley 
was once convinced that such a case as this really ex- 
isted, he believed it was as much his duty to shield 
the person from an unjust conviction, as it was to 
urge the conviction of a really guilty party. 

While district attorney of Oneida county, a circum- 
stance of this nature occurred, which exhibited the 
generous impulses of his mind and his love of the 
right. 

In the winter of 1824 there lived, some six miles 
from Booneville, in the county of Oneida, a man by 
the name of Tener, whose family consisted of himself, 
wife, and only son, a young man about eighteen years 
of age. They were respectable, though very poor, 
and had once been in more fortunate circumstances, 
Therefore, the hand of poverty fell heavier upon 
them. 

One bitter cold and stormy day the father started on 
foot for Booneville to procure some necessaries for the 
family. As the day wore away the cold and wind 
increased, piling the snow into great drifts, and in 
places obstructing the road. Night came on gloomy, 
dark, and boisterous, but still he did not return, 
though he had long been expected by his anxious 
wife and son, who listened to the howling storm, ex- 
pecting every moment to hear the footsteps of the 
returning father; but he did not come. Hour after 
hour passed away, and still they watched in vain for 
him. At length anxiety gave way to the most dread- 
ful apprehensions, and in imagination they beheld 
him as he wandered on 


‘* From hill to dale still more and more astray, 
Impatient flouncing through the drified heaps, 
Stung with the thoughts of home,”’ 


Often, as some terrible sweep of the wind went 
shrieking by their humble dwelling, they fancied 
eries for help. No pen can describe the terrible 
anxiety of that hour. The son could endure it no 
longer, and he was determined to rescue his father, 
who he now believed was perishing in the snow. 

Near the house there was a barn belonging to a 
thrifty farmer — a harsh, selfish, and grasping man — 
who, for some reason, was a bitter enemy of Tener. 
The young man knew that in the stable to the barn 
there were several horses, and that it was never 
locked. Thinking of nothing but the safety of his 
father, he hastened to the stable, led out one of the 
horses, and with nothing but a halter to guide him, 
mounted him and took the road to Booneville, anx- 
iously watching for his father, whom he expected to 
find struggling in the snow; but, as he did not dis- 
cover him, he rode on until he reached the village. 
Here he learned that his father was at the house of an 
acquaintance near the village, having started home 
and been driven back by the storm. 

Soon after the young man left the stable, the farmer 
discovered that his horse was missing; and mounting 
another, he followed young Tener to the village, 
reaching it just as he had started to return. Taking 
the animal from the young man, he immediately pro- 
cured a warrant, charging him with burglary and 
grand larceny. 

In the morning he was conducted before a magis- 
trate, examined, and held to answer for those dreadful 








in @ 


alon 








o,f CBAs 


er? * 


FPR 


1g 


EF 





THE ALBANY LAW JOURNAL. 351 





crimes. A kind friend consented to bail him, and the 
young man, in company with his father, returned 
home. In due time he was indicted by the grand 
jury, and a gloomy fate seemed to await him. 

The late Henry R. Storrs, then one of the ablest 
advocates at the bar — a man of strong sympathy and 
generous emotions — believing the story of the young 
man, consented to undertake his defense, though he 
had little hope of success. He studied the case in all 
its aspects, but saw no ray of hope. The proof was 
positive that he entered the barn in the night time, 
took the horse, rode it away, was found with it in his 
possession six miles from home. Neither the en- 
treaties cf the father nor the agonized pleadings of 
the mother touched the heart of the relentless farmer. 

“Such crimes must be punished for the good of the 
people,” was all the answer he would make. 

In this emergency Mr. Storrs advised his client to 
put Mr. Beardsley in possession of all the circum- 
stances of the case. Accordingly, Storrs himself 
called on Beardsley, obtained his consent to meet the 
parents and their son, and hear their story. He lis- 
tened to the mother as she related the circumstances 
in all the eloquence of maternal truthfulness. The 
scene of the terrible night was depicted with faithful 
earnestness, but with no exaggeration. Her words 
alone convinced him that there was no intended lar- 
ceny, no design to steal the horse; that the whole act 
was the result of the poor boy’s intense anxiety for 
the safety of his father. This belief, joined to the 
irreproachable character of the family, rendered him 
conscious that duty did not require him to enforce the 
law against the accused. 

Soon after this the Oneida oyer and terminer com- 
menced its session, Honorable Samuel R. Betts pre- 
siding. As soon as the court was organized for busi- 
ness Mr. Beardsley arose, and, ina few but well-timed 
words, stated to the judge the case of young Tener, 
concluding by saying he felt confident that there was 
no crime intended on the part of the accused, and 
asked the court for leave to enter a nolle prosequi to 
theindictment. After consulting with the Honorable 
Norris Miller, then first judge of Oneida county, 
Judge Betts said : 

“Mr. Beardsley, the court regards this as a sin- 
gular circumstance. Your own character, however, 
is a sufficient guaranty for the court to grant your 
request,’’ 

Whereupon, young Tener was discharged. 

Mr. Beardsley’s official term expired on the last 
day of December, 1838, and he was succeeded by 
Willis Hall. Thus, after an active public career of 
nearly thirty-six years, he retired to private life. But 
he had so long been an ardent actor in the great drama 
of politics that he could not remain inactive. Be- 
sides, he understood the “‘ effect of inactivity upon the 
physical structure and energies; that rust is more fatal 
to metal than wear.” * * * 

Early in February, 1844, the judiciary, the bar and 
the state sustained an almost irreparable loss by the 
death of the excellent and learned Esek Cowen, then 
one of the justices of the supreme court of the state. 
His vast legal knowledge, his intimate acquaintance 
with precedent, his wonderfully retentive memory, 
his unceasing industry, his love of research, gave him 
the reputation of being one of the most erudite judges 





in the nation. His legal opinions are the trophies — 
the imperishable monuments—of his great judicial 
powers; they have been criticised for their length, 
their prolixity and their discursiveness, but those 
faults, if, indeed, they can be considered faults, are 
the result of his great profundity. It caused him to 
trace every principle of law to its fountain head — to 
describe every variation and restriction in its course, 
modifying or neutralizing its force and meaning. All 
precedent, whether English, French or American, was 
as familiar to him as the simplest elemental princi- 
ples. So systematically were they arranged, in the 
vast storehouse of his memory, that he could lay his 
hand as easily upon the most remote or ancient ad- 
judicated principle as he could upon that which had 
just been pronounced, selecting the casual dictum 
which accompanied it from the real question decided, 
with the most remarkable precision. 

His application of the doctrine of recoupment to 2 
class of actions sounding in damages, was but one of 
the many offsprings of his intuitive legal mind. In 
many respects, he was to the American bar what 
Mansfieid was to the English. Like Mansfield, in pre- 
paring his legal opinions, he was accustomed to a 
liberal expenditure of mental capital, an excess of in- 
tellectual labor, which rendered them firm and solid 
in texture —fabrics elaborately finished, exhibiting 
the triumphs of a great intellect, while they simpli- 
fied the nice technicalities and distinctions of the 
ancient common law, adapting it to the necessities of 
an enlightened age and a commercial people. 

The lawyer, the student, the scholar, those whe 
love the learning of the bar, those who admire judi- 
cious and philosophic arguments, and possess the in- 
dustry to seek for them, will find in the opinions of 
Judge Cowen Golcondas glowing with richest gems 
of legal erudition. 

On the death of Judge Cowen, Governor Wright 
appointed Mr. Beardsley in his place. Perhaps no 
man in the state was better qualified for the position 
than he. Independent of that ability and cast of 
character which qualified him for the various high 
positions which he had occupied, he was remarkably 
adapted for a judicial position. His habits of patient 
and impartial investigation, his accurate judgment 
and quick perception, seem to have formed him by 
nature for a judge, and he rose with great rapidity in 
public opinion, and in the estimation of the bar and 
his brethren of the bench. In his inquiry after truth 
he was patient, diligent and laborious ; often revising 
his own opinions, communicating to his brethren his 
conclusions, and reasoning with freedom; listening 
candidly to theirs, emancipating himself from all 
pride of opinion, ready to yield to more apparent 
truths, 

The decisions pronounced by him from the bench 
of the supreme court are the best history of his judi- 
cial life. They bear the impress of his mind, and 
his positions are modestly yet firmly taken, and forti- 
fied by that judicial erudition which raised him to the 
front rank of his profession. 

He occupied his seat upon the bench until the old 
supreme court passed away before the innovations 
made by the convention of 1846. 

On the retirement of Chief Justice Bronson from the 
bench in June, 1847, Judge Beardsley succeeded him, 
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and, as John Jay was the first chief justice of the old 
supreme court, so Samuel Beardsley was the last. 
The office existed from the 8th day of May, 1777, until 
January 1, 1848, and a long line of distinguished 
names embellished its record—names which lose 
nothing when compared with those great judges who 
have appeared on the page of England’s judicial his- 
tory. Had they faults? Doubtless, for they were 
human, But the biographer of men who, through a 
succession of years, occupied a judicial position, and 
who, with each passing year, constantly increased in 
the esteem and confidence of the public, can find few, 
if any, faults that are worth to be recorded. They may 
have had the passions, the prejudices, the cupidity 
and jealousy of others, but they must have held them 
in control while in the discharge of their high func- 
tions, 

Judge Beardsley, after retiring from the bench as 
chief justice of the supreme court, though not en- 
gaged in as many cases as some others, was counsel 
in nearly all of the most important cases in the court 
of appeals — cquses involving from thousands to mil- 
lions of dollars. In speaking of his abilities the late 
Nicholas Hill once said: “‘I had been retained as 
counsel in a very important cause, with the liberty of 
choosing my colleague from the ablest in the country, 
and, without hesitation, I selected Judge Beardsley.” 

In the elegant language of an eminent judicial 
officer of this state, Judge R. W. Peckham, “ Judge 
Beardsley knew men and the springs of human ac- 
tion; he was able to inspire them with a portion of 
the same spirit that fired his own bosom, He had 
really more of the General Jackson in him than any 
of the public men that survived the old hero, 

** Eminent as he was in ability, he was not less dis- 
tinguished for the high-toned, manly integrity that 
characterized every act of his life. To say that he was 
honest conveys no adequate conception. Fidelity 
and truth were in every element of his nature. Many 
lawyers deem it entirely inadmissible, in preparing 
amendments to bills of exceptions, to speculate upon 
the forgetfulness, the possible partiality or fear of ap- 
pearing ridiculous, of the judge who tried the cause, 
Judge Beardsley was not of that number. The late 
Joshua A. Spencer, who had practiced law in the 
same town with him for a quarter of a century, in al- 
luding to the chivalrous integrity of Judge Beardsley, 
observed to me that he never felt called upon to ex- 
amine with much care bills of exceptions or amend- 
ments from him, as he knew they were always pre- 
pared with a scrupulous regard for the truth of the 
ease, as it occurred on the trial. Nor was he in the 
habit, on the argument of cases, of expressing his 
own opinion to the court as to the merits of his cause, 
He chose to prove the case in the legitimate model of 





authority and argument. * * Though a candidate | 


at various times for popular favor, in fact a public 
man, he never sought popularity by changing, in the 
slightest degree, from that urbane dignity and manly 
mien, the opposite of that of a demagogue, that 
always marked his carriage, He never could sink 


down into the sycophant — there was nothing of ser- _ 


vility, nothing of hypocrisy, nothing of sham in the 


man, A delicate modesty always shone with peculiar | 


grace upon the hardier features of his character,”’ 
Judge Beardsley died at Utica on the 7th day of 


May, 1860. Hecontinued at the bar until a short time 
before his death. Two weeks before that event, he 
appeared in the court of appeals, and, in a case inyoly. 
ing many intricate questions, made an argument to 
which the bench and the bar listened with pleasure 
and profit. 

In person he was tall and commanding: there wag 
that in his presence which evinced superiority ; and 
yet there was no repelling or chilling reserve in hig 
manner. His features indicated thought, intellect, 
and.firmness, while his high forehead exhibited fing 
moral and reflective faculties. On the bench, he was 
dignified and courteous; his manner of listening to 
an argument elicited the confidence of the speaker, 
and drew from him all that he desired the court to 
understand. 

‘** In private life, he was social and hospitable ; in his 
family, kind and tender; no man enjoyed the society 
of his friends so perfectly as he did. ‘ Having com- 
pleted the business of the day, it was peculiarly grate- 
ful to him to meet them in the confidence of private 
friendship, and then he was a most pleasing compan- 
ion.’ But he was ‘lofty and sour to those who loved 
him: not,’ and to his enemies, those few, who in life 
crossed his path in hatred, he was implacable — some- 
times aggressive in his resentment — he knew how to 
be a turbulent and persistent hater.” 

He was a firm believer in the Christian religion, 
unostentatiously devoted to the observance of its wor- 
ship. He had little respect for loud and stormy pro- 
fessions of religion, believing that deep and ardent 
piety, while it is intended to act powerfully on our 
whole nature — on the heart as well as on the under- 
standing and the conscience —is generally noiseless 
and seeks no display. 

If there is one among all the great judges who have 
adorned the bench and bar of New York, to whose 
memory the language of eulogy and even panegyric 
is due, it is that of Samuel Beardsley. 

— a - 0 <-> > 


CURRENT TOPICS. 


The health of Chief Justice Chase continues so pre- 
carious as to prevent his taking his seat at the present 
term of the supreme court. It is with great regret 
that we learn that many of his friends are of opinion 
that he will never be able to resume his official duties. 

There are a couple of decisions in the last number 
(56) of Barbour’s reports that will be likely to interest 
the profession of the state outside of the larger cities. 
The cases are McConnell v. Van Aerman and Leavitt 
v. Thompson, and in both it is held that so much of 
the act of 1867 to prevent animals from running at 
large in the highways as authorizes an individual to 
seize and take into custody animals found trespassing 
upon premises owned or oecupied by him, is uncon- 
stitutional and void. The grounds of these decisions 
are, that the act, in effect, imposes a penalty upon the 
owner of animals for a mere private trespass com- 
mitted by them in cases where the owner himself may 
be entirely without fault, and in that respect cannot 
be distinguished from Rockwell v. Nearing (35 N. Y. 
302); and that “ it also assumes to deprive the owner 


of his right of replevy, which is inseparable from the 


right of distress damage feasant,’’ The court, in both 
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instances, seem to have been of very decided opinion 
that the machinery invented by the act for depriving 
aman of his property is not due process of law ; but, 
out of consideration to the decision of the fourth dis- 
trict general term in Fox v. Dunckel (38 How. 136), 
conceded that point to be res judicata. 


Fortunately for litigants, lawyers, and all concerned, 
the court of appeals has adopted the suggestion made 
by us (vol. 1, p. 76) as to the method of deciding cases. 
Arguments are heard from ten till two, and the bal- 
ance of the day is devoted to consultation and the 
writing of opinions. Thus, instead of waiting from 
three to six months after argument for a decision, 
counsel and clients know the fate of their causes at 
once. The opinions are brief and to the point, and 
being prepared after, instead of before, consultation, 
and while the arguments are still fresh in mind, will 
no doubt reflect more accurately the combined opin- 
jons and wisdom of the court than did the opinions 
under the old system. 


Dr. Isaac Ray, of Philadelphia, read a paper on the 
Evidence of Experts before the American Social 
Science Association, recently held in Philadelphia, 
in which he made the following suggestions: ‘ An 
improvement of the present practice would be to 
have the opinion of the expert on the actual case in 
hand, as it used to be, instead of on a hypothetical 
casey Another improvement would be to have all 
the questions put to the expert in writing, and the 
answers returned in writing, after the manner of a 
deposition. This would avoid the evil arising from 
questions that are unexpected, and must be answered 
without due deliberation. It would also prevent the 
attempt to embarrass the witness by browbeating and 
side-issues, Another improvement would be for 
judges to support the honest, intelligent expert, as far 
as may be consistent with their duty, and abstain 
from assuming the evidence of the experts them- 
selves, It has been proposed to have the experts ap- 
pointed by the executive of the state. But it is not 
certain that the executive would appoint the best 
men, judging by our experience of executive appoint- 
ments; and, if it were otherwise, we have reason to 
believe that few such would accept the office. Be- 
sides, there would be the difficulty in specifying the 
various departments of knowledge in which the ap- 
pointees should respectively act as experts, because 
they are numberless and cannot be exactly defined. 
It has also been suggested that experts should be 
assigned by the court in each particular suit. But 
this would limit the sources of information in a man- 
her repugnant to the spirit of our judicial system.” 


Acting Commissioner Douglass has communicated 
to the collector of the thirty-second district, New York 
tity, the following construction of that part of the act 
of July 14, 1870, which exempts “ promissory notes 
for a less sum than one hundred dollars” from stamp 
duty : 

Schedule B of the act of June 30, 1864, under the head of 
“Bill of Exchange (inland),” is as follows: “ Bill of ex- 
change (inland), draft, or order, for the payment of any 
sum of money not exceeding one bundred dollars, other- 
wise than at sight or on demand, or any promissory note 





(except bank notes issued tor circulation and checks made 
and intended to be forthwith presented, and which shall 
be presented to a bank or banker for payment), or any 
memorandum, check, receipt, or other written or printed 
evidence of an amount of money to be paid on demand, 
or at a time designated, for asum not exceeding one hun- 
dred dollars, five cents. 

“And for every additional hundred dollars, or frac- 
tional part thereof, in excess of one hundred dollars, five 
cents.” 

Section four of the act of July 14, 1870, relieves “ promis- 
sory notes for a less sum than one hundred dollars,” on 
and after the first day of October, 1870, 

I am of the opinion that, by the spirit of the statute, 
all the instruments mentioned under the head of “ bills 
of exchange (inland),’”’ as above quoted, are exempted 
when issued for a sum less than one hundred dollars, on 
and after the Ist inst. 

This is not to be understood as applying to checks, 
drafts, or orders drawn at sight or on demand. The tax 
upon them remains unchanged, viz., two cents when 
drawn for any sum whatever upon any bank, banker, or 
trust company, and a like amount when drawn “ for any 
sum exceeding ten dollars upon any other person or per- 
sons, companies, or corporations,” 

The word check, as used in the last part of the paragraph 
relating to “‘ bills of exchange (inland),’”’ must not be un- 
derstood to refer to the bank and other checks above 
mentioned as liable to two-cent stamps. The words 
‘“*memorandum, check, receipt,’ as employed in said par- 
agraph, refer to acknowledgments and evidences of debt, 
such as “I, O. U. $100,” ** Due you $100,” etc., often given 
instead of formal promissory notes, 





OBITER DICTA. 


A lawyer without causes cannot be expected to have 
effects. 

A party having merely a naked possession should at 
once bring a suit to recover. 


A judge in Indiana has been nicknamed “ Old Neces- 
sity,’’ because necessity knows no law. 

A man who had brought an action for divorce was in- 
formed by his attorney that his wife had filed a “‘cross 
petition.” ‘A cross petition,” exclaimed he, “ that’s just 
like her; she never did a good natured thing in her life,”’ 

A will was recently presented for probate at the surro- 
gate’s office, in New York city, which read as follows: 

* All the wordly good I have in store 

I give to my beloved wife and hers forever more; 
I give all truly and no limit fix, 
This is my will and she is my executrix.” 

A correspondent sends us the following: A constable 
of this (Tompkins) county, named Lucas, was employed 
by the plaintiff to collect a supreme court execution ; 
the sheriff of this county accordingly indorsed the usual 
special deputation on the execution, and constable L, 
started to levy. The property sought (a pair of horses) 
had, however, been taken into Schuyler county. Here 
was a dilemma! But Lucas knew a thing or two, and 
finding a justice of the peace of Schuyler county near the 
hiding place of the team, he went to the “ jestis,’”” made 
oath to the signature of the attorneys who issued the 
execution, and that of the sheriff, and got the “ squire” 
to indorse the execution so as to make it stick in Schuy- 
ler! The horses were then duly seized, brought toIthaca 
in triumph, and advertised, but they were taken away 
from our genius by a Tioga officer on a prior execution, 
but whether it was properly indorsed or not Lucas don’t 
know. 
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COURT OF APPEALS ABSTRACT. 
OCTOBER DECISIONS, 1870.* 


ADMINISTRATION. 


An adult daughter of an intestate is entitled to letters 
of administration in preference to the guardian of a mi- 
nor son. Affirming order of General Term. See 39 How. 
Cottle v. Vanderheydes. Opinion by Church, Ch. J. 


APPRENTICE. 


When mother moz bind out infant as.— At common law 
the parent may bind his infant an apprentice, and the 
statute simply controls and limits this authority by re- 
quiring the infant to be a party to thedeed. The certifi- 
cate of a justice of the peace, made necessary by the stat- 
ute (2 R. 8. 154, 22) as one of the conditions upon which 
the mother can consent to the binding, is only required 
when her power to act depends upon the abandonment 
and neglect to provide for his family by the father. 
Where the father is dead, or not in legal capacity to give 
consent, no certificate of a justice is required. Order 
reversed. The People ex rel. Barbour v. Gates. Opinion by 
Allen, J. 

ASSESSMENTS. 

By Croton board in New York city.— Under chapter 381, 
Laws of 1865, the Croton board of the city of New York, 
before it is authorized to contract for the performance of 
any work, must devise a plan for the sewerage and drain- 
age of the district. This requires deliberation and exer- 
cise of judgment by the board. A plan formed and map 
made by the engineer, although he is a member of the 
board, is not acompliance with the act in this respect. 
The other members of the board must deliberate with 
him, Advertising for proposals for doing the work pur- 
suant to the plan prepared by a single member cannot 
be regarded as the devising of such plan by the board. 
When a statute confers power upon a board or officers to 
take the property of another or create a charge thereon, 
all the substantial requirements of the statute must be 
strictly complied with. Order canceling assessment af- 
firmed. Jn re Assessment upon property of Blodgett et al. 
Opinion by Grover, J. 

BRIDGES. 

1, On highways over railroad crossing: who to maintain. — 
Under the 5th subdivision of 2 28 of 3 R. 8. 627 (Edmonds’ 
edition), a railroad company that creates a necessity for 
a bridge on a highway by crossing such highway must 
not only construct such bridge, but must keep it in re- 
pair, so that no additional burden shall be imposed upon 
the public in the use of the highway. The People ex rel. 
town of Schaghticoke v. Troy and Boston R. R. Opinion by 
Grover, J. 

2. A mandamus is the proper remedy to compel the 
company to perform such duty, and it is not necessary 
that the attorney-general shall be a party. Ib. 


CHALLENGE. See Jury. 
CHARACTER. See Criminal Law, 7, 8. 
CHARGE. See Criminal Law, 7, 8. 


CONSTITUTIONAL LAW. 


1. When an act is local.—An act is local within the 
meaning of section sixteen of article three of the consti- 
tution, which, in its subject, relates but to a portion of 
the people of the state, or to their property; and may 
not, either in its subject, operation, or immediate and 
necessary results, affect the people of the state, or their 
property, in general. The People ex rel. Lee and others v. 
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The Board of Supervisors of the County of Chautauqua, 
Opinion by Folger, J. 

2. That part of chapter 717 of the laws of 1868, entitleq 
“An act making appropriations for certain expenses of 
government, and for supplying deficiencies in former ap. 
propriations,” which provides for the construction of g 
bridge across the Cattaraugus creek at Upper Irving, a 
part of the expense to be paid by the state, and the bal. 
ance to be assessed upon and collected of the adjoining 
counties, held to be unconstitutional and void, for the 
reason that such part of the act is local, that the act em. 
braces more than one subject, and that the subject of 
this provision is not expressed in the title of the act. Ib, 

3. Liens on vessels; right of trial by jury: application of 
payments,—The act to provide for the collection of de. 
mands against ships and vessels, passed April 24, 1862, al. 
though in conflict with the federal constitution in rela. 
tion to maritime contracts, is valid as to labor done upon 
the hull of a vessel before its launching, and while yet on 
land. Sheppard v. Steele etal. Opinion by Folger, J. 

4, The act may be valid in some cases, although invalid 
in others, even if the variant provisions are contained in 
the same section, if they be distinct and separable, so 
that the one may stand, though the other fall. Ib. 

5. A law providing for the enforcement of a lien with. 
out the intervention of a jury, is not in contravention 
of article 1, section 2 of the state constitution, which se. 
cures a trial by jury in all casesin which it has been here- 
tofore used. A person who held a lien in the absence uo 
any statutory remedy would, of necessity, have resorted 
to a court of equity, a power which was in existence be- 
fore the adoption of any of our state constitutions, and 
which might be exercised without the aid of a jury. Ib. 

6. Where a party holding a lien upon a vessel, underand 
before the expiration of the time allowed for the filing of 
specifications, procures the issuing ofa warrant upon such 
lien, and takes possession of the vessel, and the owner of 
the vessel gives a bond as provided by statute, and dis- 
charges the lien, the holder of the lien need not file his 
specification. Ib. 

7. When a debtor makes a payment toa creditor ona 
general account, with no direction given where it shall 
apply, the law applies it on the oldest items of account 
first. When payment is made on an account composed 
of distinct causes of account, and no directions given, the 
creditor may apply it at the time on which one of them 
he chooses, and if he makes no specific application at the 
time, he may make such application afterward, if it isa 
matter of indifference to the debtor. Ib. 


CosTs. 


1. When trustee of an express trust to pay. —The appellant, 
as trustee of an express trust, instituted proceedings to 
foreclose a mechanic’s lien, and judgment was rendered 
against him by name for costs, and an execution in the 
usual form directing the sheriff to satisfy the judgment 
out of the property of Egan, the appellant. On motion to 
set aside the execution on the ground that the appellant 
was not personally liable for costs,—Held, that section 317 
of code permits the court to direct the trustee to pay costs 
personally when he mismanages a case or is guilty of bad 
faith; that the execution was in conformity with the 
judgment, and that the motion should have included an 
application to reform the judgment. Zgan v. Starrs. 
Opinion by Grover, J. 

2. In action of replevin.— Where, in an action of “claim 
and delivery,’ the jury awarded to the plaintiff a portion 
of the property assessed at $1,816, and to the defendant 
the balance assessed at $2,338,— Held, that the plaintiff 
only was entitled to costs, and that section 26 of chapter 
10, part 3 (vol. 2, p. 618), of the revised statutes, that when 
both parties recover, each shall have costs as against the 
other, is repealed by the code. Stoddard v. Clark. Opinion 
by Andrews, J. 
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CRIMINAL LAW. 


1. Defendant to be present during trial : instructions to jury. 
—The personal presence of the defendant during his trial 
being made essential by statute (2 R. 8S. 759, sec, 13, Ed- 
monds’ ed.) to the legality of the trial, neither he nor his 
counsel can, by consent or otherwise, waive such pres- 
ence so as to make the trial legal if conducted in his ab- 
sence. Maurer v. People. Opinion by Grover, J. Decided 
at July term. 

2, The clause, “‘during such trial,” as used in the statute, 
includes all proceedings had in impaneling the jury, 
the introduction of evidence, the summing up of counsel, 
the charge of the court to the jury, and receiving and re- 
cording the verdict. Id. 

3. Communications made by the court to the jury, after 
they have once retired to deliberate upon their verdict, 
by answering questions proposed by the jury, relating to 
the case and bearing upon the verdict to be rendered, 
area part of the charge, and consequently a proceeding 
upon the trial within the meaning of the statute. There- 
fore, when such communications are made to the jury 
during the absence of the defendant, the whole proceed- 
ings of the trial will be invalidated and a new trial or- 
dered. The presence and consent of the defendant’s 
counsel cannot cure the error. Nor does it matter that 
the communications were not prejudicial to the defend- 
ant. Id. 

4. Special plea after plea to merits: motionin arrest of judg- 
ment. —The refusal of the court to entertain a special plea 
setting forth the alleged illegal organization of the grand 
jury which found the indictment, offered after the plea to 
the merits had been entered and several jurors impaneled, 
isa matter of discretion with the court and not the subject 
of exception. People v. Allen. Opinion by Andrews, J. 

6. After the refusal of the court to entertain such plea, 
and after verdict, the defendant made a motion in arrest 
of judgment on the same ground stated in the special 
plea, and the particular fact in which the alleged error 
consisted was stated to the court. The court denied the 
motion on the ground that the question was not properly 
before it. Held, that such decision was not the subject 
of exception ; also, that as the alleged error did not appear 
upon the record, it was not before this court. Ib. 

6. The motion in arrest of judgment is grounded upon 
the same objections as will support a writ of error, and 
no defect in evidence or improper conduct on the trial 
can be urged at this stage of the proceeding. Ib. 

7. Jury to consider character. —It is error for a judge to 
charge a jury that, in any case, evidence of good char- 
acter isof no avail. There is no case in which the jury 
may not, in the exercise of a sound judgment, give a 
person the benefit of a previous good character. People 
v. Revisen. Opinion by Allen, J. 

8. An individual accused of crime is entitled to have it 
left to the jury to form their conclusions upon all the 
evidence whether he, if his character was formerly un- 
blemished, has or has not committed the particular 
crime alleged against him. Ib. 


See Jury. 

GUARDIAN. See Administration. 
HIGHWAYS. See Bridges; Railroads, 
INDENTURES. See Apprentice. 
INFANT. See Apprentic®. 


JURY. 


Challenge for favor: triers to determine.— A juror being 
challenged by prisoner’s counsel for favor, testified that 
he had formed an opinion of the general character of the 
prisoner. In reply to a question, he said, “My general 
opinion is that it is bad.”” The counsel for the prisoner 
then asked the court to charge the triers, as matter of 
law, that the witness was incompetent as a juror. 





Heid, that the court properly refused so to charge; that 
itis the duty of the triers to determine the competency 
of a person challenged for favor. If the objection 
made to a juror, in law implies partiality or bias, he 
must be challenged for principal cause; in which case 
the court determines the sufficiency of the ground of 
challenge as a question oflaw. People v. Allen. Opinion 
by Andrews, J. 


MANDAMUS. See Bridges. 


MOTION. See Practice, 2. 
NOTE. See Statute of Limitation, 


PAROL PROMISE. 

1. To give land, when equity will enforce.—A parol promise 
by one owning lands to give the same to another will be 
enforced in equity where the promisee has been induced 
by the promise to go into possession, and with the knowl- 
edge of the promisor made comparatively large expendi- 
tures in permanent improvements upon the land. Free- 
man v. Freeman. Opinion by Grover, J. 

2. Such promise is not a nudum pactum, but is based on 
a good consideration; i. e., the expenditures made upon 
permanent improvements on the land with the knowl- 
edge of the owner, and induced by his promise. Ib. 

3. The statute of frauds has no bearing upon the case. 
If the promise reduced to writing could, under the cir- 
cumstances, be enforced in equity, it may be, although 
by parol. 2Statutes at Large, 139, sec. 10. Ib. 


PAYMENT. See Constitutional Law. 


PRACTICE, 


1. Errors of fact and of law. — When the order of the gen- 
eral term reversing a judgment entered on a referee’s re- 
port does not show that it is based upon errors of fact, it 
will be assumed by this court to have been based upon 
errors of law only. Freeman vy. Freeman. Opinion by 
Grover, J. 

2. Renewing motion. — Two motions for the same object 
cannot be made upon the same state of facts, where the 
first has been denied, without leave to renew having been 
givenorreseryed. Hall vy. Emmons, Opinion by Folger, J. 

3. Review of evidence on appeal. — Where the main ground 
on which judgment is assailed is, that it is against the 
weight of evidence, this court cannot review the evidence. 
Talmadge v. Wadsworth. Opinion by Peckham, J. 

4. The question as to whether a receiver could be vested 
with title to real estate only by conveyance prior to 
amendment of section 298 of code of procedure in 1868, not 
having been raised at the trial, cannot be raised here. Ib. 

5. Appeals to court of appeals: pulsory reference: right 
of trial by jury.— By the amendment of subdivision four 
of section eleven of the code of procedure, in 1870, the 
legislature intended to extend the right of appeal to all 
interlocutory orders in actions affecting substantial 
rights, and not within the discretion of the court below, 
though not coming within the classifications in subdi- 
visions two and three. Townsend v. Hendricks. Opinion 
by Rapallo, J. 

6. If a defendant hds an absolute right to a trial by 
jury, and the court below has not a right to deprive him 
of it, if it substitutes a trial by referee the order affects 
a substantial right, and does not involve discretion. Ib. 

7. All common-law actions have been triable by jury in 
this state as far back as its jurisprudence extends, sub- 
ject only to the exception of actions in contract involv- 
ing only the examination of long accounts. It is settled 
that compulsory references can only be ordered in ac- 
tions in contract. Ib. 

8. An action to recover the value of railroad bonds and 
money, alleged to have been advanced upon false repre- 
sentations, is action founded in tort, and is not refer- 
able. 
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9. The interposition by the defendants of a counter- 
claim, consisting of a long account, is no reason why the 
action should be referred, If it is, from its nature, not 
referable, the answer cannot make it so. Townsend v. 
Hendricks. Opinion by Rapallo, J. 


PROMISSORY NOTES. 


Notice of dishonor.— A note indorsed by the defendant, 
and payable at a bank, was, at maturity, presented at the 
bank and payment demanded, but refused. The next 
day plaintiff presented note to the defendant, told him 
it had not been paid, and requested him to pay it. De- 
fendant said he had not the money then, but would pay 
it a few days after. Held, that, while the notice was in- 
sufficient as a mere notice of dishonor, yet the indorser 
waived the irregularity by promising to pay, and ren- 
dered himself legally liable to pay the note, Arnold v. 
Kinlock,. Commission; opinion by Earl, Com, 


RAILROADS. 


1, Duties to passengers: highway crossings. —The convey- 
ing of such passengers as succeed in getting on a freight 
train, or the receipt of fare from them, cannot be justly 
considered as a general invitation to the public to ride 
in that way at their pleasure, nor as imposing the duty 
of making a convenient path or mode of access to the 
rear car of a freight train. Dillage v. N. Y. Central Rail- 
road, Commission ; opinion by Leonard, Com. 

2. Railways are privileged to cross and run upon the 
public highway by statute. Whatever may be necessary, 
expressly or impliedly, to the enjoyment of that privi- 
lege is granted by law. But it is not necessary to con- 
struct a cattle guard within the highway, and they are 
liable for injury resulting therefrom toa person prop- 
erly using the highway. Ib. : 


See Bridges. 


REFERENCE. See Practice. 
REPLEVIN. See Costs. 


STAMPS. 


Unstamped instruments in evidence. — The United States 
internal revenue act, so far as it prescribed a rule of evi- 
dence, is operative only in the federal courts, and has no 
application to the courts of a state; therefore it is nota 
valid objection that an instrument received in evidence 
was not properly stamped. The People ex rel. Barbour v. 
Gates, Opinion by Allen, J. 


STATUTE OF LIMITATION. 
Parol promise : debi accrued at adoption of code. — Where, 
at the adoption of the code, a right of action had accrued 
on certain promissory notes, which right had not been 
barred, but was then subsisting, — Held, that such case 
was not governed by section 110 of the code; that an oral 
promise to pay such notes was sufficient to take them 
out of the operation of the statutes of limitation, and 
that it was error to exclude evidence of such promise. 
The decision of Van Allen v, Feltz (1 Keyes, 332), is control- 
ling in this case, and does not conflict with the decisions 
in Bsselstine v. Weeks (2 Kern. 635), and MceCaren v. Martin 
(9 Tiff. 88). In both of those cases the debt had been barred 
by the statute before the adoption of the code, Lansing 
v. Blair. Opinion by Rapallo, J. 


STATUTES. See Constitutional Law. 
TRIAL. See Criminal Law. 
TRIAL BY JURY. See Constilutional Law ; Practice. 
TRUSTEE. See Cosis. 


VESSELS, LIEN ON. See Constitutional Law. 





DIGEST OF RECENT AMERICAN DECISIONS, 


SUPREME COURT OF INDIANA.* 


CONSTITUTIONAL LIMITATION, 


1. Taxation: national and state governments. — The power 
of taxation exists in the state governments concurrent 
and co-extensive with that of the general government 
(except as to duties on imports and exports), and has for 
each this limit; neither may tax the legitimate ma- 
chinery or agencies employed by the other in the exercise 
of its governmental powers and functions. The State, on 
the relation of Lakey, v. Garton. 

2.. Official bonds. — Congress has not power, under the 
constitution, to impose a tax upon official bonds given to 
a state by its officers. Ib. 

3. Sheriff’s bond: revenue stamp.—The validity of a 
sheriff’s official bond executed September 23, 1868, was 
not affected by the failure to affix a United States reve- 
nue stamp thereto. Ib. 


CONTRACT. 


1. Member of family: liability for board. — Where a man 
lives in the family of his son-in-law, such marriage con- 
nection rebuts any presumption of an implied promise 
of the father-in-law to pay for board which would exist 
in the absence of such a relation between the parties, 
Dawbenspeck, executor, v. Powers, 

2. Covenant to forbear: breach of. — A covenant or agree- 
ment to forbear tosue on an obligation for a limited time 
after maturity of such obligation, though founded on a 
sufficient consideration, cannot be pleaded as a release, 
or in bar of an action on such obligation brought within 
the time limited. In such case, the defendant sued is left 
to his action for a breach of the covenant or agreement. 
Trons and another v. Woodjfill and another. 


CRIMINAL LAW. 


Venue: variance.— A variance between the allegation 
in an indictment as to the place where the offense was 
committed and the proof on the trial, the place not being 
a part of the description of the offense, and both places 
being within the jurisdiction of the court, is not mate- 
rial. An indictment for murder, in the circuit court ot 
the county of Spencer, charged the offense to have been 
committed “at and in the said county of Spencer.” The 
evidence tended to prove that the crime was committed 
on the Ohio river opposite to said county, below low- 
water mark. Held, that the variance was immaterial, 
Carlisle and another v. T he State. 4 


NEGLIGENCE. 


1. Railroad: street crossing: city ordinance.— Where the 
common council of a city, having exclusive control of 
the streets of the city, specifies by ordinance the general 
character and extent of work to be done by railroad com- 


panies where the streets are crossed by the tracks of their — 


roads, in order that such railroad tracks may be crossed 
with more safety and convenience by the public, such 
work and the repairs thereof to be done and maintained 
to the satisfaction of a specified agent of the city, with- 
out, however, furnishing detailed specifications as to the 
particular mannegin which the work shall be executed, 
or requiring it to be done under the supervision, control 
and direction of an authorized agent of the city; the fact 
that such work is done and maintained by a railroad 
company to the satisfaction of such specified agent, does 
not relieve the company from liability for an injury toa 
horse driven without fault or negligence over such cross- 
ing, such injury being occasioned by the work having 





* From Hon. James B. Black, state reporter, and to appear iu 
volume 32 Indiana Reports. ‘ ” ; - 
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been done or maintained in an unskillful and improper 
manner, rendering the crossing unsafe and dangerous. 
Detzell v. The Indianapolis and Ci ti R. R. Co, 

2, The common council of the city of Indianapolis, by 
an ordinance passed December 4th, 1863, made it the duty 
of any railroad company, whose track might cross or in- 
tersect any street of said city, to make the grade of the 
track to conform to the established grade of the street, 
and to pave the street with boulder stones, or to lay down 
securely strong and substantial planks between the rails 
and for two feet on either side of such track, in such 
manner that the planks or boulder stones should extend 
the entire width of such street, or as far as such track 
might extend, such bouldering or planking or repairs 
thereof to be done and maintained to the satisfaction of 
the civil engineer of the city; the object of the require- 
ment, as declared by the ordinance, being, “that such 
railroad track may be crossed with more safety and con- 
venience by the public.” 

Suit for damages against a railroad company whose 
track extended across a public street, by the owner of a 
horse injured while being driven without fault or negli- 
gence across said railroad on said street, such injury be- 
ing occasioned by the unskillful and improper manner 
of constructing and maintaining the crossing. Answer, 
that the defendant had complied with said ordinance, by 
laying down securely at said crossing strong and sub- 
stantial planks between the rails and for two feet on 
either side of the track, extending the entire width of the 
crossing, doing said planking and maintaining it in re- 
pair to the satisfaction of the civil engineer of said city. 
Held, that the answer was bad on demurrer. Ib. 





PRINCIPAL AND AGENT. 


1, Personal liability : agent of government. — Ordinarily, an 
agent contracting in behalf of the government, or of the 
public, is not perspnally bound by the contract. Perrin 
v. Lyman’s Administrator. 

2. Quartermaster.— A quartermaster in the army of the 
United States during the late rebellion employed a per- 
son as a clerk, put his name on the government pay- 
rolls, with the names of the other clerks of his depart- 
ment, and paid him $75 monthly out of the funds of the 
United States, said clerk signing the usual vouchers. 
He worked for the government, and performed no ser- 
vice whatever for the quartermaster individually. Their 
agreement was, that said clerk should have $75 for the 
first month, and $125 per month thereafter. Held, that 
the quartermaster was not personally liable to such 
clerk. Ib. 

Interest: usury: remedy: statute construed. —The provi- 
sion of the interest law of 1867 (Acts 1867, p. 151), that “‘ all 
interest exceeding the rate of ten per centum per annum 
shall be deemed usurious and illegal as to the excess 
only, and, in any action upon a contract affected by such 
usury, such excess may be recouped by the defendant 
whenever it has been reserved or paid before the bring- 
ing of the suit,’’ embraces contracts made before, as well 
as those made after, the passage of said act. Ib. 


PRINCIPAL AND SURETY. 


Official bond: estoppel. — Suit on a sheriff’s official bond. 
Answer by a surety thereon, that he signed the bond 
upon the express condition and stipulation, stated to the 
principal and by him agreed upon, that said principal 
would procure twelve other names, of as responsible 
men as there were in the county, to execute said bond 
as co-sureties with defendant, which the principal had 
failed to do; and that said bond (executed September 23, 
1863) had never been acknowledged. Held, that the an- 
Swer was bad on demurrer. The State v. Garton. 


STAMPS ON OFFICIAL BONDS. See Constitutional Limitation. 





SURETY AND GUARANTOR. 

1. Difference between liability of. — A surety is bound with 
his principal as an original promisor, and his obligation 
to pay is equally absolute; he is held ordinarily to know 
every default of his principal, and cannot protect himself 
by the mere indulgence of the creditor or by the want of 
notice of the default of the principal, however much such 
indulgence or want of notice may, in fact, injure him. 
McMillan et al. v. The Bull’s Head Bank. 

2. The contract of a guarantor ishis own separate con- 
tract. He is not bound to do what the principal has con- 
tracted to do, like a surety, but only to answer for the 
consequences of the default of the principal. He is not 
bound to take notice of the non-performance of the 
original contract of the principal, and the creditor should 
give him notice; and if the guarantor can prove that he 
has suffered damage by the failure to give such notice, he 
will be discharged to the extent of the damage thus sus- 
tained. He cannot be sued with his principal. One con- 
tracting jointly with the principal debtor is, it seems, 
never deemed a guarantor. Ib. 

8. Query as to the doctrine of notice in cases of guar- 
anty. Ib. 

4, A., B. and C, executed to acertain bank ajoint and 
several bond in a penalty of $15,000, with a condition re- 
citing, that A. had become a member of a certain firm, 
rendering it probably necessary for him to use more 
funds in the business of the firm than he would have at 
command, which he proposed to borrow; and then pro- 
ceeding thus: ‘‘ Now the foregoing bond is to be in force 
and binding upon us, according to its terms, for the full 
amount of any loans and advances the said bank may 
make to said A., in connection with his said business, 
not to exceed in amount $15,000, for which sums by the 
foregoing bond we acknowledge ourselves his sureties; 
and in case of his failure to pay any such loans and 
advances as aforesaid, that the same shall and may be 
collected off of us, Unless such loans and advances are 
made to said A., in his business aforesaid, upon the faith 
of this bond, the same is null and void,’ ete. Held, that 
this was not a mere overture, or proposition, by B. and 
C,. to guaranty, but was an actual undertaking. Heid, 
also, that the instrument was not a guaranty, in any 
strictly legal sense, but that B. and C. were sureties. 
Held, also, that notice to the sureties of loans made on 
the credit of the bond, and of the default of the principal 
debtor, was not necessary, in order to fix the liability of 
the sureties, Held, also, that the fact that the loans 
made were not given solely on the credit of the bond did 
not affect the question of liability. Held, also, that all 
the obligors might be sued on the bond together. Ib, 


TAX. 

1. U. & treasury notes.— The United States treasury 
notes, popularly known as “ greenbacks,” are not liable 
to state taxation. Board of Commissioners of Montgomery 
Co, and another v. Histon, 

2. Power of government to exempt, — The foundation of the 
power of the government to exempt her treasury notes 
from taxation is, that their sole value depends upon the 
promise of the government to ultimately redeem them 
in gold, Ib. 

3. National bank currency. — The notes of national banks, 
known as “ national currency,” are not exempted from 
taxation. Ib. 

4. Query whether congress has power to make such 
exemption, Ib. 

5. Injunction. —Injunction will not lie to prevent the 
collection of a tax in part legal and in part illegal. Ib. 


USURY. 
Remedy. — The law in force at the time the remedy is 
sought upon acontract governs as to questions of usury. 
Perrin v. Lyman’s admr, 
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SUPREME COURT OF PENNSYLVANIA.* 
ABATEMENT. See Action. 


ACTION. 


1. For ejectment pending action for specific performance : 
practice : plea of prior action in abatement.— J. agreed by 
articles to sell land to F.; J. refused to convey, and after- 
ward sold to K., who had knowledge of the former sale. 
F. sued J. in covenant, and afterward brought ejectment 
against K. The suit in covenant was arbitrated; the 
award was for J.; F. appealed, and afterward discon- 
tinued without leave of the court. In the ejectment, the 
court charged that the action of covenant was a disaf- 
firmance of the agreement, and F. could not recover. 
Held, to be error. Findiay and Hoy v. Kein. 

2. The defendant should have asked tostay proceedings 
or compel the plaintiff to elect under which action he 
would proceed, and to discontinue and pay the costs on 
the abandoned suit. Ib. 

8. The pendency of the action of covenant could be used 
only in abatement, and it was too late, after going to trial 
on the merits, to use it in bar. Ib. 

4. A prior recovery in covenant would have been in 
bar. Ib. 

5. A plaintiff may discontinue a former action after plea 
in abatement, and reply that there is no such action 
pending. Ib. 

6. The discontinuance after award without leave of 
the court would be a consideration for the court when a 
stay might be asked, but could not be taken advantage 
of otherwise by the defendant. Ib. 

7. The court might allow plaintiff to strike out so much 
of declaration in covenant as was inconsistent with the 
proceeding in ejectment. Ib. 

8. In Pennsylvania, in covenant, the plaintiff has a 
right to enforce specific performance by asking for a ver- 
dict for the value of the land, or such sum as would com- 
pel the execution of the covenant, to be released on com- 
pliance with the contract. Ib. 

9. Potts’ Appeal, 5 Barr, 502, explained. Ib. 

10, Chancery will generally compel a party seeking spe- 
cific performance to elect between his action at law and 
in equity. Ib. 


ATTORNEY. 


1, Action for services.—In a suit by an attorney for ser- 
vices rendered to defendant individually, and also as 
trustee, the jury found for plaintiff $259, to be paid as fol- 
lows: $150 by the estate in trust, and $109 by the defendant. 
Heid, that judgment for $259, generally, was properly en- 
tered. Bickham et al. v. Smith. 

2. The value of the services done by defendant was fixed 
by the verdict; the amount payable by the trust was to 
be determined in a settlement of the trust account. Ib. 

8. A general objection to a deposition which is evidence 
for any purpose is not available. Ib. 


BAIL BOND. 


1. When the failure of principal to app Sorfeits the recog- 
nizance, effect of respite: evidence on: practice regarding. — 
Mishler and Suter entered into a joint recognizance for 
Suter’s appearance at the next term of the quarter ses- 
sions, A bill was found; the case was continued till May 
27th; Suter, after the continuance, was called three times, 
and, not appearing, the recognizance was forfeited and 
respited till May 27th, when there was another respite 
till August. Suter was then called three times, and the 
recognizance forfeited absolutely. The record did not 
show that Mishler had been called. The recognizance be- 
ing joint, the failure of the principal to appear was a for- 
feiture of the whole, and it was not necessary to call the 
bail. Mishler v. The Commonwealth. 








* From P. F. Smith, ., State \ 
18 of hie tapacte Esq. Reporter, to appear in volume 








2. When the recognizance is several, each recognizance 
should be separately forfeited, and the bail called three 
times to produce the principal. Ib. 

8. An entry of forfeiture as to each is conclusive that 
each had been duly called. Ib, 

4. The forfeiture was not invalidated by the subsequent 
respite. Ib. 

5. The forfeiture fixed the liability; the respite was an 
order that it should not be estreated for the period 
named. Ib 

6. A respite is a temporary suspension of the execution 
of a sentence; a delay, forbearance or continuation of 
time. Ib. 

1. Keeph v. Co lth, 2 Pa, R. 244, explained. Ib, 

8. In a suit against the bail on a forfeited recognizance, 
evidence is inadmissible that the principal was in court 
at the time of the forfeiture, that the case was continued 
on his application, that he was discharged at that term, 
and that the forfeiture was by arrangement. Ib. 

9. It is in the discretion of the court, in any stage of a 
trial, to call the defendant and forfeit his recognizance. Ib, 

10. On the continuance of a case, the court should have 
the recognizance renewed, or commit the defendant. Ib, 

ll. A surety’s obligation does not extend to a term to 
which the case is continued, without his express con- 
sent. Ib. 

12. The refusal to allow an amendment of a record is 
not the subject of review. Ib. 

13. After the jury have rendered a general verdict and 
been discharged, it is error to call them back to amend 
their verdict by finding the amount; but if, from the 
record, the court might have entered judgment for the 
amount, no harm is done to the defendant, and the judg- 
ment on the verdict will not be reversed. Ib. 





BILLS AND NOTES. See Checks. 


1. Contribulion: want of consideration: no contribution in 
Sraud, —H., being one of the firm of H. & G., and also 
of the firm of H. & E., drew, in the name of H. &G., in 
favor of H. & E,, and, after acceptance, indorsed the draft 
in the name of H. & E.; the draft was discounted, and H. 
received the proceeds. The acceptor was not indebted to 
either firm, the draft was not for the benefit of either 
firm, and the whole transaction was without the author- 
ity or knowledge of any of his partners. The discount- 
ing bank recovered the amount of the draft from H. & C. 
Held, in a suit by H. & E. against H. & G., that the latter 
were not liable for contribution. Grubb v. Cottrell. 

2. The burden of showing want of consideration was on 
the drawers; but, when shown, it was a good defense. Ib. 

3. Between the original parties, the want of considera- 
tion of a bill or note can always be inquired into, Ib. 

4. Want of consideration may be insisted on by the 
drawer against the payee, by the payee against his in- 
dorser, and by the acceptor against the drawer. Ib. 

5. It is a good defense between these parties that a bill 
is an accommodation bill, and they are accommodation 
parties. Ib. 

6. The discount of the bill and the receipt of the pro- 
ceeds, although by H. alone, was for the use of H. & E., 
the payees and indorsers. Ib. 

7. The payment to the bank by H. & E. simply invested 
them with their original title as payees, and not with the 
title of the bank as bona fide holders for value, without 
notice. Ib. 

8. Under the act of April 14, 1838 (partnership), plaintiffs 
and defendants are to be treated as distinct persons, and 
therefore the fact that H. used the proceeds, created no 
liability on the defendants because he was a member of 
that firm, Ib. 

9. Where a fraud is contrived against several, and is 
successful against one only, he cannot recover contribu- 
tion from those intended to be defrauded. Ib, 

10. If a loss must fall upon one of two innocent persons, 
both being free from blame, “ melior est conditio defend 
entis.”” Ib, 
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BOOKS OF ACCOUNT. See Hvidence. 


BURDEN OF PROOF. 

1. On parties attacking deed.—Sparks conveyed unim- 
proved land to Hollar in 1837, by deed absolute on its face ; 
jn 1967 parties claiming under Sparks alleged the convey- 
ance was in trust. The burden was on them to show the 
trust, and that it had been recognized and kept alive by 
the acts and declarations of the parties. Lingenfelter et 
al. v. Richey. 

2. Those claiming under Sparks were bound to show, 
by clear and satisfactory evidence, that there was a trust 
in his favor, and that he had taken possession of the 
land, or exercised such exclusive acts of ownership within 
twenty-one years from the time the trust arose, as would 
prevent its extinguishment. Ib. 


CARRIERS. See Telegraph Company. 


CHECKS. 

1. Not evidence of debt: preswmptious checks deposited with 
banks. — A check was drawn by a United States pay- 
master, in favor of the cashier of a bank, was received by 
the bank, and the money collected by him. It was 
shown that the check was for a soldier’s bounty, and had 
been forwarded to a third person. Held, that the bank 
was not liable merely on these facts. Gettysburg National 
Bank v. Kuhns. 

2. A check, of itself, is not evidence of a debt or loan. 
Ib. 
3. The presumption is that a check is taken in payment 
ofa debt, or that cash was given for it when received. Ib. 

4. Proof of payment of a check to the payee or holder 
raises no presumption that the money was an advance 
by the drawer, or received to his use. Ib. 

5. Drafts or checks in favor of banks, and held by them, 
are presumed to have been received on deposit or cash 
from customers, and not deposited for collection merely, 
without evidence uf the fact. Ib. 


DAMAGES. 

1, Against party refusing to comply with his bid: measure 
of.— Damages against a party refusing to comply with 
his bid at a sale, is not an enforcement of the contract of 
sale. Bowser v. Cessna, 

2, An action for the whole purchase-money would be 
the enforcement of the specific performance of a parol 
contract. Ib. 

3. The damages to be recovered are the difference be- 
tween the value of the property at the time of the breach 
and the sum agreed on as the price. Ib. 

4. When a vendor, not willfully or fraudulently, but 
because he is unable to make title, does not fulfill his con- 
tract, the vendee can recover only what he may have 
paid and his expenses, not damages for the loss of his 
bargain. Ib. 

5. The measure of damage on a resale, when it was 
public, fairly conducted, after full notice to the public 
and the vendee, upon as advantageous terms as the first, 
is the difference of price. Ib. 


EJECTMENT. 


1. Separate ejectments.— A contract was for the sale of 
two tracts at a price per acre for both. Separate eject- 
ments by the vendor for each tract to enforce perform- 
ance could be maintained, and payment of the whole 
purchase-money, under a conditional verdict in one 
ejectment, would be payment of the purchase-money in 
the other. Koddy v. Harah, 

2. The court could mould the verdict to administer the 
equity of the whole contract, by requiring the defendant 
to pay the purchase-money according to its terms, and 
the plaintiff to file deeds for both tracts, and by so de- 
scribing the contract as to identify and show that it em- 
raced the land in both ejectments. Ib. 





8. One of the tracts was subject to a mortgage ; in eject- 
ment for the other to enforce performance, the mortgage 
was evidence, as it might be used to pay off so much of 
the purchase-money of the first tract, both being included 
in one contract. Ib. 

4. The mortgage being an incumbrance, it must be re- 
moved before the plaintiff could comply with his con- 
tract. Ib. 


EQUITY. See Action, 


1, When decree conclusive.—A decree in equity is con- 
clusive in proceedings at law, where the material matter 
in issue is the same. Williams et al. v. Row et al. 

2. In a bill for discovery, the general prayer “‘ for such 
other and further relief as equity and good conscience 
may require,” etc., is referable only to the main purpose 
of the bill — discovery. Ib. 

8. To make a decree dismissing a bill conclusive, the 
record must show that the matter claimed to be con- 
cluded was the very matter passed upon. Ib. 

1. Injunction : specific performance : what mischief not irre- 
parable,--A preliminary injunction should not be granted, 
except in a clear case of right, to prevent irreparable 
mischief. Appeal of Brown et al, 

2. When there are disputes as to rights under a contract, 
especially when they involve its é¢erms, an injunction 
should not be awarded till the rights are settled. Ib. 

8. If a court would set aside an agreement for mutual 
mistake, it would not enforce specific performance by 
one party as understood by the other. Ib. 

4, Property cannot be taken from a defendant and put 
into the possession of the plaintiff, unless by a final de- 
cree, after the rights of the parties have been settled. Ib. 

5. As a general rule, mischief, which is susceptible of 
compensation in damages, is not irreparable. Ib. 


EVIDENCE. 

1. Books of decedent: presumptton in favor of books: orig- 
inal entry.— The book of a decedent, showing on its face 
charges of goods sold and delivered, is evidence, on proof 
of his handwriting alone. Hoover v. Gehr. 

2. It is not necessary there should be accompanying evi- 
dence of the time and manner in which the entries were 
made. Ib. 

3. The presumption prima facie is that a book of a dece- 
dent is regularly kept as a record of his daily transac- 
tions. Ib. 

4. It is not a valid objection to a book, as one of original 
entries, that it is kept in ledger form. Ib. 

5. Ifa servant on delivering goods makes memoranda, 
and on the same or next day entries are made from them 
by a master into his books, these are books of original 
entries. Ib. 





BANKRUPTCY LAW. 


NoTes oF NEw DEcISsIoNs. 
ARREST. 


A creditor recovered judgment and execution against 
a bankrupt in the state court. The bankrupt was subse- 
quently arrested on the execution, and gave a recogni- 
zance before a magistrate to appear for examination under 
the laws of the state, for the relief of poor debtors. He 
appeared, and the examination was continued from time 
to time. The bankrupt, pending the examination, filed 
his petition in bankruptey; an assignee was afterward 
chosen. The creditor afterward filed with the magis- 
trate charges of fraud against the bankrupt, under the 
statute of the state. Held, that such charges of fraud, 
filed with the magistrate by the judgment creditor, are 
not a new suit which should be stayed under the 2ist 
section of the bankrupt act, and that the bankrupt was 
not entitled to a discharge from arrest. U.S. Dis. Court, 
Mass., Minon v. Van Nostrand et al., 4B. R. 28. 
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CORPORATION, 

Where the board of trustees of a company authorized 
their secretary to file petition for the purpose of having 
the corporation adjudicated bankrupt,— Held, that such 
filing was illegal, the trustees having no power to author- 
ize their secretary to do so; that the only fair and rea- 
sonable construction of the words “ majority of the cor- 
porators,” in the 37th section of the bankrupt act, is to 
so interrupt them as that the holders of a majority of the 
shares of the capital stock may authorize the filing of a 
petition under that section; that when a corporation 
seeks to avail itself of the provisions of the bankrupt 
act, it can doso only in the mode prescribed by the act, 
and that the petition in bankruptcy can only be filed by 
authority of the corporators holding a majority of the 
shares of stock, given at a legal meeting called for that 
express purpose; that where, as in this case, the com- 
mencement of proceedings was unauthorized and void, 
no subsequent ratification by the corporators can make 
the proceedings valid. U. 8. Dis. Court, Nevada, In re 
“The Lady Bryan Mining Cv.,” 4B. R. 36. 


COSTS. 


Where bankrupts (involuntary) complied with all the 
requirements of the bankrupt law, filed a petition for 
their discharge, there being funds in the hands of the 
assignee, and the final dividend not having been de- 
clared, the following question arose: ‘* Whether the costs 
incurred upon the petitions of bankrupts for their dis- 
charge, the hearing on said petition, publication of notice 
of hearing, etc., shall be paid out of the funds in the 
assignee’s hands belonging to the estate of said bank- 
rupts, or by the bankrupts themselves?” Held, the 
assignee, when he has funds, should pay the costs, U.S. 
Dist. Court, W. D. Michigan, Jn re Olds, involuntary, 4 B. 
R. 37. 

EXEMPTIONS. 

Joint assets are liable to the provisions of the bankrupt 
act allowing exemptions. Where there are not sufficient 
individual assets, assignees cannot refuse to set aside 
exempt property out of joint property. U.S. Dist. Court, 
N. D. Ohio, In re Rupp, 4 B. R. 2%. 


FRAUD OF BANKRUPT. 


1. Under the 35th section of the bankrupt act it was 
held erroneous to instruct the jury “that if a sale of 
property by the bankrupt was not in the ordinary and 
usual course of business, it was fraudulent.” The in- 
struction should have been, not that such a sale was ab- 
solutely fraudulent, but that the fact referred to was 
prima facie evidence that it was fraudulent. U.S, Circuit 
Court, Missouri, Babbitt, assignee, v. Waldrun & Co., 4 B. 
BR. 30. 

2. A sale of property by the bankrupt out of the usual 
and ordinary course of business is presumptively fraud- 
ulent, but this presumption may be rebutted by evidence 
aliunde to be produced by the vendee, Ib. 

3. When it sought to effect a second vendee with fraud, 
such fraud must be shown, and the mere fact, without 
more, that he knew that the sale by the bankrupt to the 
first vendee embraced all the stock of the seller, will not 
make the purchase of the second vendee fraudulent in 
law. Ib. 

4, Certain sections of the bankrupt act, relating to 
fraud, commented on by Dillon, J. Ib, 


INDICTMENT. 


In an indictment under section 44 of the bankrupt act, 
for fraudulently obtaining goods on credit, the proceed- 
ings in the bankrupt court must be pleaded and proved 
with such particularity as to show affirmatively that an 
adjudication of bankruptcy was made upon a case in 
which the court had jurisdiction. The indictment, there- 
fore, should set out the filing of the petition, the name of 
the petitioning creditor, the amount of his debt, the al- 





leged act of bankruptcy, and the adjudication of the bank. 
ruptcourt. The description of the goods obtained must 
be as certain as it can reasonably be made. It should be 
as definite as would be required in a declaration in tro. 
ver. Offenses under section 44 are misdemeanors, and 
the word “feloniously”’ should not be used. U. 8, Dig, 
Court, Wis., United States v. Prescott et al., 4 B. R. 29. 


INJUNCTION —SECURED DEBT. 


Where a petition was filed, and an injunction allowed 
against C. E. B., a son of the bankrupt, to restrain the 
sale of certain real estate, etc., and C, E. B. moves to dis. 
solve the injunction on affidavit of himself and the bank. 
rupt, denying the collusion and connivance charged in 
the petition, — Held, 1. A secured debt is provable within 
the meaning of section 39 of the bankrupt act; 2. Thata 
creditor who has a lien upon the property of his debtors 
by virtue of a judgment, etc., filing a petition for adjudi- 
cation of bankruptcy without reference to such lien, 
thereby waives and relinquishes the same, and stands 
before the court as an unsecured creditor; 3. Allegations 
upon information and being merely supported by other 
proof, are not sufficient to sustain an injunction. Held, 
Cc. E. B. had probable cause to believe that J. B. B., the 
alleged bankrupt, was insolvent, and that he suffered the 
said C. E. B. to obtain judgment, execution and levy, with 
intent to give him a preference in violation of the bank- 
rupt act, and that therefore the injunction issued in this 
case ought to be retained and continued till the further 
order of the court. Motion to dissolve denied. U. 8. Cir- 
cuit Court, Mich., In re Bloss, 4 B. R. 37. 


MORTGAGEE’S CLAIM. 


Where a mortgagee fails to secure an equitable lien by 
bill and the appointment of a receiver on producis or 
rents of mortgaged premises, after a default, even though 
the premises sell for less than his claims, at a sale by the 
mortgagor’s assignee in bankruptcy, he will only beenti- 
titled to a pro rata share on the deficiency of his claim out 
of the bankrupt’s assets. Products of the mortgaged 
premises reduced to possession by the mortgagor's as- 
signee in bankruptcy prior to sale of the mortgaged prem- 
ises are to be treated as assets to be distributed under the 
bankrupt act, and the mortgagee cannot claim that ade- 
ficiency after sale on his mortgage shall be paid in pref- 
erence to the claims of other creditors, U. 8. Supreme 
Court, Utah, In re Snedaker, 4 B. R. 43. 


PARTNERSHIP. 

An adjudication of bankruptcy may be made against 
one partner only upon a joint debt. The partnership 
creditor has such an interest in the separate property of 
any one of the partners, that he may proceed against one 
alone. U.S. Dis. Court, N. J., In re Melick, 4B. R. 26. 


See Exemption. 


PREFERENCE. 

Where a creditor has reasonable cause to believe his 
debtor insolvent, he acquires no preference in bankruptcy 
over other creditors of the debtor, by taking from his 
debtor a promissory note with warrant of attorney to 
confess judgment, and levying an execution issued on 
said judgment note on the debtor’s stock of goods, The 
execution being levied a few days over one month before 
proceedings in bankruptcy were commenced against the 
debtors, the limitations of the 35th and 39th sections of 
the bankrupt act do not apply. U.S. Dis. Court, Wiss 
In re Terry & Cleaver, 4 B. R. 33. 


PROVABLE DEBTS. 

Involuntary proceedings may be instituted againsts 
debtor although the debt is not yet due, if it is a provable 
debt. A creditor who holds a mortgage upon the pror 
erty of his debtor, can proceed against the debtor by 
petitions in bankruptcy, provided the security falls short 
of a full indemnity by $200 or more, U. 8. Dis. Court, 
Mass., In re Alexander, 4 B. R. 45. 
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SUIT AGAINST BANKRUPT. 


Application for leave to commence a suit against the 
pankrupt will be entertained, and leave granted to begin 
an action for a debt to which the bankrupt’s discharge 
would not be a bar, if it appears that if not commenced 
forthwith the statute of limitations might run against it, 
or that service might not be obtained upon the bankrupt 
afterward, or that testimony might be lost: and the court 
will then stay the suit to await the determination of the 
question of the debtor's discharge or the expiration ofa 
reasonable time to make application therefor. But where 
no such reasons are offered for leave to commence a suit, 
the court will deny an application therefor. U.S. Dis. 
Court, California, In re Ghirardelli, 4 B. R. 42. 


TRUSTS, 


M.A. C. and M. C. placed in the hands of J. L. J., money 
tobe invested by J. L. J. in trust for their benefit. J.L. J. 
failed to so invest the money, but used it in his specula- 
tions. He afterward became bankrupt, and M, A. C. and 
M.C. petitioned to have the assignee ordered to refund 
the money to them under the 14th section of the bank- 
tuptact. Held, The prayer of the petition must be denied. 
Property held in trust does not pass to the assignee by 
the proceedings in bankruptcy, but it must be property 
that can be followed or distinguished. When the trust 
property does not remain in specie, but has been made 
way with by the trustee, the cestui que trusts have no 
longer a specific remedy against the estate, and must 
come in pari passu with the other creditors. U.S. Dis. 
Court, New Jersey, In re Janeway, 4 B. R. 2. 

eee ——Eet 
THE EXTRADITION TREATY IN CANADA. 
IN RE RICHARD B. CALDWELL. 
Extradition — habeas corpus — forgery — warrant — evidence 
“s of accomplice, 

Held, 1. It is not necessary under the Extradition Treaty and Act 
that an original warrant should have been granted in the 
United States, for the apprehension in this country of the per- 
son accused, to enable proceedings to be effectively taken 
against him in this province for an offense within the treaty. 
2. The evidence of accomplices is sufficient to establish a charge 
for the purposes of extradition. 3. Where the crime comes 
within the treaty, it is immaterial whether it is, according to 
the laws of the United States, only a misdemeanor and nota 
felony. 4. A magistrate here holding an investigation for the 
purpose of extradition should not go beyond a bare inquiry as 
to the prima facie criminality of the accused, and should not 
inquire into matters of defense which do not affect such crimi- 
nality. Common Law Chambers, Ontario, March 25, 1870, A. 
Wilson, J. 

A writ of habeas corpus was obtained on behalf of the 
prisoner, directed to the sheriff of the county of York, 
and others, 

The return stated that the prisoner was detained under 
the warrant of the police magistrate of the city of To- 
ronto,on a charge of forgery committed in the United 
States, against the laws of that country. 

J. H. Cameron, Q. C., for the prisoner, urged the follow- 
ing points in favor of his discharge: 

1, There was no charge made in the United States before 
orsince this charge. 

2 The charge is only on the evidence of an accomplice. 

3. The offense charged is not forgery within the law of 
the United States. 

4. The charge is not within the treaty, and is condoned 
by a statute of limitation in the United States, which 
period (two years) had expired before the charge was 
made. 

See 1 Parker, Crim. Rep. 108; Ex parte Martin, 4 C. L. J. 
N.S., 198; 29,30 Vic, chap. 45, sec. 3. 

M. C. Cameron, Q. C., contra. 

The remedy is not by habeas corpus. 

Itis not necessary that the charge should have been 
made in the United States before proceeding here. Reg. 





v. Anderson, 4C. L. J. N. 8., 315; Hx parte Martin, ubi sup.; 
The Queen v. Gould, 20 U. C. C. P., 154. 

Fugitives from justice are not entitled to the benefit of 
the limitation claimed, 5 Cranch, 37; 1 Wharton’s Am. 
Law, sec. 436, 

The case was argued before Mr. Justice Adam Wilson, 
who prepared the following judgment, which, however, 
was delivered by the Chief Justice of the Common Pleas 
during the absence of the former learned judge on 
circuit. 

A. Wilson, J.—It was objected that nocharge had been 
made inthe United States against the prisoner for the 
alleged offense, and that, until criminal proceedings had 
been taken there, none could properly, under the treaty 
and our statutes passed for giving effect to the same, be- 
initiated here. 

The statute of the Dominion, 81 Vic. chap. 94 (Reserved 
Act; see 32, 38 Vic. p. xi), reciting the treaty, refers to 
“ persons who, being charged with the crime of murder,,. 
etc., within the jurisdiction of the high contracting 
parties, should seek an asylum, or should be found with- 
in, the territories of the other, provided that this should 
only be done upon such evidence of criminality as, ac- 
cording to the laws of the place where the fugitive or 
person so charged sbould be found, would justify his ap- 
prehension and commitment for trial if the crime or of- 
fense had been there committed,” ete. The charge may 
therefore be made within the jurisdiction of either of the 
high contracting parties, in case the evidence of crimi- 
nality, “according to the laws of the place where the 
fugitive or person so charged should be found, would jus- 
tify his apprehension and commitment for trial if the 
crime or offense had been there committed.” The lan- 
guage of the enacting part (sec. 21) is to the same effect. 

Ishould have thought that the statute permitted a 
charge to be made here against a person who had com- 
mitted an offense within the treaty in the United States 
of America, although no charge had been begun there 
against the person for that offense, and I should have 
thought it to be free from all doubt but for the second 
section of the act, which enacts that “in every case of 
complaint and of a hearing on the return of the warrant 
of arrest, copies of the depositions upon which the origi- 
nal warrant was granted ip the United States, certified, 
etc., may be received in evidence of the criminality of 
the person so apprehended.” The Con. Stat. of Canada, 
ch. 89, sec, 2, referred to the original warrant, not as the 
warrant that was granted, but which “ may have been 
granted,” 

I do not, however, consider the statute to require that 
no charge should be laid here, when the offense has been 
committed in the United States, untila warrant has been 
granted there, 

The legal functionary is bound to act here “on the 
complaint under oath or affirmation charging any per- 
son,’ ete., with one of the treaty offenses. And when 
the person charged is brought before the judge or other 
person who directed the arrest, the judge or other person 
is to examine on oath, “any person or persons touching 
the truth of the charge, and upon such evidence as ac- 
cording to the laws of this province would justify the 
apprehension and committal for trial of the person ac- 
cused, if the crime had been committed here, the judge 
or other person shall issue his warrant for the commit- 
ment of the person charged, to remain until surrendered 
or duly discharged.” 

The judge or other person acting may proceed upon 
original viva voce testimony, in like manner “as if the 
crime had been committed in this province.’”’ He may,. 
however, also receive copies of the depositions on which 
the original warrant was issued in the United States in 
evidence of the criminality of the accused. 

This, however, is an enabling act. There is no obliga- 
tion on the prosecutor to produce such depositions. And 
Ido not conceive that the statute requires there shall be 
first such depositions taken, and a warrant granted 
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thereon in the United States, to give jurisdiction to the 
magistrate here. 

The purpose of the statute was to permit the foreign 
evidence to be made use of here, and not to make it ob- 
ligatory in the foreign country to have issued a warrant 
against the offender as a basis for our authority to act. 

When once the foreign officers have the person accused 
surrendered to them for removal from this country, it 
must be for themselves to justify their detention of the 
person in their own country. 

It may be that in cases of felony there the detention 
may be justified by any one in like manner, and to the 
like extent, that it may be justified here without a war- 
rant atall. But whether it can or cannot, or whether the 
offense is there a felony or not, can make no difference 
here. 

Our concern must be to deal with these foreign offenses 
in our own country in like manner as if they had been 
committed here; to enforce the treaty effectually and in 
good faith, and to leave all questions of municipal law 
between the foreign authorities and their prisoner to be 
dealt with and settled by their own system, with which, 
in that respect, we have nothing whatever to do. 

Fam therefore of opinion that it was not necessary 
that an original warrant should have been granted in the 
United States for the apprehension of the person accused 
to enable proceedings to be effectually taken against him 
in this province for an offense within the laws of the 
‘treaty. 

The second objection was, that the direct evidence of 
«criminality was that of two accomplices, and that such 
evidence was not sufficient to establish the charge with- 
ut proper corroborative testimony. 

I do not attribute much weight to this objection; the 
evidence of accomplices is admissible, and jurors may, 
when the rule of law with respect to such persons has 
been explained to them, find a verdict on the evidence of 
accomplices alone. Justices holding such preliminary 
investigations may assuredly do so, when the question 
is whether the accused shall be put upon his trial or not; 
and when all such questions, as to how far his accom- 
plices are to be credited, will be duly and at the proper 
time considered, the objection is not sustainable. 

It was, thirdly, alleged that the facts did not show that 
the offense of forgery had been committed. It appears to 
me the offense has been sufficiently charged and proved 
to constitute the crime of forgery. 

If it be under the act of 1823 (see Laws of the United 
States, Dunlop, p. 678, ch. 38), the offense is a felony. 

If it be under the act of 1863 (see United States Stat- 
utes at Large, 37th Congress, ch. 67), the offense will, I 
presume, be a misdemeanor. 

And if it be under the act of 1866, 39th Congress, ch. 24, 
it is a felony. 

But whethera felony or misdemeanor can be of no 
consequence —it is nevertheless the offense of forgery, 
and it is with that alone that the treaty and the statute 
deal. 

It was, lastly, objected that the accused could not be 
legally apprehended here upon the charge, because the 
offense, if committed at all, was committed more than 
two years before the complaint was made against him, 
and, by the law of the United States, the lapse of two 
years was a bar to the criminal prosecution. 

The period of limition was denied. It was said to be 
five years in cases which affected the United States rev- 
enue. If it be restricted to the term of two years, then 
it was said the case must fail. 

It was answered on the other hand that it was a matter 
of defense only, and the defense might be repelled by 
showing that the accused was a fugitive from justice. 

It appears to me that what the judicial officer in this 
country has to do, is to determine the prima facie crimi- 
nality of the accused, not to determine whether the evi- 
dence is sufficient to sustain the charge or not. 

It is not by any means determined in the United States 
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whether a demurrer will lie, or a motion in arrest of 
ment may be made, if the indictment show the offense to 
have been committed beyond the statutory period. 

The accused is at liberty to take the benefit of the limi. 
tation under the general issue, and the prosecutor 
show in reply that the accused is not entitled to the 
benefit of the protection by reason of his flight from 
justice. 

It appears to me it will be very inconvenient if the 
magistrate here is compelled to go beyond the law of 
inquiry as to criminality. 

Suppose some pardoning statute to be relied on — with 
many exceptions and special provisions—and the ag. 
cused claims the benefit of it on the claim for extradition, 
Is the magistrate to try this collateral question, whether 
the accused is or is not within its provisions, or has or 
has not forfeited his claim to its protection? 

The limitation is a matter of def ; the d is 
entitled to the advantage of it by plea, or by some pro- 
ceeding in the nature of a plea, and he may be precluded 
from getting the advantage of it by a proper replication, 
or by counter evidence in the nature of a replication. 

It affects his liability to be prosecuted or convicted, it 
does not affect his criminality. 

On the whole, I think the accused should be remanded 
generally to the custody from whence he came, to abide 
the decision of his excellency the governor-general 
under the statute.—Cunada Law Journal. 





—- wom 
AMENDMENTS TO RULES OF COURT OF APPEAIS, 


On the 28th inst. the court of appeals directed the 
following amended rules and general order to be pub- 
lished : 

RULE XIII, AS AMENDED. 


Motions. — Motions will be heard on the morning of the 
first day, and on the morning of each following Tuesday 
during the term, before taking up the calendar. 

Where notice has been given of a motion, if no one 
shall appear to oppose, it will be granted as of course. 

If a motion be not made on the day for which it has 
been noticed, the opposing party will be entitled, on ap- 
plying to the court at the close of the motions for that 
day, to a rule denying the motion with costs. 


RULE XX, AS AMENDED. 


Preferred Causes. — According to existing laws, causes 
which are preferred take their preference in the follow- 
ing order: 

1. Criminal actions. 

2. Cases of probate, in which the appeal prevents the 
issuing of letters testamentary, or of general administra 
tion. 

8. Appeals in which the sole plaintiffs or defendants are 
executors or administrators. 

4. All other preferred cases. 

5. Appeals from orders entitled to be heard as motions, 
pursuant to subdivision four (4) of section eleven (ll) of 
the code of procedure, and such appeals shall be entitled 
to preference as to each other when two or more are 
moved at the same time in their order on the calendar, 
but will be heard as preferred cases only on motion days. 

Any party claiming a preference, must so state in his 
notice of argument to the opposite party and to the clerk; 
and he must also state the ground of such preference, 80 
as to show to which of the above classes the case belongs, 
and in appeals from order, the general character of the 
order appealed from. 

In making up the calendar, the clerk will place the pre 
ferred causes at the head, in the order above prescibed. 
A preferred cause, being once passed without reservation, 
will take its place on subsequent calendars, without 
preference. 
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CALENDAR FOR 1871. 


On the first Monday of January, 1871, the clerk shall 
make up and cause to be printed a calendar for the year 
1871, upon which shall be placed only such causes as have 
been noticed by either party, and are upon the present 
calendar, and such causes as shall be noticed for hearing, 
and argument by notice served on the opposite party; a 
copy of which notice shall be filed with the clerk on or 
before the 15th day of December next, with proof or ad- 
mission of service on the adverse party. 

The copy notice so filed with the clerk shall specify the 
judicial district in which the cause originated. 

Causes on the present calendar, noticed only by one of 
the parties, may be noticed by the other party, and the 
fact noted on the new calendar. 

Causes entitled to a preference will be permitted to be 
placed upon the calendar at such stated times during the 
year as the court shall, from time to time, by general or- 
der, direct, and no other causes will be permitted to be 
placed on the calendar without the direction of the court. 


CHANCELLOR KENT’S LIBRARY. 


In a volume called the “‘ Private Libraries of New 
York,” by James Wynne, M, D., is the following ac- 
count of the library of Chancellor Kent: 


“To a lawyer, the chancellor’s written remarks on his 
books are, perhaps, their most interesting feature, He 
studied pen in hand, and all of his books contain his an- 
notations, and some are literary curiosities. His edition 
of Blackstone’s Commentaries is the first American edi- 
tion, printed in Philadelphia in 1771. It is creditable to 
the press of that time, and is overlaid with annotations, 
showing how diligently the future American commen- 
tator studied the elegant work of his English prede- 
cessor, The general reader will find still more interest 
in the earlier judicial reports of the state of New York, 
printed while he was on the bench. He will find not 
merely legal notes, but biographical memoranda of many 
of the distinguished judges and lawyers who lived at the 
commencement of the century and built up the present 
system of laws. 

“In proceeding from the legal to the miscellaneous 
part of the library, the visitor’s attention will perhaps 
be attracted by an extensive and curious collection of 
the records of criminal law. Not merely the English 
state trials and the French causes celeb. are there, but the 
criminal trials of Scotland and of America, and detached 
publications of remarkable cases, Newgate Calendars, 
Malefactors’ Register, Chronicles of Crime, with ghostly 
prints of Newgate and Old Bailey, with their executions. 
The chancellor is not responsible for this part of the 
library, which owes its completeness to the morbid taste 
of his suecessor, who defends the collection as best illus- 
trating the popular morals and manners of every pe- 
riod, and contends that fiction yields an interest to the 
gloomy dramas of real life. 

“*The practice attributed to the chancellor of annotat- 
ing his books,’ says an accomplished writer, ‘is looked 
on by collectors as,in the general case, a crime which 
should be denied benefit of clergy.’ What is often said, 
however, of other crimes may be said of this, that, if the 
Perpetrator be sufficiently illustrious, it becomes a vir- 
tue. If Milton, for instance, had thought fit to leave his 
autograph annotations on the first folio of Shakespeare, 
theoffense would not only have been pardoned, but ap- 
lauded, greatly to the pecuniary benefit of any one so 
fortunate as to discover the treasure. But it would be 
highly dangerous for ordinary people to found on such 
animmunity. I remember being once shown by an inm- 
dignant collector a set of utterly and hopelessly de- 
stroyed copies of rare tracts connected with the religious 
disputes of Queen Elizabeth’s day, each inlaid and sepa- 
Tately bound in a trim volume in the finest morocco, with 
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the title lengtnhways across the back. These had been 
lent to a gentleman who deemed himself a distinguished 
poet, and he thought proper to write on the margin the 
sensations caused within him by the perusal of some of 
the more striking passages, certifying the genuineness. 
of his autograph by his signature, at full leugth, in a bold, 
distinct hand. He, worthy man, deemed that he was 
adding greatly to the value of the rarities; but had he 
beheld the owner’s face on occasion of the discovery he 
would have been undeceived.”’ 





BOOK NOTICES. 


mined in the Supreme Oourt of Tiindts. "By Norman L. 
Freeman, reporter. Springfield, 1870. 

This volume contains a part of the cases decided at the 
September Term, 1868, and a part of those decided at the 
January Term, 1869, besides some cases omitted from for; 
mer volumes. The reporter has done his work in a very 
satisfactory manner. Indeed, we have come to regard 
Mr. Freeman’s reports as among the very best that come 
toour table, Thereis one thing in the Illinois reports: 
that is noteworthy, and that is the brevity and concise- 
ness of the opinions. We are not prepared to say whether 
this is more due to the system of pleading in vogue in that 
state or to a peculiar faculty on the part of the judges of 
keeping te the point. Whichever it be, we wish it were 
more universal. We have heretofore noticed in our di- 
gest most of the important cases in the volume, 


The Internal now ‘in force, with notes es 


Revenue Statutes 
ferring to all decisions sof thecourts and 
Pee oT Be orl and instructions, foper to Octo- 
er, Voorhis & 


oo, hoe vere, 18r Or aed F. Bump. 

Since the passage of He Internal Revenue Lawin July, 
1862, nearly twelve volumes of decisions by the depart- 
ment and the courts have been published in the Inter- 
nal Revenue Record, and our state reports are sprinkled 
with cases which have arisen under its complex and ex- 
tensive provisions and the various amendments which 
have been made. Notaday passes but the lawyer and 
the business man finds himself puzzled as to the proper 
course to pursue upon some question, with a reasonable 
certainty that the moieties to informers will prompt 
some prying official, or perhaps his confidental clerk, to 
instigate a prosecution which, in many cases, may prove 
ruinous, We know of no subject upon which a good 
treatise was so needed. The present volume contains the 
statutes now in force, with the decisions in the Internal 
Revenue Record and the state and federal courts. It- 
contains 382 pages, and a full and complete index. The 
author seems to have faithfully and efficiently done his 
portion of the work, and when we mention the publish- 
ers’ names, we have said all that need be said as to the 
manner in which that portion of the work has been ex- 
ecuted. 


A Treatise on Facts, as subjects of ga ajury. By 
James Ram. Second American edit on, by ‘John 
gowneens. with an Appendix, ete. Baker, Voorhis & 


We noticed this work on the publication of the first 
edition, a few months ago. That edition, as we predict- 
ed, has been exhausted, and the publishers give us a new 
one, with the addition of ‘“‘Cox’s Advice as to the Open- 
ing of a Case to the Jury,” and “‘ Hoffman’s Fifty Resolu- 
tions in Regard to Professional Deportment.” The work 
should be read by every lawyer, and will command an 
extensive sale. 

AMENDE HONORABLE. —Of all inanimate things, the 
most totally depraved are types, In our number for last 
week the name of the state reporter of Michigan should 
have been Hovey K. Clarke instead of Harvey K. Clark. 
We also omitted, accidentally, to give credit to the Law- 
Review for the account of the trial of Troppmann, 
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A New YorK JUDGMENT IN PENNSYLVANIA. —The 
supreme court of Pennsylvania has recently decided, in 
the case of Wetherill v. Stillman, that, 1. In an action on a 
judgment rendered by a New York court of general juris- 
diction, an affidavit of defense which denies that any 
debt was due at the time the judgment was rendered is 
insufficient. 2. Nor willan averment that no service of 
‘process was ever made on the defendant be of any avail 
where the record recites that the parties were personally 
summoned. Such record is, by the constitution of the 
United States and acts of congress, entitled to the same 
effect in Pennsylvania that it would have in New York. 


2ee 





SERJEANTS AND QUEEN’S COUNSEL.—The serjeants 
were the heads of the practicing members of the profes- 
sion when, as yet, queen’s counsel were not. In our 
times the queen’s counsel have superseded the serjeants, 
and almost driven them from the field. In all courts 
they take precedence of the serjeants, excepting the 
queen’s ancient serjeant, which office, however, has been 
vacant ever since the death of the late Serjeant Manning. 
The sergeants once had the privilege of practicing in the 
court of common pleas to the exclusion of all the rest of 
the bar, which privilege was at length taken away from 
them in 1840. They are still addressed by the judges as 
brothers, they still pay their heavy fees on admission to 
serjeants’-inn, and another remnant of their old dignity 
subsists in the fact that every barrister who is raised to 
the common law bench passes, if only per saltum, through 
the aegree of serjeant. 

But they have long ceased to be the heads of the bar, 
the rank to which its best members look to rise in natu- 
ral sequence. Thesilk gown, and not the coif, is now the 
aim of the rising junior. The queen’s counsel now 
number nearly 200, while the serjeants scarcely amount 
to one-eighth of that number. An old institution 
which in its day has done its work is dying out; it 
may, however, linger on for many years, its ranks being 
recruited, as is every now and then the case, by a few 
men, searcely equal to the rank of queen’s counsel, and 
yet desirous of being placed above the level of the junior 
bar. — Solicitors’ Journal. 





“TERMS OF THE SUPREME COURT FOR NOVEMBER. 


lst Monday, Special Term (Chambers), New York. 
ist Monday, Special Term, Dutchess, Barnard. 
on Monday, Circuit and Oyer and Terminer, Kings, Gil- 


t. 
Ist ponéay, Special Term (Motions), Kings, Pratt. 
ist Tuesday, eral Term, ist Dept., New York. 
lst Tuesday, General Term, 3d Dept., ‘Qgdensburgh. 
2a Monday, General Term “4th Dept., Syracus 
8d ee Circuit and Oyer and ‘terminer, Albany, 


2d Meodey, Circuit and Oyer and Terminer, Utica, Mor- 
n. 
ae) Monday, Circuit and Oyer and Terminer, Bath, John- 


n. 
2a Monday, Circuit and Oyer and Terminer, Ontario, 
J.C. Smith, 
2d Tuesday, oy Term, Erie, Marvin. 
8d Monday, Circuit and Oyer and Terminer, Rensselaer. 
8a Monday, Circuit and Oyer and Terminer, Greene, 


‘Hoge m. 
a aw Circuit and Oyer and Terminer, Schenec- 
y ‘ot 
3d Meow wil Special Term, Jefferson, Mullin 
on Monday, Circuit and Oyer and Terminer, ‘Newburgh, 
4th ome. Cireuit and Oyer and Terminer, Dutchess, 


Pratt 
ath h Monday. C Circuit and Oyer and Terminer, Johns- 


ath Monday, Cirenit and Oyer and Terminer, Genesee, 
un in Tuesday, Circuit and Oyer and Terminer, Salem, 
oa, Monday, Cireuit and Oyer and Terminer. Her- 
wd, Monday, Circuit and Oyer and Terminer, Schuyler, 


Last Monday, Special Term, Monroe, J. C. Smith. 
Last Tuesday, Special Term, Albany, Miller. 





LEGAL NEWS. 


The court of appeals (New York) has adjourned unt 
Tuesday, the 15th day of November prox. 


It is said that sixty-one per cent of both houses of cop. 
gress are lawyers. 


An exchange says that a woman in Iowa has hung ont 
the sign “ Attorney at Law.” 


Mrs, Herbert (formerly Miss Lizzie Boynton, the wel]. 
known lecturer), is going to enter the office of her hug. 
band as a law student. 


Mr. Bryce, professor of Roman law in Oxford, and w, 
Dicey, Esq., an eminent London barrister, are on a tour 
in this country. 


At a meeting of the Irish privy council, held on the 
17th September, the Right Hon. E. Sullivan, master of 
the rolls, was sworn in as one of the lords justices for 
Ireland. 


Senor Nicolas Azcarato Cabon, a Spanish lawyer, who 
recently arrived in this country from Madrid, is about to 
start on a tour of inspection of the prisons and peniten- 
tiaries of the United States, at the request of the Spanish 
government, and with a view of officially reporting to it 
his observations. 


At the assembling of the Kenton (Kentucky) circuit 
court, recently, neither the sheriff nor his deputy were 
present to call the court to order, and Judge Menzies was 
compelled to perform that duty himself. Several per- 
sons persisted in loud talking, to the annoyance of the 
judge, so he singled out one of the most conspicuous, a 
well known citizen, and said: ‘**Mr. Y—, as we have no 
sheriff, will you please act as special sheriff?” Mr. Y, 
promptly responded: “ Yes, sir, if your honor will first 
instruct me in my duties.” ‘* Well,” said the judge, “first 
keep quiet yourself, and then make all the others in the 
court room keep quiet.” Order was soon restored, aftera 
general laugh at the expense of the too willing appointee, 


It appears that the fourteenth amendment is to be rig- 
orously enforced in Tennessee. A few days since, Chief 
Justice Nicholson, Justices Sneed and Nelson, and Attor- 
ney-General Heiskell, were summoned by United States 
District Attorney Camp to appear before the judges of the 
United States district court, at Knoxville, on the second 
Monday in January next, to show by what warrant they 
claim to exercise the duties, power, and privileges of 
judges of the supreme court of the state. The informa- 
tions recite that the said parties prior to 1861 held offices 
of honor and trust under the constitution of the United 
States, and in assuming them took oaths to support the 
same, and that afterward they each engaged in insur- 
rection and rebellion, and gave aid and comfort to the 
enemy. 


The Cincinnati Gazette says: ‘Some weeks ago a por- 
tion of the wealthiest Jewish congregation in Baltimore 
filed a complaint in the circuit court against those who 
controlled the exercises, charging them with a violation 
of the charter in many innovations of the church ser- 
vice. The respondents made answer, and thus a very 
novel case is opened up before the civil courts. One of 
the principal grievances of complainants is the intro 
duction of female singing into thechoir, For this the 
respondent offers as a justification the precedent set by 
the complainants and other members of the congrega- 
tion when certain services were had on the occasion of 
the death of President Lincoln, in which female singem™ 
participated without objection; also, in the practice of 
orthodox German-Jewish congregations of Vienna and 
other European cities. 
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THE RECENT IRISH TENANT-RIGHT ACT. 

The abolition of the Irish church establishment, 
last year, was only the grace before meat. Mr. Glad- 
stone, this year, poured out the true cornucopia be- 
fore the admiring peasantry of Ireland. The Irish 
tenant-right bill of the last session of England’s legis- 
lature has been supposed to provide so amply for 
tenants’ claims, that if it has not already transformed 
foes into friends, it has at all events changed some 
friends into foes. A very influential body of Orange- 
men have actually revived the repeal agitation, under 
the euphuistic appellation of federalism, while most 
of the old agitators are so charmed with England’s 
penitence and attempts at restitution, that they hold 
aloof from the federal. movement, and tender Mr. 
Gladstone their warmest support in his laudable 
efforts to maintain the whole British empire united 
in every sense. A brief sketch of the Irish tenant- 
right act, which has effected such a social revolution, 
cannot be uninteresting to our readers, especially as it 
provides most amply for the lawyers’ obtaining a fair 
share of the spoil. 

The landlords and tenants of Ulster, being of the 
same religion, long ago adjusted the land question in 
a satisfactory manner among themselves, without the 
intervention of the legislature. The Ulster tenant- 
right, indeed, as it is called, is not one custom, but 
many. All these various usages, however, are identi- 
eal in principle, and owe their discrepancies probably 
to the different circumstances of each district. The 
customs all allow the tenant full compensation for his 
improvements, and also a certain sum for his occu- 
pancy. Both these items of compensation are settled 
by the landlord’s paying the tenant a certain number 
of years’ purchase of the farm, in case the landlord 
wants the land himself. But, as the large proprietors 
usually have enough of demesne lands on their hands, 
they rarely or never eject a tenant, even on the easy 
terms mentioned. The Ulster tenant-right, therefore, 
is usually called into play only when the tenant as- 
signs his good will of the holding. This he can doin 
any part of Ulster; no lease in that province ever 
contains a covenant to the contrary. The proceeds of 
the assignment are then apportioned between the 
landlord and the tenant, each receiving a half, or the 
latter sometimes only a third, according to the custom 
of the district. The recent tenant act legalizes all 
these customs of Ulster. But, O sons and daughters 
of Themis, rejoice! For the act does not define the 
customs, nor the districts; but leaves all such ques- 
tions to be determined by evidence and litigation. 
So much for Ulster. 

In the other three provinces the only agricultural 
customs that have hitherto prevailed have been the 
wholesale ejectment of tenants if they voted at elec- 
tions adversely to their landlord’s wishes, and then the 
release of the landlords from all further earthly cares 
by the tenants. An almost amusing instance of this 
kind occurred in the county Galway in 1868. A Mr. 
lambert was fired at five times from a revolver, the 





last bulled hitting his charmed head but not entering 
it. A boy, whose father Mr. Lambert had evicted, 
purchased a toy revolver, in London, went home for 
a day, and was alleged to have knocked at Mr. Lam- 
bert’s residence four times during the day, and at last 
in the evening to have fired the shots in question. 
He was tried twice, but the jury disagreed ; and it is 
considered the government will not prosecute him 
further. Whether the accused was guilty or not, cer- 
tain it is that Mr. Lambert was fired at, and that every 
other landlord in the three provinces has been in 
much fear and trembling for the past two or three 
years. For being anxious to discount the forthcoming 
tenant-right bill, they were anxious to clear the ground 
as much as possible of tenants, before Gladstone made 
them fixtures and immovable. The adscripti glebe 
naturally resolved that there should be no fraud’on 
the policy of the law in this case, and it was expected 
that they would openly take the field in every sense, 
last spring. Gladstone’s timely concessions, however, 
averted this catastrophe, which doubtless can be in- 
definitely postponed if the premier boldly follows up 
his policy of conciliation. 

A tenant in any of the provinces of Ireland, except 
Ulster (which is to be governed by its existing cus- 
toms), obtains the following rights under the act just 
passed: Prior to eviction, he must receive from the 
landiord full compensation for unexhausted improve- 
ments, and also in respect of his occupancy, a certain 
sum, which the assistant barrister’s court may award 
him, according toa scale contained in the act. This 
clause is an approximate transcript of the tenant-right 
of Ulster. Nor was Mr. Gladstone here unmindful of 
the interests of the profession, or of “ the glorious un- 
certainty ’’ upon which it thrives, for the second ele- 
ment of compensation is not fixed by the act, nor can 
there be any reason whatever, as under a claim for 
improvements, why the assistant barrister should not 
award exactly the same sum to every tenant, or why 
the act should not have saved him this trouble, and 
specified the rate of compensation. The premier, 
having been chancellor of the exchequer so long, 
doubtless is imbued with the principles of its equity 
side, and so resolved that the lawyers should be recom- 
pensed in some way for their loss of criminal business 
consequent on the diminution of the trials for murder 
which the act will occasion, 

The framers of the act, however, fearful lest the 
assistant barristers might be intimidated into con- 
fiscating the whole country for the benefit of the 
tenants, lay down certain limits beyond which no 
claim for compensation, on the ground of occupancy 
(as distinguished from improvements), is to be enter- 
tained. The landlord is thus subject to two different 
kinds of liability — one being for improvements, the 
other for occupancy. The former is unlimited ; the 
latter is limited. The following are the scales of 
the limitation: An amount equal to seven years’ rent 
may be given by the assistant barrister to the hum- 
blest class of tenants. The scale then narrows, 
according as the rent increases, until we reach the 
class of tenants that pay £100 a year rent. Only two 
years rent are allowed to this class. They constitute 
the apex of the pyramid; and all tenants paying 
more than £100 a year are left to the tender mercies 
of the old law. This class will doubtless now exercise 
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the. right of shooting and hunting landlords, since 
they will have no other mode (in the absence of the 
ballot) of hiding their liberalism and escaping evic- 
tion. The lower the valuation of the holding is, the 
higher, be it observed, is the scale of compensation 
allowed to the protected classes of tenants, 

The act draws a distinction between the poor law 
valuation and the rent, The rent being generally 
double the valuation, and the compensation being 
regulated by the rent, the distinction in ques- 
tion is in favor of the tenant. A tenant valued at 
£100, therefore, really pays nearly £200 yearly rent. 
Consequently the act protects more, and indemnifies 
better, than appears to a cursory student thereof. 
Besides, as a landlord can only raise his rent by 
means of the terror induced by a notice to quit 
(extended by the act to twelve months), and as 
ejectment entails the giving of the compensation 
mentioned both for improvements and occupancy, 
the act also so far tends to prevent evictions and the 
consequent forced emigration of tenants. 

The landlord can evade the act only by giving or 
offering a lease for thirty-one years. This alternative, 
being still more onerous than the liability to compen- 
sate, is not likely to be acted upon at all. Still, the 
act, though doing much for tenants, leaves much more 
undone, The shortcomings of the measure, in this 
respect, are many and serious. 

First, all tenants valued above £100 a year are left 
wholly unprotected. The poor law valuator, if at 
all clever, is likely to find this class very civil until 
the value of their holdings is brought a little under 
the dreaded mark. Every sliding scale is necessarily 
fall of inequalities, and certain not to be accepted as 
a final settlement of the difficulty it proposes to adjust. 

Secondly, the act, by giving the humbler class of 
tenants a heavier scale of compensation than the 
holders of large farms, holds out a bounty upon the 
consolidation of small holdings into large farms ; that 
is, the act tends to induce landlords to eject the very 
class of tenants the measure was intended to protect. 
Landlords will be delighted to buy out the small ten- 
ants atonce. The burden will be felt only once, and 
he need never again fear a receipt of rent in lead, the 
leading agricultural currency. The act, therefore, 
really gives the tenants not security of tenure but a 
little money to emigrate. 

Again: the assistant barrister is not compelled to 
give the tenant a penny for his occupancy. All will 
depend, therefore, upon the calibre of the barrister, 


But, if appointed by a tory government, he may con-, 


sider himself deputed to uphold the rights of prop- 
erty, and not of labor, or of occupancy. English bar- 
risters decry the appointment of judges by the peo- 
ple. The people, however, never will appoint an 
unjust man a judge. Whigs and tories, however, 
always appoint their followers to office in Ireland; 
nor is there any road to an Irish judgeship but through 
the house of commons. The principles of compensa- 
tion, therefore, are likely to differ in every county; 
so that the fate of the tenants, notwithstanding the 
act, depends upon the continuance of the liberals in 
office until the scales of compensation are practically 
fixed by judicial decision, which, and not a statute, 
finally settles the law. 

On the whole, the act is of a very unwieldly nature, 
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and will certainly crush the class it was intended 
chiefly to protect. This, indeed, is no very uncom- 
mon result of a sliding scale and empirical deviceg, 
A legislature seeking to be practical becomes unphi- 
losophic, and mistakes the absence of principle for 
rough-and-ready convenience, The tenant act really 
affords only a stimulus. for further agitation; nor do 
we see any solution to England’s difficulty, but to 
give the tenants a fair opportunity to improve the 
land. Those tenants, therefore, whe have capital at 
command, must be induced to lay it out in improvye- 
ments. At present, if they increase the value of their 
farm, the landlord may, and will, increase the rent, 
No improvements, therefore, are ever made in the 
agriculture of Ireland. The remedy for this state of 
things is to give every tenant a perfect fixity of ten- 
ure, as it is termed, and, in the case of large farmers, 
to give them perpetuity of a certain proportion or 
quantity of the farm, and in every case to have the 
rent fixed, once for all, by valuation or by reference 
to the existing valuation. Nothing short of so satis- 
factory and simple a measure will suppress the dis- 
content of Irish tenants, or enable England to reckon 
npon the co-operation of any considerable number of 
Irishmen, if she gets into a difficulty with any great 
power. Gladstone has given a good installment. But 
there is still a large balance due to Irish tenants, the 
speedy liquidation of which is recommended by every 
consideration of expediency and justice. 
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THE OPERATION OF USAGE UPON CON- 
TRACTS. 

The London Law Times has the following com- 
ments on some of the leading English cases, on the 
subject of the operation of usage upon contracts: 

In the judgment delivered in the case of Mollet 
and others v. Robinson (23 L. T. R. N.S. 185, C. P.), 
the relation between principals and their brokers was 
thus laid down by Chief Justice Bovill. ‘“‘ The gene- 
ral rule of law is, that persons who engage a broker 
to transact business for them in a general market, 
authorize him to do so according to the general and 
known usages and customs of that market, although 
they themselves may not be aware of them; and if 
the business is transacted in the ordinary and usual 
course, the principals are bound by such usages and 
customs, whether they had actual knowledge of them 
or not.” 

This is an important principle, and, if it were uni- 
versally assented to, would not require comment. 
But in that very case of Mollett v. Robinson, the 
court was divided in opinion, and it will be advisable 
therefore to see the exact position of the question as 
regards reason and authority. Mr. Justice Willes de- 
livered, as is his wont, a lucid judgment in opposition 
to the view taken by the Chief Justice. Before re- 
ferring to the particular facts of the case, we will look 
at the general principles which the dissenting puisné 
judges expressed. They say: “Itis an elementary 
proposition that a custom of trade may control the 
performance of a contract, but cannot change its 
intrinsic character.” And further, in elaboration, 
“it may regulate, as extrinsic, what is done in the 
market, where the contract does not provide other- 
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wise. It cannot overrule what is agreed upon be- 
tween the parties, whetaer intrinsic or extrinsic.” 
Now, before going further, it will be seen that there 
is a vast difference between saying that whatever a 
particular contract may be between a broker and his 
principal, yet, if the former transact his business 
according to “known usages,”’ which, however, may 
be known to the principal, the latter is bound, and 
saying, on the other hand, that customs and usages 
may govern and regulate a contract. How far they 
are to prevail is stated by Mr. Justice Willes, 
namely, in matters of detail. ‘‘The agent,” he says, 
“may perform the business he is engaged for accord- 
ing to the usages of the market in matters of detail, 
although the principal be unaware of such usage ;”’ 
and his reason is perfectly sound —“ because every 
authority to do a thing not specifying the way implies 
an authority to do it in a reasonable way, which the 
usual prima facie way is.’’ To continue the reason- 
ing of the learned judge would necessitate the con- 
sideration of the facts of the case, which we wish to 
postpone while we consider the position in which 
a principal may place himself by giving instruc- 
tions to a general broker or agent. This was 
raised in the case of Baines v. Ewing, L. Rep. 1 Ex. 
320; 14 L. T. Rep. N. S. 733, where the defendant 
authorized an insurance broker at Liverpool to under- 
write policies of marine insurance in his name and 
on his behalf, the risk not to exceed 1001. by any one 
vessel. Disregarding this limit, the broker under- 
wrote a policy for 1501. The plaintiff for whom the 
policy was underwritten had no notice of the limited 
nature of the broker’s authority, but he was aware 
that contracts of this nature entered into at Liverpool 
were, as a general rule, controlled within a certain 
limit known as between broker and principal, but 
undisclosed to third parties. But it was relied upon 
by the plaintiff that in the case of a general agent, pri- 
vate instructions to the broker could not affect third 
persons. This view did not prevail. The directions 
to the broker in that case were precise, being in the 
following terms:—‘“‘ I hereby authorize you, in my 
name and on my behalf, to underwrite policies of 
insurance against marine risks, not exceeding 100J. 
by any one vessel.”’ Now, in the first place, the ab- 
surdity of holding a principal liable to an unlimited 
extent on an authority to a broker was fully recog- 
nized, and the knowledge in the Liverpool market 
respecting the limit in the generality of cases was only 
looked upon as further confirming the opinion that 
contracts must be governed by the private instruc- 
tions. A passage from Story on Agency was discussed 
(4th edit. s. 131), where it is said that if factors who 
possess a general authority to sell violate their pri- 
vate instructions, the principal is none the less bound. 
Mr. Baron Bramwell took direct exception to that 
doctrine, remarking that the case which the learned 
author refers to by no means supports the proposition 
laiddown. He added, “I doubt exceedingly whether 
the principal of a factor would be liable in acase where 
the factor sold in spite of a particular authority to sell 
at a particular price.” 

So far authority is strongly in favor of giving effect 
to private instructions, but there is an obvious dis- 
tinction between Baines v. Ewing and Mollett v. Rob- 
inson, which we will point out by referring to the 





facts of the latter. The custom set up had reference 
to the London tallow market, the plaintiffs being tal- 
low brokers in London, and the defendant a merchant 
at Liverpool. The plaintiffs had on several occasions 
been employed by the defendant, and on the 2d April, 
1869, the defendant gave the plaintiffs an order to buy 
50 tons of tallow for him, and on the 28th of the same 
month he gave a further order for 200 tons for the next 
settling day, and desired the plaintiffs to book them 
tohim. The plaintiffs, as brokers, according to cus- 
tom, bought an aggregate quantity of tallow for their 
different principals, in each case giving their names 
as the buyers, and they sent bought notes to the de- 
fendant. The person of whom they had purchased a 
quantity for the defendant failed in consequence of a 
fall in the market, and no tallow was delivered: but 
the plaintiffs asked the defendant to pay them the 
difference in the price of the tallow which he had 
commissioned them to buy. Learning then, for the 
first time, what had been done, he declined, and the 
plaintiffs sold out of the aggregate amount of tallow 
delivered so much as the defendant had ordered, 
and brought their action to recover the difference 
of value. Now clearly, outside the custom, no 
remedy at all existed, and the real question was, 
whether the usage of the market could be imported 
into and made part of the contract between the 
plaintiffs and the defendant. The lord chief jus- 
tice and Mr. Justice Montague Smith were of opinion 
that the custom and usage which had been proved, 
must be imported into and considered part of the 
transaction. Then, dealing with the want of knowl- 
edge on the part of the defendant, they say, “‘ and 
although the defendant was not aware of it, yet, hav- 
ing employed the plaintiffs to transact the business 
for him in the London tallow market, he is equally 
bound by the usage of such market as if he were 
acquainted with it.’”’ To discover how far we can ap- 
prove of such a doctrine, we must find out the conse- 
quences which must follow its general adoption. One 
consequence is plainly pointed out by the court which 
sanctions the principle, namely, that it may be in the 
power of any broker in the London tallow market to 
deprive his principal buyer of a seller against whom 
he might proceed for breach of contract. We do 
not say that this might not be perfectly reasonable 
if the custom which regulates the transaction is 
known to all parties, and we can quite agree that, 
to use the words of the chief justice, if the defendant 
had known the usage, ‘and with that knowledge 
had instructed the plaintiff to purchase tallow for 
him, we cannot doubt that he would have been bound 
to make good to the plaintiffs the loss arising from 
his refusal to accept the tallow.’’ The converse of 
this proposition, however, is not by any means well 
supported in the judgment referred to, but there is 
apparently an anxiety to back up the conclusion by 
reference to letters written by the plaintiffs to the 
defendant, and the bought note, in which they treat 
themselves as principals, and reference is made to 
Humfrey v. Dale (7 E. and B, 266), in which brokers 
were held liable as principals. There, however, the 
usage set up was to the effect that, whenever a broker 
purchased without disclosing the name of his prin- 
cipal, he was liable to be looked to as the purchaser. 
But it was not sought by evidence of the usage 
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to contradict the written evidence of the contract; 
the usage and the contract were held quite con- 
sistent. But this cannot be said in the case of 
Mollett v. Robinson. The plaintiffs sought to con- 
vert their character from that of brokers into that 
of principal sellers. Mr. Justice Willes distinctly 
said, ‘‘ No usage unknown to the principal can justify 
a broker in corverting himself into a principal seller.” 
Humfrey v. Dale does not in any way conflict with 
this terse and sensible doctrine, for, by the terms of 
the contract in that case, as we have already said, 
both parties were aware of the position in which they 
stood, apart from any usage atall. The foundation of 
all dealings with brokers is, in our opinion, in accord- 
ance with the view confining them to their capacity 
as such, and the reasoning of Mr. Justice Willes 
strikes us as conclusive. ‘ A broker,’’ he says, “is 
entitled to indemnity only for what he does within 
the limits of his authority. Here his authority was 
to buy as broker for his principal, not to sell to him. 
If the sale had been consummated in the course 
insisted upon by the broker, the principal would have 
obtained goods and paid for them; that is, would 
have bought them. Of whom? Of his own broker, 
and no one else. That ought not to be, without the 
knowledge and consent of the principal.’ 

The court being equally divided, the plaintiffs re- 
tained the verdict directed in their favor by the lord 
chief justice. We cannot help regarding the result as 
a misfortune, looking at it not only as a matter of 
abstract justice but of legal principle. 


—_———soe—— 
HUMOROUS PHASES OF THE LAW. 
XIII. 


PARENTAL CONSENT TO MARRIAGE, 

“ Married, in St. Louis, June 2, 1870, Mr. L. J. V. to Miss 8. M., 
without the consent of the parents, and, after being found out were 
married by Rev. W. H. B., of St. J.’s church, of which they are 
bcth members, on the 13th of Sept., 1870.” 

The above, which i cut from a western newspaper 
(giving initials instead of the full names), suggests a 
subject of comment which has often occurred to me 
as one of the humorous phases of the Jaw. The an- 
nouncement seems to imply, first, that this misguided 
young couple committed a heinous offense in marry- 
ing without the consent of somebody’s parents; second, 
that the offense of acivil marriage was in some measure 
condoned by the subsequent religious ceremony; third, 
that it was essential that this ceremony should have 
been performed by the pastor of the flock of which 
these errant black lambs were constituents; and 
fourth, that the parties had been living in a criminal 
association from June 2d to September 13th, 1870. In 
other words, that the consent of parents and the bene- 
diction of the church are necessary to the validity of 
the marriage contract. This idea has for centuries 
conveyed balm to the hearts of the clergy and to the 
heads of families, but I had supposed it was a little 
too hierarchical to find favor or prove efficient in this 
practical age. 

The above announcement is not a little amusing, 
not only on account of what it states, but on account 
of what it omits to state. It is singularly inexplicit. 
“Without the consent of the parents’”— whose 





parents—the bride’s or the bridegroom’s?—g 
both ? — all four, or only the papa’s or the mamma’s? 
I must really move for a fuller return on this point, 
If a man has to obtain the consent of four adult people 
to his marriage — two of each sex —it would amount 
to enforced celibacy, for if I know any thing of human 
nature, some one of the parents is invariably opposed 
to the match. John is not good enough for Jane, ac. 
cording to the estimate of Jane’s parents, or John is 
too good for Jane, in the judgment of John’s. Or let 
us make the violent presumption that the full and free 
consent of these domestic Parcs should miraculously 
be obtained, it would take so long to do it that early 
marriage would be out of the question. John and 
Jane, whose progenitors, perhaps, respectively ran 
away and got married, as Lord Eldon did, and as go 
many of the other greatest rascals in history haye 
done, would pine away half a score of their best years, 
in order to give the old men an opportunity to discuss 
certain questions of bank stock and up-town stumps, 
stones and mud-puddles, and the old women a chance 
to settle upon the number of dozens of underclothing, 
and sundry forms, rites and ceremonies, and points 
of precedence. Really, this is a matter of vital interest 
to the unmarried of my sex — this question of parental 
consent. In my youthful days it was pretty well un- 
derstood that the consent of one of the lady’s parents 
implied that of the other; that if a young fellow had 
the mother on his side his fortune and happiness were 
prospectively secure, except in those rare instances 
where the father was reputed to have a voice in the 
family, in which case trenches had to be opened in 
front of him by the importunate.wooer. If all this is 
now to be changed, if four parents must conspire and 
combine to effect the happiness of two children, I an 
not prepared to say what the result may be, but I 
have the worst fears. The eventual depopulation of 
the human race, the enormous increase of the sect of 
Shakers, and the falling off in marriage tolls to the 
clergy, present a possibility that is enough to make 
the beldest hold his breath. 

Nor is this the limit. If four parents and one clergy- 
man have a right to dictate terms and conditions of 
matrimony, why, I should like to know, are not the 
editor and the family physician to be consulted? 
Does any one suppose for a moment that, Providence 
would smile on a marriage, unless the publisher of 
the leading local newspaper had been duly “‘ remem- 
bered,’’ and had duly certified the same in those 
touching and appropriate tefms in such case made 
and provided by editors? Has not the editor a right 
to forbid the banns in cases of political incom patibility? 
Think of allowing an old hunker bridegroom to im- 
peril the happiness of a barnburner bride, or a free- 
trade damsel to wreck the confiding trust of a high 
tariff husband! No; the editor clearly has a right to 
his say ; and is it not enough to make one’s blood run 
a-cold, to contemplate the future state of a couple who 
should agree to live together, without the consent and 
permission thereunto previously had and obtained of 
the recognized and established medical man of at 
least one of the families? If a man can’t die or be 
buried without the intervention of a physician, what 
right has he to be born without the like? Now we 
all know the laudable hatred of physicians of differ- 
ent schools for one another. Would any reasonable 
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human being expect an old-school physician to leave 
his bed in the dead hours of the night, and to intro- 
duce into a world of sin and sorrow the ill-starred off- 
spring of an allopathic father and a homeopathic 
mother? or that an administrator of doses like angels’ 
yisits, would favor the possibility of peopling the 
earth with little martyrs to bleeding, blistering and 
salivating? Are we, as conservators of order in 
society, to be called on to applaud an alliance be- 
tween a masculine disciple of lobelia and “ number 
six,’ with a feminine devotee of douche-baths and 
cold-packs? Forbid it, shades of Galen, Hahnemann 
and Thompson! Really, we must allow the family 
physician to have his say. 

And now, when we come to consider the lost and 
fallen state of those who should marry without the 
formal permission of ‘‘the pastor of the church of 
which they are both members,” language fails us. 
My brethren, let all such be anathematized, unless, 
“on being found out,’’ they submit to a ceremonial 
marriage, and the payment of the customary tolls. 
If such things are to be tolerated, we should have a 
terrible disturbance of those essential dividing lines 
that separate christian sects, and do so much to pro- 
mote harmony among the children of men. We 
should see an extemporaneously-praying Methodist 
marrying with a prayer-reading Episcopalian; an 
immersing Baptist vowing to love and cherish a 
sprinkling Presbyterian ; an elect Trinitarian joining 
his fortunes with an infidel Unitarian; and a devoted 
young gentleman, who “hopes for better things” 
than the final salvation of all mankind, giving him- 
self up to the tender mercies of a young lady of the 
Universalist persuasion. 

Finally, there is another class of persons to whom 
the right of parental dictation of marriage is vital, and 
that is the dime-novelists.. Deny this right, and you 
abolish at one fell blow half of our romantic litera- 
ture, and deprive the course of true love of its inalien- 
able privilege not to run smooth. What inducement 
would Delia have to flee from the house of a tyranni- 
cal father and into the arms of Strephon at the back- 
gate, if the said father had no objection to the said 
Strephon, and should dispatch the said Delia’s Sara- 
toga trunks after her, express charges pre-paid, and 
put a “personal” in the Herald, entreating her to 
return and be forgiven? This will never do. We 
might excuse such an assault on the loves of Romeo 
and Juliet, which at least rescued an impecunious 
apothecary from starvation, or on the Jew’s shrewd 
daughter who left the synagogue of her father for the 
arms of an unthrift love. We might possibly get on 
without Shakespeare. Have we not Tupper to teach 
us philosophy? But when we think of the depletion 
of the dime-novelist’s stock in trade, our hearts grow 
faint, and in his fall how many others would be dragged 
down! The circulating libraries would be forced to 
shut up. The kerosene trade would collapse for want 
of consumers of the midnight lamp. A hundred‘arts 
and trades would feel the blow. Society would be 
shaken to its foundations. 

So we see, unless the proper authorities are con- 
sulted and obeyed, misery is sure to be the result. 
The frog, who would a-wooing go, whether his mother 
would let him or no, came to a bad end. Now with 
this certain prospect before them, why will immature 





children, of from eighteen to twenty-five years of age, 
madly tempt fate by marrying tosuitthemselves? It 
is a matter that doesn’t greatly concern them, They 
have only got to eat, drink, and sleep together all their 
lives, to beget and bring up children, to bear and for- 
bear; in short, to take one another for better or 
worse, But how much more intimate and mutually 
dependent are the relations of the respective parents 
toward each other and toward the children-in-law ! 
They take each other for worse, generally. It is a 
principle of partnership law that no partner has a right 
to introduce a stranger into the firm without the con- 
sent of his copartners. Soin domestic law. Shall a 
nervous mother-in-law be subjected to the risk of 
cigars and squeaking boots on the part of a son-in- 
law? Shall a father-in-law submit to see his son’s 
substance wasted by a daughter-in-law, who obsti- 
nately refuses to do her own washing while she is 
bringing up three young children, including one at 
the breast, and who wears heels to her boots and likes 
ribbons? Shall a fond Presbyterian grand-parent’s 
ears be shocked by hearing his innocent grand-chil- 
dren singing Christmas carols, taught them by high- 
church Episcopalian grand-parents of the other part? 
Or, shall John’s mamma, who brought him through 
all his infantile diseases on castor-oil, ipecac, and other 
the like wholesome and palatable medicaments, en- 
dure to see John’s homeopathic wife curing his 
young with villanous little sugared pills? These are 
things that come home to the grand-parental heart. 
Children can’t form any idea of these matters. Let 
them then submit to parental control and dictation, 
and marry to please the old people, and the blessing 
of parents, and of the family pastor, and of all the rest 
of the family retinue, will follow them and cleave to 
them. Let them ignore all little discrepancies of 
taste, age, temper, and the like, and be happy in the 
reflection that they can pay off the old*scores on their 
own children, on the principle of natural history that 
led Swift to say: 


“ As naturalists observe, the flea 

Hath smaller fleas that on him pre 

And these have smaller still that bite ’em, 
And so proceed, ad infinitum.” 


Candor, however, compels the confession that par- 
ents have no monopoly of the privilege of forbidding 
the banns. Sometimes the children effectually turn 
the tables on the elders, as in the case of a proposed 
second marriage. In those instances where a bereaved 
husband, after the expiration of the due season of 
mourning —and sometimes before — meets with a 
lady whose personal appearance strongly reminds 
him of her who is gone; or where “those children 
need a mother ;’’ or where a lone widow feels the need 
of sympathy, companionship, and the comforts of a 
home; in such cases the children do often make it so 
hot for the parent threatening a second alliance, as to 
prevent its accomplishment. I think I have noticed 
that the opposition is confined to those cases where 
the parent has worldly possessions, If he or she is 
not affluent, the children put up with the prospect of 
a step-parent with comparative indifference. Buthow 
queer it would seem to read the announcement of a 
second marriage ‘without the consent of the chil- 
dren.’”’ It is doubtful whether even a ceremonial mar- 
riage, ‘‘ after being found out,’’ would heal that wrong. 
And yet I suppose the right to oppose, and complain 
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and make a fool of one’s self in the newspapers and 
elsewhere, is as much that of the children as of the 
parents. 

Having thus demonstrated that marriage without 
the consent of parents is utterly repugnant in reason 
and void in law, the practical question arises, how to 
prevent it? Parents have been engaged in trying to 
prevent it, from the earliest days, and except in novels 
have always been defeated. When marriage is in 
question, children will not be Casabiancas. Impris- 
onment is of no avail; love laughs at locksmiths. 
Requiring public notice of intended marriage is easily 
evaded. Years ago the Connecticut law enjoined 
notice at three public meetings, and I have known the 
intention to be announced at an auction, a political 
caucus, and a negro minstrel concert, all in one even- 
ing, and the parties married before either “‘ meeting”’ 
broke up. Possibly annihilation might answer the 
purpose. An excellent but over-zealous clergyman 
in this state once beat his little son to death because 
he couldn’t or wouldn't say his prayers, and the little 
fellow never disobeyed again. This might be tried on 
very obstinate children, unless they should happen 
to be physically stronger than the parent. But this 
villainous sexual instinct, which was probably im- 
planted in the human breast by the arch-enemy for 
the propagation of the race and the consequent con- 
tinuance of sin, it is to be feared will overcome all 
obstacles short of death. When children grow on 
trees, as Charles Lamb wished they might, children 
may marry to please their parents, but not till then. 
Love comes, as Dogberry said reading and writing 
did, by nature. Such is the obstinacy and unregen- 
eracy of the human heart. And then, it must be con- 
fessed that the lawyers seem to be inclined to favor 
the lovers as against the parents. To such an extent 
has this gone in this state, that our wicked law admin- 
istrators actually hold that you may make a marriage 
contract just as you would make a contract for the 
sale of hops, pork, or petroleum,—all that is needful 
is the consent of the parties followed by cohabitation. 
This is indeed a terrible blow at parental authority. 
This is indeed one of the basest uses of the law — to 
circumvent over-careful parents. Charles Reade 
shows his knowledge of human nature, by making 
the judge, in “Foul Play,’ suggest to the lovers a 
scheme for getting rid of a sham and hated marriage, 
contracted to please a parent, and for bringing together 
two hearts made for each other. Such a perversion 
of natural justice and such an outrage on parental 
rights is appropriately attributed toa lawyer. We all 
like that kind of thing but too well. The church, too, 
has failed to accomplish much in the same direction. 
True, the marriage ceremony seems to contemplate 
the practicability of interference, and gives notice, if 
any has objections, to ‘draw near, give their attend- 
ance, and they shall be heard.’”’ I may not be quite 
accurate in the words, but that is the idea. But so 
utter is the hopelessness of such interference, that 
history records no response to the invitation. On 
the contrary, I know of at least one public confession 
of its futility. A distinguished lawyer and judge, who 
had been rather wild in his youth, stood at the altar 
with his bride. The customary question was asked, 
““Who gives this woman away?’’ when the bride’s 
father, who it seems haa vainly cautioned his daugh- 





ter, audibly responded: “ Weli, I don’t give her away; 
she marries of her own free will, and if she’s darned 
fool enough to throw herself away, that’s her lookout 
and not mine.” 

We may well sigh at this state of affairs, but how 
can we help it? The rule of action seems to be that 
he who pays his money takes his choice. If parents 
had to do the paying, reasonably they might claim to 
do the choosing. Butif a young man has an ardent 
and inextinguishable desire to defray the life-long 
expenses of some particular young lady, he will do it, 
despite the old folks. Nature has decreed that he 
must do it for some one. In all civilized countries, 
except Utah, he must and can do it for only one. Ag 
there is but one object for each to love and pay for, 
there is some little show of reason in the idea that the 
lover and payer should pick out the object. Ina 
polygamic country it might be different ; and perhaps 
here is one argument in favor of polygamy : —the 
husband could choose one wife, and each of his 
parents could choose another for him. Something 
like this was the law of the lake city in “‘ Realmah” 
(a book which everybody ought to read, because the 
real hero is a lawyer, and it is refreshing to see how 
superior he is to ordinary fictitious heroes), under 
which each man had three wives, one chosen by the 
head of the family and called the cousin-wife, to do 
the housework ; asecond chosen by lot from the great 
body of the common people; and a third chosen by 
the husband himself, and called the love-wife. This 
was a most admirable scheme for suiting everybody, 
but it seems too expensive for practical adoption in 
these days, unless you also provide that the choosers 
shall pay the bills of their respective choice. 

I really have a curiosity to know what horrible fate 
is in store for our public acquaintances mentioned in 
the marriage announcement at the head of this article. 
It isto be hoped that no Lear-curse will light on them, 
and that nothing will come of any of their transactions 
from June 2, 1870, to September 13, 1870. If any thing 
should come of them, a merciful court would probably 
legitimate it by an order tune pro nunc. 


CURRENT TOPICS. 


Three important cases are set down for an early hear- 
ing at the December term of the United States supreme 
court. The first involves the constitutionality of the 
cotton tax law, and will be argued by Judge Curtis and 
Mr. Evarts against the government. The second con- 
cerns the constitutionality of the confiscation acts. This 
will be conducted by Messrs. Curtis and Cushing 
against the United States. The third comes upons 
writ of error from Kentucky, and involves the civil 
rights bill, the special case being that of a white man 
tried in a United States court for the murder of & 
negro. Judge Black appears against the govern- 
ment, and will hold that it is unconstitutional to try 
in a United States court a citizen of a state, for mur- 
der, when the state courts are open. 


It would be interesting to know from what source 
the many popular errors concerning legal matters 
have been derived. We have already (vol. 1, p. 56) 
noticed the wide-spread and mischievous notion that 
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no one Lut a coroner must interfere with the body of 
one who has died a violent death; and we have had 
our attention called to several others, which, if not so 
mischievous, are quite as absurd. In talking with a 
dient recently, about some witnesses in a cause pend- 
ing, he informed us that a certain person could not be 


sworn because he had signed a “lie bill.”” On con- 
fessing our ignorance of what a “lie bill” was, we 
were told that, many years before, the said per- 
son had signed a paper confessing that he had not 
strictly adhered to the truth about some matter, and 
that that was a “lie bill,’’ and was a bar to his being 
awitness forever after. Another notion, which seems 
to be quite universal, is that a testator must leave 
each of his heirs at law at least a shilling, or “‘ the will 
will be broken.’”” We believe there are several other 
equally curious errors, among which we now recall 
the following: that if a criminal has hung an 
hour, and revives, he cannot be afterward executed ; 
that a funeral passing over any place makes it a 
highway ; that second cousins may not marry, though 
first cousins may; that leases are made for the term 
of 999 years, because a lease of 1,000 years would 
create a freehold. 


As will be seen by our court of appeals abstract of 
last week, that court also has decided that congress 
has no power to prescribe rules of evidence to state 
courts, and that therefore the act of congress which 
declares that certain instruments should not be re- 
ceived as evidence in any court unless stamped as 
required by the act, is to be understood as applicable 
only to the courts of the United States. This decision 
was based solely on the decision of the supreme court 
of Massachusetts in the case of Carpenter v. Snelling 
(see ante, p. 231). The supreme court of Michigan 
has recently made a like decision (see ante, p. 335). 


The supreme court of Michigan has attempted, in a 
decision which we shall print next week, to establish 
adoctrine as to the liability of municipal corporations 
for neglect to repair streets, which seems to be clearly 
contrary to the current of authority. While admitting 
the liability of such corporations for active misconduct 
or malfeasance, it holds them to be not liable to acivil 
action for nonfeasance or mere neglect to repair. We 
had supposed it to be settled from the time of Henley 
v. Lyme Regis that whenever an individual or a cor- 
poration, for a consideration received from the sover- 
eign power, has become bound by covenant or agree- 
ment, either express or implied, to do certain things, 
such individual or corporation is liable, in case of 
neglect to perform such covenant, not only to a pub- 
lie prosecution by indictment, but to a private action 
at the suit of any person injured by such neglect. 
This has been held to be good law, time and again, by 
the court of appeals of this state, as well as by the 
highest courts of many of the other states. The dis- 
tinctions drawn by Chief Justice Campbell are very 
nice; but until we shall have an opportunity of ex- 
amining the matter more at length, we must hold to 
the conviction that Mr. Justice Cooley’s opinion is 
More in accordance with the established law. 


The excessive voluminousness of law reports has 
for many years imposed upon the profession in this 
country a burden which the lawyers of the last cen- 








tury did not experience. In 1801 the sum total of 
American reports, both federal, state and colonial, did 
not exceed thirty-five volumes, although previous to 
that time the courts had passed upon and settled as 
great a number of important questions as it has since 
been their fortune to adjudicate. In the past seventy 
years, however, the judiciary of the United States have 
not hidden the fruits of their wisdom from the public 
eye. Instead of being confined within the limits ofa 
scant two score of meager books, the lucubrations of 
our courts are spread abroad throughout the magnifi- 
cent extent of two thousand massive volumes. We 
already exceed by some hundreds the aggregate num- 
ber of reports of the courts of England, Ireland and 
Scotland, although the British reporters have not of 
late years been at all backward in the multiplication 
of volumes. The result is, tiat even our leading law- 
yers, as a rule, no longer attempt to keep up with the 
reports of other states or of England, being satisfied 
if they are able to possess or peruse those of their own 
state and of the United States courts; and in the larger 
states it is rapidly becoming difficult for the practicing 
attorney to post himself upon even his own state re- 
ports, other than those of the court of last resort. 

That this multiplicity of reports is wholly disad- 
vantageous, we do not claim. The peculiar structure 
of our government renders numerous series of re- 
ports in a certain degree necessary. While, with a 
single exception, our states have the same funda- 
mental body of jurisprudence, the common law, the 
superstructure of statutory enactments, varies in 
every one. Thus the judicatory of each state is 
charged with the exposition of a code in many 
respects unlike that of any one of its neighbors. In 
this manner is being built up as many different sys- 
tems of law as there are constituent divisions of the 
nation, and each system must have its reports. We 
have, in consequence, to-day thirty-seven states and 
one territory, within each of which are now issued 
one or more series of reports. Added to this are the 
reports of the federal courts, whose jurisdiction, either 
exclusive or co-ordinate, is yearly being extended by 
constitutional amendment or the legislation of con- 
gress. Another cause of the increasing number of 
reports is found in the altered method of living and 
doing business of the present generation. At the 
incoming of the present century all the great princi- 
ples of jurisprudence had been clearly and accurately 
laid down by the courts of England. But it was not 
then determined how those principles would operate 
when applied in the daily transactions of a people 
who should live, move and have their being in a way 
so dissimilar from that of their ancestors, that one 
would hardly recognize their lineage. 

To so mould the ancient law that it would harmonize 
with modern customs and ideas has been no brief or 
easy task, and we cannot wonder that the reasoning 
of our courts in accomplishing this duty has been 
elaborate and diffuse. ; 

But whatever the causes may have been, or the ad- 
vantages may be, of giving to the public so great a 
multitude of decisions, the evils resulting therefrom 
to the profession at large, already more than counter- 
balance the good. We have remarked that the lawyer 
can no longer keep up with the published adjudications 
of courts within whose jurisdiction he does not practice 
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Indeed he is now unable to carefully examine the 
digests of these adjudications in preparation for his 
daily duties, and must be satisfied with a hasty exam- 
ination of the reports of his own state. He knows 
that beyond the boundaries which confine him there 
is much that would be useful and perhaps essential to 
him, but he has neither the time nor the strength, 
and frequently not the opportunity, to seek out what 
he needs or desires. 

We have long felt that sooner or later the profession 
in America will demand some change in our systems 
of reporting, a change whereby the wheat and the chaff 
of litigation may be separated. Indeed, we have 
confidence that the time for such a change is not far 
distant, and if any one learned in the law desires to 
discharge the obligation which each man owes to his 
profession, we believe he can do it in no better man- 
ner than by inaugurating a system of reporting which 
shall furnish to the bench and bar of America the best 
results of their united labors. 


—— -~er - 


DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF MICHIGAN.* 


BAR, See Estoppel. 
BOUNDARIES. See Riparian Rights. 


CONTRACT. 

1. Contract for services: duties of employees.—One em- 
ployed by the year, on a salary, is bound to devote his 
time diligently and faithfully to the business interests 
of his employers, and to do nothing which will hinder or 
compete with those interests; but this will not prevent 
his rendering civilities and services for others which do 
notconflict with his duties to his employers. And in 
seasons of leisure, or when their work cannot be done, 
he is his own master. Geiger et al. v. Harris. 

2. A traveling commercial agent commits no violation 
of duty by taking, gratuitously, orders for goods upon a 
house in whose service he has formerly been engaged; 
he not having solicited them, and it not appearing that 
such orders were in any way prejudicial to the interests 
of his employers. Ib. 


COMMON CARRIERS, 


1. Passengers: duties and liabilities of railroad companies 
and conductors to passengers. — A carrier of passengers is 
not required by the common law to put out a trespasser 
at one place rather than at another; and, while the law 
will not permit a person to be wantonly exposed to peril, 
there is no rule which requires any consideration to be 
shown for the mereconvenience of a wrong-doer. The 
Great Western R. R. Co. v. Miller, 

2. A railroad conductor represents the company in the 
whole management of his train; his position is similar 
to that of master of aship; and, in the expulsion of a 
passenger from the train, he will be regarded as acting 
in the line of his employment. But it does not follow 
that the responsibility of the company is the same as the 
conductor’s. For aggravations that may arise out of his 
wantonness and malice, the employer will not stand on 
the same footing with the agent. Ib. 


CRIMINAL LAW. 


1. Indictment : degrees of offenses : conviction of lower degree 
than the offense charged: statutory classification, —The rule 
at common law, that, when an indictment charged an 
offense which included within it another less offense, 
or one of a lower degree, the defendant, though acquitted 





* From Hovey K. Clarke, Esq., State Reporter; to appear in 
vol. 19 ‘Michigan. Reports. ? 





of the higher offense, might be convicted of the less, iy 
not subject in this state to the qualification that, upon 
an indictment for a felony, the defendant cannot be con- 
victed ofa misdemeanor. John Hanna v. The People, 

2, The statute of this state (Comp. L. 25952), which enaets 
that, “‘upon an indictment for an offense, consisting of 
different degrees, the jury may find the accused not 
guilty of the offense in the degree charged, and may fing 
him guilty of any degree of such offense inferior to that 
charged in the indictment, or of an attempt to commit 
such offense,” is to be construed as extending to al] 
offenses of different grades or degrees of enormity, wher. 
ever the charge for the higher grade includes a charge for 
the less. Ib. 

8. Assaults are substantially divided by the statute 
into degrees; and an indictment for any of the higher 
grades or assaults, with various degrees of aggravation, 
must include the inferior degree of simple assaults; or if 
the higher degree is charged, including a battery, the sim. 
ple assault and battery are included, and the defendant 
may be convicted of the included offense only. Ib, 

4. Information under the statute: preliminary examination, 
—It is no objection to a conviction for a misdemeanor 
that, upon an information under the statute fora felony, 
the accused had not been examined on the charge 
for a misdemeanor. The examination upon the trans- 
action, claimed to constitute the higher offense, is an ex- 
amination on the minor charge included init. Ib. 

ESTOPPEL. 

1. Of record: judgment: substance of issue. — & party is es- 
topped to deny the validity of a contract fer the sale of 
chattels, on which he has brought an action for the breach 
of a warranty contained in it, and obtained a judgment 
thereon. Such judgment affirms the validity of the con- 
tract; and by such judgment all facts necessarily within 
the issue become, as between the same parties, res adju- 
dicata. Barker et al. v. Cleveland, 

2. To constitute a judgment in one case a bar to another 
action, it is not essential that the object of the two suits 
should be the same; nor that the parties should stand in 
the same relative position to each other; nor is it neces- 
sary that the point in controversy should have been actu- 
ally litigated in the first suit; it is sufficient if its deter- 
mination was necessarily involved in the judgment, Ib, 

3. A breach of a warranty may be the cause of action on 
which a plaintiff declares, or it may be a defense against 
an action onacontract; in both cases the pleader affirms 
the contract, and the point for determination is the same, 
Ib. 

4, But an action of damages, occasioned by a breach of 
a warranty on asale of chattels, does not present the same 
issue as an action to recover back money paid upons 
rescinded contract; and proof of part payment on a con- 
tract would not be within the issue of an action founded 
solely on the breach of warranty, and nothing concerning 
such part payment would be concluded by the judgment 
on the breach of the warranty. Ib. 

5. Nor would an action for the purchase-price of chattels 
be affected by a judgment on a breach of warranty con- 
tained in the same contract. Ib. 


EXEMPTION FROM TAXATION. See Taxation. 


INSURANCE COMPANIES. See Mandamus. 


JOINT OWNERS. 

1. Of a vessel: liability to each other for repairs. — Joint 
owners of a vessel are bound to pay each other his own 
share of the expense of repairs; and, without clear evi- 
dence of a special agreement to the contrary, the law will 
imply a promise to pay accordingly. Sheehan v. Dal 
rymple. 

2. Expenditures made in Canada by one of two parties 
jointly interested, and paid in Canada money, entitle the 
party who made them to recover at the rate of what the 
Canada money cost, provided it did not exceed the mar 
ket rate in our currency. Ib. 
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JURISDICTION. 

1. Venue : jurisdiction in cases of torts committed abroad.— 
The jurisdiction of our courts in actions for torts com- 
mitted in foreign countries is undoubted ; but its exercise 
ean only be claimed as a matter of comity; and when by 
the pleading, or on the trial, it appears that our tribunals 
are resorted to for the purpose of adjudicating upon mere 

nal torts, committed abroad, between persons who 
are all residents where the tort was committed, the court 
may properly decline to proceed further. T’he Great West- 
en Railway Company of Canada v. Miller. 

2, Pleading: statutory damages.— When the liability of a 

results from the violation of a foreign statute, a 
party relying on it, in an action for damages on such lia- 
bility, must set out the statute and the facts showing a 
case within its provisions, in his declaration. Ib, 


MANDAMUS. 


1. When awarded.— When a statute imposes a specific 
duty, either in express terms or by a fair and reasonable 
application, and there is no other specific and adequate 
remedy, the writ of mandamus may be awarded to com- 
pel the performance of the duty. The People v. The State 
Insurance Company. 

2. Corporations : examination of insurance companies : legis- 
lative power. — It is within the power of the legislature to 
provide for an examination into the affairs of insurance 
companies, doing business in this state; and this exam- 
ination may be enforced by mandamus. Ib. 

$8. An insurance company incorporated under the laws 
of this state, and allowed by act No. 136, of the laws of 
1969, until the 3lst day of January, 1870, to conform to the 
provisions of that act, may be required to submit to the 
examination authorized by that act before that time. Ib, 


POWER OF LEGISLATURE. See Tazation. 


RIPARIAN RIGHTS. 


Boundary between adjoining owners, — The boundary be- 
tween adjoining riparian owners is to be determined 
by extending a line from the boundary at the shore, per- 
pendicularly, to the general course of the stream opposite 
that point. Lorman v. Benson, 8 Mich. 18; Rice v. Ruddi- 
man, 10 id. 125, recognized and approved. John Clark v. 
Campan et al. 

TAXATION. 

1, Power of a state legislature to grant perpetual exemption 
from taxation : state bounties for the encouragement of manu- 
Jactures. — If a state legislature has power to enter intoa 
contract with individuals, forever exempting property 
from taxation, it will not be assumed that it has under- 
taken to do so in any case unless the language employed 
istoo plain toadmitofadoubt. The Hast Saginaw Manu- 
facturing O. v. The City of East Saginaw et al. 

2 The offer of a bounty by a state, by way of encour- 
aging manufactures, is subject to be recalled at any time, 
except as to so much as is already earned while the 
promise is a continuing one. Ib. 

%. The state of Michigan passed an act to encourage the 
manufacture of salt. By one section a bounty of ten 
cents a bushel on salt manufactured within the state 
was promised, and in another all the property employed 
in the business was exempted from any species of taxa- 
tion. Two years later the act was amended so as to limit 
the exemption from taxation to five years. When the 
five years expired, one of the corporations previously 
engaged in the business filed a bill in equity, to restrain 
the collection of a tax which had been assessed upon its 
Property, claiming that the exemption was in the nature 
ofa contract between the state and parties engaged in 
the manufacture, and was perpetual, and the state was 
Prohibited by the constitution of the United States from 
Passing any law impairing its obligation. Held, that 
the act first mentioned was, in its nature and purpose, 
only a bounty law and not a contract; that it might be 
Tepealed at any time, and the fact that injurious conse- 





quences might result to individuals from such repeal 
was no more an impediment to legislative action, than 
would be similar results from general laws in any other 
case; that if repealed, all that individuals who acted 
under it could claim would be the money bounty on the 
salt actually made, up to that time, and the exemption 
from taxation to that time, but they could not claim 
that, for any purpose, the act should continue in force 
for their benefit in the future. Ib, 


SUPREME COURT OF MAINE.* 


ASSUMPSIT. 

1. Joint promise. —To maintain assumpsit for goods sold 
and delivered against two defendants, the plaintiff must 
show a joint promise by the defendants, Fuller and an 
other v. Miller and another. 

2. Proof that the goods were delivered upon the credit 
of one of the defendants as original promisor is not suffi- 
cient to bind both, Ib. 


COMMON CARRIERS. 

1. Liability of, for willful misconduct of servants. — A com- 
mon carrier of passengers is responsible for the willful 
misconduct of his servant toward a passenger. Goddard 
v. The Grand Trunk Railway of Canad 

2. A passenger who is assaulted and grossly insulted in 
a railway car by a brakeman employed on the train has 
a remedy therefor against the company. Ib. 

8. If a brakeman, employed on a railway passenger 
train, assault and grossly insult a passenger thereon. 2n4@ 
the company retain the offending servant in théir service 
after his misconduct is known to them, they will be 
liable to exemplary damages, Ib. 

4. The plaintiff, e highly respectable citizen, and a pas- 
senger in the defendants’ railway car, on request, surren- 
dered his ticket toa brakeman authorized to demand and 
receive it. Shortly after, the brakeman, without provo- 
cation, approached the plaintiff in his seat, and, accost- 
ing him in a loud voice, denied, in the presence of the 
other passengers, that he had seen or received the plaint- 
iff’s ticket, and, in language coarse, profane, and grossly 
insulting, called the plaintiff a liar, charged him with 
then attempting to evade the payment of his fare and 
with having done so before; and leaning over the plaint- 
iff, then in feeble health and partially reclining in his 
seat, and bringing his fist down close to his face, vio- 
lently shook it there and threatened to split the plaintiff 
head open, and to spill his brains right there on the spot, 
with much more to the same effect. The defendants, 
although well knowing the brakeman’s misconduct, did 
not discharge him, but retained him in his place, which 
he continued to occupy at the time of the trial. The jury 
was instructed that the case was a proper one for exem- 
plary damages, and they returned a verdict for $4,850, 
which the court declined to set aside. Ib. 





DECLARATIONS. See Promissory Note. 


DEED. 


1. Conveyance of easement. —Two deeds, executed and 
delivered at the same time by the same grantor to differ- 
ent grantees, one conveying one parcel of real estate, 
with an easement in another parcel, and the other deed 
conveying the latter parcel but reserving the easement, 
are to be construed together. Knight v. Dyer. 

2. A party claiming an easement in land without right 
acquires the right by a deed of confirmation from the 
owner in which he “confirms, acknowledges, and 
grants” the easement to be used by the grantee, his 
heirs and assigns, *‘ without denial, obstruction or hin- 
derance.”’ Ib. 

3. Though a deed of land with an unrecorded bond of 
defeasance constitutes a mortgage as between the parties, 





*From W. W. Virgin, Esq., Reporter, to appear in 57 Maine 
Reports. 
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yet as to the public without notice, the grantor is as of 
record the owner of the fee. Ib. 

4. When such owner conveys an easement in the prem- 
ises,even without consideration, and his grantee con- 
veys it to a third person for a valuable consideration, the 
grantees having no knowledge of the bond of defeasance, 
the last grantor acquires such title as the record gives 
him. Ib, 

DISSEISIN. 


A person who has conveyed land by deed of warranty 
may acquire a subsequent title thereto by disseisin. Traip 


v. Traip. 
EVIDENCE. See Suffrage. 


HIGHWAYS. 

1, Notice of defect in: instruction. — There is no rule of law 
prescribing for what length of time the continuance of 
an open, visible defect in a highway shall constitute no- 
tice of its existence. Colley v. Inhabitants of Westbrook, 

2. An instruction that, if the jury should find a legal de- 
fect, and that it was open and visible during the whole 
of a certain month, such fact would constitute sufficient 
notice, is erroneous. Ib, 


INDICTMENT. See Suffrage. 


INSURANCE, 


1. Construction of policy. — The body of a policy on a cargo 
of molasses provided that the company were “ not liable 
for leakage on molasses. . . unless occasioned by strand- 
ing or collisicon.”” The margin contained the following 
memoranda: “On mclasses. ,.if by shifting of cargo 
owing to stress of weather, any casks become stove or 
broken, and the staves started by each other, so as to 
lose their entire contents, and the same amount to fifteen 
per cent on the quantity laden (being five per cent over 
ordinary leakage), the said excess of five per cent or over 
on the quantity shipped to be paid for by the company ; 
but this company not liable for leakage arising from 
causes other than as above mentioned.” Held, 1. That 
thecompany were not liable for any loss by leakage unless 
occasioned by stranding; nor, 2. For any loss by shifting 
of the cargo unless it amounts to fifteen per cent of the 
whole quantity laden. McLaughlin and others vy. Atlantic 
Mutual Ins. Oo. 

2. Such memoranda upon the margin of a policy are a 
part of the contract of insurance. Ib. 

8, IMegal assessments. — Where the charter of a mutual in- 
surance company provides that the deposit note shall be 
payable in part, or in whole, when the directors deem 
the same requisite for the “ payment of losses or other 
expenses,” and the remainder, after deducting such pay- 
ment, to be relinquished to the signer; that every mem- 
ber “shall pay his proportion of all losses and expenses 
accruing in and to the class in which his property is em- 
braced ;” and that the policy shall create a lien upon the 
property insured for the security of the deposit note, 
“and the cost which may accrue in collecting the same ;”’ 
an assessment of ninety-five per cent additional to the 
actual losses in a certain class upon the premium notes 
in such class, to “meet estimated bad debts, interest, ex- 
penses and costs of collection,” is illegal. York Ob. 
Mutual Fire Insurance Co, v. Bowden. 

4, Notice of loss.—The defendants, by their policy num- 
bered 72,272, promised the plaintiff to pay him the amount 
insured upon his house within three months next after a 
loss and “notice thereof given,” by the plaintiff, “in 
writing, to the secretary, within thirty days from the 
time such may have happened.”’ In less than a week 
after the loss, the defendants’ local agent gave the secre- 
tary a written notice of the following tenor: ‘“ James R. 
Works, of ...... requests me to notify you that his house, 
insured in policy No, 72,272, was totally destroyed by fire 
on the 29th ult.;” to which the secretary replied by let- 
ter, acknowledging the receipt of the notice, and declar- 





ing that it will receive the attention of the directors at 
their first meeting, and that “in all probability some 
one will be there to prepare the necessary papers before 
that time.” In an action on the policy, held, that no ob. 
jection ever having been made to the notice, all excep. 
tion thereto was thereby waived. Works v. Farmery 
Mutual Fire Insurance Company, 


PRACTICE, 


Ad damnum. — Where this court has jurisdiction of the 
parties and subject-matter in a writ returnable thereto, 
and the ad damnum is fixed at a sum below the jurisdic. 
tion of this court, but within the exclusive jurisdiction 
of the superior court, the ad damnum may, before trial, 
be increased, so as to bring the action within the juris. 
diction of this court. Merrill v. Curtis. 


PROMISSORY NOTE. 

1. For liquor : pr yptive wit — The indorsee ofa 
negotiable promissory note given for intoxicating liquors 
sold in violation of law, is presumed to be the “ holder” 
thereof ‘for a valuable consideration and without notice 
of the illegality of the contract.” Bazter v. Ellis and 
another. 

2. The payee is a competent witness to overcome that 
presumption. Ib. 

3. In an action by the indorsee against the makers of 
such a note, the makers are not competent witnesses to 
prove its illegal inception until notice of such illegality 
or its equivalent is brought home to the plaintiff. Ib, 

4, The declarations of the payee are not admissible to 
prove himself the holder after its maturity, unless it 
affirmatively appears that he held the note when he 
made the declarations. Ib. 





RIPARIAN RIGHTS, 


Log-owners are liable to the riparian proprietor for the 
actual damages caused by traveling upon the banks of a 
floatable stream, for the purpose of propelling their logs, 
Hooper v. Hobson, 

SALE. 

When complete.—On April 30, 1868, the plaintiff by his 
agent verbally negotiated with the defendant to sell to 
the latter 170 barrels and six half-barrels of mackerel at 
a specified price, and being all the mackerel stored in 
agent's store-house. On May Ist, following, the defend- 
ant paid the plaintiff's agent $600, and received a written 
paper reciting the receipt of “‘$600 on account of mackerel 
in store No, 10 Long Wharf, at the purchaser’s risk as re- 
gards fire.” The next day the defendant caused each 
barrel to be examined by acooper, who refilled with pickle 
such as needed it, and found two in which the fish had 
rusted, which were subsequently excepted and carried 
away by the plaintiff's agent. On or before May 9th, the 
defendant had paid $2,000 on account of the mackerel. 
During the night of May 9th, fifty barrels were stolen. 
Subsequently, and at different times, the remaining bar- 
rels were taken away by the defendant. Held, that the 
sale was complete, and that the loss of the mackerel 
stolen fell upon the vendee. Chase v. Willard, 


SERVANTS, LIABILITY OF EMPLOYERS FOR WILLFUL MIS 
conpDuct oF. See Common Carriers. 


SUFFRAGE. 

1. When right not to be denied: indictment: evid — No 
citizen of this state can be deprived of the right of suf 
frage under the act of congress of March 2, 1865, ch. 7, 
221, until after conviction and sentence by a court-mar 
tial of the United States. State v. Symonds. 

2. An indictment for illegal voting at an election of 
state officers, based upon a disqualification by reason of 
desertion from the army of the United States, must spe 
cifically set forth the crime of desertion. Ib. 

3 Evidence of the defendant’s admission of the crime 
of desertion is not admissible in support of an iadict- 











a2. 2B W 


THE ALBANY LAW JOURNAL. 


375 











ment for illegal voting not containing any allegation of 
desertion. Ib. 

4, Nor isthe unauthenticated roll of the company to 
which he belonged. Ib. 


WITNESSES. See Promissory Note. 


SUPREME COURT OF PENNSYLVANIA.* 


FIXTURES. 


1. Buildings erected by the government : physical uttachment 
not the criterion : license. — During the rebellion the United 
States erected barracks on the common of York, and 
afterward converted them into a military hospital, 
adding other buildings. After the war the government 
offered the buildings for sale, the buildings to be re- 
moved. Held, that the officers of the government could 
not be restrained from so doing. Meigs’ Appeal. 

2 In determining what is a fixture, the notion of physi- 
cal attachment is exploded; it is now determined by the 
character of the act by which the structure is put into 
its place, the policy of the law connected with its pur- 
pose, and the intention of those concerned. Ib, 

8. The common had been granted to be kept as an open 
common forever for the use of the borough, and for no 
other purpose; the borough authorities had therefore no 
power to assent to the erection as permanent fixtures, 
and it was their duty to prevent it if so intended. Ib. 

4. The emergency, and all the acts of the government, 
show that these were not permanent buildings, but tem- 
porary, to be used during the continuance of the war, 
and whilst the necessities of the government made this 
location convenient for military purposes, Ib. 

6. By suffering the United States to put the structures 
where, as permanent buildings, they would be nuisances, 
the borough is estopped from declaring that the United 
States intended to annex their chattels to the freehold, 
and that they were tortfeasors, to be treated as dedicating 
their property to the public. Ib. 

6. A license to use the land of another temporarily may 
be inferred from circumstances. Ib. 

7. A permanent right to the use of structures built on 
the land of another, with his assent, may be acquired by 
tae expenditure of money and labor. Ib. 

8. A court of equity does not enforce penalties and for- 
feitures. Ib. 

GOOD-WILL. 

1. Of a business.--A banking firm dissolved and ap- 
pointed a partner to liquidate: on tle dissolution, he 
commenced banking in the firm house on his own ac- 
count under the firm name, and also settled the firm 
business there, Held, that under the circumstances he 
was not chargeable with the valueof the good-will. Mus- 
selman and Clarkson's Appeal. 

2. It seems “ good-will” did not exist independently of 
the property in which the business was carried on. Ib. 

8. “Good-will”’ is property in some circumstances. Ib. 


GUARDIAN AND WARD. 

Guardian’s account with ward.—A guardian in his ac- 
count charged himself with “cash” received for his 
wards; part of the amount was not actually cash, but se- 
curities, After his death, his executors assigned the same 
securities to the succeeding guardian, leaving a balance 
stilldue the wards. The estate of the first guardian be- 
ing insolvent, it was held, that in the distribution of his 
assets, the dividend should be made on the balance due 
the wards after deducting the securities assigned. Patton 
and Ruthrauff’s Appeal. 


INJUNCTION. See Equity. 


INNKEEPER. 


1, Liability of for money intrusted to servant: duties and 
responsibilities of innkeepers. —Tully went to Houser’s inn, 





*From P. F. Smith, ., State Reporter, to appear in volume 
of his reports. mm sisi ate 





purchased liquor, etc., and gave money for safe-keeping 
to one in the bar-room, as to whom there was evidence 
that he was bar-keeper; the money was lost. The court 
properly instructed the jury that if Tully was a guest and 
gave his money to the bar-keeper, or, if not in fact bar- 
keeper, was acting in a capacity from which an author- 
ity to receive the money on the credit of the house might 
be inferred, he could recover, if the money was intrusted 
to him on the credit of the inn; but if Tully was not a 
guest, or intrusted the money on the individual credit 
of the bar-keeper, he could not recover. Houser v. Tully. 

2. An innkeeper extends a general invitation to trav- 
elers, and receives a reward for his hospitality, from 
which result corresponding duties, one being to protect 
the property of his guests. Ib. 

8. An innkeeper is bound to take all possible care of 
the goods, money and baggage of his guests deposited in 
his house or intrusted to his family or servants, and is 
responsible for their acts and the acts of other guests. Ib. 

4. An innkeeper is bound to provide honest servants, 
and to exercise an exact vigilance over all persons com- 
ing into his house as guests or otherwise. Ib. 

5. An innkeeper is bound to pay for goods stolen in his 
house from a guest; unless stolen by the servant or com- 
panion of the guest. Ib. 

6. In case of a loss at an inn, the innkeeper is liable 
although sick or absent. Ib. 

7. An innkeeper is not liable for the loss or embezzle- 
ment of his guest’s money when he does not deposit it 
on the security of the inn, but intrusts it to another guest 
or inmate in whom he reposes his confidence. Ib, 

8. On whose credit the guest deposits his money, etc., 
at an inn, is for the jury. Ib. 


IssugE. See Will. 


MECHANICS’ LIEN. 


1. Qu stion for jury: where work to be done: materials not 
used: who are contractors. — Under the act of April 14th, 
1855, § 2 (Mechanics’ Lien), where there is evidence that 
work and materials were for the same building, or for 
the same contractor, in the ordinary progress of the work, 
and from time to time, as it was needed, it should be sub- 
mitted to the jury, if any of the items were within six 
months of filing the claim. Singerly v. Doerr et al. 

2. It is no objection to a lien that the work is done by 
the claimant at a distance from the building, on materi- 
als furnished by the contractor. Ib. 

8. If the work be done for and on the credit of the build- 
ing, it makes no difference where it is done. Ib. 

4. Materials not used in a building, but bona fide and 
properly furnished for it, may be charged against it. Ib. 

5. The owner of a saw and planing-mill is not a sub- 
contractor; but, being employed by the contractor, claims 
on his own account. Ib. 

6. A contractor for the carpenter work only is a con- 
tractor within the Mechanics’ Lien Law. Ib. 

7. Lumber was furnished to be planed; book entries 
for planing, made at the time of delivery when finished, 
were good, Ib. 

8. Charges are good if made according to the nature and 
the usages in the particular business. Ib. 

9. The intent to give credit to the building may be 
shown by parol, and is not confined to evidence from 
book entries. Ib. 


PARTNERSHIP. See Bills and Notes; also Good-will, 


PRACTICE. 

1. In joint actions nolle pros, as to one defendant.— An ac- 
tion of debt was brought against three; one pleaded cov- 
erture; an award was found against the other two, and 
an appeal taken by one: the plaintiff suffered a nonsuit 
as tothe married woman. Held, that he might recover 
in the same action against the others. Weist v. Jacoby. 

2. A plaintiff in a joint action may enter a nolle pros. as 
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to a defendant pleading matters personal to himself as 
bankruptcy, infancy, coverture, etc. Ib. 


PROOF, BURDEN OF. See Transfer, pending suit. 
RECOGNIZANCE. See Bail bond, 
SPECIFIC PERFORMANCE. See Zquity. 


TELEGRAPH COMPANIES. 


1. Limiting liability by notice in blank forms.— One of the 
conditions of a telegraph company, printed in their blank 
form, was that they would not be liable for damages if 
the claim was not presented in sixty days from sending 
the message. Held, that the condition was binding on 
one sending a message on the printed form. Wolf v. The 
Western Union Telegraph Co. 

2. The condition was in very small type, but the head- 
ing directing to it was in conspicuous type. Held, that 
it was not obscure and deceptive. Ib. 

3. The employer must make claim according to the con- 
dition before he can maintain an action. Ib. 

4. Carriers may limit their responsibility by express 
contract, when it does not cover their own negligence, Ib. 


TRANSFER PENDING SUIT. 


1. Vendee to show bona fides: where there is any proof of 
Sraud, vendee to rebut it: receipt in deed.—R. sued J. On 
the day arbitrators were chosen on the suit J. transferred 
all his store goods to his brother D. by bill of sale under 
seal; a money consideration was stated in it, but there 
was no other evidence of the payment; D. went into pos- 
session. R. obtained judgment and levied on the goods 
sold. In an issue under an interpleader, the burden of 
showing bona fides and a valuable consideration was on 
the vendee. Redfield and Rice Manufacturing Co. v. Dysart. 

2. It was incumbent on the vendee to remove all doubt 
of fairness, even if possession accompanied the transfer. 
Ib. 

8. Where there is proof, however slight, of fraud in a 
sale, the burden of proving payment is on the vendee; 
which must be established by other evidence than the 
receipt of the deed, Ib. 

4, The sale of all a vendor’s goods pending a suit against 
him is a mark of fraud. Ib. 

5. As against creditors, the receipt in a deed is but hear- 
say, and is not evidence. Ib. 


WILL, 


1. Construction of devise : estate tail.—~ A devise, in 1867, “*to 
M. and the heirs of her body during her life, and in case 
she should leave issue, then at her death to go to such 
issue, and should M. die without leaving any issue, then 
I give, etc., said house, etc., to the daughter of W.,” is an 
estate tail in M., which became a fee by the act of April 
27th, 1855 (Estates Tail). Gast v. Baer. 

2. “Issue” is an apt word of limitation. Ib. 

8. When legacy vests: when contingent: when legacy bears 
interest. —A testator gave to G., a natural son, a minor, 
“* $2,000, and I direct my executor to expend such portion 
of said sum as shall be necessary to give to said G. a thor- 
ough education, if said G. should desire such education ; 
and I direct what amount of said $2,000 as may not be ex- 
pended in the education of said G. shall be paid to him 
by my executor when he comes of age.” G. had no other 
estate. Held, that the legacy vested at the testator’s 
death, and the legatee was entitled to the interest from 
that time. Cboper v. Scott. 

4. Where there is an antecedent absolute gift independ- 
ent of the direction and time of payment, the legacy is 
vested. Ib. 

5. Where there is no substantive gift, and it is only im- 
plied from the direction to pay, the legacy is contin- 
gent. Ib. 

6. As a general rule, a legacy does not bear interest un- 
til it is payable. Ib. 





7. Where the legatee is a minor child of the testator, in. 
capable of supporting himself, or one to whom the testa. 
tor stood in loco parentis, and no provision is made for hig 
maintenance, interest will be allowed on the legacy, a]. 
though not payable till a future time, whether it be par. 
ticular and vested, or particular and contingent, or resid. 
uary and vested or contingent. — 

8. A natural child sustains to a testator a relation dif. 
ferent from that of a stranger, by which he was under g 
morai obligation to maintain the child during infancy. Ib, 

9. The provision in this case showed that the testator 
intended to place himself in loco parentis to the legatee. Ib, 

10. It was the duty of the executor, as testamentary 
guardian, to invest the legacy at interest and account for 
the interest to the legatee, Ib. 


0 me 


DIGEST OF RECENT ENGLISH DECISIONs, 


(Ex. Ch. refers to Exchequer Chamber; H. of L. to House 
of Lords; Ex. to Court of Exchequer; Q. B. to Queen’s 
Bench; Ch. to Chancery ; See to the Rolls Court; ©, P, 
to Common Pleas, and 'L. T. R. to Law Times Reports, 
new style.) 


COVENANT. 


By railway company : to make ‘‘first-class”’ station: specific 
performance. — In 1838 land was sold by the plaintiff's pre- 
decessor in title to the railway company, and in the con- 
veyance the company covenanted that after the comple- 
tion of the railway a part of the land should at all times 
be used as a depot for coals and other merchandise, to be 
erected and built upon the west side, and should be for- 
ever thereafter used and employed as and for a first-class 
station or place for the purpose of taking up and setting 
down passengers,”” The line was completed in 1342, and 
buildings forastation called C. were erected and used 
without complaint for many years. In 1863 the plaintiff 
became possessed of the property of which the land sold 
formed part, and in 1869 he filed his bill complaining that 
the station in question was not treated as first-class, and 
praying for a decree of specific performance of the cove- 
nant, and for an injunction to restrain the use of the land 
except as a first-class station. Held (affirming the decis¢ 
ion of James, V. C.), that the plaintiff was entitled to have 
the station used as a first-class station for passenger traf- 
fic, and therefore that as many trains, excepting express, 
special and mail trains, as stopped at any station between 
the two termini of the line, must in each twenty-four 
hours stop at C.; but so much of his honor’s decree as di- 
rected a reference to inquire what additional conven- 
iences ought to be supplied was discharged, their lord- 
ships being of opinion that any objection which might 
have existed on the score of deficient accommodation at 
the station, had been waived by the lapse of time since 
the railway was opened. Hood v. The North-Eastern Rail- 
way Company, Ch., 23 L. T. R. 206. 


CRIMINAL LAW. 

Misd : endangering safety of passengers on rail- 
way. — Section 34 of 24 and 25 Vict. c. 100, enacts that who- 
soever, by any unlawful act, or by any willful omission 
or neglect, shall endanger, or cause to be endangered, the 
safety of any person conveyed or being in or upon a rail- 
way, or shall aid or assist therein, shall be guilty of 4 
misdemeanor. 

Two boys went upon premises of arailway company 
and began playing with a heavy cart, which was near the 
line. Having started the cart, it ran down an embank- 
ment by its own impetus. One boy tried to divert its 
course; the other cried to him “ Letit go.” The cart ran 
on without pushing until it passed through a hedge and 
fence of posts and rails, and over a ditch on to the rail- 
way ; it rested so close to the railway lines as to obstruct 
any carriages passing upon them. The boys did not at 
tempt to remove it. Held, that as the first act of moving 
the cart was a trespass, and therefore an unlawful act, 
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and asthe jury found that the natural consequence of it 
was that the cart ran through the hedge and so on to the 
railway, the boys might be properly convicted under the 
above statute. Rez. v. Monaghan and Granger, Assizes, 
BL. T. R. 168. 


custom. See Principal and Agent. 


GRANTOR AND GRANTEE, 


1. Separate deed of covenant by grantee: breach of covenant 
by sub-tenant Srom year to year: remedy against sub-tenant, 
—A grantee in fee of a piece of building land covenanted 
by aseparate deed with the grantor, that, during twelve 

and a half, no building on the premises should be 
used for *‘ the sale of ale, beer, wine, porter, or as an inn, 
public house or beer-house.” He built a house on the 
land, and let it from year to year to a tenant, who opened 
itasa public house, The grantee said he had no knowl- 
edge of the restriction, but this statement was disproved. 
‘Upon bill for an injunction against the grantee and 
his tenant, held, that no relief could be had against the 
tenant, who, if he had asked his lessor, would have been 
told there was no restriction, and, if he had seen the con- 
yeyance, would have found none; and bill, as against 
him, dismissed with costs. Carter vy. Williams, Ch., 23 L. T. 
R. 183. ’ 

INSURANCE COMPANIES. 


1. Amalgamation: policy: novation of contract by policy- 
holder. —In 1852 C, insured his life with the T. Company, 
which, in 1857, amalgamated with the A. Company, no- 
tice whereof was given to every policy-holder by both 
companies, which informed them that the united compa- 
nies were now responsible for the sums assured, re- 
quested that all future payments might be made to 
them, and that the policies might be sent in for indorse- 
ment by those united companies. C. received these 
notices, and, although he never sent in his policy as 
requested, he paid the accruing premiums to the united 
company, and took receipts from the A. Company, which 
receipts were, however, stamped with the letter T., and 
bore the number originally marked on the policy of the 
T. Company. In 1863 the A. Company paid a bonus, ex- 
pressed to arise from its surplus profits, to policy-holders, 
and, among such payments, was one to C., who drew 
upon the bankers of the A. Company for the amount 
allotted to him. In 1867 he assigned his policy to N., the 
assignment expressing that it was a policy in the T. Com- 
pany, then amalgamated with the A. Company, and, after 
this, N. paid two more premiums, In 1869 the A. Com- 
pany was ordered to be wound-up; C. died about the 
same time, and N. presented a petition praying that the 
T, Company might also be wound-up: held (affirming the 
decision of James, V.C.), that there was a complete no- 
vation of the contract, both by C. and N,, and a conse- 
quent release of the liability of the T. Company, and the 
petition was dismissed with cost. Re The Times Life 
Assurance and Guarantee Company, Ch., 23 L. T. R. 181. 

2. The company is the proper party to oppose such a 
petition, and where shareholders appear to oppose it, 
they must do so at their own costs. Ib. 


MARITIME LAW. 


Charter-party : demurrage : contract to discharge in the cus- 
tomary manner: delay in discharge caused by unforeseen 
Occurrence.— Where a charter-party is silent as to the 
time to be occupied in the discharge of the cargo at the 
port of unloading, the contract implied by law is that 
the merchant and the shipowner shall each use reasona- 
ble dispatch in performing his part of the undertaking; 
and if a delay in discharging the cargo be caused by some 
unforeseen occurrence over which the merchant has no 
‘ontrol, he is not responsible for the loss occasioned by 
the delay. The defendants chartered the plaintiffs’ ship 
tocarry a cargo to Lima, and there discharge it in the 
customary manner, the charter-party containing no stip- 
ulation as to the time within which the cargo was to be 





unloaded, The vessel arrived at Callao, the port of Lima, 
and proceeded to discharge her cargo in the manner 
usual there. On the rumored approach of the Spanish 
fleet to bombard the town, the authorities prohibited the 
further landing of goods, and the discharge of the cargo 
was consequently suspended, The vessel remained for 
seven days, and was then ordered away to be out of dan- 
ger of bombardment; on her return the remainder of 
the cargo was discharged. It having been found by a 
jury that there had been no unreasonable delay in dis- 
charging the cargo, whether the ordinary or extraordi- 
nary state of circumstances existing at the port was 
looked at: Held (affirming the judgment of the Queen’s 
bench), that the defendants were not liable for demurrage 
for the seven days during which the discharge of the 
cargo was suspended by order of the authorities at Callao, 
Ford and others v. Cot th and ther,-Ex, Ch., 23 L. T. 
R. 165. 





PRINCIPAL AND AGENT. 


Broker: contract: usage of trade.—Plaintiffs, tallow 
brokers in London, were commissioned by defendant to 
buy a specified quantity of tallow for the next settling 
day. Plaintiffs, having at the same time orders from 
other customers to buy tallow, bought the aggregate 
amount (delivery to be made on the next settling day) 
of S. and others, and regular bought and sold notes passed 
between plaintiffs and thesellers. Neither 8S, nor plaint- 
iffs disclosed their principal’s name, but by these notes 
contracts were made between plaintiffs and the sellers, 
by which each became personally bound to the other. 
Plaintiffs then sent to defendant a bought note in the 
following form: “To Mr. R. Bought for your account — 
tons of tallow,” (being the quantity ordered by defend- 
ant.) Then followed a description of the quality, price, 
and other terms of the contract. This note was signed by 
plaintiffs as ‘‘sworn brokers,” and it corresponded, ex- 
cept as to quantity, with the contracts which plaintiffs 
had previously made with their sellers. All this was 
done in accordance with the usage of the London tallow 
trade, by which, moreover, plaintiffs, unless the tallow 
were delivered by the seller and accepted by them, were 
entitled or bound (according as tallow rose or fell in the 
market before delivery day) to receive from or pay to the 
seller the difference in price; and, on the other hand, 
unless the tallow were delivered by them and accepted 
by their principal, were entitled or bound (as the case 
might be), to receive from, or pay to, their principal, the 
difference in price. The defendant, however, did not 
know any thing about this usage. The price of tallow 
having fallen before delivery day, and one of the princi- 
pal sellers to plaintiffs having failed, and being indebted 
to them, plaintiffs’ set off against his debt to them the 
difference in price of the tallow bought of him, as a debt 
owing by them to him, and no tallow at all passed be- 
tween them. Defendant having by this time learned 
what had been done, refused to accept other tallow which 
plaintiffs then tendered to him, and refused to pay to 
them the difference between the contract and the then 
market price. In an action to recover this difference, 
either as damages for not accepting tallow, or on an im- 
plied indemnity, — Held (per Bovill, C. J., and M. Smith, 
J., dissentientibus Willes and Keating, JJ.), that the usage 
was good, and that the plaintiffs were entitled to recover. 
Mollett and others v. Robinson, C. P., 23 L. T. R. 185. 


SOLE. See Will. 


WASTE, 

Tenant for life: remainderman in fee: unity of character 
in same person: collusive waste: grounds of interference of 
courts of equity. — Where a tenant for life, impeachable for 
waste, cut timber, but there was no one to bring an ac- 
tion, because he also happened to be owner of the first 
estate of inheritance, and died, it was held, that a bill for 
an account would lie against his estate, at the suit of a 
tenant for life in possession, on the principle that courts 
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of equity will interfere where they find collusive waste 
going on between a tenant for life and the owner of the 
first estate of inheritance; and so, also, where the two 
characters of tenant for life and remainderman in tail or 
in fee happen to meet in the same person. But, in order 
to justify the interference of the court, acis amounting 
to collusion must be proved ; and if it be shown that the 
tenaut for life was laying out more than the value of the 
timber which he cut, in permanent improvements on the 
settled estates, the bill will be dismissed. Birch- Wolfe v. 
Birch, Ch., 23 L. T. R. 216. 





wILL. 


1, Construction: “ sole’’ use: marriage settlement, — A tes- 
tator devised his freehold and leasehold estates to trust- 
ees upon trust, after payment of the head rents and cer- 
tain annuities, to stand seized of the residue of the rents 
and profits in trust for the “‘sole use”’ of his daughter, 
H. E., and her assigns. By the same will, the testator 
directed his executors to pay tu the trustees, within twelve 
months after his decease, a sum of 2,000/. to be held by 
them upon trust to pay the dividends and interest to his 
daughter, B. M., for life, “her receipt to be a sufficient 
discharge for the same,’’ and after her death to pay the 
same to her children, and, in default of such children, to 
pay the corpus to his daughter, H. E., her executors, ad- 
ministrators, or assigns. H. E. was unmarried, and B. M. 
was married at the date of the will. Held (affirming the 
judgment of the court of appeal in chancery, Ireland), 
that the words “sole use”’ did not exclude the rights of 
H. E.’s husband; the purpose of this phrase appearing, 
on the construction of the will, to be to show the testa- 
tor’s intention that H. E. should have the property free 
from any interest of any other member of his (testator’s) 
family. Massay and another, appellants, v. Rowen and oth- 
ers, respondents, H. of L., 23 L. T. R. 141. 

2. The word “sole’’ is not a technical word, but the 
meaning is to be collected from a consideration of the 
whole instrument in which it occurs. Gilbert v. Lewis, 
7L. T. R. N.S. 541; and Lewis v. Matthews, L. R. 2 Eq. 177, 
approved. Ib. 

3. In a marriage settlement, however, from a consider- 
ation of the purpose of the instrument, the word “ sole”’ 
finds its ready and appropriate meaning in its beinga 
provision to secure the property against the husband’s 
control. Ib. 

4. Deposited in India: codicil executed in England: incor- 
porating copy : probate of copy and codicil. — A testator exe- 
cuted a will in India, which he deposited with a bank of 
Caleutta. While temporarily resident in Scotland he 
executed a codicil, in which he referred to a copy of the 
will. At the time of executing the codicil he produced a 
copy, which he declared to be a true copy of his will, and 
he handed it to his executors along with the codicil. 
The court held, that the copy was incorporated by the 
codicil, and granted probate of both papers. In the 
goods of G. G. Mercer, Prob., 23 L. T. R. 195. 

5. Annuity: charge upon corpus.—Testatrix having 
made the defendant her sole residuary legatee and exec- 
utrix, by a codicil gave an annuity of 1001. a year to two 
ladies upon trust that they should apply the same for the 
benefit of a ladies’ college, and the education of women 
therein, as they should think best. She alsodirected her 
executrix, out of her pure personalty, to purchase such 
an amount of stock as would be stfficient ‘*‘ by means of 
the dividends thereof,” to satisfy the annuity, and, until 
such purchase, she directed the annuity to be paid “ out 
of the income” of her pure personalty, and on the deter- 
mination of the annuity, the stock to sink into her 
genera! personal estate. The pure personalty being in- 
sufficient to provide the sum of stock required, — Held, 
that the annuity was a charge on the corpus of the fund. 
Martin v. Bostock, Ch., 23 L. T. R. 216. 

Construction: condition against alienation: conditional 
gift.—A testator, by his will, directed nis residuary real 














THE ALBANY LAW JOURNAL. 


and personal estate, after the death of his wife, to be dj. 
vided into as many shares as he had nephews and n 
and he thereby gave one of such shares to each of his 
nephews and nieces. By a subsequent clause in the will 
the testator declared that if the share of his nephew 
William should become liable to be seized, etc., or ifhe 
should alien it, then immediately, on either event hap. 
pening, his interest in such share should cease, and the 
same should go to his sisters. Held, that the gift to Wi. 
liam was absolute, and that the subsequent condition 
against alienation was void. Re Jones’ Will, Rolls, L,T, 
R. 211. 

7. Construction: partial intestacy.—A testator devised and 
bequeathed all his real and personal estates to trustees, 
“in and for the consideration of paying over all the 
yearly rents, interests and profits (after deducting rates 
and taxes on the same) unto my beloved wife, Mary Re. 
becca Bird, during her natural life,’”’ but made no further 
disposition of his property. Held, that, subject to the 
life interest of the testator’s widow, his heir-at-law was 
entitled to the realty, and his next of kin to the person. 
alty as against the trustees, who claimed it absolutely, 
Bird v. Harris, Ch., 23 L. T. R. 213. 





WORDS. 


“soLE.”’ See Will. 











CONSTITUTIONALITY OF THE U. 8. ELECTION LAW. 
DECISION OF THE CIRCUIT COURT. 


The defendant, Terence Quinn, having been indicted 
for fraudulent registration under the election law of the 
last congress, was arraigned in the United States cireuit 
court at New York — Judge Woodruff presiding —on the 
Ist inst. At the suggestion of defendant’s counsel, Judge 
Blatchford, of the district court, was called in, so that, on 
a certificate of division, the question could be taken be- 
fore the supreme court of the United States, that being 
the only way, in criminal cases, in which the opinion of 
that court can be taken. 

George Ticknor Curtis, of counsel for defendant, then 
demurred to the indictment, on the grounds: 

1. That the act of congress, passed May 31, 1870, entitled 
* An act to enforce the rights of citizens of the United 
States to vote in the several states of this Union, and for 
other purposes,” in so tar as it purports to make the 
offense charged in the indictment a crime against the 
United States, is repugnant to the constitution of the 
United States, and is therefore inoperative and void, 

2. That the said indictment does not state facts which 
constitute an offense under the act of congress aforesaid, 

The court having taken a day for consideration, the 
following opinion was read by WoopRuvrFfr, J.: 

The demurrer to the indictment now before the court, 
which was the subject of discussion at our yesterday's 
session, presents two questions. The /irst is, whether the 
law of the United States under which the indictment is 
found is constitutional, or, in a more general form, 
whether it is a valid enactment, it being assailed, how- 
ever, only upon the ground that it is an infringement of 
the constitution of the United States. Second, whether 
the indictment sufficiently charges an offense under the 
law. The court will not endeavor to discuss with great 
minuteness or particularity these two questions, The 
shortness of the interval which has elapsed since the 
argument closed has precluded the elaboration of an 
opinion upon the points which are raised. Had the court 
entertained serious doubts of the correctness of the con- 
clusion which they have reached, they would have taken 
time for greater deliberation, and, if it seemed to them 
fit, have endeavored to throw light upon the subject by 
an extended discussion. But, entertaining no doubt, and 
deeming it unnecessary and unprofitable that the pro 
gress of the public business should be delayed for the 
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of indulging in an elaborate exposition of con- 
stitutional or other law, we feel not only at liberty, but 

ned, to corfine ourselves to a very brief state- 
ment of the leading grounds upon which the conclusion 
which we have reached must rest. First, then, as to 
the constitutionality of the act in question. It is im- 
portant, perhaps — certainly we deem it wise — in 
approaching that subject to state just what the 
question is which we are called to consider, and to 
what a narrow point of inquiry the questions in- 
volved in the present demurrer bring us. The sec- 
tion of the act of congress upon which this indictment 
is found is single; it is a single section of a single 
statute. Its validity involves the consideration of no 
other sections of the same or other statutes. Its discus- 
sion does not bring into view numerous questions which 
were alluded to in the progress of the argument, which 
might or might not be fit subjects for discussion if other 
statutes or other sections of the present statute were 
before us for review. Without reading the section under 
which this indictment is found at length, or attempting 
to speak of itin technical terms, it must suffice to say 
that it is an act which makes a fraudulent registration, 
orfraudulent attempt to register, by a person not having 
alegal right so to do, for the purposes of an election of 
amember of congress, a crime against the United States 
of America; and the validity and constitutionality 
alone, which we are to consider, rests upon the single 
question: “ Has congress the power, under the constitu- 
tion, to declare a fraudulent registration, or fraudulent 
attempt to-register, for the purpose of voting for a repre- 
sentative or delegate to congress, a crime against the 
United States ?’”” We, therefore, enter into no considera- 
tion of various topics which were alluded to, referring 
toother details of other laws or of the act of which this 
section is a part. 

There are four provisions of the constitution of the 
United States, reference to which is pertinent to the 
inquiry before us, namely : 

Art. 1. SEC. 2.—The house of representatives shall be 
composed of members chosen every second year by the 
people of the several states, and the electors in each State 
shall have the qualifications requisite for electors of the 
most numerous branch of the state legislature ; 

Sec, 4, subdivision 1, The times, places and manner of 
holding elections for senators and representatives shall 
be prescribed in each state by the legislature thereof; 
but the congress may at any time, by law, make or alter 
such regulations, except as to the places of choosing 
senators ; 

Szc. 5. subdivision 1. Each house shall be the judge of 
the elections, returns and qualifications of its own mem- 
bers; and 

8c, 8, subdivision 17. Congress shall have powe: .v inake 
all laws which shall be necessary and proper for carrying 
intoexecution the foregoing powers, and all other pow- 
ers vested by this constitution in the government of the 
United States, or in any department or officer thereof. 

First: Does the act in question infringe *2 provision of 
the constitution which I have read, which provides that 
electors in each state shall have the qualifications re- 
quisite for the electors of the most numerous branch of 
the state legislature? It is argued with great ingenuity 
and ability that the act in question infringes that clause 
of the constitution, because it seeks to establish a test 
of qualification; it seeks to affirm the evidence of quali- 
fication, and, by so doing, it—ez vi terminus—imposes 
qualification itself. We apprehend that that argument 
Tests upon no solid basis. The act in question neither 
Professes, nor by any implication cau it, we think, be 
construed, to affect the qualification of an elector any- 
Where, It imposes no duty to register. It prohibits no 
legislation that is required in the state in which the 
¢lector seeks to exercise his franchise. It touches no 
Qualification of the elector in any other respect. It 
leaves the right of the state to prescribe the qualifi- 





cations of electors for the most numerous branch of 
the state legislature, in the largest and fullest extent, 
untouched and unaffected. It says, and only says, that 
when the qualification of registration is imposed by the 
state law (leaving ‘the expediency or wisdom of suchas 
law entirely to the judgment of the state), it shall be an 
offense against the laws of the United States to contrib- 
ute by fraud and violation ofthe state registry laws to the 
sending of a representative to the congress of the United 
States who is not clothed with the authority which a 
true expression of the popular will would give. And 
that is all! But it is said that congress, having noth- 
ing to do with the question of qualification, cannot 
treat of the subject of qualification at all, and because, 
to require that the elector shall have the qualification 
which the state law imposes, and make his voting or 
registration an offense if he has not that qualification, is, 
on the part of congress, to impose a condition itself to the 
right to vote. The court do not feel called upon to say, 
however little doubt they may feel upon the subject, 
whether or not the congress of the United States might, 
if they saw fit, make it a condition throughout these 
United States, that all who come to elect members of the 
house of representatives shall first register their names. 
We do not conceive that that question isinvolved. But 
that the prescription of such a condition is no infringe- 
ment of the elector’s right to vote, we have no doubt, 
and we refer with confidence and with satisfaction to 
the constitution of the state of New York, as the expo- 
sition of the views of her people and her legislature, at 
least upon that precise question. It is provided in her 
constitution of 1846, that any male citizen of the age of 
twenty-one years, who shall have been a citizen for ten 
days, and an inhabitant of this state one year next pre- 
ceding the election, and for the last four months a resi- 
dent of the county where he may offer his vote, shall 
be entitled to vote in the election district of which he 
shall at the time be a resident, and not elsewhere, for 
all officers that now are or hereafter may be elected by 
the people—a declaration of qualifications, and the sole 
qualifications which, under the constitution of the state 
of New York, it is competent to prescribe. And this 
same constitution, not deeming this unqualified declara- 
tion of the qualification of voters infringed in any de- 
gree, have, in section 4 of the same article, provided that 
laws shall be made for the ascertaining, by proper proofs, 
the citizens who shall be entitled to the right of suffrage 
hereby established, Our reflections lead us, therefore, 
to the conclusion, and without hesitation, that a pre- 
scription of a mode of ascertaining and certifying the 
qualification of him who shall present himself to ex- 
ercise the elector’s privilege is no infringement of the 
clause that declares what shall constitute the requisite 
qualification, and is no attempt to prescribe to the 
states — this state or to any state—any condition for the 
exercise of the right of suffrage, and no attempt to pre- 
scribe the qualifications of an elector. If we are right 
in this, then the second section of the first article of 
the constitution is no impediment to the legislation of 
congress upon this subject. 

The next clause of the constitution to which we refer — 
section four, subdivision one —declares that the times, 
places and manner of holding elections for senators and 
representatives shall be prescribed in each state by the 
legislature thereof, but that congress may at any time, 
by law, make or alter such regulations, except as to the 
place of choosing senators. Upon this affirmative pro- 
vision of the constitution, and in support of the legisla- 
tion which is now assailed, it is insisted that this clause 
of the constitution warrants the passage of the act in 
question on the one hand, while on the other it is denied, 
first, that this section includes the authority claimed, 
and second, that the authority attempted to be exercised 
is within it. The framers of the constitution of the 
United States placed its government, all its strength and 
vigor and all its permanent capacity for usefulness to the 
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people for whom it was made, in the votes of the people 
themselves. The debates in the convention in which the 
constitution was framed, the discussions which were had 
by way of exposition when the constitution was presented 
to the states for their acceptance, both of which were 
cited to us in the argument, show in the fullest man- 
ner that those framers of the constitution did not for 
one moment lose sight of the indispensable condition — 
on which alone government of the people could be safe 
to the people themselves, or could secure the beneficent 
ends for which it was instituted — that that popular vote 
should be the true expression of the opinions and choice 
of the electors. Hence, we say, this section four of the 
first article of the constitution, and hence — as was ably, 
clearly exhibited in the argument of the learned counsel 
for this defendant—the framers of the constitution, 
either through an apprehension that in some possible 
change of events the states might become indifferent to 
the general good, and so neglect their duty, or warned, 
perhaps, by experience had under the previous articles 
of confederation on that subject, or, with wisdom fore- 
casting the possibility that at some distant period cir- 
cumstances might arise in some state in which obstacles 
would be interposed to the full and fair expression of the 
popular voice, and so conscious that the very preserva- 
tion of the government itself, for all its useful ends, 
demanded that its perpetuation through a popular vote 
should be secured, they, by this fourth section, conferred 
power upon congress for that self-preservation. Time 
might somewhere be so arranged, and for some end 
other than the well-being of the whole nation, that the 
popular voice might be denied a full expression. Place 
might be so fixed asin that mode to defeat the general 
and the indispensable purpose. The manner of holding 
an election might be such as alike to operate to prevent 
an open, fair expression of the popular voice, Or, to use 
an illustration freely used in the discussions had when 
those men who went into the various states and else- 
where wrote in explanation of the provisions of the con- 
stitution, that people might understand it, elections 
might be so conducted,feither through an indifference of 
the states or otherwise, that the general government 
might find itself unsupported by the very people in 
whose will the foundations of the government rested, 
Hence, we say, the scheme pointed out by this section 
four, and hence, we say, the explanations which were 
given by the great and good men who expounded it. 

It seems to me that we ought to pause but a moment 
upon the suggestion that in the enforcement of a law, 
such as we have now before us for consideration, intended 
to secure an election of members of the house of repre- 
sentatives by the giving of all legal votes, and by the giv- 
ing of none that are fraudulent, the government ot the 
United States has no interest. 

“ The government of the United States ’’— what is that ? 
It may be conceded to be an artificial thing which men 
call “ government,” and which is sometimes looked upon 
as the source as well as the exhibition of power, and not 
capable of interest more than it is of thought or feeling. 
But the government of the United States, in the true 
sense, is the people of the United States—one and all, 
throughout the length and breadth of the land. And the 
people of the United States, here and everywhere, have 
not only an interest, but an interest that is vital, in the 
preservation of their institutions and in the preservation 
of all that is pure, just, and honest in the popular vote, 
on which, for their safety and security, their institutions 
and their government rest. 

Now, it is conceded, if I have rightly apprehended the 
arguments that have been addressed to us, to be within 
the constitutional grant of power to congress to proceed 
under this power to regulate the time, place, and manner 
of holding elections, and to make such regulations as to 
each that all the electors in every state shall have full and 
fair opportunity to declare their will. And the illustra- 
tion chiefly used in the discussion to which I have referred 





was an illustration drawn from the supposition that Pose 
sibly the intervention of congress to secure thatend might 
become necessary. 

It is equally important that no one who is notan elector 
shall be permitted to defeat the will of those who are, by 
interposing his vote atsuch election. It is also equally 
important that no one shall be permitted to deposit 
more votes than he is entitled to; and both these possi. 
ble evils rest precisely upon the principle on which it wag 
declared that this clause might be useful and the exer. 
cise of the power might become necessary, in order that 
all legal voters should have full and fair opportunity to 
deposit their votes. The court are not able to see the 
difference in principle between a regulation to enable al} 
to vote who are entitled to vote and a regulation to pre- 
vent men from voting more times or in more places than 
one, If not, then the power todo the one and the power 
to prohibit the one involves the power to prohibit the 
other. The power to make a regulation that shall secure 
to every man entitled to vote a safe and convenient ex. 
ercise of his privilege involves the power to see to it that 
no one who is not entitled to vote shall be permitted to 
exercise that right. And all this leaves, as I have already 
stated, the subject of the qualification of electors un. 
touched, leaves the laws of the states, leaves the laws of 
the state of New York, to operate in their full force. And 
though it be true that the laws of the state of New York 
cannot be relied on as the source of authority or as giy- 
ing any vigor to the enactment, if it be necessary to refer 
the power of congress to pass this enactment to a grant 
to be found in the constitution, wholly independent of 
state authority, then the court must say that it has it in 
the section before us. Andif it be true that the exist- 
ence of that power in congress is exclusive, so that when 
exercised it takes the place of existing state law and the 
imposition of state penalties, be it so—this involves no 
new principle. The court and the people of this country 
have long been familiar with the doctrine which is now 
conceded, and indeed insisted on here, that the legisla- 
tion of congress on the subjects intrusted to it by the 
constitution is exclusive. 

And this brings within view another consideration 
connected with this subject — that for eighty years (as is 
urged) congress has not seen fit to exercise the power 
which is conferred by the fourth section, 

On that subject two observations are pertinent, and 
the first is, that failure to exercise the power hitherto is 
shown by the history of this government to furnish no 
argument against its existence. The debates to whichI 
have referred, the discussions to which I have referred, 
all breathe of the confidence the framers of the constita- 
tion had, not only in the patriotism, but the intelligence 
and wisdom and fidelity, of the people of the states, In 
the congress of the United States which was convened, 
and has still continued to be convened from that time 
onward, that same confidence that the people of the 
United States would, on this subject, make all due and 
needful regulations, has been exhibited. If it be true 
that the time has come which the contemporaneous 
expositors of the constitution contemplated as possible, 
and designed to anticipate and guard against, in which it 
was expedient for congress to intervene and exercise the 
power, then that time has come, the anticipation of 
which furnished the occasion and the ground for intro 
ducing this clause into the constitution. Whether that 
time has come in which just apprehension warranted 
legislation, whether occasion therefore exists which 
made it best and wise that congress should exercise the 
power, is a question with which a tribunal of justice has 
nothing to do. Of that congress is the sole and propér 
judge. 

The other observation having reference to this lapse of 
time which I propose to make is this, that there are 
numerous powers conferred by the constitution upo 
congress which for a time remained dormant in theif 
hands. There are powers which even now remain dor 
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mant in their hands; and the history of adjudication on 
this subject shows it to have been well established by 
decisions of the supreme court of the United States, that 
the circumstance that states have legislated, and legis- 
Jated through periods of years upon the subject, without 
question, and without interference by congress, in no 
degree impairs the force of constitutional grant to the 
congress of the United States, and their neglect to exer- 
cise the power in no sort defeats the power itself. On the 
contrary, until the congress of the United States acts in 
the exercise of the power — until then, the states, in mat- 
ters not directly inhibited, legislate, and their legislation 
has full force and validity. When the act of congress 
comes, then that act is exclusive. And again, therefore, 
Isay, if it be true, if the argument be sound, that the 
power of tHe state of New York to punish cannot co-exist 
with the power of congress to impose punishment under 
the law which we have before us, then the exclusive 
legislation of congress must prevail; and it is reasoning 
reversely to assume or to argue that “the two cannot 
co-exist ; the legislation of the state does exist, and there- 
fore the act of congress cannot stand.” It is reversing 
the order of argument. The true statement is this: If 
the two cannot co-exist, the act of congress is controlling, 
and the state law gives way. Perhaps I have not done 
justice to the argument as it was presented; but these 
observations seem to me pertinent to one of the views 
which was presented to us in the discussion. 

Ihave anticipated in what I have said the force and 
effect of the seventeenth subdivision of the eighth sec- 
tion of the same article—the power to make all laws 
which shall be necessary or proper for carrying intoexe- 
eution the foregoing powers. If, according to the view 
which we take of the section already considered, con- 
gress has power to regulate the time and manner of 
holding elections, so as to secure as well a full and fair 
opportunity to vote at all elections for members of con- 
gress, as also to see toit that no one fraudulently exer- 
cises the privilege of voting, then it follows, under the 
seventeenth subdivision, that congress has the power to 
pass all laws which shall be necessary to give effect to 
those regulations, and we know of none so efficient as to 
add the sanction of a penalty. 

There is another section upon which I desire to make a 
single observation —section five: ‘‘ Each house shall be 
a judge of the elections, returns and qualifications of its 
own members.” Wedonot think it necessary to rest our 
views of the constitutionality of the law upon that sec- 
tion, and yet the argument to our minds is plausible in 
ahigh degree, if indeed we ought not to regard it as satis- 
factory alone considered, viz.: that when the constitu- 
tion confers upon each house the power to judge of the 
élections, returns and qualifications of its own members, 
and then authorizes them to make all laws necessary and 
proper for carrying into execution the foregoing powers 
and all other powers vested in any department of the 
government, it authorizes congress to make such laws 
touching the conduct of elections and returns as will 
operate, first, to furnish each house of congress appro- 
priate evidence of the validity of the commission or 
appointment of any man who comes there claim- 
ing the right to a seat, and alike to ptohibit the 
intervention of any obstacle which might embarrass 
or prevent the exercise of the right of each house 
fo judge of the election of any man who claims a 
right toaseat. It is familiar to us all that when acon- 
test arises (I refer to this as the practical exposition of 
the subject) congress feels itself at- liberty to probe the 
Matter of the election of a representative to its very 
foundation; to look through and beyond all forms of 
authentication and certificate, and inquire and determine 
theactual fact whether or not he who claims a seat is 
entitled thereto. And our statute book contains numer- 
ous provisions having for their object the facilitating 
of the inquiry; and can it be that when congress is 
elothed with full powers to pass «ll laws to carry into 





effect this power Conferred upon a department of the 
government, they may not make it an offense against 
the laws of the United States to effect a fraudulent regis- 
tration, which is to stand as prima facie evidence that 
the vote which is cast is a legal and proper vote? I will 
not enlarge upon that branch of the subject, but there are 
considerations tending strongly to the inference that the: 
power contained in the last two clauses which I have 
named is full and ample to sustain the constitutionality 
of the section on which this indictment is founded. 

Our conclusion, then, is that the section of the act in 
question upon which this indictment rests—the twen- 
tieth section — which assumes the power of congress to 
make it an offense against the laws of the United States- 
to fraudulently register, is a constitutional enactment. 

The next inguiry is, whether the indictment in ques- 
tion is a sufficient indictment under the act, That 
question involves no constitutional considerations, It 
involves no principles that are not generally applicable 
to an ordinary inquiry into the sufficiency of indict- 
ments. And, in reviewing this subject, looking at the 
history of adjudication, particularly in the United States 
courts, but sustained by the courts of the state of New 
York and of Massachusetts, and others, we find our- 
selves in no doubt. This being a misdemeanor created 
and declared by statute, it is sufficient to describe the 
statutory offense in the words of the statute itself—in 
the words of the statute, adapted, of course, to the par- 
ticular circumstances involved in the offense which 
is charged. This doctrine seems to us abundantly 
sustained by decisions that are to be found in 
2 Gallison, 2 Mason’s Reports, 2 Curtis; a decision in 
this district, which is reported in 9 New York Legal 
Observer; a decision in Baldwin’s Reports; one that 
was freely referred to from 7 Peters in the supreme 
court of the United States; a decision of the supreme 
court of the state of New York, in8 Wendell; another in 
9 Massachusetts; a decision of the district court of the 
northern district of this state, reported in 4 Blatchford, 
page 392, and which has singular significance in refer- 
ence to a branch of the discussion upon this point, in 
which a man was indicted for perjury under the statute 
for taking a false oath before a commissioner, which 
indictment was held insufficient because the commis- 
sioner was described as ‘‘a commissioner of the United 
States,” a description of so general a character as not to 
import an authority to administer an oath; but in which 
case, notwithstanding the indictment was held insuffi- 
cient, the court took occasion to say that setting forth 
the commission or the particular powers of the commis- 
sioner, or the source whence they were derived, is not 
necessary, provided he is alleged to hold an office which 
apparently confers upon him the authority to administer 
the oath in the case specified, and, that being done, the- 
general allegation that he had competent authority to- 
administer the oath is declared to be sufficient. 

This indictment, in our view, follows the words of the 
statute. Its departures are not properly departures; 
they are adaptations of the charge to the particular facts 
alleged ; and within every view it is true that they are in 
substantial conformity to the statute. 

It is suggested by my associate, and very properly, that 
it becomes a necessary part of our judicial duty, in con- 
struing this indictment, and in applying the inquiry 
whether it is substantially in conformity with the stat- 
ute, that we take, as we do and as we are bound to do, 
judicial notice of the statutes of the state of New York, 
which are referred to in the indictment itself. Upon both 
of these points, therefore, involved in the discussion, we 
are of the opinion that the indictment should be sus- 
tained and that the demurrer of the defendant be over- 
ruled. 


Petitions are to be circulated asking congress to in- 
crease the pay of the judges of the supreme court, 
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AN EXTRAORDINARY INDICTMENT. 


Among the “curiosities ” of the law may be classed the 
following indictment, which was found by a grand jury 
in Wisconsin. Chief Justice Dixon says, in his opinion, 
that he knows “of nothing like it except in the field of 
jocular law,” and we hope it may be very long before a 
grand inquest will produce its mate. We print the in- 
dictment and the opinion of Judge Dixon from certified 
copies: 


STATE OF WISCONSIN, fas i 
Calumet County, * 


CALUMET COUNTY CIRCUIT COURT —JUNE TERM, A. D. 1868. 

The jurors of the grand inquest of the state of Wiscon- 
sin, now sitting and inquiring for the body of the county 
aforesaid, being duly impanneled, tried, charged, sworn 
and affirmed upon their oaths and affirmations, do pre- 
sent that Sydney McBride, on the 2th day of March, 
A. D. 1868, in the county of CaJumet aforesaid, at the 
town of Brillion, in the county of Calumet aforesaid, un- 
lawfully, feloniously and falsely did pretend to one Mary 
Wickham, the wife of one Charles Wickham, in the peace 
of God and the state then and there being, the said Mary 
Wickham then and there being big with a quick child, 
that he was a physician and surgeon, and well skilled as 
such in the practice of all the arts usually practiced by 
physicians and surgeons in the practice of their profes- 
sion, and thereby then and there procured and induced 
the said Mary Wickham to employ him to attend upon 
her at the time of the birthand delivery of said child, 
and to allow him to prescribe for her and attend 
upon her during her confinement, and delivery of 
said child aforesaid; and the jurors aforesaid, upon 
their oaths and affirmations aforesaid, do present 
that the said Sidney McBride was not, at the day and 
year and at the time aforesaid, well skilled and practi- 
cal in the said business and profession of physician and 
surgeon, but he was, at the time of said confinement, de- 
livery and representations aforesaid, entirely unskilled 
and unpracticed in said profession and business afore- 
said, and entirely ignorant of the same, by means of 
which said representations, knowingly, feloniously and 
willfully made aforesaid, the said Sidney McBride, in 
and upon the said Mary Wickham, the wife of the said 
Charles Wickham, then and there being big with a quick 
child, feloniously, willfully, and of his malice afore- 
thought, did make an assault upon the said Mary Wick- 
ham, and then and there did ill-treat and assault her so 
that her life was greatly despaired of, by reason whereof, 
feloniously, willfully, and of his malice aforethought, 
did violently squeeze, press, pull and iil-treat the said 
Mary Wickham, in and upon the lower part of the belly 
of her, the said Mary Wickham, and did thrust his hand 
into the lower part of the belly of said Mary Wickham, 
and did violently and unskillfully take hold of the said 
child, and violently, ignorantly and unskillfually did pull 
the said child from the lower part of the belly, commonly 
called the abdomen, of the said Mary Wickham, of which 
said pulling, squeezing and ill-treatment, the said Mary 
Wickham, at the town of Brillion aforesaid, at the time 
aforesaid, instantly died, against the statute in such case 
made and provided, and against the peace and dignity of 
the state of Wisconsin. 

RIENHARD SCHLISTING, 
District Attorney. 


Opinion by Dixon, C. J. 

The Attorney-General declined to argue this case, be- 
cause he thought the indictment bad, and in this he 
showed his good sense. 

The indictment is obviously too bad to sustain any 
kind of argument, and much less a conviction. It isa 
mixture of heterogeneous and inconsistent statements 
and charges, from beginning toend ; and no one can say 
what offense is charged or intended to be, whether mur- 








—== 
der, manslaughter or felonious and aggravated 

or assault and battery. It contains allegations te 

to charge all these offenses, but they are all neutralize 
and avoided by eachother. The charge, for example, 
that the acts were done willi/ully, and of malice afore. 
thought, is neutralized, and made of no effect by th, 
charge that the same acts were ignorantly done. If the 
indictment could be sustained for any thing, it woulg 
probably be for manslaughter at common law for death 
caused by-the malpractice of the defendant as a physi. 
cian and surgeon. 

But it is not good for that, and would be bad even xy 
an indictment or complaint for a common assault, jj 
is most illegal and absurd in its allegations. It charges 
the assault to have been made by means of certain uniay. 
Sul, felonious and false representations, knowingly, felon 
ously and willfully made by the defendant : and then follows 
the averment, by reason whereof, feloniously, willfany 
and of his malice aforethought, did violently squees 
ete. By this we understand the squeezing, etc., to hays 
taken place by reason of the assault made by meansof 
the representations, which is nonsense, and we cap 
make nothing else of it. We have read somewhere that 
to constitute an assault there must be an overt act, and 
that no mere words can ever amount to one. In otber 
words, we understand that no assault can be committed 
by means of mere words, and the representations set forth 
in the indictment, however unlawful, felonious and false 
they may have been, or knowingly, willfully, or feloni- 
ously have been made, amount to no more. It is impo 
sible that any court should spend its time in devisingor 
endeavoring to devise reasons for sustaining such plead 
ing as this. It cannot be done. 

It may possibly be among the many awkward and irreg- 
ular indictments which have been drawn in the world 
that a parallel could be found for this, but our reading 
does not extend so far. We know of nothing like it, ex- 
cept in the field of jocular law. The case of the northem 
circuit barrister indicted in the grand court for the mur 
der of the chimney sweeper’s boy, alleged to have been 
committed with ‘‘a certain blunt instrument of no vale 
called along speech, might be cited as a precedent. Bui 
that was a joke, and we should dislike to spoil it by 
affirming this conviction. It is against our principles to 
do so. That case will be found reported in Lord Camp 
bell’s life of Lord Eldon. Lives of the Lord Chancellon, 
vol. 7, p. 77. 

The exception to the order overruling the motion in 
arrest of judgment is sustained, and the judgment a 
rested. 
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THE NUMBER OF AMERICAN REPORTS. 


BUFFALO, November, 1870. 
Editor Albany Law Journal : 

Sir—The following is a list of the number of reporé 
of each State and of the United States, so far as canbe 
learned from recent data. The list includes only thaw 
reports which are called “ regular” reports, except some 
which, on account of their use, may be deemed “ regi 
lar” reports. Among the Massachusetts reports, I have 
counted Quincy’s Reports (one volume), containing case 
decided before the Revolution, between 1674-1771, i 
Pennsylvania, I have included volume 1 Dallas’ Reports 
which contains cases decided in the courts of Pennsyl 
vania; and volumes 2, 3 and 4, which are reports of cas 
decided in the courts of Pennsylvania and in the United 
States courts, are included in the United States Courts 
Reports. In New York, with the more “ regular” report 
are included Yates’ Select Cases, Edmonds’ Select Cases 
Howard’s Cases, Keyes’ Reports, Transcript Appeals; 
and among the Practice Reports are included, with Ab 
bott and Howard, four volumes of Code Reporter; and 
in the Criminal Reports, Parkers’, Wheelers’, and Rogen 
City Hall Recorder. 
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7 
83 
46 
82 
50 
63 
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3 
29 
50 
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Total number, 
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Yours respectfully, 
LIBRARIAN LAW LIBRARY. 


ee oo 


CORRESPONDENCE, 


UBRARY OF THE PHILADELPHIA LAW ASSOCIATION, 
PHILADELPHIA, Nov. 3, 1870. 


Dear Sir—A very interesting article by Mr. Hackett, 
in your last number, page 332, does, unintentionally 
lam sure, great injustice to this library. He says, that 
the books are badly arranged, being kept in two rooms, 
separated by an entry, and that both rooms are crowded, 
allof which is true, though as the two rooms are only 
about six feet apart, across an entry, and as all the reports 
arein one room, and all the text-books in another, the 
arangement is not so bad asitsounds, But, when Mr. 
Hackett goes on to say that “‘ the library does not appear 
tobe well up with the times,” I am forced to think that 
his information is at second hand, and from a source 
which has not seen the library for at least fifteen years, 

Our library is, as we think, the most perfect working law 
lirary in America, In support of this claim I submit the 
following data: 

1, The set of English reports from the year books to the 
latest volume of the new law reports \s absolutely perfect. 
There is no printed volume of English reports that we do 
hot own. 

2 Our set of Irish reports is also absolutely plete, from 
the earliest to the latest. 

8. Our set of American reports lacks only three volumes 
of being also complete. These three are N. Chipman, 30 
and 31 Georgia, the difficulty of getting which any book- 
wan will readily appreciate. 








In addition to these we havea large collection of Scotch 
and Colonial reports, trials, treatises on the civil law, and 
all the English-American text-books of any importance 
whatever. 

If there.is any better library than that, of law books only, 
I shall be pleased to hear of it. The library of Hon, Benj, 
H. Brewster, late attorney-general of Pennsylvania, is 
nearly as complete, but not quite. The courteous liber- 
ality with which Mr. Brewster places his library at the 
service of his professional brethren cannot be too amply 
acknowledged, but the lawyers of Philadelphia are not 
dependent even on that for their working materials, 

As the perfection of our library is a matter of just pro- 
fessional pride with us, I hope you will do us the justice 
to make this correction. 

Yours respectfully, 
JAMES T. MITCHELL, 
TAbrarian of the Philadelphia Law Association. 


NEw YORK, November 1, 1870. 
Editor Albany Law Journal: 

Dear Sir — My attention has been called to a letter in 
the last number of the LAW JOURNAL from the pen of 
Hon. John W. Edmonds, in which he criticises the ex- 
tract from the Life of James T. Brady lately published by 
you. Among other things, Judge Edmonds denies that 
Brady was engaged in the metropolitan police case. If he 
had consulted 19 N. Y. 188, he would have seen that 
Brady made the argument for the respondents. The 
statement in regard to the Parish will case was-an ex- 
tract from an article in the New York Times of February 
10, 1869, which was generally republished throughout the- 
country, and never before contradicted. My information 
in regard to the police case was derived from the samo 
source. These statements may be erroneous, but the fact 
of their remaining so long uncontradicted certainly jus- 
tifled me in believing them correct. As the article 
criticised by Judge Edmonds is from my forthcoming 
work, “The Bench and Bar of New York,” it is due me 
that the above explanation should be made. 

Respectfully yours, L. B. PROCTOR, 


—— + 108) + 


NOTES AND QUERIES. 
- MANSTON, W1s., November 1, 1870. 
Editor Albany Law Journal: 


In a certain case the plaintiff claims that an infant can 
maintain a suit in ejectment by guardian ad litem. De- 
fendant claims that an infant, by guardian ad litem can- 
not maintain the suit; that the legal title is in tho 
general guardian, and he alone can, in his own name, 
bring and maintain a suit in ejectment. 

Is a cestui que trust ever the person who has the legal 
title to the estate ? 

Is a minor who hasa general guardian a cestui que trust # 

Is the guardian of a minor a trustee in the sense that 
his ward is a cestui que trust ? 

Is the statement in Tyler on Hjectment, page 174, begin- 
ning, “It is difficult to discover upon what principle 
both the infant and guardian,” to be taken as good law? 

Are the statements on pages 538, 539 and 718 of said 
work, to the effect that in Wisconsin a minor cannot 
bring suit in ejectment, correct? 

If a ward is a cestui que trust, has he the legal title to the 
realty in such a legal sense as to give hima right of action 
in ejectment? 

Will some reader of the JOURNAL please answer these 
interrogatories ? T. B. 

————— + 40 

The Right Hon. Sir John Young, Bart., governor-gene- 
ral of Canada, who has just been raised to the peerage by 
the title of Baron Lisgar, was called to the bar at Lin- 
coln’s inn in 1834, 
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TERMS OF THE SUPREME COURT FOR NOVEMBER. 


8a Monday, Circuit and Oyer and Terminer, Rensselaer. 
~ oe Circuit and Oyer and Terminer, Greene, 


a Be Monday, Circuit and Oyer and raat Schenec- 


bar bre Tuesa ial Term, Jefferson, Mull 
4th Monday c reuitand Oyer and Treen N ewburgh, 


rna 
3 Monday, Circuit and Oyer and Terminer, Dutchess, 


4th 5 ee OR ees and Oyer and Terminer, Johns- 
wn, 

x Monday, Circuit and Oyer and Terminer, Genesee, 
‘alco 
4th Tuesday, Circuit and Oyer and Terminer, Salem, 


es. 

oa Monday, Circuit and Oyer and Terminer. Her- 
mer. 

mt, Monday, Circuit and Oyer and Terminer, Schuyler, 


er 
Last Monday, Special Term, Monroe, J. C. Smith, 
———»_————- 


TRIAL BY JURY AFTER REFERENCE.— The parties con- 
sented to a reference of this action for seduction to Isaac 
Lawson. He refused to hear it, whereupon the plaintiff 
moved to vacate the order of reference and that the cause 
be tried beforea jury. Defendant resisted the motion, on 
the ground that plaintiff having waived her right of trial 
by jury, the court should appoint a new referee to hear 
and try the cause. The court at special term refused to 
vacate the order of reference, and plaintiff appealed. 

8. Hand, for appellants, cited 31 Barb., 578. 

R. A. Parmenter, for respondent, cited 7 How. 41; id. 
259; 37 id. 36; 24 Wend. 337. 

The court at the general term at Ogdensburg, on the 
first Monday of November, 1870, affirmed the order, with 
.$10 costs. Damon v. Moore. 





LEGAL NEWS. 


Judge Delesvaux, a noted French jurist, recently com- 
»mitted suicide in Paris. 


The penal statutes of California arein the hands of a 
revision committee, which has nearly finished its work. 


A new edition of the general statutes of the state of 
Vermont, prepared by Judge Shaw, of Burlington, will 
soon be ready for delivery. 


Dr. Vangerood, an eminent professor of Roman law at 
the University of Heidelberg, died on the lith ult., aged 
.62. He wrote several important works on legal subjects. 


Judge Johnson, of Quebec, has been instructed by the 
Dominion government to organize a judiciary system for 
Manitoba. 


Judge Cutting, of the supreme court of Maine, has 
decided that a telegraph operator cannot be compelled to 
annex original dispatches to his deposition. 


Two young lawyers of Philadelphia, who had been 
savagely impertinent toward each other at the court of 
sessions in that city, a few days ago, subsequently fought 
a “duel” with cowhides until their faces were disfigured 
beyond recognition by their respective office boys. 


Tndiana sends the first female law student to Michigan 
university, Miss Sarah Kilgore, of Crawfordville. She 
was welcomed with cheers, and upon taking her seat 
with the senior class the applause was deafening. After 

the lecture a meeting was called, and Professor Walker 





appointed to deliver a congretulatory speech, which he 
did. 


A case came up recently before a bench of English 
magistrates, charging cruelty to animals in clipping the 
ears of adog. Surgeons testified that the ear of a dog is 
the most sensitive part, and that the chopping off of, 
part of it, however skillfully done, must produce exery. 
ciating pain. The magistrates decided that as fashion 
had made the act customary, only a nominal fine wag 
required, 


It is understood that a bill will be presented to, and 
pressed on, congress for the abolition of the patent office 
bureau. It is urged by many influential persons thatthe 
patent laws do not materially benefit inventors or peo. 
ple, and that the privileges conferred by present regula. 
tions are taken advantage of by a class of persons who 
are not entitled to be considered as inventors, This 
office has, it is alleged, become too complicated to be 
beneficial, and must either be abolished or have its juris. 
diction materially changed. 


A law suit is now pending in the supreme court o/ Mis. 
souri, which involves some interesting questions of 
church government, in the Presbyterian sect, as well as 
the right to the possession of certain valuable property 
at St. Louis. The plaintiffs and defendants were at one 
time members of the first Presbyterian church of St, 
Charles, but became divided in 1865, through the action 
of the general assembly at Pittsburg in having passed 
certain acts in relation to slavery and the civil war. The 
lots, which originally belonged to all, are now in the pos 
session of the defendants, and the plaintiffs claim the 
right to control them, on the ground that the defendants 
had not been admitted to membership in the clurch at 
the time of the original purchase of the property. 


Hon. A. B. Long, U. 8. district attorney, committed 
suicide at New Orleans on the morning of the 13th ult, 
while suffering under a severe attack of nervous neural- 
gia. Mr. Long was a native of Greenfield, Mass.; grad- 
uated at Dartmouth college, and studied law under Judge 
Hoar, in Boston. He served through the late war with 
credit, and, soon after the downfall of the confederacy, 
took up his residence in New Orleans, and was admitted 
to the Louisiana bar. He gave up a good practice about 
a year and a half ago, to become United States district 
attorney, in which position he displayed abilities ofa 
high order. Mr. Long was forty years of age, of good 
social standing and useful qualities, and his many 
friends in the north will regret his untimely death. 


The New Orleans newspapers have full particulars of 
the supposed suicide in that city of District Attorney 
Long. The Picayune says: ‘*Those who knew the man 
intimately, declare that so self-poised was he at all times, 
so cool and deliberate, so cheerful and pleasant in his 
intercourse, that it was morally impossible he should 
have committed suicide; and they assert, furthermore, 
that they confidently believe he was murdered. ‘t # 
well known that the deceased, in his capacity as district 
attorney, was prosecuting a number of desperate mea, 
several counterfeiters among them, and the idea is, that 
some of these, or their emissaries, watching their oppor 
tunity, committed the awful deed. This idea is some 
what strengthened by the fact that a fracture was found 
on the skull, which could scarcely have been caused by 
fall on the floor on which there is a thick carpet. On the 
other hand, there was no appearance of a struggle any- 
where about the room; no marks of blood on the doos 
leading from the apartment where the tragedy wa 
enacted, none on the floors of the other rooms, nor along 
the long corridor outside.” 
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THE CIVIL CODE OF THE STATE OF NEW 
YORK. 


A CODE AND DIGEST COMPARED. 


No. L 


Before discussing the expediency of codifying our 
laws, it is necessary to understand what a code is. 
The word is derived from the compilation of Justinian, 
termed codex, and which consists of enunciations of 
the general principles of the Roman civil law, as set- 
fled by the imperial constitutions. Justinian’s codex 
was thus of an abstract nature; while his pandecta or 
digest was wholly concrete, and composed of authori- 
tative decisions and responses on particular points. 
The two compilations correspond, in the main, to our 
own statutes and cases respectively. His institutes 
were nothing better than a table of contents to the 
two more leading compilations mentioned. 

Now, a division of labor is practicable only in the 
mechanical arts. Were a surgeon to pursue his craft 
without regard to the constitutional effects of his op- 
erations, he would be an enemy of society rather than 
abenefactor. A legal draftsman, an advocate or judge, 
inlike manner, may argue ad infinitum upon one or 
more isolated points, and yet prove or say nothing 
really conclusive. A code withouta digest, therefore, 
ora digest without a code, is science without art, or 
art without method and principle. Abstract meta- 
physics or unmethedized inductions are, neither of 
them, that practical guide which the necessities of life 
and society require. A complete fusion of a digest 
and code, however, gives the dream with the inter- 
pretation, and provides for every requirement, both 
of theoretical and practical jurisprudence. 

The civil code recently completed by Messrs. David 
Dudley Field and Alexander W. Bradford is of this 
composite nature. It is as much a digest as a code, 
and has been, designated by the latter title, probably, 
only because the mere abstract is the nobler element, 
and also because it proposes some changes in the 
law. Its province as a reformer of the law, however, 
is dehors the proper functions of a code. A code or 
digest, as such, is merely a new mode of expressing 
existing and undeniable rules. Legal reforms, indeed, 
are most conveniently introduced when the whole 
fabric of the law is undergoing repair and consolida- 
tion, But the latter desideratum can be completely 
éflected without any change in the law. 

Possibly, the delay that has occurred in enacting 
the code is owing to the fact that it deals with reforms 
the utility of which is not universally admitted. It 
is fortunate, indeed, that those reforms have been 
sketched by the master hands that compiled the code. 
Still, we think it would be far better to eliminate from 
the first edition of the code all extraneous matter and 
Proposed changes in the law, and to have the code 
tnacted as merely a new form and authoritative com- 
pilation of existing rules. This will insure the code 
40 justant adoption. The reforms, then, can be left 





on the table to be discussed separately, either in the 
same or an ensuing session. 

“A little leaven leaveneth the whole mass.” If 
any cause of debate is left in the code, the progress 
of the whole matter will be retarded, and the faca of 
the code itself jeopardized. But the doubtful or dis- 
puted parts once amputated, the code pur et simple 
will, doubtless, be at once enacted as a matter of 
course, or else with only such amendments as its 
authors will readily countenance. 

The codifying commissioners of England propose 
no change in the system of jurisprudence. They, 
therefore, designate their work a Law Digest. It is 
to be hoped that the euphuism has not been adopted 
through any jealousy of their American cousins or 
brethren. But their compilation will not be a digest, 
but, like our own civil code, a digest and code com- 
bined. Principle and theorem are higher in logical 
rank than deduction or example. A legal treatise, 
therefore, which propounds general principles, as 
well as cites examples, should be termed a code 
rather than a digest. However, the red or white rose 
smells with equal sweetness; and, as the law digest 
commission are traveling exactly in the footsteps of 
the codifiers of New York, we can only hail their 
efforts with unalloyed satisfaction, and without any 
desire to confuse our appreciation of their merits by 
any technical disquisition on words, 

A code without a digest would not be more useful 
to the jurist or student than a treatise on mathematics, 
“Every statute hath its interpretation ’’—so the judges 
replied to Charles the First, when consulted by him 
as to the effect of his signing the petition of right. 
Law happens to be unnecessarily technical; and the 
response of the judges to the king meant that the par- 
liament might accumulate words without wisdom, and 
that he would still have no reason to apprehend any 
injury from their unscientific bombardment. Every 
nation is governed by the judge and the sheriff or 
other peace officer. The legislature and president are 
indeed the ultimate judicial and executive. But, 
as the hour pointer of a clock strives always to be in 
advance of the minute hand, so a perverse court could 
give very great opposition to the legislature, 

Case law in an early stage of society does not exist. 
When the political system has been long estab- 
lished, however, and civil rights of every kind have 
been the subjects of thousands of judicial decisions, 
case law becomes the sole practical branch of juris- 
prudence. Were a lawyer to-morrow to dwell upon 
the expediency of a law of inheritance, the court 
would stop him and inform him that the point was 
settled before time immemorial. Did the lawyer then 
endeavor to show the justice of our tables of consan- 
guinity, the court would again request him to be less 
abstract. Even on the rule in Shelley’s case few 
arguments would be tolerated which had been already 
disposed of by well-known adjudications. But when 
the advocate reached the point at which decision had 
halted, the jural and analogical arguments to any 
extent would be patiently endured by the court, 
Even though counsel were impugning the last decis- 
ion on the point, yet he will be patiently heard if 
his arguments are directed against the last parallel. 
Possibly, the last case will be appealed from, or it is 
obviously infirm or inapplicable. But, all cases 
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propped and buttressed by a long course of subse- 
quent decisions are non tangenda non movenda. 
Courts of law might have been wrong in holding 
that the statute of uses executed only the first use; 
the legislature might be wrong in acquiescing in 
that judgment; but along course of judicial decis- 
fons implies such aquiescence. No lawyer, therefore, 
would be listened to at the present day, arguing that 
there could be a use upon use at law, But, until a 
decision on a new point has been acquiesced in by the 
legislature and the public, and not reversed on appeal 
or by statute, it is, of course, open to question. Once, 
however, that its age implies acquiescence by the 
legislature, it is actually stronger than a statute; be- 
cause, as Charles the First’s judges said, it is both the 
statute and interpretation thereof. 

The executive must always obey, not the legisla- 
ture, but the judges. These alone are in contact both 
with the national will and the executive. A sheriff 
never can pronounce a writ to be contrary to a stat- 
ute. The president is in a similar position. But 
statutes have no force until they are distilled by the 
judges for public use. No one can take the law into 
his own hands, except in cases of self-defense, which 
rest on political, and not merely civil, foundations. 
The law, then, means, not acts of the legislature, but 
judicial decisions upon those acts. If any suitor errs 
concerning the judgment that will be pronounced by 
a court, his knowledge of the letter of the statute will 
not avail him or justify his resistance to the judicial 
writ. 

In a compositive nation, such as the United States, 
in which there is occasionally a conflict between state 
and federal rights, the ultimate exponent of law, in 
other words, the ultimate legislator, is brought into 
clear view. That exponent of law is not congress, 
but the supreme court of the United States. If the 
court does not speak the will of the legislature, it 
can, of course, pass a post statute, But even that 
enactment is inoperative until construed by the 
judges. A judicial construction, therefore, and 
nothing else, is law. The legislature pulls the 
wires, indeed, but the visible exponent of law is the 
court. Apollo acts only through visible agency. 
The oracle, therefore, of the will of the legislature is 
the supreme tribunal of the land. The actual decis- 
ion is, therefore, a joint product of legislative and 
judicial rules, and not unfrequently, as in the case of 
the statute of uses, some of the simple legislative ele- 
ments disappear in the compound. Case law, then, is 
notonly law, but, inan advanced state of society, noth- 
ing else islaw. There is not a conceivable question of 
jurisprudence which has not been the subject of adju- 
dication in England or the United States. Difficulties 
occur, not in finding a rule, butinapplyingit. The ob- 
stacle to vision in the case is not in the luminary, but 
inthe object contemplated. Law does not affect causa- 
tion or the course of events. Difficulties will, there- 
fore, always occur in legal practice. But this does not 
prevent the best judge being a practical one. So it is. 
The lawyer’s guide is the last decision on the point in 
question. If there is no case under the statute on 
which he proceeds, his position is always more or less 
critical. He may, indeed, succeed; but still, if he 
had decisions in his favor, his triumph would be cer- 
tain. Although, then, a digest without a code is, 








however useful, still incomplete, inelegant, and unggj- 
entific, yet a code without a digest is, in our advanceg 
state of society, absolutely useless. The lines ang 
angles of the mathematician underlie the phases of 
beauty which the artist sketches. But his excellencg 
consists, not in the accuracy with which he can depict 
an angle, but in his expression of the flowing contour 
of lineament and the suffused bloom of life. 

The United States are a new nation; but it inherits 
the legal accumulations of Europe. The jural infant, 
though of herculean size, is thus in danger of being 
strangled by the legal anaconda of other climes, 
which, after having drained no slight portion of the life. 
blood of the old world, would here, also, if not closely 
watched, minister to the purposes of the despotism, 
either of the mob or the executive. Law, however, 
is essentially ascience. Many of the doctrines, there- 
fore, even of particular jurisprudence, require little 
technical study, while all its precepts unquestionably 
admit of a reduction to harmony. 

Who can for a moment doubt that such a consum- 
mation will eminently promote the progress of ciyil 
harmony? Order is itself simplification ; nor perhaps 
has even our municipal law much of a technical na- 
ture, as distinguished from a novelty of idea. Time 
and familiarity render the law a mere play-thing to the 
lawyer. His trained mind at once arranges on a legal 
scale the disjecta membra of the case propounded bya 
wrathful litigant. Imparting order to the rude and 
undigested mass of our jurisprudence, in like manner, 
will separate the waters from the dry land, and show 
where legislative reforms are necessary. Federal and 
state courts will thus know with the more ease the 
boundaries of their respective jurisdictions. Further 
reforms and consolidations may then become discerni- 
ble, while even private citizens, like the Romans of 
old, may be able to commit to memory many of our 
leading municipal precepts, and so avoid what they at 
present learn only by the costly path of experience, 
And even though law possibly must always be a 
sealed book to the multitude, yet it will be shorn of 
much of its present terrors. Rising above this pyre 
mid of jural lore, it is not hard to discern in the hori- 
zon the figure of the international legislature, which 
promulges its laws, not amidst the boom of cannon 
and the shrieks of the dying, but proclaimed with the 
artillery of august Olympus, and surrounded with 
the halo of the sun of peace. 
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LAW AND LAWYERS IN LITERATURE. 
XXV. 


LAW CLERKS AND LAW STUDENTS, 


A clerkship to an attorney is probably not better 
adapted to the expansion of the intellect than walking 
the tight-rope, or heading pins, or keeping a toll-gate. 
William Cobbett, the author or editor of “ The Poli- 
tical Register,”” who served in the capacity of attorney's 
clerk for some time, has recorded his disgust for the 
occupation: “ When I think of the saids and 
forths, and the counts of tautology, that I scribblel 
over—when I think of those sheets of seventy-tw? 
words, and those lines two inches apart — my brain 
turns. Gracious Heaven! if I am doomed to ¥ 
wretched, bury me beneath Iceland snows, and Je 
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me feed on blubber; stretch me under the burning 
line, and deny me the propitious dews ; nay, if it be 
thy will, suffocate me with the infected and pestilen- 
tial air of a democrat’s club-room; but save me, 
whatever you do, save me from the desk of an 
attorney.’ Lord Brougham said: ‘‘ Even a year in an 
attorney’s Office, as the law #3 now practiced, I should 
not hold too severe a task, nor too high a price to 
pay, for the benefit it must surely lead to.” The 
author of “‘The Pleader’s Guide’ thus recorded his 
disgust at the occupation : 


“And, better to improve your taste, 
Are by your parents’ fondness plac’d 
Among the best, the chosen few 
ag if their happiness they knew), 

ho, for three hundred guineas pai 
To some great master of the trade, 
Have at his rooms, by special favor, 
His leave to use their best endeavor, 
By drawing pleas, from nine to four, 
To earn him thrice three hundred more, 
And, after dinner, may repair 
To ’foresaid rooms, and then and there 
Have ’foresaid leave, from five to ten, 
To draw th’ aforesaid pleas again.” 


Perhaps, too, the familiarity with petty meannesses 
has a tendency to blunt the sensibilities. I shall 
never forget the shock I underwent as a fresh law 
clerk, when I discovered the amount of virtual lying 
tolerated under a “‘ general denial.”’ Possibly, it isa 
similar shock that drives some into dissipation, for, 
I believe, law clerks are notoriously rakish and 
drunken, at least in England. Such were the four 
ederks of Dodson & Fogg, in “ Pickwick Papers,’’ 
the attorneys for Mrs. Bardell, on whom Mr. Pick- 
wick and Sam Weller made a call to see if that cause 
of action could not be compromised — an unwise step 
atall times, and which at this particular time resulted 
in Mr. Pickwick’s being served with the process, 
While Mr. Pickwick and Sam were waiting in the 
ante-room for an interview with the attorneys, they 
heard some of the conversation of these nice young 
men, to which let us listen again: 

“That was a game, was n’t it?” said one of the 
gentlemen, in a brown coat and brass buttons, inky 
drabs, and bluchers, at the conclusion of some inaudi- 
ble relation of his previous morning’s adventures, 

“Devilish good, devilish good,’’ said the seidlitz- 
powder-iman. 

“Tom Cummins was in the chair,” said the man 
with the brown coat; “it was half-past four when I 
got to Somers Town, and then I was so uncommon 
lushy that I could n’t find the place where the latch- 
key went in, and was obliged to knock up the old 
oman. I say, I wonder what old Fogg ’ud say, if he 
knew it. I should get the sack, I s’pose— eh?” 

At this humorous notion all the clerks laughed in 
concert, 

“There was such a game with Fogg here this morn- 
ing,” said the man in the brown coat, “‘ while Jack 
Was up-stairs sorting the papers, and you two were 
gone to the stamp-office. Fogg was down here, open- 
ing the letters, when that chap as we issued the writ 
against at Camberwell, you know, came in; what’s 
his name again?” 

“Ramsey,” said the clerk who had spoken to Mr. 
Pickwick. 

“Ah, Ramsey; a precious seedy-looking customer. 
“Well, sir,’ says old Fogg, looking at hiin very fierce ; 
you know his way; ‘well, sir, have you come to 
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settle?’ ‘ Yes, I have, sir,’ said Ramsey, putting his 
hand in his pocket, and bringing out the money; 
‘the debt’s two pound ten, and the costs three pound 
five, and here it is, sir;’ and he sighed like bricks as 
he lugged out the money, done up in a bit of blotting- 
paper. Old Fogg looked first at the money and then 
at him, and then he coughed in his rum way, so that 
I knew something was coming. ‘ You don’t know 
there’s a declaration filed, which increases the costs 
materially, I suppose?’ said Fogg. ‘ You don’t say 
that, sir,’ said Ramsey, starting back; ‘the time was 
only out last night, sir.’ ‘I do say it, though,’ said 
Fogg; ‘my clerk’s just gone to file it. Hasn’t Mr. 
Jackson gone to file that declaration in Bullman and 
Ramsey, Mr. Wicks?’ Ofcourse I said yes, and then 
Fogg coughed again, and looked at Ramsey. ‘My 
God!’ said Ramsey, ‘and here have I nearly driven 
myself mad, scraping this money together, and all to 
no purpose.’ ‘None at all,’ said Fogg coolly; ‘so 
you had better go back and scrape some more to- 
gether, and bring it here in time.’ ‘I can’t get it, by 
God! said Ramsey, striking the desk with his fist. 
‘Don’t bully me, sir,’ said Fogg, getting into a passion 
on purpose. ‘I am not bullying you, sir,’ said Ram- 
sey. ‘ You are,’ said Fogg; ‘get out, sir; get out of 
this office, sir, and come back, sir, when you know 
how to behave yourself.’ Well, Ramsey tried to 
speak, but Fogg wouldn’t let him, so he put the 
money in his pocket and sneaked out. The door was 
scarcely shut, when old Fogg turned round to me, 
with a sweet smile on his face, and drew the declara- 
tion out of his coat pocket. ‘Here, Wicks,’ says Fogg, 
‘take a cab, and go down to the Temple as quick as 
you can, and file that. The costs are quite safe, for 
he’s a steady man with a large family, at a salary of 
five and twenty shillings a week, and if he gives usa 
warrant of attorney, as he must in the end, I know 
his employers will see it paid, so we may as well get 
all we can out of him, Mr. Wicks; it’s a Christian act 
to do it, Mr. Wicks, for with his large family and 
small income, he’ll be all the better for a good lesson 
against getting into debt ; won’t he, Mr. Wicks, won’t 
he?’ and he smiled so good-naturedly as he went 
away, that it was delightful to see him. “He isa 
capital man of business,”’ said Wicks, in a tone of the 
deepest admiration, “‘ capital, isn’t he ?” 

The other three cordially subscribed to his opinion, 
and the anecdote afforded the most unlimited satis- 
faction. 

“Nice men these here, sir,’”” whispered Mr. Weller 
to his master; ’werry nice notion of fun they has, sir!’ 

A very celebrated fictitious law clerk is Uriah Heap, 
in “David Coppertield,’’ whose very name suggests 
wriggling meanness, and whom Dickens has depicted 
so vividly that he assumes the reality of an historical 
personage, who read ‘‘a great fat book, with such de- 
monstrative attention, that his lank fore-finger fol- 
lowed up every line as he read, and made clammy 
tracks along the page, like a snail;’’ whose nostrils 
seemed to twinkle, instead of his eyes; whose hand 
felt in the dark like a fish; who was “ the umblest 
person going;’”’ whose father, from having been a 
sexton, had become “‘a partaker of glory ;’’ who was 
fond of passing an hour or two in the evening with 
Mr. Field, the delectable writer on practice, meaning; 
we see him now, “ kissing his hand, and leering at us 
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like a mask,’’ or making “ motions with his mouth as 
if the pear were ripe already and he were smacking 
his lips over it.” To adopt Mr. Micawber’s descrip- 
tion of him, “transcendent and immortal hypocrite 
and perjurer.’’ 

Of very different stuff was the vocal Dick Swiveller, 
in “ The Old Curiosity Shop,’’ clerk for a time to the 
legal firm of Sampson Brass and his sister Sally, that 

“female dragon.”’ But law with Richard was only 
an episode, and it is to be feared, if he had pursued 
it, that its irreconcilableness with literature would 
have deprived the world of those frequent “ drop- 
pings into poetry,’’ by which he illustrated the most 
common-place events of life. Blackstone and Mur- 
ray deserted the muse, and the mechanical routine of 
a clerk’s desk would have quenched the divine af- 
filatus in the soul of Swivelier himself. 

David Copperfield was a law clerk and law student, 
but clearly he is an imaginary character, a fiction of 
law. Those discussions between himself and his 
master and destined father-in-law, Mr. Spenlow, one 
of the firm of which the inexorable Jorkins was the 
other partner and constant scape-goat, on the subject 
of the ecclesiastical courts, never took place, I sus- 
pect. We believe in Uriah, and Swiveller, and Dod- 
son and Fogg’s young gentlemen, but not in David. 
He is much too good to be true; that is to say, he was 
never bound to the law. Such an apprenticeship 
would have made a different article of him. I know 
what I risk in thus asserting my disbelief in David 
asa clerk, but I reiterate the language of Mrs Prig, 
when she denied the existence of Betsy Harris, ‘I 
don’t believe there’s no sich a person.”’ 

On the other hand, one readily gives credit to Lovel, 
the clerk of Samuel Salt, in Lamb’s essay on “‘ The Old 
Benchers of the Inner Temple.” He was Salt’s 
gavour. 

“Lovel took care of every thing. He was at once 
his cierk, his good servant, his dresser, his friend, his 
‘flapper,’ his guide, stop-watch, auditor, treasurer. 
He did nothing without consulting Lovel, nor failed 
in any thing without expecting and fearing his ad- 
monishing. He put himself almost too much in his 
hands, had they not been the purest in the world. 
He resigned his title almost to respect as a master, if 
1. could ever have forgotten for a moment that he 
was a servant. 

“T knew this Lovel. He was a man of an incorrigi- 
ble and losing honesty. A good fellow withal, and 
‘would strike.’ In the cause of the oppressed he 
never considered inequalities, or calculated the num- 
ber of his opponents. He once wrested the sword 
out of the hand of a man of quality, that had drawn 
upon him; and pommelled him severely with the 
hilt of it. The swordsman had offered insult to a 
female — an occasion upon which no odds against him 
could have prevented the interference of Lovel. He 
would stand next day bareheaded to the same person, 
modestly to excuse his interference — for L. never 
forgot rank where something better was not con- 
cerned. L. was the liveliest little fellow breathing; 
had a face as gay as Garrick’s, whom he was said 
greatly to resemble (I have a portrait of him which 
confirms it), possessed a fine turn for humorous po- 
etry — next toSwift and Prior — molded heads in clay 
or plaster of Paris to admiration, by the dint of nat- 
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ural genius merely ; turned cribbage-boards and such 
small cabinet toys to perfection; took a hand at qua- 
drille or bowls with equal facility ; made Punch bet 
ter than any man of his degree in England ; had the 
merriest quips and conceits; and was, altogether, ag 
brimful of rogueries and inventions as you could de 
sire. He wasa brother of the angle, moreover, ang 
just such a free, hearty, honest companion as Mr, 
Izaak Walton would have chosen to go a fishing 
with.” 

We get another glimpse of law students in “Pictures 
of the French.” In reproducing some of these literary 
delineations, I regret that I cannot also place before 
the reader some of the graphic accompaniments which 
add so much to this volume. The first thing the 
French law student does on entering upon his studies 
is to get him a companion to keep house for him, a 
female one, of course. ‘The loves of the student and 
the grisette are none of those headstrong passions 
which make all the weeping and wailing of our mod- 
ern drama; in a short time he treats her hardly better 
than a maid servant, sends her on errands, and makes 
her get him tobacco, brandy and ham for supper,” 
This seems a very improper association, but we are 
reminded by Lord Campbell, in his life of Lord Thur- 
low, who had three illegitimate daughters, that up to 
the close of the eighteenth century, “a majority of the 
judges had married their mistresses. The under- 
standing then was, that a man elevated to the bench, 
if he had a mistress, must either marry her or put her 
away.” And he wickedly adds: ‘For many years 
there has been no necessity for such an alternative.” 
After this, we may not be censorious as to the French- 
man’s morals, nor surprised at learning that “ his law 
library consists of Beranger’s Songs, Voltaire’s Tales, 
the Contract Social, an odd volume of one of Paul de 
Kock’s novels, and a few more old tomes.”’ 

“If we were asked by what outward signs the law 
student may be recognized, we should reply that he 
does not dress in the latest fashion, but that he creates 
a fashion for himself. He takes care to let his hair 
and his beard grow, in order, as he says, not to look 
like a grocer; but at certain periods of the year, be 
fore the examinations, these signs of anarchy disap- 
pear. His head resembles the style of a member of 
the Jacobin club; his tuft and moustache that ofa 
gallant at the court of Louis XIII. 

“A colossal pipe is absolutely indispensable to the 
student; he is a wholesale smoker. His pipe-bowl 
attests the skill of the smoker, and presents the effigy 
of a Turk, Henry IV, Robert Macaire, Francis I, St. 
Just, or some other hero, 

‘He is king of the Latin quarter; at the theater he 
lords it— he lords it in the tavern — he lords it in the 
street. 

“The fine arts — literature, philosophy and politic 
—he will study them all, every thing but his law. 
He devours the new novels, and decides the fate of 
the last new play. The portrait of Madame George 
Sand, hooked by a pin to his bed’s head, bears wit 
ness to his enthusiastic admiration for that distin- 
guished hermaphrodite.” 

He has the cacoethes scribendi, ‘The tales he com- 
poses almost invariably begin: ‘ It Was in a lovely 
morning of spring, that two men, wrapped in large 
cloaks, were silently descending the hill,’ etc. OF 
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sometimes he rushes in medias res: ‘By the mass!’ 
exclaimed our young hero, as he emptied at a draught 
his goblet of Hungarian wine, ‘ we live, my lords, in 
times,’ etc. His poetry is generally consumptive, 
languid, pulmonary, giving over, and given over by, 
all the world ; full of I’s and interjections; as for in- 
stance : 
‘I wander weary and alone, 
Along the world, an outcast moan 
Breaks from my pallid lips! 
All things are born to nurse my sadness! 
My heart is struck with gall and madness, 
My soul is in eclipse!’ 
These things, of course, are only written — never read. 
“The deadliest animosity burns between the law- 


student and the policeman. They are foesas irrecon- 


cilable as the Capulets and the Montagues. 

“Tt is rare that the law-student does not play on 
some instrument. He takes lessons on the flageolet, 
the German flute, or the French horn, or at least he 
can crow an air on the accordeon. 

“Three, four or five years suffice for the student to 
pass triamphantly through his five probations, includ- 
ing the thesis. You may recognize in an instant in 
the Salle des Pas Perdus—the Westminster Hall of 
Peris—him who has just been called. He flaunts 
along in his borrowed gown; his heaving breast raises 
the tawny frill; he carries under his arm an immense 
portfolio, stuffed with papers, to simulate the absent 
briefs.” 

“In the spouting-clubs, where the student and 
junior advocates learn the art of defending the widow 
and the orphan, the youthful aspirant pleads with 
equal emphasis and erudition. He quotes the year- 
books and the digest, Pothier and Gaius, and crams 
his speech with scraps of Latin. ‘ Yes,’ he exclaims, 
‘in the question now before us, my learned friend on 
the other side is penitus extraneus ; he is urged on by 
the hope of gain, certat de lucro captando, while we 
—we, certantes de damno vitando.’ The junior adyo- 
cate is fond of anticipating the arguments of the other 
side, and it is extraordinary if you do not detect in 
his speech two or three phrases pronounced in a shrill 
voice, and beginning: ‘My friends on the other side 
will, perhaps,’— and then, after enumerating these 
imaginary objections, he throws back his sleeves, 
raises his arms to heaven, and exclaims: ‘Is it possi- 
ble to imagine—I ask, gentlemen, whether it be pos- 
sible to imagine a line of argument more entirely 
unsupported by the facts of the case, more contrary 
to the principles of law, more extravagant to the ears 
of the court, more ——, I check myself, gentlemen, 
lest my rising indignation should lead me to forget 
What is due to the audience which I have the honor 
of addressing.’ ”’ 

These extracts convince us that no profounder truth 
was ever uttered than when Major Jack Downing 
said, “There’s a great deal o’ human natur in man- 
kind in gineral.”” 

KENNY. 

“Love, Law and Physic, a farce, by James Kenny,” 
iscelebrated. Mr. Daniel, in his introduction to the 
modern acting edition, says of the character of F'lezi- 
ble,the barrister, which was written for Matthews: 
“We were present on the second night of his per- 
formance, and had the good luck to see his imitation 
of the late Lord Ellenborough, in his mock charge to 





the jury, which was one of the finest things the actor 
ever did; for, not only were the voice, manner, pro- 
nunciation and roll of his lordship hit off with perfect 
exactness, but his very physiognomy was exhibited 
with astonishing truth. We never beheld an audi- 
ence more completely taken by surprise. For some 
special reason, Matthews discontinued it after the 
second night.’”’ While it is hardly worth while to 
analyze the play, the passage above spoken of may be 
of interest. It isas follows: “ Now, gentlemen, there 
cannot remain a doubt on your minds that the plaint- 
iff’s misfortune was aggravated, even as it originated 
by an unhappy manual rencounter with the dear 
companion of his destiny, in which the acute ex- 
tremities of her delicate fingers unfortunately dis- 
lodged the sovereign specific, while in the very act 
of performing its never failing duty of restoration. 
Hence, gentlemen, it was not to the application of the 
remedy, but its removal; not to his medical friend’s 
want of skill, but his spouse’s want of temper; not 
to his Infallible Balsam, but to her cream of tartar, 
gentlemen, that the plaintiff owes the injury for 
which he comes into court, and calls upon you for 
heavy damages.”’ 

In Townsend’s sketch of Ellenborough, in “‘ Lives 
of Twelve Eminent Judges,” we find the following 
reference to Matthews’ acting in this piece, and the 
* special” reasons that led to its sudden withdrawal: 
“ The effect, we are told, was quite astonishing. The 
pit was almost filled with men of law. Soon after, 
Matthews received a request that he would go to 
Carlton House on a certain evening. He found the 
prince surrounded by avery smallcircle. After a 
most gracious reception, the general conversation was 
resumed, and Matthews was for some time at a loss 
to guess the immediate cause of his invitation. At 
length the prince began to speak of the extraordinary 
sensation Matthews’ recent imitation had caused, 
adding, that he had the greatest desire in the world 
to hear it, and concluded by saying that it would be 
considered as a favor if Matthews would then give 
the charge to the jury, as he had given it on the 
first night of the new faree. Matthews obviously 
hesitated, and the prince said* ‘Oh, don’t be afraid, 
Mr. Matthews; we’re all tiled here. Come, pray 
oblige me; I’m longing to hear it; Iam something 
of amimic myself. My brother here’ (turning to 
the Duke of York) ‘can tell you that I give a very 
fair imitation of Lord Eldon, With respect to yours 
of Lord Ellenborough, it was not so well, when you 
found it so taken up, to continue it in public; and I 
am very glad your own good taste and feeling 
prompted you to refuse a repetition of it; but here 
you need have no scruples.’ There were about 
twenty present. Mr. Matthews, of course, obeyed. 
The prince was in raptures, and declared himself as- 
tonished at the closeness of the imitation, shutting 
his eyes while he listened to it with excessive enjoy- 
ment. ‘It is the man himself!’ he exclaimed. The 
Duke of York approved in peals of laughter. The 
clever mimic returned home delighted with his in- 
toxicating reception, and the prince’s object was 
gained.” 

One other passage from this play is worth quoting. 
Flexible being asked if he can prove black is white, 
becomes enraged: “Shall a timber merchant dare 
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contend with me on points of law? Traduce its pro- 
fessors, asperse, blacken, detract, defame, contemn, 
injure, insult, hurt, wrong, annoy, calumniate, and 
heap them with contumely? Provoke wrath, generate 
choler and kindle contention? Sir, are you ac- 
quainted with statute and common law? Do you 
know predicaments, premunires, and precedents, 
nolle prosequis, fi fas, and fieri facias, with all the 
horrible dangers of scandalum magnatum? Any one 
of which, much more their united conglomeration, 
might sink you and your whole property, trade, credit, 
friends, family, and connections, in one vast, tremen- 
dous, irresistible, and uncontractible ruin!” 


IRELAND. 


“Scribbleomania, or the Printer’s Devil’s Poly- 
chronicon, a sublime poem, edited by Anser Pen- 
dragon, Esq.” is a satirical poem by W. H. Ireland, 
who is best, or rather worst, known, as the author of 
the famous Shakespeare forgeries, which created a 
tremendous sensation in the literary world, causing 
Boswell to go down on his knees in thanksgiving. 
One chapter is devoted to jurisprudence, and is as 
follows: 


“From culture dispelling gross ignorance dense, 
That prescribes to our passions the curb-rein of sense; 

. From morality’s rules ppeates deep in the breast, 
Where goading of turpitude ne’er was impress’d ; 
_—— love for those writers, from whom we can draw 

; e precepts of justice and source of all law: 

Since the upright no terrors in punishment trace, 

For the guilty alone bear the brand of disgrace. 

Our e void of quirks in a Blackstone is seen, 

From ent ny ate staunch oe we glean, 
While our rights from Delolme are at once understood, 
* That freedom acquired from our forefathers’ blood.’ 
Such works fundamental for aye stand enrolled, 

Such names should grace adamant, blazon’d in gold. 
As a link of the bar, I with honor renown ’em, 

And exulting with circlet unfading thus crown ’em.” 


_ Then comes the following: 


“Do we not find these lords sedate 

Make laws themselves, so intricate, 

That one act patches up another, 

As ue will ue, because a brother. 

In vain for verdict ye resort, 

And come with clean hands into court, 
Since right and wrong give equal sport 
To counsel, who'll a 80, 
That whether witness will or no, 

He’ll surely TT what is sooth, 

And mar with lie the naked truth. 

In vain on high sits Justice scowling; 

In vain poor Goddess makes a growling; 
They heed her not, but with ear clinkers 
Out-argue right, as for her blinkers, 

Lest their keen glance should raise a stir, 
They’ve bound e’en up with mockinger. 
An oath to him who'd truth be killing, 

Is kiss the book and give a shilling; 

No more nor less, for when digestion 

Is strong with conscience, to each question, 
Witness may cut pert counsel short, 

By stating he remembers naught. 

Thais what with flaws the truth defeating, 
And pleader’s impudent brow-beating; 
Tug! who vary on the case, 

Good allegations out of place; 

A witness who cannot remember 

If ’twas in August or December, 

In short, such ugly cross-grain'd things, 
With fifty others, trial brings. 

And where's in this the wonder, pray? 
Did not a famous judge once say, 

That speaking truth deserves as well 
Punition being a libel, 

As he who truth doth vilify 

By a> confounded lie ? 

8o from that hour when truth’s been stripp’d 
In courts for blabbing, she’s been whipp’d.” 


_ EE - + ~<-- > ¢- 


John M. McKinney has been appointed judge of the 
United States district court in the southern district of 
Florida. 








CURRENT TOPICS. 


The legal tender question seems to be about as 
irrepressible as was Banquo’s ghost. Its latest phase 
was an attempt made to restore to the calendar of the 
United States supreme court the case of Deming y, 
The United States, which was dismissed from the 
calendar at the last term, with the consent of the 
plaintiff’s counsel. The motion to restore was based 
on the allegation that the dismissal was made withont 
the plaintiff’s knowledge or consent. The court, on 
Monday, announced its decision, denying the motion, 
chiefly on the ground that the delay in making the 
motion amounted to a ratification of the dismissal, 


Massachusetts, after experiencing the inconveniences 
of having her reports called after the reporter’s name, 
e. g., Pickering, Metcalf, Allen, etc., has adopted the 
plan of styling all future reports as the ‘‘ —th Mass,,” 
the later volumes ranging above a hundred. This 
plan is the simplest and best, and will be carried out, 
we trust, in cvery state where it is practicable. When 
B. Monroe is quoted, it does not appear what state is 
meant; there are two Metcalfs, two Allens, and at 
least two Smiths. Mr. Bishop, in one of his queer 
volumes, devotes a part of his page to an examination 
of the important question, whether it is better to 
abbreviate “‘ Metcalf,” ‘‘ Met.’’ or “‘ Metc.”” We really 
have forgotten the conclusion he arrived at, but we 
have little. doubt he would agree with us that it would 
be well to avoid such diversities in future, and resort 
to the well-settled abbreviations of states, 


A Washington correspondent gives the following, 
relative to the United States statutes: 

‘“‘The commissioners to revise the statutes of the 
United States — Messrs. Charles P. James, Benjamin 
Vaughan Abbott and Victor C. Barringer—have 
organized this fall in Washington, and are pursuing 
the work assigned them. That task is no less thana 
complete re-writing of all the general and permanent 
laws of the United States upon a new and orderly 
arrangement, and with corrections embodying all the 
repeals and amendments; in fact, the law “‘as it is” 
of the national government. Such tasks are usually 
prosecuted upon the plan of assigning to each com- 
missioner one share of the entire field, which he 
works out alone, and submits to his colleagues for 
revision. The Washington commissioners are pur 
suing a different method. They meet daily as4 
board, and are examining the statutes, section by 
section, in their order, beginning with the latest, 
for the purpose of determining as to each section, 
whether it has been repealed or amended, whetherit 
is of general importance warranting its being incor 
porated in the new statutes, and under what chapter 
of the new arrangement it ought to go. The sections 
are marked in the margin, and, as the work proceeds, 
are to be cut out by a clerk, and assorted to the proper 
chapters. This preliminary labor will give each com 
missioner a reliable collection of the existing pr> 
visions of law which the board have deliberately 
decided should be embraced in any chapter which be 
undertakes to draft, with memoranda of most of the 
repeals and amendments. This must very mut 
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facilitate the ultimate revision. The bench and bar 
of the country will be glad to know that it is the 
intention of the commissioners to prosecute the work 
to completion at the earliest possible date. As at 
present compiled, it is impossible to know in many 
instances what is the existing law of the country.” 





Anent an association of lawyers, of which we have 
spoken elsewhere, the Tribune has the following: 


“There is certainly a great deal that needs regulation 
about which lawyers know more than any body else. As 
alarge proportion of our legislators are, or have been, of 
the legal profession, the public issomewhat inclined to 
hold lawyers in general as responsible for the laws. 
Hence it would afford at least an evidence of a proper 
sensitiveness on their part to their responsibility, if gen- 
tlemen of the bench and barshould meet together in 
solemn conclave and consider whether these things can- 
not be managed better. There is a wide area for discus- 
sion open to such a convocation, and in every part of the 
field there is need of reform. International law; the re- 
lations of the states to the union; citizenship and nat- 
uralization; a code of navigation and admiralty, are 
among the ‘weightier matters of the law’ which the 
graver seigniors might pitch and toss in intellectual 
gymnastics. The differences in different states of the 
laws concerning real estate, woman’s rights, marriage 
and divorce, corporations and monopolies, might serve 
the purpose of developing the sparring capacities of the 
legal athletes of lighter build, eager for the fray and 
emulous of honors. There is not the slightest doubt that 
many brilliant ideas would be struck out in the heat of 
such a contest; and if the practicable suggestions 
evolved were subsequently adopted, much good might 
ensue, The first constituent assembly of France brought 
together more French lawyers than were ever before 
brought under one roof. The result of their labors 
was a constitution which provided freedom in opposition 
to feudalism, and which, had its provisions not been 
superseded by the frantic mockery of legislation of the 
revolution, would have secured to France the blessings 
of liberty instead of the crimes committed in her name. 
Ifaconvention of lawyers could point out the mode and 
assist in hastening the act of deliverance of our great 
cities from the misgovernment under which some of 
them are suffering, the entire American people would offer 
avote of thanks to the legal profession.”’ 
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Humiliating as is the fact, it is nevertheless a fact 
that the lawyers of England have the dignity and in- 
terests of the profession more at heart, and take far 
greater interest in the advancement of jurisprudence 
andreform in the administration of justice, than the 
lawyers of the United States. That this is so is evident 
from the number and extent of the legal organizations 
and associations in various parts of the kingdom. 
rit jm hile in this country we count but a half dozen local 
associations, without affiliation or material influence, 
there, are organizations in every important city and 
in nearly or quite every county, working together 
under, and forming constituent parts of, a general 
organization. Besides these, are several distinct so- 
tieties, such as the Legal Education Association, the 
Judicial Society, the Law Amendment Society, etc., 
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ily ("laboring in the interests of the profession and the 
h be je “8c of justice and jurisprudence. The great body of 


the profession in this country are apparently toomuch 
Wrapped up in their own individual interests and 
pursuits, to devote any attention to the general good. 





During the year a Bar Association was formed in 
New York, and the hope was expressed that similar 
organizations would be formed in other cities and 
counties, and that out of them might grow “an Asso- 
ciation of the Bar of the state of New York, worthy 
of the past history of that bar, powerful by its intelli- 
gence and learning, and influential by its integrity 
and patriotism.’”’ But the hope has not been realized ; 
so far as we know, not a single organization has since 
been formed. 

Other professions and trades have their local, state, 
and national associations. The medical profession 
has its societies in every county, its state associations 
and annual national meetings. We only, of the legal 
profession, the most important, the most influential, 
the most noble of them all, have no care beyond our 
own selfish aims ; careless we have become of ourown 
traditional glory and renown as a profession; care- 
less of the general weal; careless of almost every 
thing, save winning causes and making money. We 
are fast losing our professional character, and are 
becoming simply a multitude of individuals engaged 
in the same business. These are truths admitted by 
some of the most eminent lawyers in the country, 
and it is also admitted that the only way in which 
these evil tendencies can be remedied is by organi- 
zation —organization, local, state, and national. We 
have, time and again, urged such organization, and 
we shall continue to urge it to the end. We urge it 
not alone, nor chiefly, for the restoration or acquisi- 
tion of power and influence, but for the elevation of 
the profession and for the common public good. 

When such organization shall be effected —when 
honest, earnest, and fearless associations shall be 
formed, working together for the same end, then, and 
not till then, will the character, the training, the 
education, the morality of the profession be elevated 
and improved, then, and not till then, will be restored 
the glory, the honor, and the dignity of the American 
bar. * 





OBITER DICTA, 
A feigned issue —a supposititious child, 


A leading case on ejectment — In re Jonah. 
Adverse enjoyment —smoking contrary to parental in- 
structions. 


The earliest “ house-bote ” of which we have any record 
is, undoubtedly, Noah’s ark. 

There is a man in New Hampshire who swears so vig- 
orously that his neighbors frequently call him in, when 
they are unable to do justice to the subject, and let him 
swear a few ‘“‘suppletory oaths.” 

To an inquiry of a certain king as to the time of day, 
a witty courtier is reported to have replied: “Sire, what- 
ever time your majesty pleases.” It is certainly very 
improbable that a royal personage should be guilty of a 
want of punctuality; and even if he were, he could 
easily plead “ nullum tempus, etc.,”’ that the time didn’t 
occur to him.” 

In the early days of Ohio practice a young advocate was 
called on to defend a man for stealing a coop of chick- 
ens, and carrying them down the river on a flat-boat. 
There were present in court the prisoner’s wife, in deep 
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mourning, with an infant in arms, and her little boy by 
her side; together with her mother, his mother, and two 
of his sisters, The sheriff, by putting his official ear to 
the keyhole, overheard our young lawyer direct his client 
and friends as follows: ** My speech will be divided into 
four parts, Ist, the historical ; 2d, the argumentative; 3d, 
the reply; 4th, the sympathetic. You must all sit quiet 
until I come to the fourth, or symp ithetic part, and then 
you’ll all burst out aloud, and cry and groan as I proceed 
to a close; the moment I stop, get up and throw your 
arms around your wife’s neck, and kiss the baby.” 

They returned intocourt. The evidence was conclusive 
against the prisoner, and his counsel began: “If the court 
please, gentlemen of the jury look at my client ; look at 
his poor wife and little babe; look at their aged and 
afflicted parents, sinking to their graves! Oh! gentle- 
men, can you find it in your hearts to send him to the 
penitentiary?” 

As he uttered the last word, the prisoner set up a loud 
howl, and stepping forward threw his arms around the 
neck of his wife, kissed the baby frantically, while all the 
relatives joined in the chorus. 

The Court: ‘** What does all this mean?” 

Counsel: “‘ Nothing, your honer, only my client has 
mistaken the historical part of my speech for the sympa- 
thetic, that’s all.” 

The explanation wasn’t entirely lucid to the mind of 
the court, and the little dramatic performance did’nt melt 
the hearts it was intended for the least bit in the world. 
The prisoner was obliged to tear himself away from that 
interesting family, and do the “state some service,” and 
all for the better protection of chicken coops. 


————__>—_——_ 


GENERAL TERM ABSTRACT—THIRD DEPART- 
MENT. 


OcTOBER TERM, 1870.* 
See Promissory Note. 
See Evidence. 


ACTION. 

BREACH OF WARRANTY. 

BRIDGES. See Highways. 
CONTRACT. 


1, When controlled by usage.— The defendants agreed to 
deliver a certain amount of coal to the plaintiffs in Octo- 
ber, 1868, upon boats to be furnished by the plaintiffs. 
They furnished the boats in October, according to con- 
tract, but the defendants failed to deliver the coal, and 
detained the boats until the latter part of November. 
Defendants seek to excuse the detention by the custom 
which obtains in such cases, and insist that the time from 
which the detention is to be reckoned commenced when 
the boats were at their loading places in their order, and 
not when they arrived at the port. Held, that the de- 
fendants failed to comply with the terms of the contract 
while the plaintiffs were ready to fulfill, and therefore 
the defendants were in fault. Read et al. v. The President, 
Managers and Co, of the H.& D. Canal Oo. Opinion by 
Miller, P. J. 

2. Where there is an agreement to deliver the coal 
within a specified time, and the plaintiffs were ready at 
that time, no usage or custom can be set up to contradict 
a specific agreement or control the rules of law. Ib. 

8. In an express contract the parties must be held to its 
terms strictly. Ib. 

4. Of municipal corporations as to use of streets.-The plaint- 
iff, when about to erect its gas works in the village of 
Elmira, obtained liberty from the trustees of the village, 
who, by the charter, were the commissioners of highways 
therein, to lay and maintain, during the continuance of 
its charter, its gas pipes under the streets of the village — 





* We have Lay eyes in the followi: the opinions of Presidi 
Justice MILLER for the September te’ teres ° - 





which liberty was granted, upon condition and the agree. 
ment of the plaintiff, that it would, during the continy. 
ance of its charter, furnish gas to the village at the rat 
of $2.50 per thousand feet. In an action brought by thy 
plaintiff against the defendants to recover for gas fyy. 
nished,— Held, that the contract was, on the part of th 
trustees, unauthorized and void, and the plaintiff wa 
not limited in his recovery to $2 50 per thousand, but wy 
entitled to recover what it was reasonably worth; that 
the village had no proprietary interest in the streets, by 
had charge of them in trust for the benefit of the com. 
munity at large,and had no power, as a party, in ¢op. 
sideration of a benefit to itself, to make a contract which 
should control or embarrass its legislative powers and 
duties. Zhe Elmira Gaslight Oo. v. The City of Elmira, 
Opinion by Parker, J. 


COUNTERCLAIM. 
Improper pleading of: how waived. — Appeal from judg. 
ment entered on referee’s report. Plaintiff in his com. 
plaint asks for judgment against the defendant for the 
amount due on a promissory note given for the purchase. 
price of one-half of a threshing machine. Soon after the 
note was given the parties entered into a partnership for 
threshing grain. The partnership transactions were not 
settled at the time of the trial. The answer admits the 
giving of the note, sets up the partnership, asks for an 
accounting, and, if a balance is found due plaintiff, that 
it be applied on the note. Plaintiff served a reply, taking 
issue upon the answer, which sets up a claim for balance 
due on settlement of the copartnership accounts. Upon 
the trial defendant made offers to prove the copartner- 
ship transactions, which were excluded by the referee, 
and exception taken. Held, that this defense haying 
been pleaded, and the plaintiff not having demurredto 
the answer, and having taken issue thereon, by replying 
thereto, recognized its regularity, and agreed to try in 
the action the merits of the demand, as though it wa 
the proper subject of a counterclaim, and waived any 
right to object on such trial to the admission of eyi- 
dence to sustain the answer. New trial ordered, with 
costs to abide the event. Hammond y. Terry. Opinion 
by Miller, P. J. 
CRIMINAL EVIDENCE. 


1, Indictment under election law.—In an indictment for 
violation of the law of 1847, chap. 240 (§ 15), against vot 
ing by persons convicted of felony, itis unnecessary to 
eharge that the prisoner “ knowingly,” etc., voted, ete. 
It is sufficient to charge that he “ unlawfully ” voted, ete 
If, however, he is charged with “knowingly ”’ violating 
the statute, it is surplusage, and no proof of guilty know! 
edge need be offered. Hamilton, plaintiff in error, vy. T™ 
People, ete., defendants in error. Opinion by Potter, J. 

2. The plaintiff in error, who had, while a minor, been 
convicted of a felony, and served a term in the stat 
prison, and had never been pardoned, was indicted fr 
voting. At the trial he offered to prove, by his father, 
that an application had been made to the governor ft 
pardon, and that his father received a letter from tht 
governor which stated that the plaintiff being a mino 
when convicted there was no need of a pardon to enable 
him to vote. And evidence was also offered to show that 
the prisoner had consulted two respectable counsel of the 
supreme court, and was advised by both that he was et 
titled to vote, and needed no pardon. All this evident 
was offered to show the intent of the prisoner in voting 
and was excluded by the court below. Held, that li 
was properly excluded; that the offer of the prisontt 
amounted merely to an offer to prove that he was ignt 
rant of the law; that while ignorance of fact might e& 
cuse him, ignorance of the law could not. Ib. 

8. The general rule is, that matters which are notm 
terial to be alleged, and which do not define the offens, 
if stated in the indictment, are to be regarded as st 
plusage, and do not vitiate, and need not be proved. Ih 
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DAMAGES. See Evidence, 1. 


DISCOVERY OF BOOKS ETC. 
1, Order for : when to be granted : order is appealable.— An 
ion was made at special term for the discovery 
of books and papers. It appeared upon the motion that 
noanswer had been put in, but an order had been made 
upon a previous motion at special term in the same case, 
in which it was ordered that the issue in the case when 
should be of the same date as said order, and it 
was claimed that an issue had been framed for all pur- 
poses by virtue of said order: The motion was granted. 
Held, upon appeal to general term, that no issue had been 
framed, that the motion was premature. An order for 
the discovery of books and papers should not be granted 
until an answer is interposed or an issue joined which 
will enable the court to see that they are material. The 
order of the special term involved a substantial right and 
was appealable. Order of special term reversed, with $10 
costs. Thompson et al. v. The Hrie R. R. Co. Opinion by 
Miller, P. J. 

2. What application must show : order to be specific.— Upon 
an appeal from an order of special term granting motion 
made by the plaintiffs for a discovery of the books and 
papers of the defendant, — Held, that the order involved 
asubstantial right, and was appealable. Also held, that 
the papers must show facts sufficient to satisfy the court 
that there is reason to believe that the books and papers 
which the party seeks to obtain do, in fact, contain mate- 
rial evidence, and that the moving papers should be such 
as to enable the court to see that the documents relate 
to the merits, and that they will be presumptively mate- 
rial in preparing for trial. John W. Thompson and Rhoda 
Thompson v. The Erie Railway Co. Opinion by Miller, P. J. 

8%. It was also further held, that the plaintiffs’ complaint 
claiming that the holders of preferred stock were entitled 
toa dividend out of the net earnings, and the question 
made by the pleadings being, whether there were any 
net earnings, and the plaintiffs alleging that certain 
papers and books named were material, which allegation 
was not denied; that, from the nature of the action, 
which partially, at least, was designed for an account- 
ing, it was not difficult to see that a portion of the books 
and papers named were material to the issue involved in 
the case. That the plaintiffs having made out a prima 
facie case, the defendant should meet the facts which are 
thus established, and that the order of discovery, so far 
as it related to books and papers which affected the ques- 
tion raised, which are named, should be affirmed, witha 
modification that it should be confined to entries in the 
books and to papers relating to the subject referred to, 
and not a roving commission to examine the entire 
books which contained entries beyond the items stated. 
Ib, 


ELECTION LAW. See Criminal Hvidence, 


EVIDENCE, 


1, Improper evidence.—In ejectment, the plaintiffs claimed 
as heirs at law of Joseph C., whose title was founded in 
an adverse possession of the premises. At the time he 
went jnto possession, his father, James C., owned the 
premises. Defendant claimed the adverse possession, 
and claimed through a deed from James to David C., 
another son, given in 1846. Upon the trial a witness was 
asked by plaintiffs’ counsel, what, in 1836, he heard James 
say, in the presence and hearing of David, with reference 
to the land in question. This was received, under de- 
fendant’s objection. The answer was, “The old gentle- 
man said he had given it to Joseph.’”’ Another witness 
was asked, in reference to a conversation between James 
and David, what it was, and answered, under defendant’s 
objection, “ David wanted James to do something with 
Joseph, and James answered, ‘I shan’t, because it be- 
longs to Joseph.’ I took it they were speaking about the 
Place. I could not say positively that I so understood it; 
I thought they were.” The defendant’s counsel then 





SS 
moved to strike out the answer, which was denied, 
Another witness was asked by the plaintiffs’ counsel, 
“Did you ever hear the premises on which Joseph was 
living spoken of by David?’ This was received, under 
defendant’s objection, and the witness answered, “I 
heard him speak of them as being Joseph’s.” Held, that 
in each case the reception of the evidence was erroneous, 
and that the motion to strike out should have been 
granted. Crofoot et al. v. Collin. Opinion by Parker, J. 

2. In action for breach of warranty: speculative damages. — 
The defendant, in December, 1864, sold plaintiff five cows 
at $45 each, and warranted that they would all come in in 
the month of March following. One of them came in in 
March, one in April, one on the twenty-second of June, 
one the twenty-third of July, and one on the twenty- 
third of August. 

The plaintiff, having brought suit forthe breach of the 
warranty, on the trial, after having proved the value of 
the cows which did not come in till June, July and Au- 
gust, to have been, in December, from $10 to $15 respect- 
ively, and that if they had been about to come in, in 
March, as warranted, $45, offered to show that he bought 
them for dairy purposes, as defendant knew, and what 
they would have been worth for dairy purposes, at the 
time when bought, if they had been as warranted, Held, 
that such evidence was not admissible, for, if it involved 
any thing more than the value of their use, from March 
to the times when they camein, respectively, which must 
have been the basis of the difference in value already 
proved, it was evidence relating to profits to arise from 
the dairy business, which were uncertain and speculat- 
ive, and that the proof already given was based on the 
true rule as to damages. Clark v. Troper. Opinion by 
Parker, J. 

3. Testimony of experts: di. in animals.— Wit 
can only give opinions who are possessed of skill and 
science upon the subject upon which their opinions are 
asked. Slater vy. Wilcox. Opinion by Potter, J. 

4. The degree of skill and science possessed is a question 
of law for the court to determine, and which in the appel- 
late court can be reviewed. Ib. 

5. A liberal rule must be applied in regard to evidence 
as to diseases in animals. The best skill and science that 
can be expected in such cases will be that of persons who 
have much experience with such diseases. Ib. 

6. Leading question.—An action broughtin justice’s court 
to recover $12, a balance claimed to be due upon the sale 
ofsome hops. The plaintiff’s assignor, by whom the sale 
was made, testified that he and the defendant looked 
over the account, at which time the defendant paid $60, 
and that defendant then said there was $12 stilldue, De- 
fendant being examined as a witness on his own behalf, 
as to the transaction with plaintiff’s witness, contra- 
dicted the latter in every material point, and testified: 
“It strikes me, at our figuring when I paid the $60, I told 
him if the hops went in on the contract there would be 
some $12 his due.” Defendaut’s counsel then asked: 
“Did you, at the time you paid the $60, admit there was 
$12 yet due?” This was objected to as leading, and the 
objection sustained. Held, defendant had a right to call 
for a direct response to this question. The admission 
had been positively sworn to, and although defendant 
had testified toa fact entirely inconsistent with it, and 
contradicted it, he had a right to a flatand unequivocal 
denial of the admission testified to. It was not leading, 
and, therefore, not properly excluded. Judgment of 
county court reversing judgment of justice affirmed, with 
costs. Potler vy. Bissell. Opinion by Miller, P. J. 





FRAUD. 

Pleadings : fraudulent representation.—A ppeal from order 
of special term overruling demurrer of defendant, Scher- 
merhorn, to plaintiff’s complaint. The action is to re- 
cover damages for a fraud perpetrated by the defendants 
upon the plaintiff, and is based upon the principle that 
fraud, accompanied with damages, is a good cause of 
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action. The complaint charges that the defendants, to 
defraud the plaintiff and others, procured certain citi- 
zens, reputed to be men of influence and pecuniary re- 
sponsibility, to take stock, and to give their notes to the 
defendants and the officers of a company organized to 
use and sell a patent right for an improved hay-loader, 
of which defendant Barber was to be president and Scher- 
merhorn treasurer, under an agreement that said notes 
were not to be regarded as valid obligations, but were 
to be used to influence and give confidence to others in 
said company. That defendants, by making various false 
representations as to the value of the stock, the persons 
who had invested in it, etc., induced plaintiff to give 
them his promissory note for $500, payable to said Baber 
one year after date, for one share of the stock, which 
note was transfered to a bona fide holder before it was 
due, and the plaintiff was sued and compelled to pay 
the same and costs and interest, and claims $1,000 dam- 
ages. Heid, That although Schermerhorn did not directly 
receive and dispose of the note, yet he acted in associa- 
tion with Barber in the fraudulent act which compelled 
the plaintiff to pay a large sum of money, and should be 
equally liable. That the representations, being false in 
fact, and so known by the defendants, and being made 
with intent to deceive the plaintiff, and having done so, 
and caused the loss which followed, were sufficient to 
make out a case against both defendants. Order of 
special term overruling demurrer should be affirmed 
with costs. Curr v. Schermerhorn, impleaded, etc., with 
John 8 Barber. Opinion by Miller, P. J. 


HIGHWAYS. 

1. Bridges: joinder of parties: construction of statutes. — 
The plaintiff contracted with the commissioners of high- 
ways of two adjoining towns to build a bridge across a 
stream which was the boundary line between the towns. 
The bridge was completed and accepted by the commis- 
sioners of one town, who paid plaintiff one-half the con- 
tract price. The defendants — commissioners of the other 
town — paid plaintiff a part of the remaining half, and 
agreed to pay the balance when certain alterations and 
additions specified by them were made to the bridge. 
Plaintiff made the designated alterations and additions 
but was not paid, and this action was brought to recover 
the balance. Held, That,as to this balance, the defend- 
ants had made a distinct and separate contract with the 
plaintiff to pay him such balance if he would perform 
certain additional labor, and their equitable liability 
was a good consideration of their promise. It being ad- 
mitted that defendants had sufficient money in their 
hands raised by the town to pay the expense, the defend- 
ants had the power to make this new contract. Harris 
v. Houck et al., commissioners, etc. Opinion by Potter, J. 

2. Under the provisions of the act of 1857 (chap. 383. 2 2), 
amending the acts of 1841 (chaps. 383 and 639), contracts 
made with the commissioners of highways of adjoining 
towns create a town liability, which liability is joint and 
several as to the towns, and the boards of commissioners 
of the towns may be sued severally as well as jointly. Ib. 


INDICTMENT. See Criminal Evidence. 
MISTAKE OF LAW. See Criminal Evidence. 
MUNICIPAL CORPORATIONS. See Contract. 


NEGLIGENCE. 


Liability of one for injuries done by his runaway horse: 
negligence question for jury. —This action was brought to 
recover damages done to plaintiff’s horses and wagon by 
reason of the running away of defendant’s horse. Defend- 
ant had been driving upon the towing-path of the Che- 
nango canal, where he had been to collect a debt due him. 
About half a mile from the place of collision, in a narrow 
part of the embankment, defendant drove by the balance 
beam of a lock as a canal boat was raising in the lock, 





his horse became frightened, jumped down the embank- 


ment, upset the wagon, throwing defendant ont. The 
horse then ran back down the tow-path in the highway 
as plaintiff’s horses were passing on the highway, 
driven by his servant, ran into them, they became fright- 
ened and unmanageable, the wagon broke, and the horses 
commenced kicking and were rendered worthless, 4 
verdict was rendered for the defendant. Plaintiff moveq 
for a new trial upon the minutes, which was denied, from 
which order he appealed. The judge was requested ang 
refused to charge “ that the defendant, even if rightfully 
on towing-path,so far as incurring a penalty to the State 
was concerned, yet he assumed the risk in driving there, 
and the question whether or not it was negligence in 
driving is a question for the jury upon the proof.” Held, 
that the judge erred in his refusal to charge as requested, 
and a new trial must be granted, with costs to abide the 
event. Smith v. Clark. Opinion by Miller, P. J. 


PARTNERSHIP. 


1. Liability of firm for debt of partner.—To entitle the 
plaintiff to recover against a firm upon the individual 
note of a partner, he must prove either that the money 
for which the note was given was borrowed on the credit 
of the firm, or that it was used when obtained in the 
business of the partnership. National Bank of Chemungy, 
Ingraham, impleaded, eic. Opinion by Potter, J. 

2. If the leuder did not know of the partnership, or ifit 
was loaned on the individual credit of the drawer of the 
note, the fact that the money was applied to the business 
of the firm does not create a liability of the firm, even 
though the borrower applied it to pay debts of the firm, 
Ib. 

PARTIES. See Highways. 


PROMISSORY NOTE. 


Conditional payment. — An instrument in the form ofa 
promissory note for $2,000 was given by the defendant to 
the plaintiff, in terms payable one year from date, in 
conformity to a contract between the parties, bearing 
even date with the note. By the contract, the defendant, 
in consideration of $2,000, to him paid by pluintiff, “for 
which he has given his note,” makes the plaintiff his 
attorney, to sell, in the several states and territories 
named, for prices limited, the right to use and vend the 
defendant’s patent ‘‘motive power,” and to retain one- 
half of the proceeds of such sales for his own use, and 
enough of the defendant’s half thereof to the payment 
of the note, and if, after one year, due diligence having 
been used by the plaintiff to make sales, at the prices 
named or greater, the whole or any part of the note 
should remain unpaid, the defendant would pay the 
same with interest. Held, that no action could be main- 
tained upon the note by the plaintiff, without proof on 
his part of a due effort by him to make the sales and 
obtain payment of the note, as contemplated by the con- 
tract. Crippen v. Rowley. Opinion by Parker, J. 


STREETS, CONTRACTS AS TO USE OF. See Contract. 


USURY. 

agreement to pay: ted and tory contract for.— 
An action on a note, by holder against executor, of the 
indorser thereof. The executor claimed the indorser was 
discharged because of an extension of time given the 
maker by the holder. On May 4, 1867, the maker of the 
note paid to the holder $105 as interest, and agreed to ex- 
tend the payment of the principal to Nov. 1, 1867; that 
the maker then agreed to pay the owner $50 over and 
above the amount due on the note at some future time, 
for extending the time of payment of said note, and such 
extension was indorsed on the note; that the maker has 
never paid the said $50, nor any other sum for such ex- 
tension. Held, that to establish the defense interposed, & 
valid and binding agreement must be proved. There isa 
distinction in a case where usury is paid, and one where 
it is only agreed to be paid. In the one the contract is 
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executed, and in the other executory. The one is a con- 
tract actually carried into effect, and the other a verbal 
contract without consideration. When the usurious 
contract to extend the time has not been executed, it 
cannot be interposed as a defense by the surety. The 
judgment entered on referee’s report must be affirmed, 
with costs. Fernan v. Doubleday, executor, etc., of Ammi 
Doubleday, deceased. Opinion by Miller, P. J. 


WARRANTY. See Evidence, 1. 


WITNESSES. See Evidence, 3. 





DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF PENNSYLVANIA.* 


BOUNDARIES. 


Calls in deed: course and distance.—Calls in a deed, or 
lines on the ground, will control both courses and dis- 
tances, if there be no fraud or mistake in running the 
lines. R. sold land to 8., describing it by courses and 
distances in the deed, the contents stated to be thirty- 
two acres, the amount which would be inclosed by the 
courses and distances. B., a subsequent purchaser, find- 
ing marks on the ground and adjoiners as described in 
the deed, embracing about thirty acres more, claimed to 
holdthem. Held, that the question whether the surveyor 
had not run the lines by fraud or mistake was properly 
submitted to the jury. The deed calling for but thirty- 
two acres, B. could not allege that he was an innocent 
purchaser without notice. Bentley v. Rickabaugh. 


DEFENSE, 


1, By surety: fraud: husband and wife.—A surety having 
no defense of his own can set up none of which his 
principal could not avail himself, Barr v. Greenawalt. 

2 Anote was given to a married woman by a firm of 
which her husband was a member, with G. as surety; in 
asuit by her against G. or against the firm, if the defend- 
ants could set up want of consideration or fraud, the bur- 
den was on them. Ib. 

3. A promisor or obligor in an instrument to a wife, 
reciting a consideration, does not sustain to her the re- 
lation which the creditors of the husband or representa~ 
tives of his estate sustain. Ib. 

4. The promisor admits himself to be indebted to her 
and not to her husband, and he cannot set up fraud be- 
tween the wife and himself. Ib. 

5. In a suit against the surety ofa firm on a note to the 
wife of one partner, the defendant gave evidence that on 
the date of the note the husband had deposited to the 
credit of the firm a sum from his own means about equal 
to that for which the note was given. The wife might 
show that the husband was indebted to her in an equal 
or greater amount from her separate estate. Ib. 

6. The wife had given evidence that she had about that 
amount of separate estate nine years before the date of 
the note. She might prove that a witness at that time 
saw in the possession of the wife a note for a similar 
amount with the signature of the husband, and that he 
then admitted it was his wife’s money. Ib. 


DIVORCE. 
1, Forum for : jurisdiction : effect of on dower right: estop- 
pel.—The injured party in the marriage relation must 
seek redress in the forum of the defendant, unless where 
the defendant has removed from what was before the 
common domicile of both. Reel v. Elder. 
2, No one who has not shut himself out by flight from 
justice can be condemned without hearing or an oppor- 
tunity of being heard. Ib. 





*From P. F. Smith, > State Reporter, to appear in volume 
Qof his reports (62 Penn 





8. Ifa court has not jurisdiction, neither notice nor pro- 
cess duly served can give vitality to its judgments. Ib, 

4. Such judgment is void, at least to any extra-terri- 
torial effect. Ib. 

5. Ahusband went from the domicile of himselfand wife 
into another state, and obtained a divorce; after the 
decree land vested in him. Held, in an action of dower, 
the fact of the vesting after the decree did not affect the 
wife’s right. Ib. 

6. However indisputable proof depending on oral testi- 
mony may be, it is the province of the jury to decide 
under instructions from the court. Ib, 

7. Avoluntary separation of the wife from the husband, 
as well as adultery, will bar her of dower. Ib. 

8. When one by his words or conduct willfully causes 
another to believe in the existence of a certain state of 
things, and induces him to act on that belief so as to alter 
his previous position, he is estopped. Ib. 

9. A husband living in another state was divorced while 
his wife lived in the original domicile; afterward she lived 
with another man as her husband. The husband con- 
veyed land; afterward the wife declared she was mar- 
ried to the second man. Held, in a suit for dower against 
the purchaser, that she was not estopped from claim- 
ing as the widow of the first husband. Ib. 

10. In an action of dower, it is no defense that the de- 
fendant is a bona fide purchaser for value without notice. 
Ib. 

ll. Colvin v. Reed, 5 P. F. Smith, 375, approved. Ib. 

12. Grounds for.— A wife who has separated from her 
husband cannot maintain an action against him for her 
separate property, under the act of April 11th, 1856 (hus- 
band and wife), unless she had reasonable cause for leay- 
ing him. May v. May. 

13. If the ill-treatment of a wife is such as would enti- 
tle her to a divorce, she is justified in ow her hus- 
band. 

14. The act of assembly distinguishes cruelty, etc., from 
indignities to the person. 

15. To entitle a wife to a divorce for cruelty, etc., there 
must be actual personal violence, or the reasonable ap- 
prehension of it, or such a course of treatment as endan- 
ders life or health, and renders cohabitation unsafe. 

16. A single act of cruelty may beso severe, and with 
attending acts of such atrocity, as to justify a divorce. 

17. No single act of cruelty that comes short of endan- 
gering life is sufficient to justify a divorce, 

18. No single act of indignity to the person is sufficient 
for a divorce; there must be such a course of conduct or 
continued treatment as renders the wife’s condition 
intolerable and life burdensome, 

19. The indignities to the person need not be such as to 
endanger life or health, but such as would render life too 
humiliating to bear. 

20. Offers of reconciliation and support by husband in 
this case, not sufficient. 

21. When a husband uses his wife’s money, with her 
consent, for the benefit of the family, without agreement 
to pay interest, he will not in general be liable for 
interest. 

22. If the husband receives his wife’s money for her 
use and appropriates it to his own, without her permis- 
sion, he will be liable for interest. 


DOWER. See Divorce. 


ESTOPPEL. See Divorce, 8, 9. 


HUSBAND AND WIFE. See Defense ; also Divorce, 
INDORSEMENT. 


When indorser not liable.—Kimmell, an attorney, col- 
lected money for Bittner, and remitted the amount by 
the draft of one bank on another, payable to Kimmell’s 
order, and indorsed by him, The client received the 
money, and directed Kimmell “to send the balance in 
the same way.” Kimmell sent another sum in the same 
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way; the draft was received by Bittner, but before it 
could be collected the drawer failed, and it was not paid. 
Heid, that Kimmell was not liable as indorser. The in- 
dorsement was intended merely to transfer Kimmell’s 
legal right to his client, not to incur a responsibility as 
indorser. Kimmell v, Bitiner. 


JURISDICTION. See Divorce. 


JURY. 


1. Verdict after order of discharge.— A jury informed the 
court that they could not agree, and the court ordered 
their discharge, but afterward, and before the discharge 
had been recorded, they announced that they had agreed, 
and the court recorded the verdict. Held, to be correct. 
Koontz v. Hammond. 

2. So long as the jury had not separated and left the 
court-room, and their discharge was not recorded, the 
verdict might be received. Ib. 


LEGACY. See Will, 


SALE, 


1, It was agreed by parol that C. was to receive hides 
from P. at current prices, tan them, return the leather to 
P., and, after deducting the price of the hides, commis- 
sion, interest and current expenses, all that the leather 
would command was to be credited to C. Held, that this 
was asale toC., and not a bailment. Pritchett ef al. v. Cook. 

2. The hides in the possession of C. were levied on as 
his property. In an interpleader, P., being plaintiff, 
asked the court to charge: “This was such a contract as 
the parties might legally make, and the plaintiff is 
entitled to the verdict.’’ The court charged: “On the 
facts, about which there is no dispute, the verdict must 
be for the defendant.” Held, that it was not error to 
give binding instructions in view of the plaintiff’s 
prayer, although the contract was in parol. Ib. 

3. The prayer of the plaintiff was a withdrawing of the 
contract from the jury and submitting it to the court. Ib. 

4. Jenkins v. Hichelberger (4 Watts, 121) examined. Ib. 

5. The law abhors secret liens, however attempted to 
be established. Ib. 

WILL. 


1, Executors: qualifying.— The will appointing an ex- 
ecutor gives him a right to administer, of which he can 
be deprived only by his renunciation or refusal to appear 
when cited to prove the will. Bowman’s appeal. Sponsiler’s 
Estate. 

2. The executor may elect to accept before probate, by 
doing such acts as amount to administration. Ib. 

8. Whatever would make a man liable as executor de 
son tort, will be deemed an election of the executorship. 
Ib. 

4. Renunciation must be evidenced by some act entered 
or recorded, Ib. 

5. Taking the oath is the final and conclusive act; when 
taken, the executor has elected, and cannot divest him- 
self of the office, but may be compelled to perform it. Ib. 

6. An executor after proving the will and being quali- 
fied, died before he received letters; he had in his posses- 
sion chattels belonging to the decedent. The adminis- 
trator of the executor was bound to account for these 
chattels in settlement of the account of the executor. Ib. 

7. The administrator d. b. n. of the testator could not 
maintain replevin, etc.. against the representative of the 
executor for the chattels of the testator in the executor’s 
hands. Ib. 

8. Construction : vested legacy: interest. —A testator gave 
to his granddaughter, M., $5,000, to be paid when she 
came of age, but if she died before, without lawful issue, 
then over. He directed his executor to sell his real es- 
tate, and the money arising from it, together with any 
other moneys coming into his hands— after retaining a 
sum sufficient to pay the legacy to M.— to be divided into 
four shares, one to go to M., to be retained by the execu- 
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tor till she came of age, the interest to be paid to her 
mother for M.’s education and support; should M. dig 
before attaining twenty-one her share to go over. Held, 
that the legacy to M. was vested, payable when she ar. 
rived at twenty-one, but that she was not entitled to in. 
terest before, nothing appearing to show that the interest 
had been intended or was necessary to her support, It 
was the duty of the executor to invest the $5,000, and pay 
the interest to the residuary legatees as it accrued. The 
executor died, having in his hands the $5,000. Held, that 
the money, with its accrued interest, was payable to the 
administrator d. b. n. of the testator, and could not be 
retained by the administrator of the executor. M. not 
being entitled to the interest, the executor did not hold 
the $5,000 for her use, but as undistributed estate of the 
testator. Kerr v. Bosler. 

9. When legacy presumed to be in satisfaction of debt.—A 
bequest by adebtor to his creditor equal to the debt, 
without contingency or postponement of time of pay- 
ment, is presumed to be in satisfaction of the debt. This 
doctrine of satisfaction is not a favorite, and courts of 
justice will lay hold of slight circumstances to get rid 
of the rule. Legacies are considered gratuities, and are 
always construed favorably. This presumption of satis- 
faction may be set aside by whatever internally or ali- 
unde the will is averse toit. The rule does not apply 
where the legacy is contingent or uncertain as to amount 
or time of payment, or where there is a running account 
between the testator and the creditor, or where the leg- 
acy is not ejusdem generis with the debt. Horner's Execu- 
tor v. McGaughy. 

— 


SUPREME COURT OF MICHIGAN. 
JUNE TERM, 1870. 


THE CITY OF DETROIT V. WILLIAM BLAKEBY and HANNAH 
BLAKEBY. 
Error to Wayne Circuit. 
A municipal corporation is not liable at the suit of an individual 


for injuries sustained through neglect of its officers to keep 
the streets and walks in repair. (Cooley, J., dissentiente.) 


Mr. Chief Justice Campbell delivered the opinion 
of the majority of the court as follows: 


The principal question in this case is, whether the city 
of Detroit is liable to a private action of an injured party 
for neglect to keep a crosswalk in repair. The other 
questions involve an inyuiring into the circumstances 
which would go to modify any such liability in the pres- 
ent case. 

There has been but one case in this state decided by 
this court, where the claim for damages arose purely out 
of a neglect to repair. In Dewey v. The City of Detroit 
(15 Mich. 307), such a suit was brought, but it did not call 
for a decision upon the main question. In Township of 
Niles v. Martin (4 id. 557), it was held there was no such 
liability in a township, and this case was followed by us 
at the present term in Township of Leoni v. Taylor. It was 
held in Larkin v. Saginaw County (11 Mich, 88), that a 
county could not be sued for directing a bridge to be built 
on a plan that was defective and injurious. In Pennoyer 
v. Saginaw City (8 id. 534), a city was held liable for con- 
tinuing a private nuisance which it had created, and in 
Corey Vv. Detroit (9 id. 165), the city of Detroit was held lia- 
ble for an accident caused by leaving an excavation in& 
street for a sewer imperfectly guarded. In Dermontv. 
Detroit (4 id, 135), it was held the city was not liable 
for the flooding of a cellar, by a sewer, into which it 
drained. None of those cases presented the precise ques- 
tion raised here, and we are required, therefore, to con- 
sider it as an original inquiry, except in so far as it may 
be affected by any principles involved in the case already 
decided. 

The streets of Detroit are public highways, designed 
like all other roads for the benefit of all people desiring 
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totravel upon them. The duty or power of keeping them 
in proper condition is a publicand nota private duty, 
and it is an office for the performance of which there is 
no compensation given to the city. Whatever liability 
exists to perform this service to the public, and to re- 

d for any failure to perform it, must arise, if at all, 
from the implication that is claimed to exist in the na- 
ture of such municipality. 

There is a vague impression that municipalities are 
pound, in all cases, to answer in damages for all private 
injuries from defects in the public ways. But the law in 
this state, and in most parts of the country, rejects this 
as a general proposition, and confines the recovery to 
causes of grievances arising under peculiar circum- 
stances. If there is any ground for recovery here, it is 
because Detroit is incorporated, and it depends therefore 
on the consideration whether there is any thing in the 
nature of incorporated municipalities like this which 
should subject them to liabilities net enforced against 
towns or counties. The cases which recognize the dis- 
tinction apply it to villages and cities alike. 

It has never been claimed that the violation of duty 
to the public was any more reprehensible in these cor- 
porations than outside of them; nor that there was any 
more justice in giving damages for an injury sustained 
in a city or village street than for one sustained outside 
of the corporate bounds. The private suffering is the 
same, and the official negligence may be the same, The 
reason, if it exists, is to be found in some other direction, 
and can only be tried by a comparison of some of the 
classes of authorities which have dealt with the subject 
in hand. 

It has been held that corporations may be liable to suit 
for positive mischief produced by their active miscon- 
duct, and not by mere errors of judgment, and while the 
application of this rule may have been of doubtful cor- 
rectness in some cases, the rule itself is at least intelligi- 
ble, and will cover many decisions. It was substantially 
upon this principle that the case of Detroit v. Corey was 
rested by the judges, who concurred in the conclusion. 
Thayer Vv. The City of Boston (19 Pick. 511) was acase of this 
kind, involving a direct encroachment on private prop- 
erty. The Rochester White Lead Co. v. City of Rochester 
(8. N. Y. 465), where a natural water-course was narrowed 
and obstructed by a culvert entirely unfit for its purpose, 
and not planned by a competent engineer, is put upon 
this ground in the decision of Hickox v. Platisburg (16N. Y. 
161). Lee v. Village of Sandy Hill (40 N. Y. 442) involved a 
direct trespass. 

The injuries involved in these New York and Massa- 
chusetts cases referred to were not the result of public 
nuisances, but were purely private grievances. Andin 
several cases cited on the argument, the mischiefs com- 
plained of were altogether private. The distinction be- 
tween these and public nuisances or neglects has not 
always been observed, and has led to some of the confu- 
sion which is found in the authorities. In all the cases 
involving injuries from obstructions to drainage, the 
grievance was a private nuisance. In case of Mayor v. 
Purge (3 Hill, 612), which has been generally treated asa 
leading case, the damage was caused by water backing 
up from sewers not kept cleaned out as they should have 
been. Barton v. Syracuse (36 N. Y. 54) involved similar 
questions, as did also Childs v. Boston, 4 Allen 41. These 
cases do not harmonize with Dermont v, Detroit, but they 
rest on the assumption that, having constructed the 
sewers voluntarily for private purposes, and not as a 
public duty, the obligation was complete to keep them 
from doing any mischief, as it would be in private persons. 
And in Bailey v. Mayor (8 Hill, 538, and 2 Denio, 433), the 
mischief was caused by the breaking away of a dam con- 
nected with the Croton Water Works, whereby the prop- 
erty of the plaintiff was destroyed. In this latter case the 
judgment rested entirely upon the theory that thecity held 
the water works as a private franchise and possession, and 
subject to all the responsibilities of private ownership. 
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Thejudges who regarded it as a public work held there was 
no liability. In Conrad v. Trustees of Ithaca (16 N. Y. 159), 
the facts were substantially like those in Rochester White 
Lead Co. v.City of Rochester, and the decision was rested on 
the principles of that case. Denio, Ch. J., who delivered 
the opinion of the court, stated his own opinion to be 
that there was no liability, but that he regarded the 
recent decision in another case referred to as establish- 
ing it, and in Livermore v. The Freeholders of Camden (29 
N. J. 245, and, on error, 2 Vroom, 50%), under a statute like 
that which was construed by this court in Township of 
Leoni v. Taylor, it was decided, that, while a passenger 
over a bridge could sue for injuries, yet, where property 
adjacent was injured by the bridge, there was no remedy. 
Upon any thing which sustains the liability for such 
grievances, however, it is manifest that the injury is not 
a public grievance in any sense, and does not involvea 
special private damage from an act that at the same time 
affects injuriously the whole people, 

Another class of injuries involves a public grievance 
specially injuring an individual arising out of some neg- 
lect or misconduct in the management of some of those 
works which are held in New York to concern the muni- 
cipality in its private interests, and to bein the law the 
same as private enterprises. It is held that, in construct- 
ipg sewers and similar works, which can only be built 
by city direction, if the streets are broken up and inju- 
ries happen because no adequate precautions are taken, 
the liability shall be enforced as springing from that 
carelessness, and not on the ground of non-repairs of 
highways. Lloyd v. Mayor (5 N. Y. 369), and Storrs v. Utica 
(17 id. 104) were cases of this kind. In these cases, as in 
the case of Detroit v. Corey, the streets were held to have 
been broken up by the direct agency of the city authori- 
ties, and the negligence which caused the injury was 
held to be negligence in doing a work requiring special 
care, or, in other words, the wrong complained of was a 
misfeasance,, and not a mere omission. The case of West 
v. Brockport (16 N. Y. 161) was also a case where Selden, J., 
who reviewed and discussed all the decisions, said it was 
not necessary to consider the wrong complained of as a 
mere neglect of duty, because it was in itself a dangerous 
public nuisance created by the corporation, and not in 
any sense a non-feasance, In Delmoines v. Mayor (1 Sandf. 
226), the injuries, though in a highway, consisted in 
crushing in a vault under the street, by improper piling 
earth upon it while excavating for a sewer, and there was 
also a direct misfeasance. 

The cases in which cities and villages have been held 
subject to suits for neglect of public duty, in not keeping 
highways in repair, where none of the other elements 
have been taken into the account, are not numerous, 
and all which quote any authority profess to rest espe- 
cially upon the New York cases, except where the remedy 
is statutory. It will be proper, therefore, to notice what 
those cases are, and upon what cases they are supported. 
The only cases of this kind decided in the courts of last 
resort, that we have been able to find, are Hutson 
v. Mayor (9 N. Y. 168); Hickox v. Plattsburg (16 id. 161) 
and Davenport v. Ruckman (37 id. 568). This latter case 
resembles the one before us very closely in its leading 
features, and would furnish a very close precedent. It is 
not reasoned out at all, but refers for the doctrine to the 
other two cases, and to an authority in 18 N. Y., which 
does not relate to municipal liabilities, The case of Hut- 
son v. Mayor does not attempt to find any distinct founda- 
tion for the right of action, but refers to the cases in 3 
Hill, and the Rochester White Lead Co. case, and Adsit v. 
Brady (4 Hill, 630), as having established the liabilities. 
This latter case is disapproved in Weel v. Brockport, and 
the others are sustained there on the ground of misfea- 
sance, and as Judge Denio, when the decisions in 16 New 
York were made, stated that he had not supposed there 
was any corporate liabilities for mere neglect to keep 
ways in repair, it is quite possible that the case of Hutson 
v. Mayor was regarded as distinguishable. The circum- 
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stances were very aggravated, as it would seem that 
the city had left a road too narrow to accommodate 
@ carriage, without any paving. and without protec- 
tion against the danger of falling down a deep embank- 
ment into a railroad excavation. The report is not as 
full as could be desired upon the precise state of facts. In 
the supreme court, where the judges differed in opinion 
(two dissenting), the liability seems, from the view taken 
of that case by Judge Selden, to have rested on the 
ground that there had been a breach of private duty, and 
not of duty to the public. If this was the view actually 
taken, it would not bring the case within the same cate- 
gory with the other road cases; but the case of Weet v. 
Brockport (16 N. Y. 161) is recognized as the one in which 
the whole law has been finally settled, and it is upon the 
grounds there laid down that the liability is now fixed 
in New York. The elaborate opinion of Judge Selden, 
which was adopted by the court of appeals, denies the 
correctness of the dicta in some of the previous cases, and 
asserts the liability to an action solely upon the ground 
that the franchises granted to municipal corporations 
are, in law, a sufficient consideration for an implied 
promise to perform with fidelity all the duties imposed 
by the charter, and that the liability is the same as that 
which attaches against individuals who have franchises 
in ferries, toll-bridges and the like. The principle, as he 
states it, is: 

“That whenever an individual or a corporation, fora 
consideration received from the sovereign power, has be- 
come bound by covenant or agreement, either express or 
implied, to do certain things, such individual or corpora- 
tion is liable, in case of neglect to perform such cove- 
nant, not only to a public prosecution by indictment, but 
toa private action at the the suit of any person injured 
by such neylect. In all such cases, the contract made 
with the sovereign power is deemed to inure to the bene- 
fit of every individual interested in its performance.” 

In order to get at the true ground of liability, the opin- 
ion goes on to determine, Ist, whether townships and 
other public bodies, not being incorporated cities or vil- 
lages, are liable, and shows conclusively that they are 
not, and the court arrives at this conclusion, not on the 
basis of an absence of duty or an absence of means, but 
because their duties are duties to the public and not to 
individuals, Full citations are made from the English 
cases which were cited before us, and also from the 
American cases, The case of Young v. Commissioners 
of Roads (2 Nutt and McCord, 537) is cited approvingly, 
and the following language is quoted as expressing 
the correct idea: ‘‘ When an officer has been appointed 
to act, not for the public in general, but for indi- 
viduals in particular, and from each individual receives 
an equivalent for the services rendered him, he may be 
responsible in a private action for a neglect of duty; but 
when the officer acts for the public in general, the appro- 
priate remedy for his neglect of duty is a public prosecu- 
tion.” In another part of the opinion sheriffs are given 
as examples of the former, and highway commissioners of 
the latter, class of officers. The cases cited do not all re- 
quire the consideration for the services to come immedi- 


be due to individuals, and not to the public, and to’spring 
from contract. The English cases are reviewed in the 
Mersey dock case, and exemplify this. Thus, the liability 
to repair a sea-wall is in favor of those who own the prop- 
erty adjacent; the liability to keep docks safe of access, 
in favor of those who have occasion to require their use 
upon the customary terms; the liability to keep toll- 
bridges safe, in favor of those who own them, But there 
is no instance of liabilities where the public is interested 
directly, and in those cases where the obligation rests 
upon the consideration of corporate franchises the duty 
has always been toward individuals, although the con- 
sideration moved from the state. The decisions upon 
this sustain the views of Judge Selden concerning 
his premises, but there is some difficulty in reaching 





his conclusions through them. It is admitted every. 
where, except in a single case in Maryland, that there 
is no common-law liability against ordinary muni¢j. 
pal corporations, such as towns or counties, and that 
they cannot be sued except by statute. It has also 
been uniformly held in New York, as well as else. 
where, that public officers, whose offices are created by 
act of the legislature, are in no sense municipal agents, 
and that their neglect is not to be regarded as the neglect 
of the municipality, and their misconduct is not charge. 
able against it unless it is authorized or ratified expressly 
by implication, This doctrine has been applied to cities 
as well as to all other corporations. Barney v. Lowell, % 
Mass. 570; White v. Philipstone, 10 Metc. 108; Mower vy. Lei. 
cester, 9 Mass, 247; Bigelow v. Randolph, 14 Gray, 541; Wol- 
cott v. Swanscott, 1 Allen, 101; Young v. Commissioner of 
Roads, 2 Nutt and McCord, 587; Pack v. Mayor, 4Seld, 222; 
Martin v. Mayor of Brooklyn, 1 Hill, 545; Bartlett y. Crozier, 
17 Johns. 438; Morey v. Newfane, 8 Barb. 615; Eastman’s 
Meredith, 36 N. Y. 284; Hyde v. Jamaica, 2% Vt. 443; Lori 
lard v. Town of Monroe, 11 N. Y. 392; Mitchell v. Rockland, 
52 Maine, 168. And the numerous cases which exonerate 
cities from liabilities for not enforcing their police laws 
so as to prevent damage, rest upon a very similar basis, 
Howell v. Alexandria, 3 Peters, 398; Levy v. Mayor, 1 Sandf. 
8. C. 465; Proctor v. Lexington, 13 B. Monroe, 509; Howe y, 
New Orleans, 12 La. Ann, 481; Western Reserve College y. 
Cleveland, 12 Ch, St. 375; Brenismeyed v. Ei ille, 29 Ind, 
187; Griffin v. Mayor, 9 N. Y. 456. In the case of Hasiman 
v. Meredith (36 N. H. 284) the distinction between the Eng- 
lish and American municipal corporations is clearly 
defined. The former often hold special property and 
franchises of a profitable nature, which they have re- 
ceived upon conditions, and which they can hold by the 
same indefeasible right with individuals. But American 
municipalities hold these functions merely as governing 
agencies. They may own private property and transact 
business not strictly municipal, if allowed by law to do 
so, just as private parties may, and with the same lia- 
bility. But their public functions are all held at suffer- 
ance, and their duties may be multiplied and enforced at 
the pleasure of the legislature. They have no choice in 
the matter. They have no privileges which cannot be 
taken away, and they derive no profit from their care of 
the public way and the execution of their public fune- 
tions. They differ from towns only in the extent of their 
powers and duties bestowed for public purposes, and 
their improvements are made by taxation, just as they 
are made on a smaller scale in towns and counties. In 
the case of Bailey v. Mayor, it was intimated by Judge 
Nelson that the state could not compel the city to accept 
its charter, and in Child v. Boston (4 Allen, 41), the fact 
that the sewerage system had been left to vote and been 
accepted was held to make it a private and nota public 
matter. The sewercases have, in several instances, 
gone upon this latter notion. It is not necessary to 
discuss that question here, because streets are not pri- 
vate,and because, in this state at least, no munici- 
pality can exercise any powers except by state permis- 





| sion, and every municipal charter is liable to be amended 


| at pleasure. The charter of Detroit has undergone most 
ately from individuals, but they all require the services to 


radical changes. It is impossible to sustain the proposi- 
tion that those charters rest on contract, and it is impos- 
sible, as Judge Selden demonstrates, to find any legal 
warrant for any other ground for distinguishing the lia- 
bility of one municipal body from that of another, There 
is no basis or authority for any such distinction concern- 
ing the consideration on which their powers are granted, 
and it rests upon simple assertion ; and yet the decision 
stands in New York as authority for all that is claimed 
here, because, although in the case in which the opinion 
was given in the supreme court it was not called for, yet 
in the case of Hickox v. Trustees of Plattsburg, in which it 
was adopted as the opinion of the court of appeals, the 
mischief was a mere neglect to repair, when the street 
had been obstructed by an individual excavation for a 
short time. 
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It is impossible to harmonize the decision with the pre- 

yions decisions exempting corporations from responsi- 
pility, because public officers were not their agents, It is 
not easier to sustain it in the face of the uniform decis- 
jons denying liability for failure to enforce their police 
regulations, The authorities which make corporations 
liable, on the ground of conditions attached to their fran- 
chises, go very far toward compelling them to respond as 
absolutely bound to prevent mischief, and the general 
reasoning on which most of the opinions rest, and the 
criticisms made upon former decisions — which, it is as- 
serted, went altogether too far in creating liability —all 
are designed to show, and do show, very forcibly, that, 
simply as municipal corporations, apart from any con- 
tract theory, no public bodies can be made responsible 
for official neglect involving no active misfeasance. 

There is no such distinction recognized in the law else- 
where. In City of Providence v. Clapp (17 How. 161) the 
United States supreme court, through Judge Nelson, 
held, that cities and towns were alike in their responsi- 
bility and in their immunity. In County Officers of Ann 
Arundell vy. Duckett (20 Md. 468), a county was held respon- 
sible to the fullest extent. In New Jersey, in Freeholders 
of Sussex Vv. Strader (3 Ham. 108); County Freeholders of Essex 
(7 N. J. 415); Livermore v. Freeholders of Camden (29 id. 
%45, and 2 Vroom. 507); and Pray v. Mayor of Jersey City (32 
N. J. 304), the cases were all noted on the same principles, 
and cities were exonerated because towns and counties 
were. The suggestion of Judge Selden has been caught 
at by some courts since the decision, and has been car- 
ried to illegitimate results, as in Jones v. New Haven (34 
Conn. 1), where the damage was caused by a falling limb 
of a tree. But, so far as we have seen, even the cases 
which are decided on this ground do not hold that towns 
do not receive their powers upon a consideration as well 
ascities. That question still remains to be handled in 
those courts. 

It is utterly impossible to draw any rational distinc- 
tion on any such ground. It iscompetent for the legisla- 
ture to gives towns and counties powers as large as those 
granted tocities. Each receives what is supposed to be 
necessary or convenient, and each receives this because 
the good government ofthe people is supposed to require it. 
It would be contrary to every principle of fairness to give 
special privileges to any part of the people and deny 
them to others, and such is not the purpose of city char- 
ters. In England the burgesses of boroughs and cities 
had very important and valuable privileges of an exclu- 
sive nature, and not common to all the people of the 
realm. Their charters are grants or privileges, and not 
mere government agencies. Their free customs and lib- 
erties were put by the great charter under the same im- 
munity with private freeholds. But in this state, and 
in this country generally, they are not placed beyond 
legislative control. The Dartmouth college case, which 
first established charters as contracts, distinguished be- 
tween public and private corporations, and there is no 
respectable authority to be found anywhere which holds 
that either offices or municipal charters generally involve 
any rights of property whatever. They are all created 
for public uses and subject to public control. 

We think that it will require legislative action to cre- 
ate any liability to private suit for non-repairs of public 
ways. Whether such responsibility should be created, 
and to what extent, and under what circumstances it 
should be enforced, are legislative questions of impor- 
tance and some nicety. They cannot be solved by 
courts, 

Judgment should be reversed, with costs. 

CooLey, J., dissentiente. 

It is unquestionably, I think,a rule of sound public 
Policy that a municipal corporation which is vested with 
full control of the public streets within its limits, and 
chargeable with the duty of keeping them in repair, and 
which also possesses by law the means of repair, should 
be held liable to an individual who has suffered injury 
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by a failure to perform their duty. If we sat here as 
legislators to determine what the law ought to be, I think 
we should have no difficulty in coming to this conclu- 
sion, 

But we sit here in a judicial capacity, and the question 
presented is, what is the law? and not what ought the 
law to be? This question is to be determined upon com- 
mon-law principles, and the most satisfactory evidence 
of what those principles are is to be found in the decis- 
ions of the courts. 

The decisions which are in point are numerous, They 
have been made in many different jurisdictions, and by 
many able jurists, and there has been a general concur- 
rence in declaring the law to be, in fact, what we have 
already said, in point of sound policy, it ought to be. 

We are asked, nevertheless, to disregard these decis- 
ions, and to establish for this state a rule of law different 
from that which prevails elsewhere, and different from 
that which, I think, has been understood and accepted 
as sound law in this state, prior to the present litigation. 

The reason pressed upon us for such a decision is, not 
that the decisions referred to are vicious in their results, 
but that the reasons assigned for them are insufficient, 
so that, logically, the courts ought to have come to a dif- 
ferent conclusion. I doubt if it isa sufficient reason for 
overturning an established doctrine in the law, when its 
results are not mischievous, that strict logical reasoning 
should have led the courts to a different conclusion in 
the beginning ; if it is, we may be called upon to examine 
the foundation of many rules of the common law which 
have always passed unquestioned. 

I concur fully in the doctrine that a municipal’corpora- 
tion or body is not liable to an individual damnified by 
the exercise or the failure to exercise a legislative author- 
ity; and I also agree that the political divisions of the 
state, which have duties imposed upon them by general 
law without their consent, are not liable to respond to 
individuals in damages for their neglect, unless expressly 
made so by statute. Upon these two points the authori- 
ties are generally agreed, and the result is well stated in 
the opinion of the chief justice. 

The question for us to decide is whether a different 
rule applies, where a municipal corporation exists under 
a@ special charter which confers peculiar powers and 
privileges, and imposes special duties, from that which 
prevails in the case of towns and counties. The authori- 
ties have found reason for a distinction, and I am not yet 
prepared to say that their reason is baseless. The lead- 
ing case on the subject is Henley v. The Mayor and Bur- 
gesses of Lynn Regis, which went from the common pleas 
through the king’s bench to the house of lords, and is 
reported in 5 Bing. 91; 3 Barn, and Ab. 77, and 1 Bing. N.C 
22. In that case it appeared that the king, by letters 
patent, had granted to the mayor and burgesses of Lynn 
Regis, the borough or town of that name, and also the 
pier, quay, etc., with all liberties, profits, etc., belonging 
to the same, and remitted a part of their ancient rent, 
expressing his will therein that the said mayor and bur- 
gesses, and their successors, all and singular, the build- 

ings, banks, sea-shore, etc., within the said borough, or 
thereunto belonging, or situate between the same and 
the sea, and also the said pier, etc.,at their own costs 
and charges, should repair, maintain and support. 
All the courts held that the defendants, having ac- 
cepted the charter, became legally bound to repair 
the buildings, banks, etc., and that as this obligation 
was one which concerned the public, an action on the 
ease would lie against them for direct and particular 
damages sustained by an individual in consequence 
of a neglect to perform it. The reasoning was, that 
the things granted by the charter were the consid- 
eration for the repairs to be made, and that the cor- 
poration, by accepting the letters patent, bound th 2m- 
selves to do these repairs. This decision is the unques- 
tioned law of England to the present time, and is referred. 





to with approbation in the American cases. Ido not un- 
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derstand this decision, or the previous analogous one of 
Mayor of Lynn v. Turner (Cowp. 86), to be questioned in 
the present case; but it is contended that neither is ap- 
plicable, because the grant was one for the benefit of the 
corporators, which they might accept or refuse at their 
option, but which, if accepted, must be taken at con 
amore, and the acceptance was in the nature of a cove- 
nant to perform the duty imposed. Moreover, that duty, 
it is said, was individual, not governmental ; and the re- 
sponsibility for failure to perform it would not depend 
on negligence in notice, or any other contingency not 
expressed in the covenant; and, in any point of view, it 
is argued that these decisions have no more bearing upon 
the question of public duties and public responsibilities, 
than if the grants to the corporations in these cases had 
been made to individual residents. 

This is not the first time that this view of the cases re- 
ferred to has been presented to the court. It was very 
fully examined by Mr. Justice Selden in Weet v. Brockport 
6 N. Y. 161, note), and in his opinion there was nothing 
in it which should exempt municipal corporations 
from the principles declared, even when the neglect 
of duty relates to a governmental power. “It is well 
known,” he very truly says, “charters are never im- 
posed upon municipal bodies except at their urgent 
request. While they may be governmental measures in 
theory, they are in fact regarded as privileges of great 
value, and the franchises they confer are usually sought 
for with much earnestness before they are granted. The 
surrender by the government to the principality of a 
portion of its sovereign power, if accepted by the latter, 
may with propriety be considered as affording ample 
consideration for implied understanding on the part of 
the corporation to perform with fidelity the duties which 
the charter imposes. Id. 171. 

Now it does not appear to me to be a sufficient answer 
to this position that the state might, if it saw fit, impose 
a municipal charter upon the people without their con- 
sent, and even against their remonstrance. That is not 
the ordinary course of events, and the question for us to 
consider is, what is the legal significance of things as 
they actually occur? 

First, it is a matter of fact that people apply for a char- 
ter conferring such privileges as they deem important in 
view of their actual circumstances, and that many of 
these privileges are quite superior to, and more valuable 
than, those possessed by the people generally. When the 
legislature grants these privileges it imposes concurrent 
duties. What is the fair construction of these acts of the 
people and the legislature respectively—the people in so- 
liciting the privileges,and the legislature in attaching 
the duties to the grant which it makes? This is the 
question which we are to consider. 

The New York courts have invariably held that, when 
the people of the municipality accepted the charter 
which they had thus solicited, a contract was implied on 
their part to perform the corporate duties. They have 
always denied that in this respect there was any differ- 
ence between a municipal corporation and a private cor- 
poration or private individual who had received from the 
sovereignty a valuable grant charged with conditions. 
Htutson vy. New York, 9 N. Y. 163; Conrad v. Ithaca, 16 id. 
158; Weet v. Brockport, id. 161, notes; Storrs v. Utica, 17 id, 
104; Mills v. Brooklyn, 32 id. 489; Lee v. Sandy Hill, 4 id. 
442, The same decision has been frequently made in 
other states. Mears v. Welmington, 9 Ind.73; Pittsburgh v. 
Grier, 32 Penn. St. 63; Em v. Schwingle, id, 388; Ross v. 
Madison, 1 Ind. 281; Stockhouse v. Lafayette, % id. 17; 
Swort v. Wetumpka, 2 Ala, 112; Browning v. Springfield, 17 
Til. 143, in which the question is very fully and carefully 
considered by Mr. Chief Justice Scates; Commissioners v. 
Dutchell, 20 Ma. 468; Sawyer v. Corse, 17 Grate, 241; Rich- 
monds v. Long, id. 375; Bigelow v. Randolph, 14 Gray, 541, 
which, though not an express authority, recognizes the 
doctrine; Jones v. New Haven, 82 Coun. 1; Cook vy. Mil- 





waukee, recently aecided by the supreme court of Wig. 
consin, and to be found in 9 Law Reg. N. 8. 263. 

The same question has also been frequently and 
examined by the supreme court of the United States, and 
no doctrine is more firmly settled in that court than that 
municipal corporations are liable for negligence in cageg 
like the present. 

It will be sufficient, perhaps, to refer to the case of 
Weightman v. Washington (1 Black. 39)in which the Eng- 
lish and American cases were examined, but the same 
question has frequently been brought to the attention of 
the court since, and uniformly with the same result, 

And it is remarkable that in all the cases which haye 
upheld this doctrine there has scarcely been a whisper 
of judicial dissent. It would be difficult to mention an. 
other so important question, which has been so often, so 
carefully and so dispassionately examined, and with 
such uniform result. In no state is the doctrine of Hurly 
v. Mayor, etc., of Lynn Regis, applied in Weet v. Brockport, 
denied exceptin New Jersey, and in that state the au- 
thorities I have referred to seem to have been passed 
over in silence, and perhaps were not observed. 

We are asked, therefore, to overrule a rule of law 
which is safe, useful and politic in its operations, and 
which has generally been accepted throughout the 
Union, not through inadvertence or by surprise, but 
after careful, patient and repeated examinations upon 
principle, by many able jurists, who have successively 
given due consideration to the fallacies supposed to 
underlie it. 

For my own part I must say that the fallacies are not 
clearly apparent to my mind, and I therefore prefer to 
stand with the authorities, and I deem it proper to add 
also that, inasmuch as the rule of responsibility in ques- 
tion seems to me a just and proper one, I should be in- 
clined, if my judgment of its logical soundness were 
otherwise, to defer to the previous decisions, and leave 
the legislature to alter the rule if they should see fit, 
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THE EXCISE LAW — OPINION 
ATTORNEY-GENERAL. 


We have received from the attorney-general of the 
state the following communication relative to the 
powers of the boards of excise, under the act of 1870: 

OFFICE OF THE ATTORNEY-GENERAL, 
ALBANY, November 1, 1870. } 
Alexander Buell, Esq. : : 

Sir — Your communication of October 15,°1870, was for- 
warded to me at the place of my residence, and reached 
there during my absence in attendance upon court in a 
distant county, which is the cause of the delay in not 
sooner answering the same. 

You submit the following inquiries: 

Ist. Are the commissioners of excise under the act of 
1857, where boards have been appointed under the recent 
act of 1870, still in existence? 

2d. If so, are they still authorized to bring suits for the 
recovery of penalties? 

8d. Are not the boards appointed under the act of 1870 
empowered, and have they not authority, to sue for pen- 
alties ? 

And you call my attention to section two of the act of 
1870, and bring to my notice a special term decison, in 
Cattaraugus county, by Marvin, J., found in the ALBANY 
LAW JOURNAL of September 3, 1870, at page 175. 

You state that, as attorney for the board appointed for 
the city of Utica, under the recent act, you have hitherto 
followed the opinion of the attorney-general, of April 
23 last. 

That opinion contained a single paragraph upon this 
subject, which was as follows: 

“Complaints for infractions of the law are to be mado 
to the commissioners of excise created under this lav, 
and prosecutions are to be instituted by them in all 
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cases where actions were authorized under the act of 
” 

Of course this paragraph must be construed as applying 
only to prosecutions, for violations of the law, which 
poards of excise were authorized to bring under the act 
of 1857, and not to prosecutions which other officers and 

ns were authorized to institute under such act. 

Judge Marvin, in the opinion to which you refer, which 
ig published in fall in the New York Daily Transcript, of 
the date of September 12 last, arrives at the conclusion 
that the board of commissioners of excise for the counties 
continue to exist, and that they have power, and itis their 
duty, to sue for and recover all the penalties imposed by 
theact of 1857, which are not inconsistent with the pro- 
visions of the act of 1870. 

That it was not the object of the act of 1870 to interfere 
with the powers and duties of these county com missioners 
asto prosecutions for penalties, but the object was to take 
from them the power of licensing, and place such power 
in other hands, and also to enlarge the power, 

The case in which this decision was made arose on de- 
murrer. It was commenced January Ist, 1870, by the 
board of county commissioners of excise, against the de- 
fendant, to recover a penalty before incurred. 

The defendant, by his answer, set up the statute of April 
ll, 1870, claiming that such act abolished the official char- 
acter of the plaintiffs, to which answer plaintiffs inter- 
posed a demurrer, 

With great deference for the learning and ability of the 
distinguished judge who gave this opinion, I am com- 
pelled to dissent from its conclusion. I do so with the 
more freedom, because I regard what was said, bearing 
upon the questions you present, as obiter dictum. 

It is provided by section 11, of chapter7 of part 3 of title 
lof the revised statutes, that ‘ when an action is author- 
ized or directed by law to be brought by, or in the name 
of, a public officer, or by any trustee appointed by virtue 
of any statute, his death or removal shall not abate the 
suit, but the same shall be continued by his successor, 
who shall be substituted for that purpose by the court, 
anda suggestion of such substitution shall be entered 
upon the record.”’ 

It was decided by the court of appeals, in the case of 
” Manchester & Hull v. Herrington (10 N. Y. 164), in constru- 
inga similar statute, that it was optional with the parties 
authorized to apply for a substitution, whether they will 
make such application or not, and that until the succes- 
sor in office, or the adverse party, apply for asubstitution 
the suit shall proceed in the name of the original parties. 
See also Colegrove v. Breed, 2 Denio, 125. 

The action, in the case decided by Judge Marvin, was 
commenced in January, long before the passage of the 
subsequent statute, when the power of the county com- 
missioners to institute it was undoubted. 

If the effect of the act of 1870 wasa repeal of their official 
powers, still the plaintiffshould have had judgment upon 
the demurrer, because the court of appeals has settled 
that although the plaintiff is out of office and his succes- 
sor duly appointed, until the appropriate party applies 
for and obtains substitution, the action is not to abate, 
but to proceed in the name of the original party. 

The learned judge, in his opinion, after considering the 
several provisions of the two statutes bearing upon the 
point, arrives at the conclusion, that “ the commission- 
ers of excise appointed for the counties can no longer 
grant licenses to sell strong and spirituous liquors. The 
authority to grant licenses is, by the act of 1870, vested in 
other boards created or authorized by the act.” 

He proceeds, that it was not intended by the act to 
abolish all penalties for the sale of intoxicating liquors 
in quantities less than five gallons, without a license, in 
both of which conclusions I fully concur. 

In order to reach this conclusion, he holds that the 
fourth section of the act of 1870, which declares that “ the 
board of excise in cities, towns and villages shall have 
power to grant licenses to any person or persons of good 





moral character, who shall be approved by them, permit- 
ting him or them to sell and dispose of, at any one named 
place within such city, town or village, strong and spiritu- 
ous liquors, wines, ale or beer in quantities less than five 
gallons at a time, upon receiving a license fee, to be fixed 
in their discretion, and which shall not be less than 
thirty nor more than one hundred and fifty dollars,” is, 
in effect, a repeal of the provisions of the act of 1857, 
which substantially devolved the same powers and duties 
upon the county boards, which were the main and essen- 
tial duties for the performance of which such boards 
were created by such act. 

The judge quotes, but it seems to me does not give full 
effect to, the following provision found in section 6 of the 
act of 1870: That the provisions of the act passed April 
16th, 1870, *‘except where the same are inconsistent or in 
conflict with the provisions of this act, shall be taken 
and construed as a part of this act, and be and remain in 
full force and effect throughout the whole of this state.” 

Having arrived at the conclusion that the provisions 
of the last act, above quoted, are in conflict with those 
parts of the act of 1857 creating the county boards of 
excise, as licensing boards, by virtue of the provision in 
section 6, last quoted, he very properly regards such pro- 
visions of the former act as repealed, and the county 
commissioners divested of all power to grant licenses, 
and their official character, in that respect, abolished. 

It has been mentioned that the powers to license the 
sale of intoxicating liquors were the great essential pow- 
ers with which they wereinvested. We must read, then, 
the sections of the act of 1870, which are so in conflict 
with the act of 1857 as to repeal the right to exercise these 
powers, in place of those sections so repealed, and treat 
the provisions of the act of 1857, not in conflict under 
the 6th section, above quoted, as re-enacted and declared” 
to be a part of such subsequent statute. Blending, then, 
the two statutes together, as the system of laws now in 
force regulating the sale of intoxicating liquors, the only~ 
boards of excise known in the law, as thus blended, are 
the city, town and village boards created by the recent 
law. 

Section 22, of the act of 1857, which the learned judge 
correctly holds is not repealed, reads as follows: ‘‘The 
penalties imposed by this act, except the penaities pro- 
vided for by sections 8, 15 and 19, shall be sued for and re- 
covered in the name of the board of commissioners of 
excise, and paid over to the treasurer of the county for 
the support of the poor of the county.” 

Keeping in view that all the repealed portions of the 
act of 1857, authorizing the licensing of the sale of intox- 
icating drinks by the county board of commissioners, 
are to be struck from the statute book, and the sections 
of the last statute, creating the city, town and village 
boards for the purpose of licensing such sale, substituted 
in the place of such repealed sections, we are prepared to 
consider what board of commissioners of excise is re- 
ferred to in the unrepealed 22d section of the act of 157, 
just quoted. 

It appears to me, upon fundamental and familiar rules 
for the construction of statutes, it can only mean the 
new city, town and village boards created by the act of 
1870, which are the only licensing boards, as we have- 
seen, now in existence. 

It would be absurd to hold that the board intended was 
the county board, whose principal duties, it is conceded, 
were repealed, and who were empowered to prosecute as 
incidental to the power to license. 

The county boards had no distinct official character in 
the statute, as prosecuting boards, but were character- 
ized in the statute and known to the public as boards to- 
grant license. 

It was the policy of the act of 1857 to give tothe board: 
empowered to license a supervisory power over infrac- 
tions of the law. The legislature, in their wisdom, pro- 
vided that one should be concomitant with the other. It 
is apparent that it was the intention of the legislature,. 
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in the act of 1870, that these two duties should not be 
separated, and having repealed the former boards as 
licensing boards, they intended to take away also the 
lesser and incidental power, to see to it that licenses 
granted were not violated, and that the law was obeyed; 
‘and especially when they have, in effect, re-enacted the 
22d section of the act of 1857, and made it a part of the 
latest statute now under consideration. 

The city, town and village boards are only empowered 
to license within the corporate limits for which they act, 
and must be held, by the exercise of proper official vigi- 
lance, to have knowledge of all infractions of the law 
within such limits, or the facility to investigate such 
violations if complaints are made. While on the other 
hand, a single board of county commissioners, for the 
whole county, stripped of all power except the naked 
power to prosecute, would not have such knowledge, and 
‘would not possess the facilities for investigation of com- 
plaints for such violations, which are considerations 
‘bearing upon the construction of the statute. 

That statutes in pari materia are to be construed as if 
they formed parts of the same statutes, and were enacted 
at.the same time and read together—see | Douglass, 30: 
1 Kent’s Comm. 468; 7th Connecticut, 469; 9 Barbour, 161. 

It is apparent to any one acquainted with the history 
of the recent law, that it originated from a*public feeling 
of opposition to the central influence of the old boards, 
which, by abuse of power in many counties, had done, by 
color of office, petty acts of tyranny offensive to the peo- 
ple, and that public opinion demanded the diffusion of 
this power back to the localities, where under former 
laws it had been for a long series of years safely lodged. 

It would be areproach upon the legislature to hold that, 
in remedying this evil, they had so legislated as to leave 
to the county boards a mere fragment of their original 
power, and that the one under which the abuses most 
complained of had originated. 

Iam of opinion, the county boards of excise are not in 
existence where new boards have been appointed under 
the act of 1870, and that they are not authorized to bring 
suits for the recovery of penalties; but that the new 
board, appointed under such act, have power to bring 
suits for penalties incurred within the limits of the cor- 
poration for which they respectively act. 

Respectfully submitted, 
MARSHALL B. CHAMPLAIN, 
Atlorney- General. 


—_——*oo———_ 


THE FUTURE OF CODES AND DIGESTS. 


The London Law Times of October 22 contains the 
following : 


Mr. W. R. Fisher has addressed an interesting letter to 
the lord chancellor on the subject of codes and digests, 
an/\ he gives us at his tenth page a startling piece of in- 
formation, “ that the digest commissioners, judging from 
the completed part of the specimen digest which I was 
conm.missioned to prepare, or from those framed by my 
lea, aed colleagues, concluded that it would fill a hun- 
dred volumes.’”” We should imagine that this discovery 
has done much to frighten the commissioners, not, let us 
hop, out of their senses, but out of any intention to 
recommend the nation to oarry on the task to a termi- 
nation. 

If this beso, the calculations of Mr. Fisher are very 
opportune. He tells us: ‘I have tested the matter by 
several different calculations, the results of which do 
not greatly differ; and if, instead of taking the average 
of those results, they be added together, the total 
will still be far short of half the quantity at which 
I understand the commissioners to have arrived.’ 
This is surprising, and shows a want of calculating 
power on the commission when it is mentioned 
that the commissioners erred in another direction by 
putting the number of reported cases lower by nearly a 








——= 
third than Mr, Fisher. The commissioners estimate thy 
number at 100,000. Calculating that 674 cases yield 9 
citations, Mr. Fisher finds that the total number of eit, 
tions to be dealt with must be increased from 100,00 t 
141,000; or, allowing for the lapse of three years since the 
estimate was made, 145,000. Weshould like to know the 
process by which the commissioners, while calcu 

on only 100,000 citations, concluded that a digest would 
occupy more than double the space judged sufficient by 
Mr. Fisher. He himself speaks of occupying only ong 
half the number of volumes referred to by the commig 
sioners; but from hiscalculation it would seem that he 
sanguine of putting the whole law into twelve volumes, 
the citations of principle extracted from judicial degjg. 
ions filling five and the statutes seven. 

We will now see what are Mr. Fisher’s expectations 
with regard to the practical results and the authority of 
a code or digest. In the first place, we think it import. 
ant to notice with him that no assistance will be given to 
the project by the future merger of the common law and 
equity jurisdictions. “ A provision,” he says, “ that lay 
and equity shall henceforth be dispensed by the same 
tribunals may be sufficient for the future, but it will not 
provide for the conflicts which have already arisen ont 
of the separate jurisdictions. When, for instance, judges 
of law and equity are called upon to determine the valid. 
ity of an equitable assignment, which is bad at law, but 
good in equity, without the consent of the holder of the 
fund to apply it for the benefit of the assignee, which rule 
are they to follow, each being good law? There are, 
moreover, some subjects which have long been dealt 
with by courts of law upon equitable principles, although 
their conclusions have not always tallied with those of 
the judges in equity; and there are conflicting rules, the 
relative values of which must be considered without 
reference to the nature of the jurisdictions under which 
they arose. Some of these conflicts may of course be 
cured (but at the risk of making others) by the old patch- 
work sysiem of legislation; but no consistent body of 
law adapted for the guidance of a mixed jurisdiction can 
be created, except by means of that complete analysis 
and arrangement which is necessary to the formation of 
a digest.” 

Consequently, we must look for a digest of the old law, 
quite irrespective of pending reforms. It has been 
thought, and among those who entertain the opinion 
is Mr. Justice Willes, that a code of laws might be 
framed, taking the old laws as a basis, and incorporating 
judicial decisions, and molding the whole into consist- 
ent form and unity by the light of modern contemporary 
systems. Mr. Fisher, and we think rightly, regards 4 
theoretically perfect digest as nothing more substantial 
than the vision of adream, and not even to be dreamt 
of until some one has been found capable of fixing the 
standard of perfection. The only practicable code, such 
as that hinted at by Mr. Justice Willes, Mr. Fisher con- 
siders as but the digest proposed by the commissioner 
in a higher state of development. We do not think, 
however, that he attaches sufficient importance to the 
proposition made by the learned judge to introduce 
foreign laws into our system. Mr. Fisher’s objection to 
it at the present time is, that the extent to which they 
may be introduced cannot be measured, or the conflicts 
which the learned judge desires to remedy be removed, 
until the deficiencies and contradictions to be amended 
and supplied have been ascertained with exactness. 
But why could not the work of ascertaining deficiencies 
and points of conflict be carried on contemporaneously 
with the digest? There are many known conflicts in 
‘principle between our own and foreign laws, and par- 
ticularly in relation to maritime questions, which call 
for adjustment, in order that the commerce of the world 
may be satisfactorily carried on; and, on research, there 
can be no doubt that industrious men, like Mr. Fisher, 
would soon give the accurate information which would 
be necessary. 
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Next, and lastly, as to the authority to be given to the 
or code. It will never do to have the failure of 
the New York code re-enacted in England. Of that code, 
our author says, with perfect truth, that it has never been 
adopted by the authorities of the state; it isa dead-letter: 
“Jt does not represent the law as it is, but as its framers 
desired that it should be; and without entering into the 
question of its general accuracy, it seems to me to be val- 
gable to us only as an illustration of what may be taken 
as a maxim, that, for all practical purposes, excessive 
compression leads to destruction, instead of to improve- 
ment of the law.” 

what, then, is to be done in our own case? We willlet 
onespeak who has better knowledge and more authority 
than ourselves. He says: ‘The work must speak with 
some authority, and if an inherent authority be denied 
it, that upon which it is founded only remains; and then 
arises this difficulty. It is, I suppose, intended that the 
work shall be authenticated by the two or three per- 
sons of great professional eminence, whose appoint- 
ment is suggested in the report; and certainly the 
authority of the most eminent is necessary. But is 
their authority to supersede that of the original re- 
ports? If it be not, then, as the greater portion of the 

ted cases refer to other cases, the liberty of refer- 
ence implied by citing the cases will keep open the whole 
of the reports law ; and your lordship may say, as Napo- 
Jeon said, when he saw the first commentary upon his 
code, but with more reason, “ My code is lost.” But if 
the other alternative be taken, and the authentication 
be made paramount, why should the reports be cited? 
And why should not the authentication be ratified by the 
legislature, and the work be made independent of all 
the authorities, saving only the statutes? Of course, 
this cannot be done, if it is to be debated clause by 
clause after the manner of a statute, nor is it possible 
for parliament to investigate minutely the accuracy 
of a long series of legal propositions, which persons 
specially trained to the work have painfully extracted 
from many thousands of judicial decisions. The learn- 
ing and experience of those who are intrusted with the 
duty of framing and revising the digest ought to be 
* gsufficient guarantee for its accuracy. It must be re- 
membered that they neither create nor amend the law. 
They merely certify how it ought to be expressed; and 
there seems to be no good reason why, when part of the 
work has been prepared and duly approved, a short 
statute should not confer the necessary authority upon it 
and upon the future installments, as they are completed, 
in default of resolutions to the contrary, after the work 
has been submitted for a certain time to each house of 
parliament.” 

We have noticed this pamphlet at some length, because 
undoubtedly codification is an important alteration in 
the machinery of our law, which must soon be intro- 
duced. We will only add one more remark from Mr. 
Fisher's letter. Many persons, he says, must be em- 
ployed in writing the digest, and more than one even in 
superintending it. ** The question how their labors and 
qualifications may be combined to the best advantage,” 
he goes on to observe, “is not one of the least which 
Tequire consideration. They certainly ought to be 
treated with confidence and liberality; and those who 
superintend the work must not only thoroughly under- 
Stand the subject, but must themselves be guided by 
steadfast counsels; in the absence of which, however 
great may be the expenditure, the results will be 
barren,” 


—--—- #ee-—--—__ 


The superior court at New Haven granted twelve 


divorces during a term of three weeks, 


General Hasbrouck Davis, of Chicago, a prominent 
lawyer and politician, was among the passengers of the 
lost steamer Cambria. 
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LAW PUBLICATIONS FOR THE MONTH OF 
OCTOBER. 

Baker, Voorhis & Co., New York: ANNOTATED UNITED 
STATES INTERNAL REVENUE LAWs, with Rulings and 
Judicial Decisions. By Orlando F. Bump. 8vo. 412 pp. 
Sheep, $5.50; cloth, $4.50. 


UNITED STATES STAMP LAWS, with Judicial Decisions, 
By Orlando F. Bump. 8vo. 56 pp. Paper, $1; cloth, $1.50. 

TREATISE ON FACTS AS SUBJECTS OF INQUIRY BY A JURY. 
By James Ram. American Notes. By J. Townshend. 
Second enlarged edition. 8vo. 422pp. Sheep, $5. 

Callaghan & Cockroft, Chicage: WISCONSIN Reports, Vol. 
XXIV. By O.M. Conover, Reporter, 8vo. 750 pp. Sheep. 


ERSKINE’SSPEECHES. Vol. III. Edited by I. L. High. 8vo, 
600 pp. Cloth, $3.50; sheep, $4; half calf, $5. 

Kay & Brother, Philadelphia, Pa.: REPORTS oF EQUITY, 
ELECTION, AND OTHER IMPORTANT CASES, principally 
in the courts of Philadelphia. Vol. II. By F. Carroll 
Brewster. 8vo. 706pp. Law sheep, $6. 

Little, Brown & Co., Boston, Mass.: UNITED STATES SEsS- 
SION LAws. The Statutes at Large of the United States 
of America, passed at the Second Session of the Forty- 
first Congress. Edited by Hon. G. P, Sanger. Royal 
8vo. Paper, $2.50. 

HovseE oF Lorps CASES. On Appeal and Writs of Error, 
Claims of Peerage, and Divorce. Vol. VI. 8vo. Sheep; $6. 

Joel Munsell, Albany, N. Y.: REPORTS OF DECISION IN 
THE SUPREME COURT OF THE STATE OF ALABAMA. Orig- 
inally prepared by Henry Minor, George N. Stewart, 
Stewart and Porter, Benjamin F, Porter. A new edi- 
tion, with Notes and Digest. By William R. Smith. 
5 vols. 8vo. Sheep; $30. 

John D, Parsons, Jr., Albany, N. Y.: A TREATISE ON THE 
VALIDITY OF VERBAL AGREEMENTS. By Montgomery 
H. Throop. (In two vols.) Vol. 1. 8vo, pp. 794. Sheep, 
$7.50. 

A MANUAL OF THE HIGHWAY LAWS OF THE STATE OF 
New YorK. With an Appendix of Forms. By Robley 
D. Cook. 8vo. 357 pp. Sheep, $3.50, 

Weed, Parsons & Co., Albany: AN Essay ON BROKERS 
AND FACTORS OR COMMISSION MERCHANTS, including a 
commentary on the Factors’ Act. By Isaac Edwards. 
12mo. 207 pp. Sheep, $2. 

Weare C, Little: REPoRTS OF CASES IN LAW AND Equity 
IN THE SUPREME COURT OF THE STATE OF NEW YORK. 
By Oliver L. Barbour, LL.D. 


<r 





THE NEw YORK MEpDICcO-LEGAL SocreTy.— A meeting 
of the Medico-Legal Society was held, on the evening of 
the 8th inst., at the College of Physicians and Surgeons, 
New York. Those in attendance were almost exclusively 
medical and legal gentlemen, and included but two ladies, 
Dr. J. F. Miller, the retiring president of the society, 
delivered his valedictory address, in which he reviewed 
the great progress made by the society since its inaugu- 
ration, It has only just closed the third year of its 
existence, and first consisted of only five or six members, 
It n6w numbers one hundred and fifty, and the number 
is steadily increasing. He reviewed the objects to be 
attained by the organization, and the necessity that 
exists for it; the importance of forming correct opinions 
and developing correct theories in relation to questions 
of medical jurisprudence that so often seriously affect 
the rights, the property, and even the liberties of the citi- 
zen —such as insanity in testamentary cases, life insur- 
ance litigation, and various other subjects that came 
before the courts. He referred to the conflicting theories 
entertained in the disease of insanity, as shown by pro- 
ceedings in important cases—some holding that it is 
solely a disease of the mind, others of the mind and 
body. Some affirm that it may be partial; others, as 
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Lord Brougham, in the celebrated Waring case, contend- 
ing that the mind is one and indivisible, and that there 
can be no such thing as partial insanity. To bring the 
light of science to bear on these points, and unravel the 
web of contradictions in which they are involved, it will 
be admitted is most important to society, and of especial 
interest to the legal and medical professions, and such, 
said the speaker, is the mission of this association. 

Dr. Stephen Rogers, the new president of the society, 
followed in a very interesting address. He alluded to 
the necessity of both lawyers and doctors being thor- 
oughly versed in the science of those diseases that so 
often form the subject of judicial inquiry. He said much 
of the apparent disagreements of doctors who give evi- 
dence in legal cases is owing to the awkward and often 

1 questi that are propounded them by the 
lawyers; and he argued that, were the latter conversant 
with even the first rudiments of medical knowledge, 
they would not ask such puzzling and absurd questions. 
They therefore require just such information as this 
society is intended to impart. 





> + @ ~~ 


PoINTs OF PRAcTICE.— It has recently been decided 
in the New York superior court, that notwithstanding 
the stay of proceedings on a judgment in favor of defend- 
ant, effected by an appeal to the court of appeals with 
security, the court below have power to discharge a 
receiver, whose appointment was ordered before judg- 
ment, as a provisional remedy. The “ proceedings” 
which are stayed by the appeal are those which may be 
instituted by the respondent for the purpose of enforcing 
the provisions of the judgment. The entry of the judg- 
ment in favor of the defendant ends the functions of the 
receiver, although he is not discharged without special 
order. Ireland vy. Nichols, to appear in 9 Abb, Pr. N.S 
No. 1. 

It has also been held in the same court, that on an 
appeal from a judgment, after trial by jury, and an ap- 
peal from an order denying a motion for a new trial, costs 
of two appeals may be allowed, although both appeals are 
brought to hearing at the same time and place, and upon 
one get of papers. Ahern y. Standard Life Ins. Co., same 
reports. 





CRIME In NEW YorRK.—In a recent charge to the grand 
jury, Judge Bedford, of New York, made use of the fol- 
lowing words: “Icannot take leave of you without con- 
gratulating you, and the law-abiding citizens of this city, 
as regards the present condition of crime, It affords me 
real pleasure to tell you, that our criminal statistics de- 
monstrate beyond all question, the pleasing fact, that the 
bold and daring recklessness which, but a short time ago, 
characterized the conduct of the dangerous classes, and 
which, indeed, for a season, threatened to rob the city of 
ts fair name, has been palpably very much diminished. 
And this no doubt is in great measure owing to the vigi- 
lance, energy and prompt action of the authorities. In 
large cities, containing a vast and varied population, 

-erime always will, to a certain extent, exist. But as the 

skillful physician can generally, by the proper remedies, 
control disease, even when it takes the form of an epi- 
demic, so I hold can the authorities, by the prompt and 
legitimate enforcement of the law, generally control 
crime and always curb its recklessness. It is a mere 
question of time which is the more powerful, the law or 
the lawless. To my mind, the statute book is sufficiently 
strong. All that is needed is its proper application as 
the occasion may require. I myself am of the opinion, 
and, in fact, am fully convinced, that in the great battle 
of law and justice against crime and criminals, the latter 
must always yield to the combined honest, determined 
and fearless efforts of grand juries, judges, district attor- 
neys, and the entire police department. 
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SUPREMACY OF THE LAw.—It is never too late for 
a good thing, so we clip the following from our fa. 
away contemporary, the Australian. We are glad 
know that even the dwellers in the “ Islands of the 
Sea” have more regard for our constitutional safe. 
guards than there is manifested by some of our “ cop. 
script fathers.”’ 


The attempt which was made in this colony to set the 
law maker above the law, and the executive above the 
constitution, which attempt, fortunately for the liberties 
of the people, was foiled, has found imitators in the 
United States. There, as is well known, the judges of 
the supreme court, who are appointed by the president, 
are sworn to maintain the constitution, and are author. 
ized to annul any act of congress which, in their opinion, 
is in contravention of it. The power thus vested in the 
judicature has always been regarded as one of the safe. 
guards of constitutional government in the United 
States, and as an invaluable protection against the ex. 
cesses of faction. Senator Drake, however, has intro 
duced a bill into congress to deprive the judges of this 
power, and of that authority to declare the law which ig 
the special function of, and necessarily inherent in and 
inseparable from, the highest court of judicature, 

Where the law and the constitution come into confiiet, 
in all countries which are governed by written constita- 
tions, “ the judges,’’ as an American paper well observes, 
“have no choice but either to set the law aside or to set 
a provision of the constitution aside, unless it shrinks 
from the only duty for which courts exist, and dismisses 
the parties before it without deciding their controversy, 
From the very nature ofa constitution, it is superior to 
acts of the legislature which contravene it; and as 
the court has no choice but to treat one or the other as 
void, it must respect the superior anthority.’’ Senator 
Drake’s proposition has called forth so much indignant 
protest that there is little prospect of the bill becoming 
law; and even if it should, the judges of the supreme 
court will be bound to disregard it, as obedience to it 
would involve the abrogation of the constitution, 


et 


TERMS OF THE SUPREME COURT FOR NOVEMBER, 


pit antes. Circuitand Oyer and Terminer, Newburgh, 
sos Circuit and Oyer and Terminer, Dutchess, 
comune and Oyer and Terminer, Johns- 
— Cireuit and Oyer and Terminer, Genesee, 
—ee Circuit and Oyer and Terminer, Salem, 
a Monday, Circuit and Oyer and Terminer. Her- 
— Circuit and Oyer and Terminer, Schuyler, 
Last Monday, Special Term, Monroe, J. C, Smith. 


—_—<9— 
LEGAL NEWS. 


The New York Sun is authorized to deny the rumor that 
Chief Justice Chase intends to resign. 


Secretary Cox will resume the practice of law in Cin- 
cinnati. 


President Grant is said to be quite indignant because 
of a statement which was recently made, that he had 
signified his intention to appoint the Hon. D. K. Carter, 
chief justice of the supreme court of this district, to suc 
ceed Chief Justice Chase, in the event of the latter’s 
death, or becoming incapable of filling the position. 
Gen, Grant says the statement was entirely gratuitous, 
and placed him in a false position, as he had not antic 
pated the death or even declination of Mr. Chase, and he 
hopes the latter will be able to take his seat on the su- 
preme bench by the Ist of January, as contemplated by 
the chief justice. 
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MISTAKES OF LAW. 
I. 


Ignorantia juris neminem excusat is a familiar 
maxim of the law, but its practical application has 
been the source of much perplexity. Whether, for 
instance, money paid through ignorance of the law 
can be recovered back, is a question much vexed, and 
involved in no inconsiderable doubt. We propose, in 
the following article, to examine the English and 
American authorities on the subject, and to discover, 
as far as we may be able, the rule to be deduced from 
them. 

One of the earliest, as wel).as leading, cases on the 
subject is that of Bilbie v. Lumley, 2 East, 469. This 
was an action brought by an underwriter on an insur- 
ance policy to recover back money paid on a loss by 
capture, on the ground that the money was paid under 
a mistake —a material letter then in the possession of 
the assured not having been disclosed at the time the 
insurance was effected. There was no pretense that 
the letter was fraudulently withheld, and it appeared 
that the underwriter knew of the letter at the time 
the loss was adjusted. 

The plaintiff assumed the position that it was suffi- 
cient to sustain the action that the money had been 
paid under a mistake of law, he not being apprised 
at the time of the payment that the concealment of 
the particular circumstances disclosed in the letter 
was a defense to any action which might have been 
brought on the policy. 

Lord Ellenborough asked the plaintiff’s counsel 
“whether he could state any case where, if a party 
paid money to another voluntarily, with full knowl- 
edge of the facts of the case, he oould recover it back 
again, on account of his ignorance of the law?”’ No 
answer being given, his lordship continued, that the 
only case he ever heard of was that of Chatfield v. 
Paxton, where Lord Kenyon, at nisi prius, had inti- 
mated something of the sort. ‘ But, when it was 
afterward brought before the court, other circum- 
stances were relied on, and it was so doubtful on 
what ground it turned that it was not reported.” 
“Every man,” continued Lord Ellenborough, “ must 
be taken to be cognizint of the law; otherwise there 
isno saying to what extent ignorance might not be 
carried, It would be urged in almost every case.” 
The only case cited by his lordship to sustain this 
doctrine was that of Lowry v. Bourdieu, Doug). 468, 
in which, he said, ‘‘ money paid under a mere mistake 
of law was endeavored to be recovered back; and 
there Buller, J., observes, that ignorantia juris non 
eceusat, etc.” But an examination of that case shows 
that it was decided en entirely other grounds. The 
action was brought to recover back money paid on a 
policy of insurance on a ship and cargo, in which the 
insured had no interest, and three of the justices, 
Lord Mansfieid, Buller and Ashhurst, JJ., were of the 
pinion that it was a gaming policy, and against an 
act of parliament, and that, therefore, the law could 





not aid the plaintiff in recovering back what he had 
paid, according to the rule, pari delicto melior est con- 
ditio possidentis. Mr. Justice Willies did not concur, 
however, but said he supposed the parties believed 
there was an interest, and that it would be very hard 
that a man should lose what he had paid under a mis- 
take. Mr. Justice Buller, in the course of his re- 
marks, observed that there was no mistake, in matter 
of fact, and if the law was mistaken, the rule applies, 
ignorantia juris non excusat, This observation was 
clearly obiter, as he, with the majority of the judges, 
had expressly held the policy to be a gaming policy, 
and the transaction beyond the aid of the court. Still, 
it is urged that Lord Mansfield and Mr. Justice Ash- 
hurst would not have suffered the dictum to pass 
without animadversion if they had not assented to its 
correctness.* It is hardly necessary to remark that 
this argument can have but little weight in the con- 
sideration of the question. It will beseen, therefore, 
that the case of Bilbie v. Lumley, which is very often 
cited, and which is *‘ one of the main pillars on which 
the subsequent decisions and dicta on the subject 
rest,”’ is itself based upona very doubtful foundation, 

The case of Chatfield v. Paxton, referred to by Lord 
Ellenborough, and given in a note to Bilbie v. Lwm- 
ley, need not be noticed in full, as it turned on other 
points. 

It may be as well at this point to refer to two or 
three cases decided prior to Bilbie v. Lumley, appa- 
rently holding a different doctrine. The first is Far- 
men v. Arundel, 2 W. Black. 825, which was an action 
for money had and received, and in which Chief Jus- 
tice De Grey said: ‘‘Where money is paid by one 
man to another on a mistake, either of fact or of law, 
or by deceit, this action will certainly lie.” In Bize 
v. Dickason, 1 T. R. 285, where there were mutual 
debts between two persons, and one of them becom- 
ing bankrupt, the other, instead of setting off his own 
claim, as he might have done, paid the assignees in 
full; and it was held that he might recover an amount 
corresponding to that which he had neglected to set 
off, in an action for money had and received against 
the assignees. In rendering judgment, Lord Mans- 
field said: ‘‘ The rule has always been, that, if a man 
has actually paid what the law would not have com- 
pelled him to pay, but what. in equity and in con- 
science, he ought, he cannot recover it back ;”’ and he 
gave, in illustration, the case of a debt barred by the 
statute of limitations, or contracted during infancy. 
“ But,” he continued, ‘‘ where money is paid under a 
mistake, which there was no ground to claim in con- 
science, the party may recover it back.” 

These two cases were cited by the plaintiff in the 
subsequent case of Brisbane v. Dacres, 5 Taunt. 148, 
and were commented on by the judges in their opin- 
ions. Gibbs, J., after quoting the declaration of De 
Grey, C. J., given above, said: ‘‘ Now, the case did 
not call for this proposition so generally expressed ; 
and I do think that doctrine, laid down so very widely 
and generally, where it is not called for by the circum- 
stances of the case, is but little to be attended to; at 
least, it is not entitled to the same weight in a case 
where the attention of the court is not called to a 





* Per Gibbs, J., in Brisbane v. Dacres, 5 Taunt, 143, and 
Suiherland, J., in Clurke v. Dutcher, 9 Cow, 681. 
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distinction as it is in a case where it is called to the dis- 
tinction.” And of the conclusion of Lord Mansfield, 
in Bize v. Dickason, he said: “I cannot think Lord 
Mansfield said ‘ mistake of law,’ for Lord Mansfield 
had, six years before, in Lowry v. Bourdieu, heard it 
said: ‘“‘ Money paid in ignorance of the law could not 
be recovered back,”’ and had not dissented from the 
doctrine; and Buller, J., sat by him who had ex- 
pressly stated, six years before, in Lowry v. Bourdieu, 
and would not have sat by and heard the contrary 
stated without noticing it.’ It may be remarked, 
in passing, that conjectures of what Lord Mansfield 
or Mr. Justice Buller would or would not have done 
are worth but little. Lord Mansfield undoubtedly 
aaid “ mistake,” and it can hardly be doubted, from 
the context, that he meant mistake of law as well as 
of fact. Chambre, J. (in Brisbane v. Dacres), said ; 
“The opinion of De Grey is not a mere dictum, it is 
part of the argument — it is a main part of the argu- 
ment.”” Mansfield, C. J., speaking of De Grey’s 
opinion, said: “It certainly is very hard upon a 
judge, if a rule which he generally lays down is to 
be taken up and carried to its full extent.” ‘In the 
case of Bize v. Dickason,’’ he adds, ‘the money ought 
conscientiously to have been repaid.”’ 

Thus far we have on the one side the undoubted 
dictum of Mr. Justice Buller and the decision of Lord 
Ellenborough, that mistakes of law cannot be reme- 
died, and, on the other side, the “intimation” of 
Lord Kenyon, the dictum (if it be only a dictum, 
which is very doubtful) of Chief Justice De Grey, 
and the opinion of Lord Mansfield. 

The next important case on the subject is that of 
Brisbane v. Dacres, already cited. Here the plaintiff, 
while captain of a vessel belonging to the squadron 
of Admiral Dacres, had received on board his vessel a 
quantity of public specie and a large amount of pri- 
vate treasure, to be transported to England. Of the 
freight received for both, he paid over one-third part, 
according to a usage theretofore established in the 
navy, tothe admiral. Discovering that the law did 
not require captains to pay to admirals any part of 
the freight, he brought an action for money had and 
received, to recover it back from the admiral’s execu- 
trix. The court held, unanimously, that he could not 
recover back the private freight. Gibbs, J., on the 
ground that it was illegal to carry the private treasure. 
Chambre, J., that, whether illegal or not, it was the 
practice of the admiral to receive his third part, and 
that that practice had the assent of the government. 
The point chiefly considered, however, by all the 
judges, respected the part of the freight paid on the 
public specie, and they held against Chambre, J., that 
the plaintiff could not recover. Gibbs, J., rested 
the case mainly on the ground that the money, being 
paid through mistake of law, could not be recovered. 
He said: ‘“‘ We must take this payment to have been 
made under a demand of right, and I think that when 
aman demands money of another as a matter of right, 
and that other, with a full knowledge of the facts upon 
which the demand is made, has paid a sum, he never 
can recover back the sum he has so voluntarily paid.” 


But, apparently hesitating to run counter to Lord | 


Mansfield’s maxim before cited, he said he had “ con- 
siderable difficulty in saying that there was any thing 
unconscientious in Admiral Dacres in requiring this 





money to be paid to him, or receiving it when it was 
paid.” Heath, J., found it “ very difficult to say that 
there is any evidence of ignorance of the law here,” ang 
Mansfield, C. J., admitted that, ‘‘ according to the doe. 
trine of Lord Kenyon, an action might be maintaineg 
to recover it back, but I do not see how the retaining 
this is against his conscience.” It is but fair to pre 
sume from the opinions, that the case of Brisbane y, 
Dacres turned upon the distinction that there was 
nothing in the transaction contrary to equum ¢ 
bonum, 

In Stevens v. Lynch, 12 East, 38, the defendant— 
the drawer of a bill of exchange — with full knowl- 
edge of the fact that the plaintiff had given time to 
the acceptor after his dishonor of the bill, said to the 
holder: “I know I am liable, and if the aceeptor doeg 
not pay it I will.”” The court held that the defendant 
could not now defend upon the ground of his igno- 
rance of the law when he made the promise. 

The case of Bilbie v. Lumley above cited was recog- 
nized in Gomery v. Bond, 3 M. & 8. 378, and in 
East India Company v. Tritton, 3 B. & C. 280, 
Neither of these cases has much value on the ques- 
tion under -consideration. In Gomery v. Bond the 
defendant agreed for the purchase of some seed, but, 
on its being brought to him, would not accept it; on 
which the plaintiff requested him to try and sell it for 
him, which he tried to do, but, failing, brought it 
back again; the plaintiff refused to receive it, and 
brought the action for the price. The judge submit- 
ted to the jury: 1. Whether there was an agreement 
for sale. 2. Whether the plaintiff had waived it, 
8. Whether he had done so in ignorance of his rights, 
telling them “ that, if he did it under an ignorance of 
the law and impression that his remedy was gone, it 
would not amount to a waiver of the benefits of the 
agreement.” The plaintiff had a verdict. A rule 
for a new trial was obtained on the ground that the 
third question was improperly submitted to the jury. 
Nothing was said directly about ignorance or mistake 
of rights; Lord Ellenborough thought there could be 
no doubt from the evidence that the plaintiff had 
waived the contract. 

In the East India Company v. Tritton the plaintiffs 
sued to recover money paid by them as acceptors ofa 
bill of exchange to the defendants on the faith of an 
insufficient prior indorsement, of the validity of 
which the plaintiffs had, and the defendants had not, 
the means of judging. The defendants received the 
money as agents, and before any notice of the insuffi- 
ciency of the indorsement. The court held that the 
action could not be maintained, basing their argu- 
ments mainly on the grounds that the agents, having 
paid the money over to their principals in good faith, 
were not liable. Holroyd, J., thought the case of 
Bilbie v. Lumley sufficient to dispose of the question, 
but agreed with the majority of the court on the 
ground above stated. 

Milius v. Duncan (6 B. & C. 671) contains a dit 
tum of Mr. Justice Bailey, that “if a party pay money, 
under a mistake of the law, he cannot recover it 
back ;”’ but that case was concededly one of error of 
fact, and on that alone was the decision based. 

In Goodman v. Sayens (2 Jack. & W. 248), and in 
Marshall v. Obllett (1 Younge & Coll. 232), the 
maxim was repeated, but in neither was it demanded. 
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In Brumston v. Robins (4 Bing. 11) a iandlord’s re- 
ceiver allowed the tenant to make a deduction in 
respect of a payment for land tax every year for sev- 
enteen years greater than the landlord was liable to 
pay. The tenant assigned his tenancy, and the land- 
lord, discovering his mistake, distrained the assignee 
for the arrears. The court held that he had no right 
sotodo. Thecourt placed great stress upon the hard- 
ship of the case, and it was remarked that “‘ the de- 
mand was most unsconscientious.”’ Best, C. J., how- 
ever, observed that ‘it is an established principle, 
that if money be given or paid (and settlement in 
account is the same thing) with a full knowledge of 
all the circumstances at the time of the payment, it 
eannot be recovered back by the payer,” citing Bris- 
bane v. Dacres as authority. 

There is a class of cases growing out of similar 
subject-matter as the above, and which are said by 
Mr. Justice Story (1 Bq. Juris. 2 112) to resolve them- 
selves into an overpayment by mistake of law or of 
fact, and probably of the former. In this class may 
becited Wildey v. Cooper’s Company and Atwood v. 
Lamprey, cited in a note to Hast v. Thornbury, 3 P. 
Wms. 127; Currie v. Goold, 2 Madd. 163; Smith v. 
Alsop, 1 id. 623; Nichols v. Lason, 3 Atk. 573. But it 
does not appear in any of these cases that the mistake 
was not mutual; and none of them profess to proceed 
on the ground of mistake of law. There is, also,a 
decided conflict between them and the decision in 
Brigham v. Brigham, 1 Ves. Sr. 126, and Belt’s 
Supp. 79. These cases come properly under the 
head of private rights defined by Lord Westbury as 
follows : 

“It is said ignorantia juris haud excusat; but in 
that maxim the word ‘jus’ is used in the sense of 
denoting general law, the ordinary law of the coun- 
try; but when the word ‘jus’ is used in the sense of 
‘denoting private right, that maxim has no applica- 
tion. Private right of ownership is matter of fact. 
It may be the result, also, of matter of law; but if 
parties contract under a mutual mistake and misap- 
prehension as to their relative and respective rights, 
the result is that that agreement is liable to be set 
aside as having proceeded on a common mistake.” 
Qooper v. Phibbs, 15 W. R. 1053 ; 2.1L. R., H. L. Cas. 149. 

There is, also, a class of cases sometimes cited as 
bearing on this question, which, in fact, stand not 
upon mere mistake of law, stripped of all other cir- 
cumstances, but upon other and distinct grounds. 
Among these may be enumerated oases of compro- 
mise of doubtful rights. In Naylor v. Winch (1 Sim. 
and Stu. 555) Vice-Chancellor Leach lays dewn the 
doctrine, that “if a party, aoting in ignorance of a 
plain and settled principle of law, is induced to give 
apa portion of his indisputable property to another 
under the name of ‘compromise,’ a court of equity 
will relieve him from the effect of his mistake. But 
when a doubtful question arises, * * * it is extremely 
reasonable that parties should terminate their differ- 
ences by dividing the stake between them in the pro- 
portion which may be agreed upon.” See, also, Gib- 
bons v. Caunt, 4 Ves. 804; Stockley v. Stookley, 1 Ves. 
and Bea, 23. 

There is likewise a class of cases commonly classed 
Under this head, which really bave but slight bearing 
on the question. These are cases of family agreement 





to preserve family honor or family peace. See 1 Story's 
Eq. Jurisp. 3113, n. And, as has been said by Lord 
Eldon, in family arrangement, an equity is generally 
administered in equity, which is not applied to agree- 
ments generally. Stockley v. Stockley, 1 Ves. & B. 
30. The principal cases of this character are Gordon 
v. Gordon, 3 Swanst. 400; Dunnage v. White, 1 id. 
137; Cann v. Cann, 1 P. Wms. 723; Stapilion v. Sta- 
pilton, 1 Atk, 2; Pullen v. Keady, 2 id. 587; Cory v. 
Cory, 1 Ves. Sen. 19; Clifton v. Cockburn, 3 Myl. and 
K. 76; Neal v. Neal, 1 Keen. 672; Frank v. Frank, 
1 Cas. in Ch, 84. 

There are, also, cases where parties have done what 
it was not their purpose to do; or where they have 
not done what they did purpose to do, and in which 
relief is denied. A familiar illustration of the first 
of these mistakes is where two are bound by a bond, 
and the obligee releases one, supposing that the othes 
will remain bound. In such case there is certainly 
nothing inequitable in the co-obligor’s availing him- 
self of his legal rights; nor of the other obligor’s in- 
sisting upon his release. See 1 Story’s Eq. Jurisp. 
124. An illustration of the second of these mistakes 
is where the parties would have introduced into their 
agreement a certain clause, but omitted it from an 
erroneous impression as to the effect of its insertion. 
See Innham v. Child, 1 Bro. Ch. 92; Cockerell v. Chol- 
meley, 1 Russ. and My]. 418. 

The case of Platt v. Bromaye, 2% L. J. (N. 8.) Ex. 
63, is the most recent English case we have been able 
to find on the subject. There the plaintiff, to secure 
advances made to him by the defendant, assigned to 
him his present, and also his after-acquired, property; 
and the former being insufficient to pay the debt, the 
latter was sold with the assent of the debtor, who sup- 
posed that the assignment passed the after-acquired 
property. The action was to recover the proceeds of 
such after-acquired property, and judgment given for 
defendant. Pollock, C. B., said that the plaintiff, hav- 
ing assented to the act, could not recover, although it 
was proved that there was a mistake in point of law, 
or a mistake in point of fact. Park, B., thought he 
must be bound by a mistake of law, but that point 
was immaterial, as the jury were not satisfied that 
there was a mistake of law; and it was said that the 
debtor had done nothing but what he ought, in jus- 
tice, to have done. 

Having given the English cases which decide or 
contain dicta that mistakes of law are not the subject 
of relief, we will now refer briefly to the English cases 
holding a contrary doctrine. 

We have already cited the case of Chatfield v. Paz- 
ton, the opinion of Chief Justice De Grey in Farmen 
v. Arundel, 2 W. Black., and of Lord Mansfield in 
Bize v. Dickason, 1 T. R. 235. It has been argued, 
with considerable force and plausibility, that Lord 
Ellenborough did not regard the rule laid down by 
him in Bilbie v. Lumley, ante, a3 of universal appli- 
cation; and Perrott v. Perrott (14 East, 422) is cited 
to support the argument. In that case Mrs. Terrill 
; had executed a deed appointing the disposition of cer- 
' tain property ; but afterward, having made her will, 


| referring to that deed, had cut off her name and seal 
' from the deed, saying that the object of it was fully 


acoomplished in her will. 
delivering judgment, said: 


Lord Ellenborough, in 
“Mrs, Terrill mistook 





408 THE ALBANY LAW JOURNAL. 








either the contents of her will, which would be a mis- 
take of fact, or its legal operation, which would be a 
mistake in law; and in either case we think the mis- 
take annulled the cancellation. And,’ he added, 
“that it being clearly established that a mistake in 
point of fact may destroy the effect of a cancellation, 
it seems difficult, upon principle, to say that a mis- 
take in point of law should not have the same opera- 
tion.” Lord Ellenborough, also, refused to extend 
the doctrine w executory contracts, and held that a 
mistake of law was a defense to an action on a mere 
promise. Herbert v. Campion, 1 Camp. 134; see also 
Rogers v. Maylor, Park. Ins. 163; Christian v. Coombe, 
2 Esp. 489. This doctrine is irreconcilable with that 
announced in Stevens v. Lynch, 12 East, 38. The case 
of Ancher v. The Bank of England (2 Dougl. 637) is 
sometimes cited as an authority on this side. Noth- 
ing was said in the case about mistake, though there 
evidently was a mistake of law, and the decision must 
have proceeded mainly on the ground that it could 
be relieved against. 

In Lansdown v. Lansdown (Moseley, 364), Lord 
Chancellor King is reported as saying that the maxim 
of the law ignorantia juris non ercusat was in regard 
to the public; that ignorance cannot be pleaded in 
excuse of crimes, but did not hold in civil cases. The 
accuracy of this report has been doubted, but it has 
never been impeached, and Chief Justice Marshall in 
Hunt v. Rousmaniere (1 Pet. U. 8. 13), said of it, 
** that, as a case in which relief has been granted on a 
mistake in law, it cannot be entirely disregarded.” 

The case of Brigham v. Brigham (1 Ves. Sen. 126, 
and Bell’s Supp. 79), is an important case on this side. 
The plaintiff had purchased an estate which already 
belonged to him, under a mistake of law, and the 
court ordered the defendant to refund the money, 
holding that ‘there was a plain mistake, such as the 
court was warranted to relieve against.’’ In Pusey v. 
Desbouvrie (3 P. Wms. 315), a daughter made her 
election to accept a legacy in lieu of her orphanage 
part in the estate, under the custom of London or 
otherwise. It appeared, very clearly, that she did 
this under a mistake as to her legal rights, and Lord 
Chancellor Talbot said it seemed hard that a young 
woman should suffer for her ignorance of the law, or 
of the custom of London, or that the other side should 
take advantage of that ignorance, and ruled accord- 
ingly. 

In M’Carthy v. Decaix (2 Russ. and Myl. 614), 
where a husband had renounced all claim to his de- 
ceased wife’s property, on the supposition that he had 
been legally divorced from her, and therefore not 
liable for her debts, Lord Chancellor Brougham said, 
“Tf a man does an act under ignorance, the removal 
of which might have made him come toa different 
determination, there is an end of the matter. What 
he has done, was done in ignorance of law, possibly 
of fact, but, in a case of this kind that would be one 
an the same thing.”” The same learned judge in 
Cliflin ». Cockburn (3 My]. and Keen, 76), remarked, 
speaking of the distinction between error of law and 
error of fact: ‘The distinction is somewhat more 
easy to lay down in general terms than to follow out 
in part:cular cases, even as regards the application of 
the rule, admitting it to be a correct one, and I think 
I could, without much difficulty, put cases in which 





a court of justice, but especially a court of equity, 
would find it an extremely hard matter to hold by 
the rule and refuse to relieve against an error of Jaw,” 
And the master of rolls, Sir John Leach, in a later 
case, Cockerell v. Cholmeley (1 Younge and Coll, 418), 
said that “‘ no man can be held by any act of his to cop. 
firin a title, unless he was fully aware at the time 
not only of the fact upon which the defect of title ry 
pends, but of the consequences in point of law; and 
here there is no proof that the defendant at the time 
of the acts referred to was aware of the law on the 
subject.” We have already quoted the remark of the 
same judge in Naylor v.Winch. The principle that 
relief may be afforded in cases of mere mistakes of 
law is recognized, also, in the following cases: Wil- 
lan v. Willan, 16 Ves. 72; Onions v. Tyrer, 1 P. Wms, 
345; Turner v. Turner, 2 Rep. in Ch. 154; Evans y, 
Llewellyn, 2 Bro, Ch. 150; Edwards v. McLeary, 
Coop. 307. 

From this cursory examination, it is evident that 
the question cannot be regarded as settled by the 
English authorities. While the preponderanve of 
such authorities seems to be against relieving mistakes 
of law, it will be discovered that many of them did 
not necessarily involve the question, and were either 
in fact decided, or might have been decided, upon 
other grounds. We believe that the true principle to 
be deduced from the cases pro and con, and one which 
strongly commends itself to our notions of right and 
justice, is that laid down by Lord Mansfield in Bize 
v. Dickason (1 T, R. 285), namely: that if a man has 
actually paid what the law would not have compelied 
him to pay, but what in equity and con-cience he 
ought, he cannot recover it back. But when money 
is paid under a mistake, which there was no ground 
to claim in conscience, the party may recover it back 
again. 

In another paper we shall endeavor to collect and 
examine the American authorities on the question. 


=—_—<eo 





THE CIVIL CODE OF THE STATE OF NEW 
YORK, 


No. II. 


RELATIONS OF CASE LAW TO A CODE, 


Objectors to reforms usually fire their best artillery 
first, and allege the impracticability of the proposed 
measures. It is impossible, they say, to codify the 
laws of England or America. This statement, indeed, 
is true, in acertain sense. If all the principles that 
necessarily underlie each particular decision were to 
be stated in an abstract form, the Astor library could 
not contain such a heap of legal treatises — alias super 
aliarum leges acervatarum legum. But the objection 
confounds a code with a digest, or rather ignores the 
fact that a complete consolidation of the law is nota 
codification thereof, or an expression of particular 
points in universals, but is only an exposition of such 
principles as are already abstract and general ; while 
the rank and file of cases stand in mute column 
merely to support the principle at their head, and not 
to assume any independent authority of their ow! 
They are merely so much bran to aid digestion, % 
we may regard them as alloy to give strength ; flying 
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buttresses for ornament as much as for use; suttlers 
and cooks, but not warriors; magnifying glasses to 
reflect without distorting; or mere form and color 
compared with the solid substance of the law. Some 
legal points are too well known to require statement 
—others are immaterial. 

Particular decisions either involve a principle of 
law which has not been hitherto fully developed or 
noticed, or they do not. If the latter is their condi- 
tion, they deserve no notice either from the codifier or 
the current reporter. They are not law or any form 
thereof, with which further acquaintance is necessary. 
{f they involve one or more principles, the operation 
of which was not previously placed in a clear light by 
the course of decisions, it cannot be impossible to 
enumerate and classify these doctrines unless it is im- 
possible to learn legal principles. These, however, it 
will be admitted, are notinnumerable. A codification 
of the principles of cases, therefore, is equally within 
reach. 

Cases, therefore, in a code are to be regarded in a 
double light. First, they are not to be recognized 
at all, except as illustrating a principle. Secondly, 
they only beara subordinate relation to that principle. 
They are not themselves authoritative expositions of 
the law. Some propositions in them are merely obiter 
dicta ; others are wholly extrajudicial ; and no slight 
portion of them is verbiage and wholly irrelevant. A 
citation of cases in a code, therefore, merely means, 
that they are sound, so far as they illustrate the prin- 
ciple expressed, but no further. A mathematician 
may illustrate his theorems by reference to the teles- 
copes in stores on Broadway, but he by no means 
guarantees the excellence of these instruments, 
Cases, therefore, are, as it were, visitors to be retained 
quamdiu se bene gesserint, but to be expelled by both 
houses of legislation, and expurged by the codifier, so 
far as they do not serve his purpose. 

A digest, therefore, never should be enacted as law. 
No moralist ought to say, ‘“‘ I deem Aristides, Themis- 
tocles, and the President, to be good men.”’ But he 
would be justified in elucidating his moral proposi- 
tions by reference to George Washington, Franklin, 
and their successors in polities or philosophy. 

If it be hard, then, to prove a negative, it is equally 
hard to prove a concrete proposition, because it is in 
the nature of a fact and not of a law or general theorem. 
The enactment of a digest, therefore, can only mean 
its ratification in a certain sense. That is to say, it is 
partly law and partly not so; and it is left to yourself 
to distinguish the legal from the unsound parts. Sed 
lex nihil agit frustra. The legislature, therefore, never 
ought to enact a digest but as subsidiary toacode, and 
as construed and controlled thereby. Thus located, a 
digest supplies the materials, as it were, for the legal 
or abstract editice, of which it is in fact the most sub- 
stantial part. But it derives its value and dignity 
from the sublime order of the interior principles which 
alone impart order and beauty to the inert mass, 

A codification of cases, then, is impossible, if not 
indeed a solecism. A digest is almost equally im- 
practicable. No legislature could devote the necessary 
time to considering whether the part of Hamlet was 
hot occasionally omitted from the excerpta critica 
of Tribonian ; while to enact that every judicial decis- 
ion is to be law would be to impart legal validity to 





conflicting judgments. All judicial acts at present 
are laws in a certain sense. They are particular, un- 
deniable legal facts, and laws of a certain state of facts, 
secundam subjectam materiam, 

A statute could not make any change in this respect 
for the better. To ordain that decisions shall be laws, 
in every sense, would, even where they were harmo- 
nious, change the law very much, and would give 
legal sanction to what the judges never intended 
should have such significance. It would be as if con- 
gress enacted not only that past statutes, but also that 
the debates and speeches, which led to such legisla- 
tion, should have legal validity in future. 

It is important then to remember what is really 
case-law. A good case-lawyer means not merely a 
lawyer who knows a great number of cases, but one 
who knows how to apply them. This means that he 
is capable, first, of cracking the judicial nut itseif, 
and, then, of using its contents effectively. The judg- 
ment is to be viewed, for these purposes, in the light 
of principle. A good case-lawyer, therefore, means a 
person who has a good knowledge of principles, as 
well as of cases, but who, unlike the mere theorist, is 
found effective in court. 

With this estimate of the true legal value of cases, 
a digest of them is not merely practicable, but is a 
Sait accompli. More than one compiler has digested 
in a very few volumes all the cases, both in law and 
in equity. Harrison and Chitty have done for cases 
what Viner and Bacon did for principles. The former 
are compilers of digests or pandects; the latter have 
composed codes, or rather consolidations, including 
both codes and digests. 

The question is really one of political economy. Its 
codes and digests can be vomposed, it may be said, 
thus readily by private hands, laissez faire. Here is 
private competition at work, and it is better than any 
linearcratic influence. The mistake in this objection 
or argument is one of fact. Competition does not 
operate in the manner supposed. If it did, it would 
supersede the necessity of authoritative codification. 

it is not the interest of a private codifier to devote 
the necessary attention to compiling a code or digest 
more than it is his interest to write a legal treatise on 
any particular subject, which will be as complete, 
perfect and accurate as the highest reward would 
insure. The writers of the best text-books are not 
always the most successful in judicial, forensic or 
political life. The basis of competition, therefore, is 
wanting in respect of codification. Self-interest 
operates to prevent good law writing rather than 
otherwise; while no technical writer can hope that 
fame will anoint his labors; since achange of public 
policy or a revolution of any kind, may consign the 
monuments of his industry to the hieroglyphic and 
undecypherable cenotaphs of unknown times. Any 
one, then, who would build up an elaborate castle of 
legal cards, which the first active law reformer may 
demolish with a stroke of his besom, would misapply 
his energies and miss the attainment of future fame, 
as he certainly would fail to 1:ealize much present 
profit. Where are the writers on the law of settle- 
ment, apprenticeship, and equity pleading? Their 
very names are unknown to professional persons of 
the present day. So with the great legal guns of our 
owntime. Their works, like their voices, create but 
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a brief sensation ; and any fame they may enjoy will 
be due to some mention of their names by a poet or 
other literary artist. 

A code, therefore, requires the attention of the 
legislature. The object is dignus vindice. Justinian 
is only known as a legislator, and Belisarius as a ter- 
restrial Charon asking for an obolus from the passer- 
by. Napoleon the First, a greater than Justinian, 
declared that he would go down to posterity embla- 
zoned, not with the scarlet fire of musketry, but with 
the olive tints of the code. Our legislature, then, will 
have set a noble precedent to other states, and to the 
whole world, by promptly adopting the work ready 
at their hands. 

The differences that exist between the correlate 
laws of various states of the American union are mat- 
ters that, sooner or later, must call for federal super- 
vision. We do not wish to travel intc the region of 
politics, Let our suggestion, then, on this head be 
regarded only as an obiter dictum by those who differ 
from us lest we might lose their concurrence on 
other points, The union exists only in name, so long 
as the laws of New York are different, not only from 
those of California and Nevada, but even from those 
of its next neighbor, New Jersey. Surely, foreign 
nations cannot be expected to surrender any of their 
peculiar and hereditary prejudices, if states of the 
American union all feel a pride in preserving their 
legal idiosyncracies. Human society means a com- 
promise of individual rights; or, rather, prejudices, 
Legal society involves similar sacrifices, which ought 
to be easily yielded by the patriotic. This branch of 
our subject hardly needs enlargement. If its brothers, 
then, are to dwell together in legal harmony, it is 
merely desirable that their laws should be the same. 

The first and greatest error respecting law is a con- 
ception of it as empirical or unscientific. The whole 
world is not only capable of being governed by the 
same code, but ought to beso ruled. The cinnamon 
and spices of Ceylon or Cuba grow according to the 
same laws as the mosses and lichens of Iceland. 
Nature promulges the same code everywhere, and 
not only is the government of the vegetable kingdom 
uniform, but the whole mineral, physiological and ani- 
mal worlds are governed by similar, or rather iden- 
tical, laws. Itis bold, then, to assert that the laws 
fit for one parallel of latitude are not fit for those of 
another. The hills that divide different branches of 
the same human family from one another formed no 
parts of the original design of the Creator. The up- 
right granite was once a level formation affording food 
and pasture, It should be the province of reason and 
conscience, then, not to aggravate the confusion and 
evils attendant upon the separation of mankind, but, 
like the engineers of the tunnel of Mont Cenis, to 
despise and overcome the physical impediments toa 
universal civilization. 

This mistake of supposing that men, although hav- 
ing the same laws of reason, conscience and speech, 
are not capable of being governed by the same laws 
assumes peculiar distinctions in respect to the ques- 
tion of acode. “Oh! circumstances vary,” the em- 
pirical philosopher says ; ‘‘ to lay down cast-iron rules, 
therefore, according to which a judge must act, would 
be to defeat the ends of justice.” Such, however, 
was not the motive of the divine mind, which imposed 
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the same laws on thought and conscience in the 


breasts of all men alike. Indeed, the objection im. 
plies that law or rule is a bad thing, and that judicial 
discretion, or martial law, is the ne plus ulira of 
jural civilization. 

The elimination of private discretion is the object 
and end of all law; and, as this aim is desirable in 
respect of municipal jurisprudence, so is it in state, 
federal and international relations. Before we can 
call upon all the states in the union, however, much 
less upon the disunited states of Europe, to adopt our 
laws, we should be able to produce a defined rule of 
legal conduct in a portable size. If our code is equal 
to or surpasses that of the civil law of Rome or of 
France, it ought to be an object of ambition with 
every state to adopt so valuable a legal oracle, just ag 
it was an object of pride for the Gaul or Roman of 
Ceesar’s time to be a Roman citizen, and amenable 
only to the imperial jurisprudence. We regret that 
the English law digest commission are likely to be 
too slow for our codifiers to profit by their labors, 
However, as our code can be added to from time to 
time with supplements of fresh statutes and cases, so 
also may its organic structure be altered if the Eng- 
lish commission can suggest any thing better in that 
respect. Judicial statistics are now compiled on the 
same or nearly the same plan in every country using 
this description of legal annals, The method adopted 
was first to devise an original scheme, and then amend 
it by grafts from foreign parts; so with our legal con- 
solidation, let us first exhibit a solid concrete mass 
of good American materials; we can afterward adorn 
it with embellishments from the jural systems of other 
lands. 


——~-+o--——______— 

ABOUT ATTORNEYS AND THEIR DUTIES, 

From Samuel Warren’s most interesting and useful 
work on “‘ The Duties of Attorneys and Solicitors ” — 
an American edition of which is now in the press of 
Mr. John D. Parsons, Jr., Albany — we make these 
excerpts. The following practical lesson 

ON ACCURACY, 
though robbed of something of its force under our 
more enlightened system of practice, is still worthy 
of being read and remembered: 

“A distinguished friend at the bar, of such great 
logical power and extensive professional learning a8 
entitle him to speak on such a subject with authority, 
said to me a few hours ago, on my telling him thatI 
intended to make the observation which you have just 
heard, ‘ Pray do; and add, that there can’t be a doubt 
that one of the master vices of both barristers and 
attorneys is a neglect of accuracy — too often seen, 
also, in higher quarters!’ I myself recollect a case 
in which an attorney’s clerk had omitted one single 
letter, in making the copy of a writ of capias, to be 
served upon a defendant, who was clandestinely going 
off to India, owing a widow lady a large sum of money, 
which she had lent him. She accidentally discovered, 
however, what he was about, and instantly communi- 
cated with her attorney, in such a state of alarm a 
may be easily conceived. He was an able and ener- 
getic practitioner ; and, within a few hours’ time, had 
got a capias issued against the dishonorable fugitive; 
and, accompanied by an officer, succeeded in arrest 
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ing the debtor, just as he was stepping into a steam- 
poat to go to a ship, which was expected to sail from 
Gravesend on that day or the ensuing one. You may 
guess the consternation with which he found himself 
thus overtaken; but it scarcely equaled that with 
which the attorney received, early the next day, the 
copy of a rule which had been obtained by the de- 
fendant, calling on the plaintiff to show cause why 
the defendant should not be discharged out of custody, 
on entering @ common appearance, on the ground of 
a variance between the writ and the copy served; the 
discrepancy being between the words ‘Sheriffs of 
london’ in the one, and ‘Sheriff of London’ in the 
other. Eminent counsel were instantly instructed to 
show cause, and struggled desperately to discharge 
the rule; but in vain. ‘It is better,’ said the tran- 
quil Chief Justice Tindal, ‘to adhere to a general 
rule, capable of application in all cases, than to 
raise an argument on every imperfection in a 
copy, a8 to the materiality or immateriality of the 
error, and thereby offer a premium on careless- 
ness."* So the rule was made absolute; the de- 
fendant discharged ; he went to India; I sadly fear 
that he has never made his appearance here again ; 
and that the widow lost all that he owed her, and 
which, but for this wretched mistake, she would, in 
all human probability, have recovered. This hap- 
pened nearly sixteen years ago; and, coming under 
my personal notice, made a deep impression on my 
mind, I have a vivid recollection of the vexation and 
distress which it occasioned to the parties, both lay 
and professional, Only a year or two ago, a precisely 
similar decision was reluctantly pronounced in the 
court of exchequer, in respect of a similar blunder, 
the very same letter of the very same word! See 
Moore v. Magan, 16 M. and W. 95. Now, can any 
thing be imagined more serious to the client, and 
mortifying and injurious to the practitioner, than 
such miscarriages? Counsel, also, alas, can make 
desperate slips of this sort. That eminent convey- 





*“Mr, Baron (then Mr. Justice) Alderson said, that if 
the objection had been that ‘sheriff’ was spelled with 
only one ‘/,’ there might have been some ground for the 
argument of the plaintiff’s counsel, that the word was 
idem sonans, and incapable of misleading. The chief jus- 
tice said: ‘We know that there are two sheriffs; here the 
writ is, according to the copy, addressed to one of them; 
and if the variance between the copy and the original be 
such as to alter the sense, the copy must be deemed insuf- 
1 whether the alteration be in a material point or 
bit 


+“ This case arose under the Uniformity of Process act 
(2 Will. IV, c. 30), a few months after it had passed; and 
on the ancient legal rule, Nemo debet bis vexari pro eadem 
causa, the defendant could not be arrested a second time, 
long ago as the time of Charles II, it wasa rule of court 


(Michaelmas, 15 Car. 2), ‘that if a defendant be lawfully 
_Metivered 


from arrest upon any process, he shall not be 
arrested again, at the same time, by virtue of another 
process, at the suit of the same plaintiff.’ 1 Tidd. Prac. 
p. 175, ed. 9th. A vast alteration in the law of arrest on 
mesne process was effected a few years after the happen- 
ing of the case mentioned in the text, by means of statute 
land 2 Vict. c. 110 (passed in 1836), abolishing arrest on 
€@ process, unless by a judge’s order, founded on the 
existence of a —— cause, to be shown to a judge on 
affidavit, for believing that the defendant is about to quit 
nd, unless he be forthwith apprehended (23). Even 
this latter act, however, it appears from late cases, 
that similar consequences will follow an error such as 
mentioned in the text; for a true copy of the capias 
Must be served on the defendant; and the plaintiff 
oa a bailiff or any one else to make a copy, which 
8 Out to be incorrect, he must answer for the neglect 
of his agent.’ Per Tindal. C. J., in Co and a v. 
, 2 Dow. and Lowndes, 75; Same Case, 7 Mann, and 
Gr, 426. The case of Moore v. Magan (16 M. and W.), men- 
tioned in the text (supra), is also precisely in point.” 


a 
ancer, the late Mr. Butler, accidentally omitted a 
single word, ‘Gloucester,’ in drawing the will of 
Lord Newburgh, which deprived a lady, the intended 
devisee, of estates worth about £14,000 a year! It 
was clear that the omission was through a mere mis- 
take, and entirely contrary to Lord Newburgh’s in- 
tentions; but parol evidence to prove those facts was 
unanimously rejected by the judges, and their opin- 
ion cordially adopted by the house of lords; as you 
will find by referring to the judgment of the late 
Chief Justice Tindal, in the case of Miller v. Travers, 
8 Bing. 254, 255.* How fearful are such cases! And, 
to advert for a moment to a minor consideration, see- 
ing that mistakes of this sort, when committed in the 
course of litigation, are generally taken advantage of 
by pettifoggers, on the look-out for and feeding on 
them, the liberal but hasty practitioner is often cruelly 
mulcted in costs, in endeavoring to repair his blunder, 
when reparable; besides being disabled from recover- 
ing his bill, and rendered liable to an action for neg- 
ligence at the suit of his client. ’’ 

While in this country the omission of a letter is not 
likely to entail consequences of a very serious nature, 
the habit of carelessness which leads to such omis- 
sion may, at one time or another, involve its unfor- 
funate possessor in circumstances quite as deplorable 
as those protrayed in the following: 


LIABILITY FOR NEGLIGENCE, 


“The late Chief Justice Tindal, in delivering a 
well-considered judgment of the court of common 
pleas, in the case of Godefroy v. Dalton (6 Bing. 460), 
which was an action for alleged negligence, against an 
attorney, thus cautiously, and at the same time 
clearly, laid down the law on this most important 
subject, in words which might be advantageously 
written out, and hung up, framed and glazed, in every 
attorney’s office in the kingdom: 

“‘Tt would be extremely difficult to define the 
exact limit by which the skill and diligence which an 
attorney undertakes to furnish in the conduct of a 
cause are bounded ; or to trace precisely the dividing 
line between that reasonable skill and diligence which 
appear to satisfy his undertaking, and that crassa 
negligentia or lata culpa, for which he is undoubtedly 
responsible. 

“¢The cases, however, which have been cited and 
commented upon at the bar appear to establish, in 
general, that he is liable for the consequences of ig- 
norance, or non-observance, of the rules of practice 
in the courts in which he practices; for the want of 
care in the preparation of the cause for trial; or of at- 
tendance thereon with his witnesses; and for the 
mismanagement of so much of the conduct of a cause 
as is usually and ordinarily allotted to his 
of the profession. While, on the other hand, he is 
not answerable for error in judgment, upon points of 
new occurrence, or of nice or doubtful construction, 
or of such as are usually intrusted to men in the 
higher branch of the profession of the law. 

“*We lay no stress upon the fact that the attorney 
had consulted his counsel as to the sufficiency of his 





***(See 11 Johns, 201; 8 Barb. Ch, 466; 1 Sandf. Ch. 357; 
1 Johns, Ch. 281; 14 Johns. 1; 8 Bradf, Surr. 114; 4 1d. 161.]” 





id. ) 
= notes in brackets are those of the American editor. 
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evidence; because we think his liability must depend 
upon the nature and description of the mistake, or 
want of skill which has been shown; and he cannot 
shift from himself such responsibility by consulting 
another, where the law would presume him to have 
the knowledge himself.’ ’’ ie SR rG..@ 

“ At the same time that the courts in our day have 
shown no inclination to depart from the just and rea- 
sonable principles here laid down, it cannot be denied 
that there have been several cases decided, in late 
years, from which it is manifest that the judges are 
resolved to keep you, if I may so speak, up to the 
mark, in respect of professional knowledge and con- 
duct; to exact of you a complete observance of the 
oath which you swore on commencing practice. I 
think that some of these decisions are rather severe 
upon you; but they should operate as a salutary cau- 
tion and stimulus to exertion.* 

* Look, for instance, at the case of Stannard v. Ulli- 
thorne, 10 Bing. 491. There, an attorney was employed 
by a vendor to effect the assignment of a term of years; 
and, without sufficiently considering the qualified 
covenant for quiet enjoyment, under which his client 
himself held, permitted him to enter into a general 
covenant; the consequence of which was, that on his 
assignee being some time afterward turned out of 
possession, having been previously subjected to two 
successive actions of ejectment, which he had in vain 
resisted, at heavy cost, the assignor was at once sued 
by his assignee, and compelled to pay heavy damages ; 
on which the former brought two actions in his turn 
(vide supra, and 1 Bingham’s New Cases, 326), against 
his attorney, and recovered against him to a very seri- 
ous amount, in costs; and this, notwithstanding it 
was found that the client had been aware, at the time 
of executing the assignment, of the fact, in respect 
of which he afterward incurred liability on his cove- 
nant, ‘It was the attorney’s duty, nevertheless,’ said 
the court,f ‘to have given his client those explana- 
tions which would probably have prevented him from 
executing a covenant which involved him in such 
heavy consequential damages.’ It is impossible to 
quarrel with this decision ; there had been undoubted 
negligence exhibited; perhaps the result of hurry / 
But is not such a case pregnant with instruction to 
you? With what lynx-eyed vigilance would that 
defendant, after having been punished so severely, 
scrutinize every covenant for quiet enjoyment — nay, 
every covenant and clause in every instrument which 
he might thereafter have to prepare! And bear you 
in mind, gentlemen, that same case of Stannard v. 
Ulithorne, in framing or advising on every instru- 
ment which it may fall to your lot to prepare, or suf- 
fer your clients to execute. 

“TI can assure you, in the name of my brethren, 
that there are no cases which occasion us at the bar 





*** (See, as to Renity for r pee ties = % v. Bogardus, 


Lalor’s nan we to Hill and 3 Barb. Ch. 148; 3 
Bosw. 402; | Wend. 108: 27 How. Pr. 212; 24 id. 379; 31 Barb, 
134; Livingston’s Law Magazine, Jan. 1856. And as to 

authority bY fy ose write we. s Law Ma azine, 
Jan. 1856; bb. Pr. 66 d. 306; 1 Hill, 3; 6id. 
382; ab How, Pr. 2i3; je 1d. 378: 2id. 244; 5 Paige all j 9 Bosw. 

+ O8.N. Y. 285; 2'id. 103; 2°A ‘Am. Law Reg 8. 689. The 
rule as to liability of physician and surgeon, and attor- 
ney and yg is so similar, that Mr. Ordrondaux’s 
J rudence of Medicine may be consulted to advan- 


¢ “See per Tindal, C. J., 10 Bing. 505,” 





more pain and anxiety than such as those of which] 
have been speaking, where negligence or miscondugt 
is imputed to our professional brethren in your walk 
of the profession. For the mere imputation of it 
whether justly or unjustly, is attended in either cagg 
with vexation and alarm, and in the former, also, 
with serious danger, sacrifice, and suffering. It jg 
very distressing to see, for instance, such a case ag] 
know to be at this moment pending — that of an hon. 
orable and able practitioner, guilty of some real neg. 
ligence or indiscretion in the conduct of a cause, per. 
haps in the pressure of business, or through undue 
reliance on inefficient subordinates; and which jg 
pounced upon by —it may be—a mean, ungrateful, 
vindictive client, as a pretext for refusing to pay his 
attorney’s bill; and not only that, but as a ground for 
instituting proceedings, either by action or summary 
application to the court against him, and in which 
that client unfortunately must succeed ; for the judges 
are, of course, bound to administer justice according 
to law; and counsel retained against you must, how- 
ever reluctantly, also discharge their duty before the 
court and jury, and in advising on the case submitted 
to them. 

“T could cite many instances from the reports, in 
which attorneys have suffered terribly from the 
effects of deficient vigilance and knowledge; having 
been called upon to make good to their clients many 
thousands of pounds, lost through what the law calls 
crassa negligentia, for breaches of the rule as laid 
down above by Lord Chief Justice Tindal. I will 
mention only two, which happen now to occur to me 
—an old one in 1767, and a modern one in 1837, In 
Russell vy. Palmer (2 Wilson, 325) an attorney omitted 
to charge a defendant in execution, within the time 
prescribed by a rule of court, in consequence of which 
he was discharged by supersedeas. Though it was 
strongly urged that the rule of court was expressed in 
such doubtful terms as to take the case out of the 
category of crassa negligentia,* the jury were directed 
to find negligence, and returned a verdict against 
the attorney, under Lord Camden’s direction, for 
£3,000 damages! The case, however, was tried a 
second time, when the jury thought proper to give 
a verdict for £500 damages only, though they had been 
directed that ‘they were at liberty to find what dama- 
ges they pleased ;’ and they might again have found 
a verdict for £3,000, the amount of the debt lost, had 
they chosen! The other case, Donalson vy. Haldane 
(7 Clark and Finelly, 162), is that of a Scottish practi- 
tioner; and I invite your attention specially to one 
feature in it—that the defendant had volunteered his 
services, in a friendly spirit, and acted gratuitously, 
on behalf of the lender of money on mortgage. Nev- 
ertheless, he was held liable for the consequences of 
negligence, in taking an insufficient security ; and the 
house of lords, on appeal, affirmed the «: of the 
lord ordinary, which had been confirmed by the court 
of sessions, ordering the defendant to make good the 
sum of £2,000! It was admitted by Lord Brougham, 
in giving his judgment, that ‘the defendant’s not 
having made any charge, and his conduct in volun- 





*“The evidence did not bear out this line of defense—it 
appearing that the defendant had been really guilt 
negligence; having been reminded by his own cler' 
the necessity of charging the defendant in execution.” 
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tering his services, inclined the house to consider 
that the liability he incurred in point of law was 
somewhat hard upon him; but still,’ continued his 
Jordship, ‘I cannot doubt that he is liable ;’ and Lord 
Cottenham, C., had concurred in that opinion. Is not 
this, gentlemen, a very startling case? A short time 
ago a member of the bar had to advise on a similar 
one, in which his client had also acted gratuitously, 
and in a most generous and honorable spirit toward 
his client. Wecannot, however, make the rigid rules 
of law yield to such considerations; and the gentle- 
man alluded to gave an opinion in conformity with 
the rule laid down in the highest court in the land, in 
the case above mentioned, of Donaldson v. Haldane. 
I have heard of a case which happened about ten 
years ago, in which a young practitioner, having 
made a slip similar to those already specified, was 
called upon to pay so large a sum of money to his 
dient, after vainly incurring heavy costs to resist his 
daim, as completely exhausted that unfortunate prac- 
titioner’s limited resources, and he was compelled, 
almost broken-hearted, to give up practice, and take 
a situation as clerk in an office ; and great difficulty 
he experienced in even so far mitigating his misfor- 
tune, owing to the natural hesitation of those to whom 
he applied for employment about engaging one who 
had so committed himself!” 

Carelessness and negligence in an attorney are bad 
enough, but there is an extreme in the opposite direc- 
tion, if we may so speak, that is even worse—we 
mean excessive technicality, or a readiness to take 
advantage of the “‘ petty slips’’ ef an opponent. If 
any of our readers is given to this, we commend 
to his careful consideration the following “plain 
words :” 


ABOUT PETTIFOGGING, 


“Don’t take advantage of petty slips made by your 
opponent —demurring specially, snapping judgments 
or setting aside proceedings, for mere formal irregu- 
larities. I recollect, for instance, a case where a client 
of mine had his declaration on a bill of exchange 
demurred to, because, instead of the words ‘in the 
year of our Lord 1834,’ he had written ‘A. D. 1834.’ 
I attended the late Mr. Justice Littledale, at cham- 
bers, to endeavor to get the demurrer set aside as 
frivolous, or leave to amend on payment of a shilling ; 
but that punctilious, though very able and learned, 
judge refused to do either. ‘ Your client, sir,’ said 
he, ‘has committed a blunder, sir, which can be set 
right only on the usual terms, sir. ‘A. D.,’ sir, is 
neither English nor Latin, sir. It may mean any 
thing or nothing, sir. It is plain, sir, that here isa 
material and traversable fact, and no date to it, sir;’ 
and so forth; whereupon he dismissed our poor sum- 
mons, with costs. That demurrer had been spun out 
by a pleader to an inconceivable length, in ringing the 
changes on that one objection,-and my client had 
positively to pay out of his own pocket between seven 
and eight pounds. Now, was not that a dirty, a 
detestable piece of pettifogging? Will any of you 
ever descend to such conduct? And take care, in 
your turn, not to expose yourselves to these attacks. 
This‘ A. D.,’ which I have mentioned, happened to 
have been left standing, because the clerk who drew 
the declaration had been, observe, ‘in a hurry ;’ which 





same hurry cost his master between seven and eight 
pounds.” 

“Tn last Trinity term (1847), the court of exchequer 
was called upon to deal with a similar slip. The 
plaintiff had forgotten to add the letters ‘is’ to the 
letter ‘h,’ in the printed form of a count for ‘work 
and materials provided for the defendant ath, ’ not 
his ‘request;’ on which the astute defendant de- 
murred. The demurrer was argued, and he positively 
got judgment.* Now, gentlemen, what say you to 
such cases as these? If parties will raise such ques- 
tions, the court must, of course, decide them, and 
according to law. But I really think it high time 
that the courts in banco, and judges at chambers, 
should be armed with summary powers of dealing 
with such wretched abuses of the technicalities of 
law. In the mean time, however, need I ask you, 
any one of liberal and honorable feeling, is the taking 
of such objections, except in extreme cases of uncon- 
scientious, fraudulent and oppressive demands set up 
against your client, likely to make the law respected 
or despised, lovely or hateful? You know, as well as 
I do, that it is calculated to embitter professional 
intercourse ; to make practitioners despise and detest 
each other; to cast scorn and contempt on the very 
name of gentlemen, as assumed by persons capable 
of acting thus; to expose the profession to public 
ridicule and hatred, and libel the administration of 
justice. I say, throw scorn and contempt on their 
assumption of the name of ‘gentlemen ;’ for, could 
gentlemen act thus, treat each other thus, thus trick 
and snap at each other, in their private transactions 
and intercourse as men of the world, as members, and 
educated members, of society? Does the question 
bear asking? Is conduct such as this consistent with 
the oath which has been taken by those who resort to 
such practices? Is this ‘truly and honestly demean- 
ing themselves, in the practice of an attorney and 
solicitor, to the best of their knowledge and ability?’ 
What! thus to defeat justice? to prick and pierce her ? 
to scandalize, to pillory the law? to wrong and plun- 
der your opponent, or your own or opponent’s client ? 
I know you are proudly echoing my indignant ques- 
tions; desiring to be gentlemen from the beginning 
to the end of the chapter; everywhere, on all occa- 
sions; in short, gentlemen, not in name, in word 
only, but in deed and in truth; who cannot conceive 
the idea of doing such things as these; who will not 
encourage or tolerate them on any account whatever; 
but, on the contrary, do every thing to discourage, 
scout and expose those who are guilty of such con- 
duct.” 


—_— 
>? ? 


CURRENT TOPICS. 


We learn, from a source deemed reliable, that a 
rule will be adopted by the general term judges, at 
their December meeting, requiring a term of three 
years study for admission to the bar. Such a rule, 
coupled with compulsory and thourough final exam- 
inations, will have no inconsiderable effect in restor- 
ing the profession to the position it occupied a quarter 
of acentury ago. The entire absence of any thing like 
a satisfactory education for the bar is more marked in 
this country than in any state in Europe, not even 








* “* Birdo v. Spittle, 1 Ex. 175.” 





414 


THE ALBANY LAW JOURNAL 





——— 





excepting England. In France, in Germany and in 
Italy, there is a careful system of complete and com- 
prehensive instruction for the profession of the law. 
In Scotland is required a test, both of general and pro- 
fessional knowledge, and in England, although the 
system is, perhaps, the most lax in Europe, it is 
decidedly better than the one under which we have 
been laboring. We believe ours to be the only coun- 
try where it is possible for a young man to get from 
the work shop or the farm to the bar within the frac- 
tion of a year, and that without any previous general 
or professional attainments. True, we have usually 
required a test examination, but it has in the great 
majority of cases been merely formal, and no adequate 
indication of the capability of the candidate. Young 
men have been admitted, to our certain knowledge, 
whose term of legal study was spanned by three cal- 
endar months, and whose general education would 
not have enabled them to teach, with credit, a district 
school. The result of this state of affairs is painfully 
apparent. It has demoralized the profession to a great 
extent, and has brought it into no little disrepute with 
the public. But the profession has not suffered alone 
nor chiefly through this want of legal education. It 
has blasted the hopes and ruined the prospects of hun- 
dreds of young men who have become lawyers in 
haste. Flattering themselves that their certificates of 
admission have made them lawyers equal to “the 
occasion sudden, the practice dangerous,”’ they have 
rushed into business, only to advertise with fatal 
effect their own incompetency and ignorance; they 
tripped at the beginning, and will go halting all the 
rest of their lives. It was a remark of James Otis, 
quoted, we believe, by us before, but which will bear 
repetition, that he held “it to be of vast importance 
that a young man should be able to make some eclat 
at his opening; * * missing of this is very apt to 
discourage and dispirit him, and, what is of more con- 
sequence, may prevent the application of clients ever 
after.” 


In the matter of railroad legislation, state law mak- 
ers have too frequently shown a narrow, selfish policy. 
For the purpose of building up or saving local trade, 
the commerce of the country has been, in more than 
one instance, subjected to unreasonable delays and 
exactions. Much of this has passed away; the 
growing up of enlarged views among state authori- 
ties, a public opinion from the outside which could 
not be set at defiance, and, perhaps, a notion that the 
general government might be led to interfere, being 
the chief moving causes, Further improvements, 
however, are still necessary in the same direction 
before travel and traffic between the different sections 
of our national commonwealth will be wholly freed 
from the embarrassments of sectional jealousy and sec- 
tional selfishness. In our own state, a liberal policy has 
usually been pursued, and, so far as we are aware, no 
law designed to restrict or turn aside from its natural 
channels the commerce of neighboring communities 
has ever found favor in our legislature. Indeed, our 
laws concerning railway communication have gone 
so far us to permit the building within our boundaries 
of lines whose avowed object was to draw off into 
other states the traffic legitimately belonging to us, 





een, 
and, to secure which, we had built, at public expense, 
extensive and costly works. Our generous action, 
we are sorry to say, has not been always reciprocated 
by commonwealths contiguous tous. While we haye 
permitted their citizens to build in New York raj. 
roads leading anywhere, they have either refused our 
citizens a similar privilege or have burdened such 
privilege with conditions which were not imposed 
upon their own roads. We have been led to thege 
remarks by reading a bill lately introduced into the 
Vermont senate by Hon. William T. Horrobin, the 
object of which is to compel railroads in the state tp 
connect with those outside; the substance of which 
is contained in the following section: 

“Sec. 1. That the managers or operators of every 
railroad within this state shall make reasonable con- 
nections daily (Sundays excepted) for the transfer of 
passengers, baggage and freight, according to the 
usual course of railroad business, with any railroad 
without this state whose track forms a continuons 
line with such railroad within this state, and shall 
transport to, and receive from, such connecting road 
without this state all such cars, passengers, baggage 
and freight, and at times as shall be reasonable and 
proper for the accommodation of business within this 
state.” F 

A law of the character indicated would be a great 
improvement in the railroad legislation of Vermont, 
But a far greater improvement, both there and in 
every other state where it does not exist, would be 
the adoption of a general act for the construction and 
operation of railroads, embodying the legislation of 
New York. This would throw open to public com- 
petition, and subject to public control, the whole 
matter, and prove, as it has usually done here, the 
most effectual check possible to the annoyances 
resulting from railroad monopolies and railroad 
quarrels, 


We have elsewhere spoken of the rule to be adopted 
by the judges requiring three years’ preparatory 
study of the law prior to admission. While such a 
rule will be a decided improvement on the present 
one, it will not, of and in itself, meet the exigencies 
of the occasion. What is really required is not only 
a direction how long to study, but also how to study. 
Law is an abstruse science, and the acquisition and 
use of its learning is full of peculiar and extraordi- 
nary difficulty. It has been truthfully said that “no 
profession requires for its successful prosecution such 
sedulous and scientific initiation.’ What we abso 
lutely need, and, it is to be hoped, will eventually 
have, is a scientific and systematic study of the law, 
extending over a period of at least five years. But 
the time for that is not yet. The judges may, how- 
ever, approximate to it by requiring that at least one 
year of the proposed term of three years shall be 
spent in a law school; or at least devoted to courses 
of study and lectures on law as a science, and that 
then, after a degree or satisfactory examination, the 
remainder of the term shall be passed in an office for 
the purpose of learning the application of principles 
to practice. 

Students left to themselves without any guide or 
instruction —as they usually are, who pursue their 
studies in the office of a practitioner — are very apt 
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to waste their time in desultory and ill-directed efforts. 
On the other hand, students who come to the bar di- 
rectly from a law school, have little or no knowledge 
of the application of the principles they have acquired 
tothe actual practice of the profession. We are aware 
that most of these schools promise to perfect a student, 
not only in the principles, but also in the practice of 
the law. But every lawyer knows, who has under- 
taken to assume the responsibilities of business with 
no other knowledge of the practice than that gained 
in one of these schools, that they ‘‘ keep the word of 
to our ear, and break it toour hope.” A very 
able and well-read lawyer, who is standing by us as 
we write, illustrates this by an incident in his own 
experience: Shortly after receiving, from one of the 
most flourishing law schools in the country, a degree 
as “ Bachelor of Laws,” and a diploma, “ duly qualify- 
ing” him to act as “‘attorney and counselor-at-law 
in all the courts of the state,’’ he was called upon to 
defend an action in the justice’s court. What was he 
to do first? He did not know. He consulted an 
older attorney, and was advised to “‘ put in a general 
denial, and demand a bill of particulars.” He did 
not know how to “ put in a general denial,’”’ but was 
ashamed to ask further, The case was called, the 
plaintiff appeared in person and put in his complaint. 
Our “ Bachelor of Laws” forthwith demanded a “ bill 
of particulars.’”’ The plaintiff’s legal knowledge was 
at fault by this, to him, new proceeding, and he asked 
for an adjournment till he could get a lawyer. The 
case was adjourned without “‘issue joined,’ and our 
friend at once commenced the study of the subject of 
“general denials.”’ 

Weare not speaking against law schools ; we believe 
them to be the proper place, and the only place fora 
young man to commence his legal studies; but we 
are speaking against their assuming to do what it is 
neither their business nor in their power todo. A 
law school should teach law as a science, leaving the 
student to acquire the practice, where alone he can 
acquire it, in the office of a practicing lawyer. We 
would remark in passing that all acts of the legislature 
which permit the holders of diplomas from a law 
school to be admitted to the bar should be repealed. 
We would, therefore, urge upon the judges who have 
this matter in charge the consideration of the question, 
whether it is not possible and advisable to require 
students to devote one portion of the proposed term to 
the study of the law asa science, in a school of law, or 
under the direct supervision of some competent in- 
structor, and the remaining portion, after a satisfac- 
tory intermediate examination, to the acquisition of 
the practice in the office of a competent attorney. 


———_>>-+ -- a" 


OBITER DICTA. 
The term “greeting,” used in a writ or summons, is 
said to mean “ my service to you.” 
The old style of special pleading is said to be “ beauti- 
fally calculated for distributive justice :”’ that is, it dis- 
tributes the clients’ property among the lawyers. 


Punch having seen advertised a new law book entitled 
Broom’s Practice, remarks: “ This is just what is wanted 
in the law; the Broom professes to be a good one, for a lit- 
lle practice with such an implement may have the effect 
of operating a sweeping reform.” 





“Gentlemen of the jury,” charged a western judge, “in 
this case counsel on both sides are unintelligible, the 
witnesses on both sides are incredible, and the plaintiff 
and defendant are both such bad characters, that to me 
it is indifferent which way you give a verdict.” 


The late Mr. Justice Hayes, as is well known, was a wit. 
On the trial of the cause of “‘ Woodcock v. Bird,” before 
the late Lord Chief Justice Jervis, at Warwick, the chief 
justice having remarked that it was a pity that two 
“birds” should not live in harmony, Hayes replied, 
“Yes, it is my lord; but my client complains of the 
length of the plaintiff’s bill.” 


The Ravena (Ohio) Democrat contains the report of a 
suit for damages occasioned by the removal of a body 
from one part of the village cemetery to another, In 
the course of the trial, one of the witnesses for the de- 
fense testified as follows: ‘* Why, your honor, Mrs. Mc- 
Cormick’s present grave is better than the former one, 
and just as respectable people are there as in any part 
of the cemetery.” 


A Jew came to justify bail in the court of king’s bench 
for eighteen hundred pounds, when, on the usual ques- 
tion being asked him “if he was worth eighteen hun- 
dred pounds, and all debts paid,” he replied: ‘* My lords, 
upon my vord, dis is a very great shum of moneys, and, 
as I am really not vort de half, I will not justify, my 
lord, for it; but as de attorney here did give me twenty 
pound note to justify, vat vould your lordships vish me 
to do vid it?”” Lord Mansfield, who seemed struck with 
the answer, said: ‘‘ You are an honest Jew, and I would 
advise you by all means to keep it;’”’ which Mordecai 
agreed to, to the satisfaction of all present. 





~~. 


GENERAL TERM ABSTRACT, 
First DEPARTMENT— NOVEMBER TERM. 


COMMON CARRIERS, 

Liability : burden of proof. — This is an action to recover 
from the Adams Express Company, of which defendant 
is president, the sum of $5,000. The property was shipped 
by the company from Boston, to be delivered at New 
Orleans, and was in the nature of a package containing 
ten five hundred dollar bills, for which the usual express 
receipt was given. In this receipt was a clause providing 
that the company “would not be liable for loss or dam- 
age arising from the dangers of railroad, steam or river 
navigation, leakage, fire, or from any cause whatever, 
unless the same be proved to have occurred by the fraud 
or gross negligence of the defeudant’s agents or serv- 
ants.’”’ The property was never delivered, and, plaintiffs 
having brought their suit to recover the amount, de- 
fendants set up as a defense that the property was placed 
on board of the steamer Bio Bio, bound from New York 
to New Orleans, and that the steamer took fire and sank, 
carrying down the safe and its contents, and that the 
defendants were not liable for such loss so occasioned by 
fire. The case was tried before Judge Barnard and a 
jury, at circuit, where plaintiff proved his contract; 
that the property was put on the vessel in the safe, 
which had been placed in the lower hold of the vessel at 
Havana, under other property; that the vessel was 
burned at New Orleans, and sank with all her cargo on 
board; and that experienced divers had subsequently 
failed to reach the safe. At the close of this testi- 
mony, counsel for defendant moved to dismiss the 
complaint, on the ground that no proof had been given 
of any neglect on the part of the defendant, nor of any 
violation of the contract; that, to recover, plaintiff 
must prove that the loss was occasioned by gross 
negligence on the part of defendant, The court granted 
the motion. On appeal to the general term, the ruling 
of the court below was reversed, on the ground that the 
question ought to have been submitted to the jury. The 
case was again tried before Judge Cardozo and a jury, 
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the plaintiff offering precisely the same testimony as on 
the former trial. The defendant’s counsel then moved 
to dismiss the complaint on the same grounds as before, 
but the motion was denied. Defendant then introduced 
testimony showing that the safe was on board the vessel ; 
that the vessel did not belong to defendant; that the 
safe was put in the lower hold at Havana; that it was on 
board on her arrival at New Orleans, and sank with the 
hull of the vessel; and that the origin of the fire was 
unknown. At the close of this testimony, defendant’s 
counsel renewed his motion to dismiss the complaint, 
which motion was denied. Counsel then requested the 
court to charge the jury to find a verdict for defendants. 
This request was also denied, Judge Cardozo remarking 
as follows: “ My view of this contract, and of the rules 
of evidence applicable to it, is, notwithstanding that it 
provides that the defendant here shall not be liable 
unless the loss be proven to have occurred ‘by fraud or 
gross negligence of themselves, their agents or servants,’ 
that the burden of proof still rests on the defendants; 
at least, that they must present some testimony 
as to the circumstances occasioning the misfortune, 
so that the jury may say whether it happened 
by fraud or gross negligence on their part, or upon 
that of their agents or servants. I assume, there- 
fore, in the disposition I make of this case, that the 
vessel was destroyed by fire (one of the causes by which 
the defendants were to be exempted from liability), and 
that the safe perished by means of that misfortune; but 
the difficulty in my mind is, that the defendants, who 
must be presumed to have greater means of knowledge 
in that respect than this plaintiff can have, have given 
no evidence as to what precautions they took to prevent 
fire, how the vessel was constructed, how the fire-room 
was built and managed, how the engine room was con. 
ducted, nor any thing else from which the jury would be 
justified in finding that they have discharged themselves 
under the terms of this contract. In the absence of 
proof, from which the jury would be justified in coming 
to such a conclusion, if I should submit the case to the 
jury and they should find for the defendants, I would be 
bound to set aside the verdict. Having these views, 
unless the defendants incline togive additional evidence, 
Ithink it will be my duty to direct a verdict for the 
plaintiff.’ The court thereupon directed the jury to find 
a verdict for plaintiff for the full amount claimed, with 
interest. From this ruling of Judge Cardozo, and the 
verdict rendered in pursuance thereof, the defendant 
took an appeal, 

The court at general term affirmed the judgment of the 
court below. Oochran v. Dinsmore. 


NEGLIGENCE. 

1. This is an appeal from a verdict for $1,800 obtained on 
trial at the circuit for the death of a child three years and 
two months old. The facts are as follows: On the 2d of 
July, 1865, defendant’s cars were running on avenue 
A, past the residence of deceased, who lived then on the 
avenue with his parents. About six o’clock in the eve- 
ning the mother of the deceased sent him on an errand 
in company with his sister, a little girl nine years old. 
In crossing the avenue, while the car was half a block 
off, the younger child fell on the track, and the elder, 
paralyzed with fear, and incompetent to rescue him, ran 
back from the track and left him lying there. The horses 
struck him, The wheels of the car passed over him, and 
he was killed. Upon some of these facts there was a 
conflict among the plaintiff’s witnesses. Plaintiff also 
introduced some evidence to show that when the child 
fell on the track, the distance of the car from it was much 
less than half a block ; also to show that the car was pro- 
pelled at an unusual rate of speed, and that the driver 
was not looking, and that both front and rear wheels 
passed over deceased before the car was stopped. The 
defendants introduced three witnesses, their conductor, 
their driver, and a passenger, who stood on the front 
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platform when the accident happed, the two former of 
whom swore that the car was going slower than the usual 
and regulation rate when the catastrophe happened, ang 
the two latter of whom, that the child ran or was thrust 
against the horses as they passed; and was so knocked 
down and run over before the car could be stopped, At 
the close of the plaintiff’s proofs defendants moved for 
a dismissal of the complaint, on the grounds that there 
was no evidence of any pecuniary injury resulting to the 
next of kin of deceased from his death ; that the evidence 
failed to show that the death was the result of the wrong: 
ful act or negligence of the defendants or their servants, 
and that the evidence showed such negligence on the 
part of the mother of the deceased in sending him in the 
avenue, as proved, so insufficiently attended as to pre- 
clude a recovery in the case, The motion was denied, 
and the defendants excepted. Exceptions were algo 
taken by defendants to the refusal of the judge to 
charge “that, to entitle the plaintiff to recover, the 
jury must be convinced by the proofs that the deceaseq 
was guilty of no negligence, and that, on the other 
hand, the company was guilty of such negligence.” 
Defendants asked the court to charge that it was negli- 
gence per se for a parent to send a child of such tender 
years unattended, except by another child of such tender 
years as she who accompanied the deceased in this case, 
on an errand necessitating the crossing ofa railroad track 
in operation. This request was denied, and it was left to 
the jury to determine whether, under the circumstances, 
the parent was negligent. The court refused to charge 
the jury in conformity with these and other similar prop- 
ositions of defendants, and charged them directly, as 
matter of law, that it was the duty of defendants’ driver 
to keep watch of the children from the time he saw them 
to prevent doing them injury. The jury having found 
for plaintiff, defendants made a motion for a new trial, 
which was refused. From the order refusing a new trial 
this appeal was taken, and argued on the several excep- 
tions taken by the defendants in the course of the trial, 
After argument the court rendered judgment confirming 
that of the court below. Jhl v. The Forty-second street and 
Grand street Ferry Railroad Company. 

2. Neglect to pay fare.— This is an appeal from a verdict 
in the circuit court in favor of plaintiff for $2,000, The 
facts are as follows: On the 4th of July, 1866, the plaint 
iff, a girl some twelve years of age, paid her fare and went 
on board one of the defendant’s ferry boats at the footof 
Thirty-fourth street, for the purpose of a pleasure sail to 
Hunter’s Point. She remained in the cabin until about 
the time the boat came into the slip, and then went upon 
the deck with the rest of the passengers. While there, 
awaiting its fastening, the boat was steered, run into, and 
collided so violently against the spiles upon one side of 
the slip, that the plaintiff lost her balance, and was only 
saved from falling by instinctively clutching at thegrasp- 
ing rail of the boat. At the same time this rail rasped 
along the spiles, and the girl’s fingers were crushed ani 
torn off. The spiles consisted of old spring poles, and 
were so constructed that instead of being tipped forwarl 
the boat drove “the center back,” and carried the railing 
up in contact; nor was it planked, according to the mor 
modern and safe mode. The injury necessitated ampula 
tion of the fingers. It was a year after before she was 
well, and she has lost the use of the right hand for the 
purposes of the needle. On the appeal the defendants 
sought to make a point on the question of the plaintiff's 
negligence, and also that there was testimony on thé 
trial that she had not paid her fare. The question of ne 
ligence was submitted to the jury on the trial below, and 
on the question of non-payment of fare the judge charge 
that, in the absence of a special contract, a passenge 
traveling gratuitously hasa right of action for injurié 
suffered by him through the carrier's megligence. Th 
court, after argument, affirmed the judgment of the court 
below. Catharine Ann Doran, by her guardian, etc., v. I 
East River Ferry Company. 
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DIGEST OF RECENT AMERICAN DECISIONS. 


SUPREME COURT OF NEW YORK.* 
AGREEMENT. 

1. Waiver of claim for defects.—The plaintiff agreed to 
farnish to the defendants an eng ne, boilers, etc., to be 
of the best materials, and subject to the approval of the 
defendants’ engineer, and to guarantee that they should 
bein perfect running order. The engine, etc., were de- 
livered, and notes given for the price; but, on attempt- 
ing to use the engine, one of the flues collapsed, so as to 
prevent any further use of it. The plaintiff repaired the 
flues by putting in new ones; and theengine, as repaired, 
was, with the boilers, approved by the engineer, accepted 
by the defendants, and continued to be used by them. 
Held, that the defendants, not having notified the plaint- 
iffof their determination not to accept the engine, on 
discovering the defect, but, having permitted him to 
make alterations, and continued to use the engine after- 
ward, this was to be deemed an acceptance of the same, 
and a waiver of any claim on account of the previous 
defect. Cassidy v. Le Fevre et al. 

2. Damages for delay. — Accordingly held, that for the de- 
lay caused by the substitution of new flues, the defend- 
ants were not entitled to recover damages, Ib. 


. BOND. 


1, Reforming. — A bond will not be reformed, by striking 
out portions alleged to be erroneous, where there is no 
evidence to show that it was not drawn in exact con- 
formity to the agreement previously made between the 
parties, but, on the contrary, the complaint alleges that 
the bond was drawn according to such agreement, and 
it is clear that both obligor and obligee understood that 
the bond should contain the provisions sought to be 
stricken out. Garnar v. Bird et al., ex’rs. 

2, The fact that the obligor employed a lawyer, who 
gave him bad advice, and thereby deceived him as to his 
rights, and induced him to execute the bond, furnishes 
no authority to the court to alter the contract of the 
parties. Ib. 

CRIMINAL LAW. 

lL. Larceny of promissory notes : evid of 9g ss and 
value, —On the trial of an indictment for larceny in steal- 
ing “promissory notes,” a witness testified that the bills 
stolen “ were of the currency ordinarily known as green- 
backs.” Held, that this proof was some evidence, at least, 
oftheir genuineness, and, when taken in connection with 
the further fact, to which he testified, that they were of 
the denomination of one hundred dollar bills of that cur- 
tency, there was enough evidence, also, of the value, to 
sustain a conviction. Remsen et al. v. The People. 

2. Charge of judge as to good character.— Where the judge 
charged the jury that good character should not shield 
the prisoners if, from all the testimony, the jury believed 
them to be guilty; that they were to consider all the evi- 
dence,and where they had a well-reasoned doubt arising 
out of all the testimony, good character should protect the 
prisoners, and should insure their acquittal if the jury 
had “any reasonable doubt arising out of the whole of 
thetestimony:” Held, that the charge should be all taken 
op and so taken, it could not have misled the 

jury. Ib. 





DEBTOR AND CREDITOR, 


1, Fraudulent conversion of debtor’s property. — Although 
one may have intended to defraud the creditors of 
another by taking and converting his property into 
ash, such intention will be rendered harmless by his 
delivering the proceeds of the sale to the debtor, or his 
_ his authorized agent. Cramer, receiver, etc., Vv. 





*From Hon, O, L. Barbour; to appear in Volume 57 of his 





2. And if he subsequently receives a portion of such 
proceeds, with like intent, from the debtor’s agent, for 
the use of the debtor and his wife, and to be handed over 
to them, or for their use, as they may want, such intent 
will be rendered harmless by his paying over the money 
to creditors, or to the debtor, or his wife, by his direc- 
tions. Ib. 

3. Rights of subsequent judgment creditors. — A settlement 
between such person and the debtor, and payment of 
the amount due for such property, or its proceeds, will 
discharge the former from any liability to creditors of 
the owner, who subsequently obtain judgments against 
the latter. Ib. 

4. Creditors at large: fraudulent transfers. — A creditor at 
large is not in a situation to question the bona fides of a 
transfer of the debtor’s property, nor the right of a third 
person to take such property, nor his right to retain the 
proceeds of its sale, Ib. . 

5. The statute in relation to conveyances of a debtor’s 
property with the intent to delay, hinder and defraud his 
creditors, has no application to a frandulent transfer of 
such property by any one except the debtor; and no one 
can avail himself of the statute except a creditor who is 
hindered, delayed or defrauded thereby. A creditor at 
large cannot be hindered by such transfer, within the 
purview of the statute. Ib. 

Fraudulent assignment. —W here debtors, immediately be- 
fore making an assignment for the benefit of creditors, 
bought merchandise which they did not intend to pay 
for, but which they sold on credit, and assigned the debt 
owing for the price to the assignee; and at the time of 
making the assignment, retained a large amount of 
money from the assignee, for their own use, and allowed 
moneys to be retained by clerks, fraudulently, either for 
their own use or for the benefit of the assignors: Held, 
that these facts, unexplained by the debtors, were amply 
sufficient to warrant a finding that the assignors were 
actuated by a fraudulent intent in making the assign- 
ment, and that it was the duty of the court below to have 
sofound. The Waverly National Bank v. Halsey. 


ESTOPPEL, 


1. What acts amount to. —To a suit brought for the partition 
of a lot, several persons who owned the rear part thereof 
were made parties. In the decree the description of the 
property ordered to be sold did not include the rear part. 
The whole lot being sold, F., one of the owners of the 
rear portion, was paid, and gave a receipt for her share of 
the proceeds, but executed no reiease. Although know- 
ing of the rule, she made no objection thereto. Held, 
that her acts,in not objecting to the sale, and afterward 
receiving payment for her share, estopped her and her 
representatives from claiming any interest in the land; 
and the sale of the lot, under the decree in the parti- 
tion suit, was to be considered as conveying a good title 
to the whole lot, although it was not correctly described 
in such decree. Garnar v. Birch et al., ex’rs. 

2. Although a mistake as to the law forms no ground 
for reforming a contract, yet, where a party, acting under 
a mistake of law or of fact, does acts which mislead the 
adverse party, he is estopped, as well as if he was not 
acting under such mistake. Ib. 


EQUITY. 


1. Power to reform written instruments.— The authority 
which a court of equity has, to reform a written instru- 
ment, does not extend to any alteration of a contract, 
but only to making the contract in which a mistake has 
occurred correct, by conforming it to what was actually 
agreed upon between them, Garnar v. Birch et al., ex’rs. 

2. Relief from acts done under a false impression as to the 
facts. —Courts do not relieve from acts done under a false 
impression as to the facts, though under a mistake of the 
law. The parties must be left to other remedies founded 
on fraud, if it existed; or, if relief can be granted in any 
case for mistake of the law, founded on the fact that the 
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adverse party had parted with nothing of any real value. 
Ib. 
PARTIES. 

Plaintiff must be the real party in interest. —The law of 
this state no longer permits actions to be prosecuted in 
the name of nominal plaintiffs. The moment the fact 
appears that the plaintiff is not the real party in interest, 
the action is ended; no matter what is the character of 
the instrument on which it is founded; whether negotia- 
ble or not, or whether the defendant has or has not any 
defense to the indebtedness. Zatonetal., adm’rs, v. Alger 
et al, 

PARTNERSHIP. 

1, Partnership property: right of one partner to become the 
owner.-One member of a partnership firm cannot become 
the individual owner of the partnership property, with- 
out the consent, and against the wishes, of the other 
member. Comstock v. Buch 

2. Although one partner may sell the property of the 
firm, and give a good title, to a third party, he cannot 
sell to himself. Ib. 

3. A sale to himself is simply void; no right or interest 
passes; the legal and equitable title remains as it was 
before the attempted transfer. It is still the property of 
the firm, though standing in the name of the individual 
partner. Ib. 

4. Thus, where stock belonging to a partnership firm 
Was surrendered by one of the partners, without the 
knowledge or consent of his partner, to the company, he 
representing to the secretary that he had authority from, 
and the consent of, his partner to do so, and procured 
new scrip to be issued to himself, in his own name, in 
lieu thereof: Held, that the transfer was fraudulent and 
void; and that an assignee of the partner not consenting 
to the transfer could maintain an action to have tha 
stock restored, and the title thereto placed in the name 
and under the control of its rightful owners, subject to 
such equities as existed against it at the time of the sale 
to him, Ib. 





PRACTICE. 

1, Amendment of complaint at the trial.—A plaintiff may 
properly be allowed to amend his complaint upon the 
trial, by enlarging his claim for damages. Johnson v. 
Brown. 

2. That is clearly a matter resting in the discretion of 
the justice, at the trial, and no exception will lie to the 
exercise of such discretion. Ib. 


PROMISSORY NOTES. 


1. Defense of want of consideration.-Where several payees 
of a promissory note unite in indorsing the same to one 
of their number and another person, the indorsees stand 
in the same situation, precisely, in respect to the defense 
of a want of consideration, that a payee does where the 
note is indorsed to him alone, by the other payees. Saz- 
ton et al. v. Dodge et al. 

2. And as, in the latter case, the note is open to the de- 
fense of a want of consideration without alleging notice 
of such want to him, so another person, by becoming a 
holder jointly with the payee, or one of the payees, sub- 
jects himself to the same defense. Ib. 

3. A payee will not be allowed to get rid of a defense by 
transferring a share in his obligation to another. Ib. 

4. By taking an interest or share only in the note, he 
must be held to take subject to any defense which may 
lawfully be interposed against his co-indorsee. Ib. 

5. Defense that plaintiff is not the real owner. — In an action 
upon a promissory note, brought since the code, the de- 
fendant has a right to prove that the plaintiff is not the 
real owner of the note sued on. Zatonetal., adm’rs, v. 
Alger etal, 

6. If the plaintiff is not a regular indorsee or holder, 
but holds the note merely as agent for the payee, against 
whom the defendants claim to have a good defense, they 





are interested in questioning the plaintiff’s title, ang 
have the right to show his want of interest. Ib. 

7. If the plaintiff is not the real party in interest, that 
of itself, under section 111, of the code, is a bar to all 
further proceedings in*the action, and is a complete 
defense, as against the plaintiff. Ib. 


SLANDER. 

1, Proof of repetition—-In an action for slander, it jg 
proper to allow the plaintiff, after giving evidence to 
prove the speaking of the actionable words alleged in 
the complaint, to prove the repetition of the same slap. 
derous charge on other occasions, and subsequent to the 
commencement of the action. Johnson v. Brown, 

2. Proof of a repetition of the original charge ig 
allowed, not for the purpose of proving a general mali. 
clous feeling or intention, on the part of the defendant 
toward the plaintiff, but to show the degree of malice 
with which the slander inyolved in the action wag 
uttered. Ib. 

3. Qualification of the slanderous words, It is not erroneous 
for the judge to charge the jury in an action for slander, 
that even if the words were spoken with the qualificg. 
tion, “if reports were true,” that will not change the 
actionable nature of the words. Ib, 

4. A charge is equally slanderous and actionable, 
whether made in that form, or without the qualification, 
Nor can the mere fact of uttering an actionable charge 
in that hypothetical form go in mitigation of the dam- 
ages. Ib. 

5. The mere form in which a slanderous charge is 
uttered has nothing to do with the question of dam- 
ages. Ib. 

TROVER AND CONVERSION. 

What amounts to. —The plaintiff’s sheep, having broken 
out of the pasture, mingled with the defendant's sheep, 
which were being driven along the highway, without any 
fault on the defendant’s part, who merely allowed them 
to go along the highway, with his flock, to his own 
premises, where they were yarded and separated, and 
then turned into the highway and driven toward their 
own pasture. Held,there was nothing in these facts 
to justify the conclusion that the defendant either unlaw- 
fully took the sheep in question, or converted them to 
his own use. Van Valkenburgh v. Ward, 


COURT OF APPEALS OF MARYLAND.* 


CORPORATION, 


1, Acceptance of a charter : conditions precedent : construe 
tion of a contract.— Acceptance of an act of assembly by 
acorporation may be inferred from the exercise of cor- 
porate powers, or other unequivocal acts on its part; bat 
this presumption cannot prevail against direct proof 
Lyons vy. Orange, Alexandria and Manassas Railroad 0b, 

2. As a general rule, when acharter is granted, whether 
it be one of creation or an amendment to a pre-existing 
corporation, it must either be accepted or rejected a 
offered, and without condition; and in accepting the 
privileges conferred, the grantees will be required to per 
form the conditions imposed. Ib. 

8. But this rule, while applicable to subsequent condi- 
tions to be performed after the organization of the com- 
pany, does not apply to conditions precedent, upon the 
strict performance of which the very existence and exe 
cise of powers on the part of the corporation depend. Ib. 

4. Conditions precedent are any thing which, by the 
express provisions of the statute, is made a condition 
be performed on the part of the corporation before, and 
as a foundation of the exercise of the powers and priv 
leges under the charter. Ib. 

5. An assumption to pay the debts of a company admit 
ted to be hopelessly insolvent, ratably according to the 
value of its assets, is not substantially an agreement ™ 





* From J. Schaff Stockett, state reporter, to appear in 32d Mary 
land Reports. 
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pay its debts in full, “* whether bonded or floating, ascer- 
‘gined or to be ascertained.” Ib. 


GIFT. 

What constitutes. — A grandmother, from time to time, 
during a period of five years, deposited various sums of 
money in the savings bank of Baltimore, to the credit 
of five grandchildren, the accounts in the bank being in 
the name of each, as a minor, and the deposits made sub- 
ject to her order, or that of her daughter. She also kept 
an account in bank in her own name, the deposits being 
subject to the like order. About the time the grand- 
mother began to make these deposits to the credit of her 
grandchildren, she declared that “she was going to put 
the money in bank for the children.”” Under the by-laws 
of the savings bank, guardians could deposit for the bene- 
fitof their wards, and parents for their children; and, if 
desired at the time of deposit, subject the same to the 
gntrol of such guardian or parent. The grandmother 
died, and shortly after her death the daughter, who was 
the executrix of her mother, obtained from bank all the 
money that had been deposited to the credit of the grand- 
children, and administered it as a part of the estate of 
hermother. Upon a bill filed in the name of the grand- 
children against the daughter, toobtain an accountof the 
moneys so withdrawn by her, it was held, that the moneys 
deposited by the grandmother were perfected gifts, which 
she had no design to countermand; and the donees were 
entitled to the several amounts which stood to their 
credit in bank when withdrawn by the defendant, with 
interest thereon from the date of the withdrawal. 
Gardner, guardian, et al. v. Merritt, 


INSURANCE. 

Construction of a policy. — By a policy of insurance dated 
he lith of November, 1867, and executed by the company 
and delivered to the insured on that day, it was declared 
that the company, in consideration of $160, to be actually 
paid to it by the insured, within fifteen days from the 
date of the policy, did insure B against loss or damage by 
fire to the amount of $4,000 on his property therein de- 
eribed; and in the clause that followed the description 
ofthe property,it was set forth that the company promised 
and agreed to make good unto the insured, his executors, 
etc., allsuch immediate loss or damage, not exceeding, 
etc., as should happen by fire to the property described, 
during one year, to wit: from the llth of November, 1867 
(at 12 o’clock at noon), until the llth day of November, 
18 (at 12 o’clock at noon), the said loss or damage 
tobe estimated, etc. By a condition in the policy it 
was provided that the company should not be held liable 
under the policy, or under any renewal thereof, until the 
premium in full therefor was actually paid; and by a fur- 
ther condition it was mutually agreed that, if the pre- 
mium on the policy was not paid within fifteen days 
tom its date, the policy should be null and void; and it 
was further agreed that the policy was made and accepted 
in reference to the terms and conditions therein set forth. 
Aportion of the property insured was totally destroyed 
oy fire, and the balance damaged by fire and water, 
within fifteen days of the execution and delivery of the 
policy. Proper preliminary proof of the loss was fur- 
nished tothe company, After the fire, »nd within fifteen 
days from the date of the policy, the premium waa ten- 
dered to the company by the insured, but not accepted, 
An action was brought to recover on the policy. Hela, 
that the actual payment of the premium within fifteen 
days from the date of the policy was a condition prece- 
dent to the attaching of the risk, and as the property 
was destroyed before the tender of payment within the 
time limited, there was nothing upon which the risk 
could attach, and the company, therefore, was not liable 
for the loss. Bradley v. Potomae Fire Insurance Co. 

2 Construction of a policy of insurance against filre.— 
Policy of insurance against loss by fire taken out bya 
tallroad company, described a portion of the property 





insured as follows: “ $2,250 on two Murphy & Allison pas- 
senger cars, say $1,125 on each, one of them being used as 
@ baggage and p ger car, contained in the car-house 
marked No.1; and $8,000 on locomotive engine J. H. 
Nicholson, contained in the éngine house marked No. 2.” 
After the insurance one of the Murphy & Allison cars was 
entirely destroyed, and the engine greatly damaged by 
fire, while on the line of the railroad making a regular 
trip. Upon an action brought by the railroad company 
against the insurance company for theinjury thus doneto 
the car and engine, it was held, that the words “ conlained 
in” were not intended merely to describe the car and en- 
gine covered by the policy, but were designed to limit the 
risk of the insurance company to the time during which 
the car and engine were actuully in the car and emgine 
houses, and that, having been injured when out of the 
car and engine houses, no recovery could be had on the 
policy. Annapolis and Elkridge Railroad Co, v. Baltimore 
Fire Insurance Co. 





PARTITION. 

1. Voluntary parittion among co-parceners: sale: vendor's 
lien: owelty of partition. — Certain real estate descended to 
four children from their mother, was by agreement par- 
titioned and allotted to and ainong three of them only, 
the fourth, in consideration of a certain sum in gross, to 
be paid to her by each of the other heirs, agreeing to sur- 
render to them all her interest in the several parte of the 
real estate allotted to them respectively. At the time of 
making the division and allotment, all the heirs entered 
into mutual covenants of ratification, whereby they 
declared theinselves satisfied and content with the divis- 
ion and allotment made, and agreed to abide by and 
oarry the same into full effect. At the same time, one of 
the heirs taking the real estate, executed to his sister his 
penal bond, without surety, for the payment of the sum 
agreed on, with interest, in consideration of the sur- 
render of her fourth part of the real estate. This money 
was not paid, and there was no conveyance from the sister 
to the brother of her interest in the part of the real estate 
allotted tohim. He subsequently became insolvent, be- 
ing indebted to various persons besides his sister; to 
some by judgment, and to one by mortgage of the real 
estate allotted to him; this estate having been sold by 
the trustees in insolvency, and the proceeds of sale being 
in court for distribution among creditors, the sister ex- 
hibited her claim, and insisted that it constituied a lien, 
not only on the one-fourth interest surrendered to her 
brother, but on the whole of that part of the real estate 
allotted to him by the award of partition; and that such 
lien had priority and preference of the mortgage and 
judgment creditors of the insolvent, Held, that the sur- 
render of the entire interest of the sister in the estate, 
descended to her and others, for a stipulated price in 
gross, constituted a sale anc nothing more; and she was 
entitled to a vendor's lien, restricted, however, to the 
one-fourth part of the estate allotted to her brother in 
the partition. Thomas v. Farmers’ Bank of Maryland et al. 

2. The claim of a parcener who takes no part of the 
estate descended, but surrenders all her interest therein 
to her co-parceners for a stipulated price, to be paid 
her, not as arent issuing out of the estate, but asnum in 
gross, to be secured by bond or otherwise, bears no re- 
semblance to a charge for owelty of partition. Ib, 


STATUTE OF LIMITATION, 


Pleain abatement: statute of limitations : mutual accounts.— 
While the operation of the statute of limitations is pre- 
vented by the running of mutual accounts, if some of 
the items be within the period of limitation, the accounta, 
to have such effect, must appear to be open and current, 
and show a reciprocity of dealing. Mere payments on 
acoount, made by one party for which credit is given hy 
the other, will not constitule mutual accounts. Webster 
v. Byrnes, 
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wILL. 

1. Construction of a devise: rule in Shelley’s Case.— A testa- 
tor devised as follows: “Item. I give unto my son Lyde 
one nundred and sixty acres, to include the buildings 
where Benjamin King now lives, in trust, together with 
nine negroes, to wit (naming them), in trust for his sister 
Rachel, the one hundred and sixty acres of land for her 
only use and benefit, and none other person to have any 
control over it, and after her decease to go to her heirs in 
fee tail.’ The testator’s daughter Rachel was, at thedate 
of the will, and at his death, a married woman. Held, 
1. That the daughter took an equitable life estate in the 
land devised, and that the legal estate therein vested in 
her heirsin fee. 2, That the rule in Shelley’s Case did 
not apply, the two estates not being of the same quality. 
Griffith v. Plummer and wife et al, 

2. The words “ die without heir,’’ as applied to a devise of real 
estate, construed. — A testator, after devising to his daugh- 
ter “and her heirs forever” his real and personal prop- 
erty, excepting certain slaves, who were to be free aftera 
term of years, and others whose freedom, when they at- 
tained the age of thirty, was contingent upon his daugh- 
ter’s dying without heir, went on tosay: “But if my 
daughter should die without heir, it is my will that the 
children of Hugh Wallis and Margaret B. Wallis, and the 
chiiuren of Philip B, Traviliaand Ann P. Travilla, should 
have my real and personal estate, with the above excep- 
tions, equally divided between them and their heirs for- 
ever.” The daughter entered into possession of the land 
devised, and held it during her life. She died unmarried 
Gls wsusvul issue, leaving a will by which she devised 
the land to the appellant and his heirs forever. Held, 
That the words “ die without heir,” as applied to the de- 
vise of the real estate, imported an indefinite failure of 
heirs or issue, and the contingency being too remote, the 
daughter took an estate in fee under the will of her 
father, which she had the right to devise. Wallis v. Wood- 
land and wife et al. 

3. A clear distinction in the construction of the words 
“die without heir” is recognized as applied to devises of 
real estate, and to bequests of personal property. Ib. 


SUPREME COURT OF INDIANA.* 


CRIMINAL LAW. 

1. Court of common pleas : jurisdiction of felony.—A person 
having been committed to jail for want of bail, on being 
found guilty before a mayor, on acharge of petit larceny, 
upon an affidavit which was defective, in that it did not 
allege to whom the stolen property belonged, and being 
still so confined, and the court of common pleas being 
in session, the attorney for the state was permitted by 
the court, over the objection of the prisoner, to file an 
affidavit, charging the prisoner with the larceny, and 
alleging to whom the property belonged, and also an in- 
formation thereon, which, after charging the offense, 
alleged that the defendant was then confined in the jail 
of the county, upon said charge, and upon no other what- 
ever, and that no indictment had been returned thereon 
by a grand jury.— Held, that this ruling was not erro- 
neous, Tylor v. The State. 

2. Held, also, that it was a question of fact for the 
jury, whether the new affidavit and the information 
charged the same offense as that upon a charge of which 
the defendant was in custody, as was necessary in order 
to give the court jurisdiction. Ib. 


DOMICIL. 

Election: apprentice.--A boy, nine years of age, having 
no father or mother, was apprenticed to a resident of this 
state, with whom he made his home till he was nineteen 
years old, when he left, to go to another county, where 
he fell in with a man going to Iowa, to whom he engaged 
himself, in consideration of having his expenses paid to 





* From Hon. James B. Black, state reporter, and pear 
volume 33, Indiana reports. " ; ila ” 
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that state. He wrote his master, saying he was going to 


see the country, and intended to return as soon ag he 
should accomplish that object. He remained in Iowa 
about three years, working for farmers on their farms at 
different places, and then returned to this state, to the 
residence of his late niaster, to whom he had Wrilten 
while in Iowa, soon after coming of age, that as soon as 
he could get money enough to pay his expenses he would 
return home. After his return to this state he said that he 
did not expect toremain here. Information against him 
for illegal voting, charging that he had not been a resi. 
dent of the state for six months preceding the election, 
Held, that he had not lost his residence in this state, 
Maddox v. The State. 


EVIDENCE. 


1. Dying declarations.— Dying declarations are never 
admissible, as such, in evidence, except in a certain clagg 
of criminal cases. Du/ing and others v. Johnson and others, 

2. Advancements. — All declarations of intent made by an 
ancestor, during the execution of a settlement of prop. 
erty among a set of his children, are admissible in eyi- 
dence to aid in determining whether the purpose of the 
ancestor was to make an advancement or a gift to each 
of such children. Ib. 

3. A father of two sets of children, the first set consist 
ing of three, in directing the conveyance of certain lands 
to two of said first set, the land so received by each being 
nearly equal in value to a tract which the father had 
previously caused to be conveyed to the third child of 
said first set, said, that he desired such conveyance to be 
made to said two children, because their mother had 
worked very hard, and had not lived to enjoy the prop- 
erty; and ne therefore desired her children to havea 
share over and above the other set of children by his 
second wife. Held, in a suit for partition of other lands, 
owned by the father at his death, that all said convey- 
ances to the first set of children were gifts. Ib. 


FRAUD. 


1, Weakness of mind: undue influence.— Where a person 
is weak in mind by reason of age, or from any other 
cause, and another takes advantage of such weakness, 
and by any artifice or cunning, or any undue influence he 
may possess, or any improper practices, induces such 
person to execute a contract which, in the free use and 
exercise of his deliberate Judgment, he would not have 
entered into, such contract will be set aside for frau 
Wray and others v. Wray and others. 

2. Contract: burden of proof.— One who seeks to set aside 
a contract on the ground of insanity, general or partial, 
must show that it was the offspring of mental disease. Ib. 

MORTGAGE. 

1. Order of liability of parcels sold by mortgagor. — Where 
lands incambered by a mortgage are sold by the mort- 
ggor in parcels, at different times, and paid for by the 
purchasers, the equitable rule is, that the several parcels 
are to be made liabie to the payment of the mortgage in 
the inverse order of their sale. McCullum v. Turpie, a 
ministrator. 

2. A. made a note to B. for $1,200, due four years after 
date, with interest payable annually, and, to secure the 
payment thereof, mortgaged certain real estate, a partof 
which he sold a few days afterward to C. for $300, which 
amount the purchaser agreed to pay on said note to B, 
and, at the suggestion of B.’s attorney, made his noteand 
a mortgage of the portion so purchased by him to A., for 
$800, payable four years after date, with interest; but, by 
mistake of the draftsman, such interest was not made 
payable annually, as was intended by the parties, The 
latter note provided that payment thereof might be made 
before maturity, and that it should not be assigned with 
out the consent of the maker; and it and the mortgag? 
so executed with it to A. were left with the attorneyof 
B., under an agreement that any payment made thereol 
should be applied to said note of A. to B. Subsequently, 
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aconveyed another portion of said real estate to D., and 
afterward conveyed the residue thereof to E., said D. and 
E. purchasing with knowledge of the previous sale to C., 
and with the assurance that C, was to pay $800 of the 
mortgage debt. C. paid the in.evest on his nute for the 
first year, but the second and third years refused. The 
interest on the remaining $400 of A.’s note was promptly 

d during these years, but that on the said $800 remain- 
ing so unpaid. B, foreclosed his mortgage, making all 
the other said parties defendants. Decree that, in default 
of payment, the portion of said real estate so first con- 
yeyed should first be sold, to make $800 of the principal 
and the unpaid interest on that sum; and that the resi- 
due of the debt secured by said mortgage to B. should be 
made by asale of the part of the premises purchased by 
E., and if that should not be sufficient, that the residue 
should be made by the saleof the portion conveyed to 
D. Held, That the decree was correct, Ib. 


PARTNERSHIP. 


1. Admissions. —In an action on account for goods sold 
by the plaintiff to the defendants, A. and B., where the 
question at issue before the jury was, whether A. and B. 
were partners at the date of such sale,— Held, that the 
declaration of A. made to persons not parties, some 
months previous to the alleged sale, to the effect that such 
a partnership existed then, concealed from the public, in 
the business for the continuance of which the purchase 
in question was made, were admissible in evidence over 
the objection of A. Bennett v. Holmes and another. 

2, Held, also, that evidence showing that about the 
date of the sale in question, other persons than the 
plaintiff dealt with A. and B. as partners in such busi- 
aess, and showing the accompanying acts and declara- 
tions of A. to the effect that there was then such a part- 
nership, was admissible over A.’s objection, Ib. 

8. Declarations of agent —The declarations of an agent 
made, not in the course of his agency, but after the trans- 
action to which they relate, in casual conversation with 
persons not parties to such transaction, are not binding 
on his principal. Ib. 

4, Newly di. ed evid — Motion for new trial on 
the ground of newly discovered evidence overruled. The 
party making the motion swore that he did know of the 
new evidence until after the trial, but did not swear that 
he believed it to be true; and it was absolutely incon- 
sistent with his own testimony, that he lad never been 
apartner of hisco-defendant. Held, that the motion was 
properly overruled. Ib. 





PARTNERSHIP. See Hvidence. 


PRINCIPAL AND AGENT. See Hvidence. 


WITNESS, 

Impeachment : contradictory statements : criminal law.— On 
the trial of a criminal cause, a witness for the state, who 
had been charged with some crime, its nature not being 
disclosed, and there being nothing in the case tending to 
create a suspicion that he was an accomplice or guilty of 
any crime, was askel, on cross-examination, {f on cer- 
tain occasions he had not declared that he turned state’s 
evidence in the hope that it would be of advantage to 
him in his own case; and, he having answered in the 
hegative, the court refused to allow him to be contra- 
dicted by other witnesses. Held, that such refusal was 
hoterror, Fogleman v. The State. 


——epo—__—_— 


The Hon. William Hume Blake, one of the most distin- 
guished jurists of Canada, died in Toronto on the 15th 
inst. Mr, Blake occupied for a number of years the posi- 
tion of professor of law in the University of Toronto. 
Upon the re-organization of the court of chancery by the 
Baldwin government, Mr. Blake was elected chancellor, 
Which office he held till 1462, when declining health com- 
Pelled his resignation. 





AMENDED COURT OF APPEALS RULES AND 
GENERAL ORDER. 


We have already published (ante, p. 362), the following 
amended rules and general order of the court of appeals, 
but fearing they may have escaped the attention of some 
of our readers in this state, we again insert them, 

The following amended rules and general order were 


directed to be published. 
October 28, 1870. 


RULE XIII, AS AMENDED. 


Motions. — Motions will be heard on the morning of the 
first day, and on the morning of each following Tuesday 
during the term, before taking up the calendar. 

Where notice has been given of a motion, if no one 
shall appear to oppose, it will be granted as of course. 

If a motion be not made on the day for which it has 
been noticed, the opposing party will be entitled, on 
applying to the court at the close of the motions for that 
day, toa rule denying the motion, with costs, 


RULE XX, AS AMENDED, 


Preferred Cuuses.— According to existing laws, causes 
which are preferred take their preference in the follow- 
ing order: 

1. Criminal actions. 

2. Cases of probate, in which the appeal prevents the 
issuing of letters testamentary, or of general adminis- 
tration. 

3. Appeals in which the sole plaintiffs or defendants 
are executors or administrators. 

4, All other preferred cases 

5. Appeals from orders éntitled to be heard as motions, 
pursuant to subdiv:sion four (4) of section eleven (11) of 
the code of procedure, and such appeals shall be entitled 
to preference as to each other, when two or more are 
moved at the same time, in their order on the calendar, 
but will be heard as preferred cases un.y on motion days. 

Any party claiming a preference, must go state in his 
notice of argument tothe opposite party and to the clerk; 
and he must also state the ground of such preference, so 
as to show to which of the above classes the case belongs, 
and, in appeals from orders, the general character of the 
order appealed from, 

In making up the calendar, the clerk will place the pre- 
ferred causes at the head, in the order above prescribed, 
A preferred cause being once passed without reserva- 
tion will take its place on subsequent calendars, without 
preference. 

CALENDAR FOR 1871. 

On the first Monday of January, 1871, the clerk shall 
make up and cause to be printed a ovlendar for the year 
1871, upon which shall be placed only such causes as have 
been noticed by either party, and are upon the present 
calendar, and such causes as shall be noticed for hearing 
and argument, by notice served on the opposite party, a 
copy of which notice shall be filed with the clerk on or 
before the 15th day of December next, with proof or ad- 
mission of service on the adverse party. 

The oopy notice so filed with the clerk shall specify the 
judicial district in which the cause originated. 

Causes on the present calendar, noticed only by one of 
the parties, may be noticed by the other party, and the 
fact noticed on the new calendar, 

Causes entitled to a preference will be permitted to be 
placed upon the calendar at such stated times during the 
year as the court shall from time to time by general 
order direct, and no other causes will be permitted to be 
placed on the calendar without the direction of the court. 

E, O. PERRIN, Clerk. 


——_+e_—_—. 


Joseph 8. Craft, the oldest member of the Pittsburg 
bar, died at Pittsburgh on Friday the 18th. Mr, Craft 
was a member of the legislature forty years ago. 
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THE OOAL YARD CASE, 


Mr. Eprror: In Mr. Browne's amusing article on 
“ Pleading under the Code’ were some remarks on “ the 
eloquent in pleading.” I think under this head, as an 
example to be avoided, he might well have referred to 
the case of Barron v. Richard (3 Edw. 9), which was a 
suit to restrain the defendant from using a coal yard, 
under a covenant in a deed not to oarry on or permitany 
trade or business offensive to the neighboring inhab- 
itants. The bill contained the following ornate passages: 
“in whioh during several successive months last past 
they have daily received and still continue to receive 
coal of divers and many sorts; and to break it up and 
screen or sift the coal so broken, and separate the same 
from the dust; ani they have there sold and continue to 
sell such coal and load it into carts, and to carry it away, 
and to conduct the business with all the ordinary cir- 
cumstances and practioes usual in such business, and to 
occasion large. quantities of the black, filthy, volatile, 
offensive dust and smut, usually inoident to a coal yard, 
where much business is done, to rise on the air and to be 
diffused around by the wind and into the premises of the 
neighboring inhabitants; and, in spite of all the care 
which the neighbors can bestow, such coal dust and 
smut will settle on their walks, on their green sward, on 
their fragrant plants and flowers, beclouding the bright- 
ness and beauty which God has given to make them 
pleasant to the eye and cheering to the heart of man, 
They settle too on the neighbors’ steps, thresholds and 
windows; and enter into their out-houses, their dwell- 
ings, their carpets, their cups, their kneading-troughs. 
their beds, their bosoms, and their lungs; discolor their 
linen and their otherwise stainless raiment and robes of 
beauty and comfort. deface their goodly furniture, 
blacken, besmear and injure every cbject of utility, 
beauty or taste, and are thus offensive and injurious to 
all the neighbors who have regard for decency and clean- 
liness, so essential to the health and happiness of society; 
and by reason of the immediate proximity of your 
complainant they are to him peculiarly offensive and 
injurious.” The defendants demurred, but the vice 
chanoellor’s sympathies were s0 wrought upon by this 
touching statement, that he held the bill good. On 
appeal he was sustained by the chancellor, who observed : 
“The allegation in the bill on this subject, though it isa 
little poetical, cannot be considered a mere poetic fiction, 
as it is sworn to by the complainant and is admitted by 
the demurrer. Making all due allowance for the color- 
ing which the pleader has given to this naturally dark 
picture, it is perfectly certain that this keeping of a coal 
yard upon any of these lots is a business offensive to 
the neighboring inhabitants, according to the spirit and 
intent of these restrictive enactments.” Cc. 





DECISIONS OF THE COURT OF APPEALS. 


On Tuesday last, the following decisions of the court 
of appeals were handed down: 

The Glenville Woolen Co. v, Ripley, and the “ Bame », 
Cameron.” Motion denied, with $10 costs. 

De Groot v, The Fulton Fire Insurance Co. Motion de- 
nied, without prejudice to ap application to the commis- 
sion of appeals. 

Richardson v. Crandall. Motion denied, 

Hubbard v. Copcutt etal. Motion granted, with costs. 

The People, etc., vu. McDonald. Judgment of supreme 
court reversed, and that of the general sessions of the 
city and county of New York affirmed. 

Morgan ef al, v. Skidmore, Judgment affirmed except 
as to costs, anid reversed as to the costs, without costs in 
this court to either purty. 

Morgan e¢ al. v. Skidmore, Appeal from order dismissed, 
with costs. 





Parmenter et al. v. Roth et ai. Same v. same, Order 
reversed and motion denied, with oosts. 

Van Riper etal. v. Popenbusen ef al. Judgment affirmed, 
with costs, 

The First Society of the M. E. Church of Cincinnatas 
and Solon v. Osborne*et al, Judgment affirmed, with 
costs. 

Hamilton v. Gridley. Ordered, that $21.03 be deducted 
from the amount reported by the referee, and the judg. 
ment modified by entering this deduction. Affirmed, 
with costs. 

Skinner v. Quinn. Judgment reversed and new trig) 
granted, costs to abide event. 

Austin, Prest., ete. v. The New Jersey Steamboat Co, 
Judgment affirmed, with costs. 

Birdsall v. Birdsall. Appeal dismissed, with costs, 

First National Bank of Fishkill Landing v. Shurter, 
Judgment reversed and new trial granted, costs to abide 
the event, 

Hart v. Hoffman. Judgment reversed and new trial 
granted, costs to abide the event. 

Crippen v. New York Central Railroad Co. Judgment 
reversed and new trial granted, costs to abice the event, 

O'Neil v. James. Judgment affirmed, with costs, 

Kain v. Delano. Order reversed and motion to refer 
denied, with costs. 

Gregory v. Cryder. Order reversed and motion granted, 
with costs. 

Sheldenv. Horton and others. Judgment affirmed, with 
costs. 

Shelly et al. v. Smith efal. Motion denied, with costs, 





THE COMMISSION OF APPEALS CALENDAR. 
NOTICE. 


There will be anew calendar made up of the causes in 
which appeals were perfected or pending previous to the 
year 1869, to be heard by the commission of appeals for 
the next term (January 3X, 1871), and to be use: at all 
subsequent terms. All causes undisposed of on the pres- 
ent calendar, including such as have been passed without 
prejudice, will be placed on the new calendar in their 
order, and heard without further notice, Causes not on 
the present calendar, and those that were, but were passed 
without a postponement, with a reservation of place, 
must be regularly noticed, and a notice of argument, 
with proof of admission or service, filed wits the clerk 
of the commission, at the office of the court of appeals, 
in Albany, previous to December 15, 1870. 

The bar will readily see that it is very desirable that 
all causes, to be heard by the commission, should be on 
the new calendar, as it is intended it shall serve for the 
whole term of three years, 

W. H. BENJAMIN, Clerk. 

ALBANY, Ociober, 1870. 


—-=—> 


CORRESPONDENCE, 
THB BIOGRAPHICAL SKETCH OF JAMES T. BRADY. 
New York, Nov. 16/h, 1870. 
Editor Albany Law Journal : 

Mr, Proctor, in his note to you of the ist inst., seems to 
insist on the correctness of his position that Mr. James 
T. Brady was engaged in the Metropolitan police cases, 
and he refers to 19 N. Y. 188, to show that he made the 
argument for the respondeuts. 

Now, the case lie refers to, in 19 N. Y., was an applica- 
tlon by a member of the force for a mandamus to restore 
him, and was before the court of appeals in March, 1838. 

The title of that case was The People ex rel. MeCunev. 
The Board of Metropolitan Police Distriot, and the judge, 
who delivered the opinion, refers to the case in 15 N. Y. 
in which the validity of the law was considered, and 
which was, in fact, ‘he police case. He will find this case 
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gnder the title of The People ex rel. Fernando Wood agt. 


gimeon Draper, reported in 15 N. Y. 582, before the court 
of appeals, in June, 1857, in which is said: ‘ Charles 
gConnor and J. W. Edmonds for the appeNants;” “ W. 
4. Evarts and F. B. Cutting for respondents.” 

The “ Metropolitan police case”’ was decided by the 
gourt of appeals nearly two years before Mr. Brady ap- 

in the McCune case. 

Mr. Proctor’s reference to the newspapers for his 
suthority for the errors which I suggested, tends to show 
me, in addition to all I have already learned, how little 
they are to be relied on, and reminds me of an incident 
which occurred when I was a judge. 

Iwas experiencing a good deal of difficulty in getting 
sjury after the decision of the Polly Bodine case, for it 
became so easy for them to get rid of an irksome task by 
swearing to an opinion formed from reading the news- 

; and, while this difficulty was before me, I was 
reported as having used certain language which I rather 
yished to disavow. So I asked the reporter how he 
game to report me as‘saying that I trusted that juries 
would get over the habit of forming opinions from the 
tomfooleries of the press? ‘‘ Why,’ he answered,“ your 
nonor said so.”” My reply was: ‘ No,I did not; I said I 
hoped the jurors would get over the tomfoolery of form- 
ing opinions from the press.”” “‘And, please your honor,” 
replied the reporter, “what’s the difference?”’ After all, 
Icould not help thinking the reporter was right in 
transferring the “‘tomfoolery’’ from the jury to the 


press. 


Yours, J. W. EpMonps, 


BOOK NOTICE. 


of Cuses in Law and Equity : determined in the Su- 
reme Court of the State of New York. By ee L. 
- yeour, 1 L.L.D. Vol. LVI, Albany, 1870. c. 

In other states of the union, almost without exception, 
only the decisions of courts of last resort are thought 
worthy of reporting. In New York, however, high value 
isplaced upon the adjudications of tribunals occupying 
aless exalted position —so high, indeed, that they form 
by far the greater portion of our standard reports. In 
fact, previous to 1847, the decisions of the ultimate appel- 
lve court were usually published as an appendage to the 
reports of the subordinate ones. The court of appeals, 
however, has in this respect been better provided for than 
its predecessor; since it went into operation it has, 
through its official reporters, issued a valuable series of 
volumes, and has furnished material out of which is 
growing another series whose numbers promise in the 
future to equal those of the regular one. 

The state tribunal pre-eminent in days past for the 
extent and value of its reports was the one known as the 
supreme court, a title not wholly accurate, inasmuch as 
its decisions have always, under every organic law, been 
subject to revision by an appellate body. Established in 
il, as a temporary organization, it has continued until 
day, with its original character in many respects 
achanged. Being a court both of appellate and origi- 
tal jurisdiction, and during the last thirty years 
having both the law and equity powers, its judicial 
authority unlimited as to matters within the purview 
of state sovereignty, it has of necessity had under 
consideration at one time or another almost every 
Mestion liable to arise in litigation. To know how 
xtensive has been the field of its operations one need 
only consult the reports of Mr. Barbour, whose fifty-sixth 
Yolume now lies before us. This volume contains up- 
ward of 700 pages, and is well printed and bound. As to 
its contents, we think the reporter has not done himself 
justice; for the matter is decidedly inferior to that con- 
tained in former issues. A portion of the cases come 
down to us from 1865, and we believe the intervening 





years are all represented. We do not object to the publi- 
cation of old cases, but they should contain principles of 
more than ordinary value to entitle them to such dis- 
tinction. And we find nothing in the older cases in this 
volume of surpassing merit. 

One peculiarity is noticeable plainly: the change in the 
organization of general terms, indicated by the foot 
notes of the later decisions. Instead of Erie, etc., Gene- 
ral Term, we have Fourth Judicial Department, etc., 
General Term. Thus this volume marks the boundary 
between the old and the new. Out of the changed order 
we have hoped many things, and the results thus far of 
the practical working thereof give us confidence that our 
hopes have not been vain. 

In the court of appeals the improvement is marked; 
we judge, from what we have seen, that it is no less soin 
the general terms in the various departments, and we 
trust that when 57th Barbour appears it will be found to 
savor rather of the new than of the old. 


Reports of Cases at Law and in tot 
mined in the Supreme Court of eoittinate —— t. 
Freeman, Reporter. Volume 50: printed for the Re- 
porter, Springfield, 1870. 

Mr. Freeman is diligently laboring to bring his reports 
down to the latest adjudications. The present volume 
contains the remainder of the cases decided at the January 
term, 1869, and a portion of those decided at the June term 
ofthe same year. We believe we havealready noticed in 
our digest most of the important cases contained in the 
book. 


An Essay on Brokers and rgenay 4 or Commission Merchants, 
including a Commentary on the Factors’ Act. By Isaac 
Edwards, Albany: Weed, Parsons & Co., 1870. 

We had not supposed that the law on this important 
subject could be included within the scope of two hundred 
pages, but the book before us proves that it can be and 
has been. We have examined the book with consider- 
able care, and find ita very full and accurate exposition 
of the topic. It is not like too many of the books now-a- 
day, thrust upon the profession, an ollapodrida of de- 
cisions, good and bad, reconcilable and unreconcilable, 
but a methodical and well-arranged statement of the law 
as laid down in the statute and as deduced from the ad- 
judicated cases. Mr. Edwards is professor of commercial 
law, etc., in the law department of the state university 
at Albany, and is well known as a writer of several 
standard treatises on branches of that law. We cannot 
refrain from quoting the preface, so admirably does it 
express some important truths: 

“If one could attain the age of those happy men who 
lived before the flood, and could manage to read on the 
average one volume a week, it would take him four hun- 
dred years to read the law books standing on the shelves 
of the state library. And yet, it would not be considered 
rash in the chief justice to say, that it is within the 
capacity of asingle mind to master the settled princi- 
ples of the common law within a quite limited period 
of time. For it is only when we come to apply these 
principles that they branch out into infinite relations, 
and lead on to an endless discussion. 

“The present tendencies of the law, as evinced in our 
legal publications, is to become more and more volumi- 
nous; single volumes of elementary books are doubled, 
and our reports are multiplying on every hand. How 
far is this tendency deserving of encouragement, or ser- 
viceable to the science? An answer to this question 
involves a further inquiry, namely, what is the office of 
atext-book? Ought it to give us the application of legal 
principles? If it should, then it must be continually 
increased. If not, then it should be condensed and 
reduced in size. 

“Of necessity our reports must give us the decisions of 
the courts; those new applications of principles, which 
are rendered necessary by the new modes of business, 
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by the new questions which are springing up from day 
to day. Here our increasing volumes answer a legitimate 
demand. Possibly the needs of the profession would be 
served as well if our judges gave us the marrow of their 
decisions, with less discussion, with lessapparentanxiety 
to prevent themselves from being misunderstood or mis- 
interpreted. 

“It is my intention to give in this essay a brief com- 
mentary on our Factors’ Act, as interpreted by the 
courts, with aclear outline of the law relating to brokers 
and factors. There is nothing difficult or abstruse in the 
law relating to the subject. The real difficulty is to fix 
therelation in which parties stand to each other in a 
given situation; in other words, to determine the force 
and effect of certain commercial instruments used in 
the transportation of goods or in the transaction of busi- 
ness, evidences of title which are constantly acted upon 
in the ordinary course of things.” 


——_a————_ 


To CORRESPONDENT. —If “ Law Student” has not re- 
ceived a response to his suggestion, he is invited to send 
his address to 249 West 38th street, New York. 


—_———-*ee 


PLEADING A DISCHARGE IN BANKRUPTCY. — The Bank- 
rupt Register, of the Ist inst., contains the opinion of 
Lindsay, J., circuit judge, Kentucky, in regard toa dis- 
eharge in bankruptcy, which has been pleaded in bar in 
an action, and to which the reply set up that the name 
of the creditor replying to the answer setting up the dis- 
charge had been omitted from the bankrupt’s schedules 
of creditors. The judge ruled that the discharge having 
been correctly pleaded, and its genuineness being admit- 
ted in the replication, the mere omission of a creditor’s 
name was not substantial ground for avoiding the dis- 
charge. The Register adds: “‘We call attention to this 
decision, inasmuch as we have known several instances 
where parties remained passive in regard to a debtor’s 
bankruptcy, relying on the fact that their names had 
been omitted from the bankrupt’s schedules until the 
discharge had been granted. It is requisite that the 
omission should be wilful and fraudulent to make ita 
good and sufficient ground for objection.” 





THE ENLISTMENT OF MrINors.—In the United States 
district court, before Judge Blatchford, the case of John 
McLane came up, on the 12th inst., upon a writ of habeas 
corpus, directing Captain Stevens, of the United States 
sloop-of-war Guerriere, to bring up the body of McLane, 
a minor, on petition of his father, James McLane, of 
Hastings-on-Hudson. It appears that John McLane 
enlisted in April, 1869, at the age of eighteen years and 
six months. Judge Blatchford held that minors cannot 
make the contract of enlistment in the absence of an act 
of congress; that the act of 1837. by implication. repealed 
all other statutes on the subject; that the act authorized 
only the enlistment of boys between thirteen and 
eighteen years of age, and that therefore the enlistment 
in this case was invalid, and the boy must be discharged. 
This decision is somewhat important, as being in conflict 
with the opinion of Attorney-General Stansbury in the 
case of Gormley, where the boy was held as upon a valid 
wlistment. 





TERMS OF THE SUPREME COURT FOR NOVEMBER. 


me . Monday, Circuit and Oyer and Terminer. Her- 
mer, 
Last Monday, Circuit and Oyer and Terminer, Schuyler, 


rker,. 
Last Monday, Special Term, Monroe, J. C. Smith. 





LEGAL NEWS. 
L 


Nine of the eleven members of Congress just elected 
from Indiana are lawyers. 


There are twenty-three students in the law depart- 
ment of Yale college. 


Wm. J. Pabodie, a retired lawyer of Providence, R. I, 
committed suicide on the 17th inst. 


The President has appointed John A. Minnis United 
States district attoruey for the northern district of 
Alabama. 


There are on file on the docket of the supreme court of 
Massachusetts between 1,200 and 1,500 libels for divorce, 
many of which have been there for years. 


The new Digest of the Connecticut Law Reports, by 
Simeon E. Baldwin, of New Haven, is now half way 
through in the press, and will be out about the first of 
January, 1870. 


John K. Goodloe, of Kentucky, was offered and de- 
clined the position of United States district attorney for 
Louisiana, Mr. Goodloe was dismissed from the position 
during President Johnson's administration. 


Two lawyers, Horace Binney, of Philadelphia, and Sam. 
uel Dunn Parker, of Boston, are the oldest living grad- 
uates of Harvard College. Mr. Binney was a member of 
the class of 1797. 


Judge Nelson’s health has been steadily improving for 
some time, and he expects to resume his seat on the 
bench of the United States supreme court, at the regular 
term in December. 


Michaelmas term opened in England on Wednesday 
the 2d inst. with the customary reception by the lord 
chancellor of the judges and the queen’s counsel. In the 
court of chancery appeals Lord Justice Mellish took his 
seat in succession to the late Sir G. M. Giffard. In the 
court of queen’s bench Lord Chief Justice Cockburn an- 
nounced that the judges had under their consideration 
the juries act, which had just come into operation, and 
nad framed a rule to regulate the practice of it. By the 
act special jurors will henceforth be paid a guinea a day, 
and common jurors 10s, a day, for each day of attendance 
on a trial. 


Ata meeting of the New York Genealogical and Bio- 
graphical Society, held on Saturday evening, Nov. Hi, 
at the Mott Memorial Rooms, C. B. Moore read a memoir 
of the late Francis B. Cutting, before an audience com- 
posed mainly of members of the legal profession. Mr. 
Cutting was not a college graduate, but received his edu 
cation under the care of Bishop Doane. His legal pre 
ceptor was Mr. Griffen, and his first law partner was 
Isaac Parish. Upon the death of Mr. Parish he associated 
himself with Francis R. Tillou. In 1835 he was elected to 
the assembly, and, afterserving for two successive terms, 
was a defeated candidate for congress honors. In 1852 he 
ran successfully for congress, but declined to serve more 
than one term. Toward the latter part of his lite his 
health failed nim. His last public speech was made at 
the bar meeting called to express the general grief at the 
death of the late James T. Brady. 

Appropriate resolutions of condolence with the family 
of Mr. Cutting were adopted by the society after some 
eulogistic remarks by James W. Gerard, 
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THE LEGAL EDUCATION ASSOCIATION. 


The subject of legal education is beginning to attract, 
both in this country and in England, something of 
the attention to which its importance entitles it. The 
following account, taken from the Law Magazine and 
Review, of the plan and purpose of the Legal Educa- 
tion Association recently formed in the latter country, 
cannot be uninteresting to the profession at large, and 
may serve to assist the supreme court judges of this 
state who are about to consider some changes in the 
matter : 

On the 6th of July last, just before the beginning 
of the long vacation, a movement was formally organ- 
ized in Lincoln’s Inn Hall, which promises to effect a 
complete revolution in the study of jurisprudence in 
England. Surrounded by a large number of lawyers, 
representing both branches of the profession, sup- 
ported by the law officers of the crown, and by lead- 
ing men of all shades of opinion in politics, Sir 
Roundell Palmer, the most eminent and most re- 
spected member of the English bar, proposed a reso- 
lution constituting the Legal Education Association, 
of which he was subsequently made president. This 
resolution, which was seconded by the solicitor- 
general, supported by leading attorneys, and put to 
the meeting by the attorney-general, was unani- 
mously carried. It sanctioned what had already been 
done by the promoters of the association, who, begin- 
ning as a small committee of provincial solicitors, 
had, by their patient and unremitting exertions, 
gradually made the profession and the public sup- 
porters of their scheme; and it adopted the short and 
simple statement of the objects they had placed at the 
head of their circular. 

Although every leading daily and weekly paper, 
and almost every leading periodical, has expressed 
unqualified approval of those objects, it has naturally 
happened that the writers of some of the longer 
articles, in dealing with the subject of legal education, 
have discussed other questions which affect the prac- 
tice and the status of the profession, It is due to the 
association to remind our readers that it has care- 
fully limited its functions to the work of creating a 
proper system of legal education. ‘Its views,’’ as 
Sir Roundell Palmer said in his address, ‘‘ were care- 
fully guarded so far as pledging themselves to these 
two objects only, namely, first, ‘ the establishment of 
4 law university for the education of students in- 
tended for the profession of the law;’ and, secondly, 
‘the placing of the admission to both branches of the 
Profession on the basis of a combined test of col- 
legiate education and examination, by a public board 
of examiners,’”” Whether the present strict line of 
demarkation, which separates the practice of one from 
the practice of the other branch of the profession, 
should be retained, and, if not, whether it should be 
temoved altogether, or only partially, are questions 
Which have nothing to do with an organization in- 
lended to give both branches a better kind of educa- 








tion, except so far as that better education will enable 
both branches to discuss all questions affecting their 
common profession in a broader and more intelligent 
spirit. 

The business of providing effective machinery for 
teaching the science of law and testing the results of 
such teaching, stands before every thing in “the pro- 
cess of law reform.’ The establishment of an effi- 
cient law school would, as the circular of the associa- 
tion very properly observes, ‘‘ be the best preparation 
for a reform of the law itself.’’ For all the defects in 
our positive law, the unsystematic creation of new 
rules, both judicial and legislative, the useless and 
bewildering treatises which crowd our book shelves, 
the empirical practice of our courts, which justifies 
Mr. Justice Hannen’s severe comparison of the suc- 
cessful lawyer with the skillful ‘“‘ bone setter,” are 
entirely due to the shameful neglect with which the 
science of jurisprudence has been treated in this coun- 
try. Those, therefore, who have at heart the highest 
interests of the profession, will most worthily serve 
it by helping to place it in its proper position as a sci- 
ence. The best methods of applying it as an art may 
be safely left to be adjusted by the common sense of 
the public and the profession. 

The prominent and important position which the 
association has now reached has only been attained 
after more than two years of incessant, though com- 
paratively private, effort. At every step they took 
the committee were met by difficulties of all kinds, 
some of which, as we shall presently see, are still to 
be dealt with. Up to the time of the meeting, at 
which the association was formally constituted, their 
scheme was discredited by absurd rumors, that the 
whole profession was to be revolutionized, that the 
two branches were to be amalgamated, that the honor- 
able societies of the inns of court were to be abolished, 
and their property confiscated, and so on. These 
rumors were effectually silenced by Sir Roundell 
Palmer’s able and convincing address. There was to 
be no revolution, professional or otherwise; they pro- 
posed no fusion of the two branches, ‘ That institu- 
tion (the future law school or university) was not to 
deal with any thing but legal education, and the tests 
to be provided, so far as they contemplated any thing, 
contemplated the existence of distinctions between 
the two branches of the profession.” So far from 
proposing the abolition of the honorable societies of 
the inns of court, the association “ did not presume to 
dictate to the inns of court in any way whatever with 
respect to their internal organization or government, 
If they were to have a legal university, he (Sir R. 
Palmer) would like to see his own college (Lincoln’s 
Inn) incorporated with it as one of its colleges; but 
that was for the inns of court themselves to deter- 
mine.” 

One of the most significant and gratifying circum- 
stances attending the movement has been the general 
and cordial support which has been given to it by the 
leading men belonging to, or in any way connected 
with, the profession. For the first time, we believe, in 
the history of any agitation for legal reform, a large 
number of the judges have not only expressed approval 
of this scheme, but have authorized the public an- 
nouncement of their approval in the circular of the 
association, while others, without authorizing their 
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to be published, have expressed opinions in 
movement. Eminent ex-judges have 

to say that the proposed scheme has their 

hearty well-wishes. The attorney and solicitor-gen- 
have joined the council of the association, 


principal provincial towns. Then, again, in still more 
curious juxtaposition with the professional lawyers, 
we find the Universities of Oxford, Cambridge and 
London represented by men of eminence as jurists and 
teachers; Oxford, by its Regius Professor of Civil 
Law, Dr. Bryce; its Corpus Professor of Jurispru- 
dence, Dr. Maine; its Chichele Professor of Interna- 
tional Law, Dr. Bernard ; and its Vinerian Reader of 
Law, Mr. Kenelm Bigby; Cambridge, by its Regius 
Professor of Court Law, Dr. Abdy; London Uni- 
versity, by the Professor of Jurisprudence at Univer- 
sity College, Dr. Amos. 

The explanation of this is to be found in the fact 
that the committee have dealt with the subject of legal 
education in no narrow professional or local spirit. 
They have felt that they can only accomplish the object 
they have before them — that, namely, of rescuing the 
science of law from the degradation into which it has 
fallen, by extending the facilities for its study in every 
direction. Acting in this broad and catholic spirit, 
they have boldly and successfully defied the bigoted 
exclusiveness which would keep the education of the 
solicitor jealously apart from that of the barrister, 
and have persuaded leading men in both branches to 
combine for the purpose of obtaining, so far as prac- 
ticable, a common education. How far such a com- 
mon education is practicable is a matter of detail, 
which will have to be worked out further on. Enough 
for the present that a common purpose has united 
both branches in a sensible and cordial alliance. 

Moreover, the promoters of the movement have 
wisely declined to be controlled by any merely local 
influences or traditions. It is true they have assumed 
that London will be the educational center of the new 
system, that there must be a metropolitan school of 
law, with its staff of teachers and board of examin- 
ers. But this, as Mr. Grant Duff long since pointed 
out, is a local necessity. The universities can never, 
under the most favorable circumstances, do more for 
the ordinary student intended for the pursuit of a 
profession, than train him for the acquisition of spe- 
cial professional knowledge. ‘‘ What the universities 
have mainly done — what I found the university did 
for me,’”’ said Carlyle, himself the most distinguished 
student of the university whose students he was ad- 
dressing, ‘ was that it taught me to read in various 
languages and various sciences, and for the rest, in 
regard to all your studies here’’ (at Edinburgh), 
“and whatever you may learn, you must remember 
that the object is not particular knowledge that you 
are going to get higher in technical perfection, and 
that sort of thing.’’* 

The final and special professional school must be 
where the professional practice goes on, and where 
the professional training may be best had. Whatever 





* Address as Lord Rector to the students of Edinburgh 
university. 7? 





changes may be effected in the direction of localizing 
our piocedure, the most important legal work of the 
country will always come to London. There also the 
ability and experience of both branches of the profes. 
sion will always be mainly found; for there the 
higher professional prizes must always be sought. It 
would be idle, therefore, to talk of creating the new 
educational machinery anywhere else than in Lon- 
don. At the same time the promoters of the movye- 
ment have made it clearly understood, that every 
encouragement will be afforded to the study of juris- 
prudence in its purely scientific aspect, not only at 
the older universities, but wherever opportunities for 
promoting the study offer. Hence it is that the pro- 
fessors and readers whose names we have given haye 
joined the council of the association, and expressed 
their intention of giving it their assistance, without, 
of course, committing themselves to any details, 

The relations which the association has already suo- 
ceeded in establishing with the societies, hitherto 
more or less representing both branches of the pro- 
fession, make us hope that one of the most difficult 
and delicate parts of its task, that of obtaining the eo- 
operation of existing vested interests, is almost accom- 
plished. The course which it has taken has been at 
the same time decided and conciliatory. In its pre- 
liminary statement no doubt was left as to the scope 
of its action — the establishment of a law university 
or school in London, a complete and thorough system 
of legal education, and a satisfactory method for test- 
ing the results of such education. In plain language, 
the inns of court and the incorporated law society 
were informed that neither could supply this want, 
But anxious, to use the words of its president, “ todo 
nothing and say nothing which might, in any way 
whatever, throw difficulties in the way of those who 
could help them in forwarding the cause,” the com- 
mittee, both in its printed statement and its private 
communications with all of the societies, earnestly 
drew attention to the fact that they might afford inval- 
uable help by taking part in the organization which 
would be required. In this way it has appealed directly 
and impressively to the good sense and right feeling of 
the benchers, and the appeal has been answered in 4 
way which has taken a large section of the profession 
and the outside public by surprise. Before the long 
vacation, the middle temple, “in a manner quite 
worthy of the zeal which it has at all times exhibited 
in the cause of legal education, had responded most 
generously, and had not only appointed a committee 
to communicate with the council of the association 
and with the committees of the other inns of court, 
but had recorded its approval of the views of the ass0- 
ciation. 

“‘ Gray’s inn had not gone quite so far, though it had 
substantially done the same thing. It had appointed 
a committee with power to communicate with their 
council and with the committees of the other inns of 
court, with a view to the promotion of the same object. 
Lincoln’s inn had not thought it expedient at present to 
go so far, but he” (Sir Roundell Palmer) “ hoped and 
believed that it was only because they desired to move 
gradually, and see their way before going further.” 
* Indeed, as the speaker whom we have just quoted 


— 


* Address of Sir R. Palmer, in Lincoln's Inn Hall. 
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observed, “the fact that they were met there that day , 
to organize the association and appoint its council 
might, if other reasons were wanting, justify their 
hesitation, and their resolve to wait for a future day 
before communicating with them.” 

Though a majority of the members of its council 
have formed the council of the association, the Incor- 

Law Society have not, up to this time, signi- 
fiedin their corporate capacity their formal decision 
to co-operate with the association; but stated, in their 
reply to the invitation of the association, that “ they 
considered they ought not, as representing so large 
a proportion of the practicing attorneys and solicitors, 
toexpress their approval of the objects of the associa- 
tion, without ascertaining, as far as practicable, the 
yiews and opinions of the profession.” Since this 
resolution was passed, nearly four months have 
elapsed. We trust that when the association enters 
upon the second and most important part of its 
mission, it will find this society, which has so faith- 
fully discharged its duty as the pioneer of legal edu- 
cation, accepting, on behalf of the other branch of the 
profession, a new position and larger duties, and that 
it will become part of the new organization. It is 
right to add that the Metropolitan and Provincial 
law Association, and the leading provincial law 
societies, have passed resolutions declaring the ob- 
jects of the association ‘“‘ worthy of all who take an 
interest in the welfare of the profession.”’ 

As we have already observed, the most difficult 
and delicate part of the work which the association 
has taken in hand still remains to be done. It is 
much to have obtained a general and hearty recogni- 
tion of the soundness of the principle on which the 
movement is based. But to embody that principle 
in a harmonious and efficient organization will task 
the patience, the tact, and the energy of the executive 
committee of the council to which the duty has been 
intrusted. The manner in which this committee has 
been selected shows clearly that one of the most for- 
midable of their difficulties, that, namely, of making 
the scheme meet the views and needs of all the in- 
terests involved in it, has been realized and provided 
for. The inns of court, the Incorporated Law Society, 
the universities, are all represented by men who best 
know what is wanted in their respective directions, 
and where they can and ought to make concessions. 
In the hope that we may afford them some slight 
assistance in their arduous labors, we venture to make 
the following suggestions with respect to the future 
work of the association. 

In the first place, proposals for narrowing the scope 
of the scheme will be made on all sides by obstruct- 
ive, or timid, or crotchety advisers. These proposals 
must be rejected without hesitation. If the pro- 
moters of the presentagitation have judged rightly 
in the matter, the time has come for a comprehensive 
reform, and the public mind is prepared for it. To 
ask, therefore, for some petty installment, some piece 
of tentative machinery, or some clumsy adaptation of 
existing machinery, would be sheer folly. Any such 
makeshift would be sure to prove unworkable, would 
diseredit the movement, and postpone all real reform 
indefinitely. Then, again, the committee must be 
Prepared for endless minute objections to the details 





of their scheme, whatever shape it may ultimately 


take. As an illustration of what we mean, we will 


| take the observations of Sir George Young, in the 


paper read by him before the juridical society in May 


| last. The tone of that paper reflects the highest credit 


upon the writer. He approves, without any reserve, 
of the general objects which the association aims at 
achieving — the improvement, namely, of the official 
provisions for imparting legal instruction, and the 
substitution of an examination for the present 


| system under which access is had to the pro- 
| fession. 


He welcomes the idea of concentrating 
the educational provisions for both branches of the 
profession into one school of law. Comparing the 
scheme of the association with that proposed by the 
royal commission of 1854, he even goes so far as to say, 
that, “‘ altogether, the difference between them may 
be said to amount to this, that this scheme will work, 
while that of the commission will not.” But, though 
Sir George Young is quite free from the narrow pre- 
judices which have hitherto obstructed all reform, he 
is not free from a certain academic narrowness, which 
prevents him from dealing with a practical ques- 
tion in a broad, practical, common-sense way. The 
term “ university,’’ attached to the proposed educa- 
tional organization, jars upon his too critical and 
sensitive ear. It is no doubt, strictly speaking, an 
obvious misnomer, and, not the less so, because, as 
Sir George Young tells us, Sir Edward Coke so de- 
scribed the inns of court in a rhetorical flourish, or, 
because the commission of 1854 tried, by an equivo- 
cal confusion, to defend the use of the word on 
etymological grounds. But the use of the word in 
this instance can do no harm, for it can lead to no 
misconception. No father who articles his son, or 
enters him at one of the inns, would ever be misled 
by it into the notion that the “ Law University of 
London” was going to give the youth a general as 
well as a professional education. ‘‘There is some- 
thing attractive,’ as Sir George Young naively ad- 
mits, in the name of a university, and we doubt 
whether the inaccuracy of the term would strike 
many, even of the Cambridge fellows. It certainly 
did not occur to Mr. Lowe—no mean authority on 
academical education —for we find him speaking of 
the inns of court as “‘a university in a state of decay.” 

The objection urged by the same writer to the giving 
of the professional degrees of associate and bachelor 
of laws has more practical force, though, as regards 
the degree of bachelor of laws, he quite misunder- 
stands the value of what he calls a “real” as com- 
pared with a professional degree. If the new system 
of legal education and examination is thoroughly car- 
ried out, a degree in law granted to the student for 
the bar would necessarily represent some special pro- 
fessional knowledge, over and above the very mod- 
erate, general education of the passman, and over and 
above any theoretical knowledge of jurisprudence 
acquired from the university law teachers. We are dis- 
posed, however, to agree with Sir George Young in 
thinking that the distinction implied in these degrees 
would not be worth the machinery required for 
conferring them as mere pass degrees, But it 
should be borne in mind that of late years the 
profession of an attorney has undergone a marked 
change, both in its character and position. The 
interests dealt with have greatly increased in com- 
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plexity and importance, and it has become quite 
clear that no man can be an efficient general practi- 
tioner in law, an adviser upon whom clients can rely, 
unless he has received not only a general education 
quite equal to that received by the candidate for a mas- 
ter’s degree at either Oxford or Cambridge, but a special 
knowledge of the principles of law, which neither of 
those universities can, on their own admission, afford. 
This fact, coupled with the fact that the average pro- 
fessional income of attorneys is far higher than that 
of barristers, has naturally attracted the educated 
good sense of the country, and many of the younger 
members of this branch are graduates of Oxford, 
Cambridge, or London. But, while in London and our 
larger provincial towns there is plenty of business of 
a character which requires men of considerable edu- 
cation to do it properly, there is, throughout the 
country, a kind of practice which can be done by 
inferior men — men who can only enter the profession 
at all through a very moderate pass examination. It 
is, we think, scarcely fair that every one who becomes 
an attorney should be confined to this low test of fit- 
ness; and it has been urged on their behalf, that if 
they concur in a common and comprehensive scheme 
of education, those students who, after presenting 
themselves for the higher examination which would 
qualify them for a call to the bar, decide to become 
attorneys, should carry into their practice as attor- 
neys some mark of their having passed this higher 
examination. But all these points are merely mat- 
ters of detail, and are given merely as instances of the 
criticisms which must be expected. It is when Sir 
George Young comes to deal with the method of or- 
ganization, that he shows how possible it is for able 
and earnest men to imperil the very reform which 
they advocate, through inability to look at a question 
except from one stand-point. Starting with the prop- 
osition that “the needs of candidates tend to call 
into existence the teaching which they require,” he 
seriously proposes that the association shall confine 
itself, in the first instance, to creating this demand for 
good teachers by creating a proper examining body ; 
and he adopts as a model the civil service commis- 
sion. “Get an efficient body,” he says, “to set the 
examinations,’’ and the good teachers will answer 
to the demand for good teaching, which will be 
immediately created. But what would the Incorpo- 
rated Law Society—what would the inns of court say, 
to a proposal for superseding them and their func- 
tions by a board of a similar character to the civil 
service commission? We do not hesitate to say that 
these bodies would withdraw at once from all co- 
operation with the association, if it confined itself to 
such an attempt, and that the public, regarding the 
association as a failure, would see it collapse without 
a single protest. 

Here we have a striking instance of a proposal for 
piecemeal or tentative reform, which should not be 
entertained fora moment, Even if the ground were 
clear, we think that such a puny attempt to create a 
great educational machinery would fail signally. It 
is quite true that the inns of court are not colleges, 
and probably can never be converted into colleges. 
It is quite true that, in the strict sense of the word, 
no school of law in London can afford collegiate 
education. It is quite true that the ordinary articled 





clerk of to-day, set to work in the office at seventeen, 
and only spending one year of his time in 
has not the same advantages of general education ag 
the graduate who leaves the university at twenty-two 
to enter at the temple; that the special professional] 
teaching which suits the one will therefore fall short 
of that required by the other, and that the examina. 
tion must be adjusted in each case to different stand- 
ards. But, if this teaching is to be afforded, and these 
examinations are to be held in London, if both branches 
of the profession are to unite for this purpose, if pub- 
lic opinion is to be brought to bear effectually on the 
whole question in parliament and elsewhere, and 
existing organizations are to be pressed into the ser. 
vice, the association must not listen to any sugges. 
tions for any curtailment of their schemes, That 
section of the governing body in each inn which 
regards all changes as an evil, will, when they find 
some change inevitable, propose to compound for the 
minimum of change. They will offer to appoint 
an additional reader, or to cancel that rule recogniz- 
ing a year’s reading, or rather, attendance in cham- 
bers, as a sufficient qualification for a call, with which 
they paralyzed the attempt made in 1852 to create 
something like a school of law. To all such propos- 
als we hope the association will reply, by stating that 
their duty is to provide a thorough system of legal 
education and examination, and by applying to the 
crown for a charter incorporating a university or 
school of law. The suggested heads of this charter 
have already been issued for consideration, and 
though, when it comes to be drawn up, modification 
will no doubt be found necessary, we believe that it 
substantially embodies the real requirements of the 
profession. It proposes to vest the government ina 
senate, which is to be constituted as follows: The lord 
chancellor, the chief justice and the attorney and 
solicitor-general are to be ez officio members. The 
crown is to have the power of appointing a certain 
number of nominees, who will, no doubt, be men of 
eminence. A similar power of nominating mem- 
bers is to be given to each of the three universi- 
ties of Oxford, Cambridge and London, so that the 
schools of law in each may be properly represented, 
and help, as well as share, in the re-organization 
of legal education. A certain number of members 
are to be elected by the benchers, and a certain num- 
ber by the barristers of each inn. The Incorporated 
Law Society, the Metropolitan and Provincial Law 
Society, and provincial incorporated law societies, are 
also to appoint a certain number of nominees, In 
this way, every vested interest affected by the pro- 
posed charter will be represented in the governing 
body. Of course, a senate thus elected is open to the 
objection that it is too mixed and too large a body to 
be efficient. No doubt it would be better, if it were 
practicable, that it were composed exclusively of 
efficient working men. But, in order to create such 
a body, all the conditions must be disregarded which 
must be observed by the promoters, if this movement 
is to succeed, while, on the other hand, it will be poe 
sible, by judicious arrangement, to render this ap- 
parently unwieldy body thoroughly efficient. 

The association is about to lay the foundation of 4 
national law school, which will not only meet profes 
sional need, but afford to the general public oppor- 
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tunities for the study of jurisprudence. That these 
foundations should have long ago been laid by the inns 
of court is clear; but it was as judicious as it was in 
good taste, to offer them an opportunity of associating 
themselves with the movement. For though the 
association carefully disclaims the intention of in any 
way dealing with the funds of these societies, and 
to meet its expenses by students’ fees 
alone, its scope and usefulness would of course be 
largely increased if it were assisted by the large en- 
dowments of these societies. It is notorious that 
the benchers of each inn are divided into two par- 
ties, one opposing all change, the other— which is 
daily growing in numbers and influence — strongly 
in favor of applying their funds to educational pur- 
As soon, then, as the inns of court accept the 
invitation of the association, as we hope and believe 
they will, the obstructive party will not be able to 
resist much longer the combined influence of the 
progressive party within their respective bodies, and 
the outside pressure of professional and public opin- 
ion. We may, therefore, reasonably expect that when 
thescheme of the association has been matured and 
accepted by the profession and the country, the con- 
ciliatory course it has adopted with respect to these 
yested interests will bring about the restoration of a 
great endowment to its legitimate object. That the 
incorporated law society should be asked to become 
part of an organization which absorbs, in order 
to enlarge, the functions they have so well per- 
formed, is an act of simple justice. And it is 
only fair that, if the other branch of the profes- 
sion is to be associated with the movement, its 
members, both in London and the provinces, should 
be properly represented. At the same time, it must 
be admitted that a purely professional governing 
body could not be expected to deal with the subject 
of legal education in a way which would completely 
meet existing wants. Though mutual concessions 
would probably reconcile any differences arising from 
the distinction between the two branches, a certain 
narrowness of tone would inevitably be displayed by 
a senate composed exclusively of barristers and 
attorneys. We are glad, therefore, to find that this 
evil has been met by the introduction of an important 
lay academic element into the constitution of the gov- 
erning body. The crown, in making its appoint- 
ments, will, no doubt, seiect laymen of distinction 
wherever they can be found, and the representa- 
tives of the universities will be men whose 
culture and experience as teachers will correct 
any tendency to make the school a mere school for 
practitioners. The association has shown its wise 
determination to associate the law teaching of the 
Universities with its own, by providing, in the sug- 
gested heads, that ‘every person who has obtained a 
degree in arts at any of the universities of the United 
Kingdom shall be exempted from the necessity for 
passing any preliminary examination, and by giving 
the senate power to relieve any person who has satis- 
factorily passed an examination in law at any such 
university from the necessity of passing the interme- 
diate examination, and to shorten his course of study 

in London.” 

Although the association expressly states in its 
circular that it is not pledged to any details, it will be 
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clear to our readers that the sketch it has drawn up 
has been the result of much careful consideration. 
We think that it contains the outline of a scheme 
which, with some modification, will fulfill the pur- 
pose for which the association has been formed. 
Without attempting to destroy any existing institu- 
tion, it proposes to bring together and unite forces 
already in opetation in a harmonious and consistent 
organization. That it may prosper in its mission, 
must be the wish of every Englishman who thinks 
that the study and the practice of our law should not 
remain a reproach among civilized nations. For, to 
quote the words of their circular, “it is only by 
means of the establishment of some such law college 
or university as is here proposed, and the succession 
of teachers and writers which it would insure, that 
we can hope to see arise in this country a school of 
jurisprudence worthy to be placed side by side with 
the great schools of France and Germany.” 








HUMOROUS PHASES OF THE LAW. 
XIV. 


A SOCIETY FOR THE PREVENTION OF CRUELTY TO 
LAWYERS. 


I have lately experienced two severe shocks upon 
my nervous system. This fact has led me to contem- 
plate the propriety of establishing some system of 
protection for lawyers. Of course, it is conceded that 
as a class we are utterly reprobate and given over, 
and that when we die we must, nearly all of us, go to 
the bad. However, as in that event, we shall un- 
questionably be accompanied by a vast majority of our 
clients, much of the bitterness of that reflection is ex- 
tracted. But it is cruel for a person of superior 
genius or virtue to be continually crowing over one 
to whom Providence has been less bounteous, or 
Satan more attentive. It is naughty to throw stones 
atadrunken man. And so it is wrong for clergy- 
men and other sinless and untempted men, to twit 
us lawyers with our fallen condition. Now my idea 
is, that we ought to band together for self-protection 
against these angelic assaults, or that the state ought 
to furnish a system of police for our defense. I am 
usually very particular, when I go out of town to 
court, to conceal every thing indicative of my profes- 
sion, but in going to Albany the other day, I forgot my 
accustomed caution, and tied my bundle of papers 
with red tape. On the cars I was sharply scrutinized 
by a dyspeptic and saintly gentleman, who looked 
too good for this world, and out of whose shoulders 
I expected momentarily to see a pair of wings sprout- 
ing; presently he approached me, and, in a hollow 
voice, asked me if I were not a lawyer —much in the 
manner that you would ask one if he were not 
the devil. I replied, in a deprecatory manner, that I 
was one of that unhappy and despised race. There- 
upon he pressed upon me a printed paper, at arms’ 
length, as if I were a leper, and hastily retreated. I 
read the paper, which was in the words and figures 
following: 

“ AND THEN ?”’ 
“A young man, whom I had known as a boy, 


came to an aged professor of a distinguished conti- 
nental university with a face beaming with delight, 
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and informed him that the long and fondly cher- 
ished desire of his heart was at length fulfilled, his 
parents having given their consent to his studying 
the profession of the law. As the university presided 
over by his friend was a distinguished one, he had 
repaired to its law-school, and was resolved to spare 
no labor or expense in getting through his studies as 
quickly and ably as possible. In this‘strain he con- 
tinued for some time; and when he paused, the old 
man, who had been listening to him with great 
patience and kindness, gently said, “‘ Well, and when 
you have finished your career of study, what do you 
mean to do then?” ‘Then I shall take my degree,” 
answered the young man. 

“ And then?” asked his venerable friend. ‘“ And 
then,” continued the youth, “I shall have a number 
of difficult and knotty cases to manage; and shall 
attract notice by my eloquence and wit and acuteness, 
and win a great reputation.” 

“And then?” repeated the aged man. “ And 
then!” replied the youth; “‘ why, then there cannot 
be a question I shall be promoted to some high office 
in the state, and I shall become rich.” 

“And then?” “And then,” pursued the young 
lawyer, “then I shall live comfortably and honorably 
in wealth and respect, and look forward to a quiet and 
happy old age.” 

“ And then?” repeated the old man. “ And then” 
said the youth, “and then—and then—and then I 
shall die.’”’ Here his venerable listener lifted up his 
voice and again asked with solemnity and emphasis, 

“And then?” Whereupon the aspiring student 
made no answer, but cast down his head, and in 
silence and thoughtfulness retired. This last, ‘‘ And 
then ?”’ had pierced his heart like a sword, had darted 
like a flash of lightning into his soul, and he could not 
dislodge the impression. The result was, the entire 
change of his mind and course of his life. Abandon- 
ing the study of the law, he entered upon that of 
divinity, and spent the remainder of his days in the 
labors of a minister of Christ.— No. 154 American 
Tract Society.” 

Now, one of the main purposes of my society for 
the Prevention of Cruelty to Lawyers would be to 
issue tracts aimed at other people than lawyers — say 
clergymen, for instance. Adopting the foregoing 
courteous and winning exhibit as my model, I would 
suggest the following: 


AND THEN? 


A young man, who never was a boy, came to an 
aged professor of a distinguished law school, with a 
face full of gravity, and informed him that the long 
and fondly cherished desire of his heart was at length 
fulfilled, his parents having given their consent to his 
studying the profession of divinity. As the univer- 
sity with which his friend was connected was a dis- 
tinguished one, he had repaired to its divinity school, 
and was resolved to spare no labor or expense in get- 
ting through his studies as quickly and as ably as pos- 
sible. In this strain he continued for some time; and 
when he paused, the old man, who had been listen- 
ing to him with great patience and kindness, gently 
said: ‘‘ Well, and when you have finished your career 
of study, what do you mean todo then?” “Then I 








shall take my degree,” answered the young man, 
“And then?” asked his venerable friend. “ And 
then,” continued the youth, “I shall have a great 
many knotty and difficult dogmas to reconcile with 
common sense, and shall attract notice by my elo- 
quence, my dignity, and my abuse of lawyers and 
other bad men, and shall claim to wield the power of 
the Almighty in condemning to perdition all clergy. 
men and other Christians who shall dare to differ 
from me in opinion, and the members of all profes. 
sions who shall dare to contend with the clergy fora 
share of the respect and confidence of their fellow- 
men, and shall win a great reputation.”’ ‘* And then?” 
repeated the aged man. “And then,” replied the 
youth, “‘why then there cannot be a question I shall 
be called by some wealthy congregation, and shall 
marry a rich wife.” “And then?” “And then,” 
pursued the young divine, “then I shall live com- 
fortably and lazily in wealth and respect, and look 
forward toa quiet and happy old age.” “‘ And then?” 
repeated the cld man. “And then,” said the youth, 
“and then—and then— and then I shall probably 
die.”” Here his venerable listener lifted up his voice, 
and again asked, with solemnity and emphasis; 
*“ And then?” Whereupon the aspiring student made 
no answer, but cast down his head, and in silence and 
thoughtfulness was retiring, but as he got to the door, 
he slowly and sadly answered: ‘‘ Why then I suppose 
I shall be sorry I wasn’t a lawyer.” This last “and 
then ?”’ had pierced his heart like a sword, had darted 
like a flash of lightning into his soul, and he could 
not dislodge the impression. The result was the en- 
tire change of his mind and course of his life for the 
better. Abandoning the study of divinity, he entered 
upon that of the law, and spent the remainder of his 
days as an honest, useful, and civil lawyer. — No. 154 
Society for the Prevention of Cruelty to Lawyers. 

Another main purpose of my society would be to 
keep track of and refute the misrepresentations — (I 
desire to be gentlemanly in my choice of words) —of 
authors. And now for my other shock. One of the 
most charming writers in English literature is Arthur 
Helps, author of “‘ The Spanish Conquest in Amer- 
ica,’ “Friends in Council,’ ete. In one of his 
earlier works, ‘“‘Companions of my Solitude,” in the 
course of a gloomy view of law and lawyers, he says: 
“These evils are not of yesterday, or of this country 
only; I observe that the first Spanish colonists in 
America write home to the government, begging chem 
not to allow lawyers to come to the colony.” Now 
here is where my other shock comes in. If the au- 
thor had cited Herod as an example of philoprogeni- 
tiveness; Nero as a model of filial affection; Alaric, 
Attila and Genseric as peace-makers; Philip Second 
as an advocate of civil and religious liberty; Henry 
Eighth as a precedent for conjugal fidelity; or Jim 
Fisk as possessed of common honesty; my nervous 
system would not have undergone the shock that it 
experienced at hearing him cite the antipathy of “ the 
first Spanish colonists in America,” as any thing 
against lawyers. 

Who were “ the first Spanish colonists in America,” 
and what was the moving principle of their emigra- 
tion? They were a crowd of adventurers and vaga- 
bonds, who came to this country to subsist on the 
stolen gains and labors of other men—a pack of 
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thieves and cut-throats, who, starting out under the 
panner of church aggrandizement or maritime dis- 
every, through the auri sacra fames fell into the 
most dreadful course of oppression and injustice that 
the history of the world records — oppressions on an 
amiable and unoffending race, whom in some instan- 
es, as for example in Cuba, they almost extermi- 
pated in their mad and wicked hunt after money 
without labor. The roasting of Indians was a pursuit 
jn which lawyers would have been of no use. Such 
mild-mannered gentry as Pizarro and Cortez needed 
no rascal attorneys to aid in their efforts for the con- 
yersion of heathen Mexicans and Peruvians, as re- 
erded by the Spanish historians. Where law and 
justice are unknown lawyers are superfluous. Fair 

was a consideration that did not enter into the 
plans of “‘ the first Spanish colonists in America,” and 
so those of them who survived the ravages of venereal 
diseases on their first arrival, unanimously besought 
the government to keep the lawyers at home, in order 
that they might ravage, slay and extort, unchecked 
by courts of justice. They wanted such a state of 
things as Pat wrote to his brother in Ireland was 
therule in this country— “no hangin for stalin.” I 
wonder that Mr. Helps did not also quote the remark 
of Peter the Great on his visit to England, that he 
had but two lawyers in his dominion, and meant to 
hang one of them on his return; or that of Jack 
(ade’s friend who said, “the first thing we do, let’s 
killall the lawyers.”’ The truth is that lawyers can- 
not fourish except in a free and enlightened country, 
and their numbers and influence are in proportion to 
the degree of freedom and enlightenment. I dare 
wy there are not many lawyers in New Zealand or 
China. There are only some eighteen hundred in 
Prussia, although I look for their rapid increase there 
under the influence of recent events. In France we 
find twelve thousand, in Great Britain thirty thou- 
sand, and under the government founded in the idea 
of fair play and absolute equality before the law, we 
have forty thousand of this incendiary class. In the 
face of such facts, Mr. Helps should not cite the opin- 
ion of “the first Spanish colonists in America,” nor 
of the fiends in perdition, although I dare say these 
admirable characters would agree in the desire to 
suppress the lawyers. 

Asubsidiary purpose of my society would be to 
keep the newspapers honest in their reports of law- 
suits and remarks about lawyers; nothing unreason- 
tbleshould be required of them. If one report in 
three were moderately correct, it is all that could be 
exacted. So when a man pleads guilty of the offense 
of legally registering himself as a voter, for which 
thejudge in his mistaken zeal sends him to prison 
the day before election, refusing to allow him the 
customary privilege of stopping over to vote next 
Morning; and when that excellent and incorrupti- 
ble newspaper, the New York Planet, which never 
changes its politics, ‘‘ unless it clearly sees it to be 
inthe path of duty,” as the Rev. Mr. Cream Cheese 
replied, when asked to marry an heiress—denounces 
the judge and threatens him with impeachment, our 
profession, naturally ashamed of the judge and 
ifraid of the newspaper, should instantly circulate 
‘subscription paper to raise money to buy off the 
Planet, or, in case of failure, to pension the judge on 





his retirement. All of us, from the judge who is 
always delivering an “impartial and comprehensive 
charge,’’ to the advocate who never makes any but 
an “able and eloquent effort,’ feel the power of the 
press; but we know too, that pecuniary offerings 
soothe the terrible deities who preside over it, and 
allay their just wrath, and consequently, my society 
should establish a sinking fund, to provide against 
the virtuous spasms of the Planet, and other like 
newspapers, 

Another minor purpose of my society would be to 
protect lawyers against law reports, If we were ex- 
pected only to know the contents of the reports, 
that we could get along with; but when we are re- 
quired to pay for them, that strikes home. Not only 
this, but how is one going to house them? If How- 
ard and Barbour go on much longer, every lawyer 
will be forced to hire a rope-walk to keep his books 
in. Oh for some Omar or Von Moltke, to burn some 
new Alexandria or Strasbourg with all the law re- 
ports! A pension list must be made for the reporters, 
conditional on their issuing no more reports, or, at all 
events, not more than one or two volumes a day. 

I would also have my society suppress bar meet- 
ings on the death of lawyers. This I put mainly on 
the ground of the poverty of our language in adjec- 
tives, and its utter inadequacy to describe the vir- 
tues which pertain to us from the moment we die. 

Perhaps I may think of some other things for my 
society to do, but these are all that now occur to me, 
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PRUSSIAN TENURES, 


REFORMS OF TENURE AND CONVEYANCING IN THE 
UNITED KINGDOM. 


The philosophy of land tenure attracts attention 
generally in proportion to the density of population. 
In new or newly-conquered countries there is no 
pressure of population against the soil in the one case, 
and the strong arm of feudal power settles the ques- 
tion of right in the other. The Gothic nations which 
overran Europe in the Middle Ages, and at the pres- 
ent day are still pursuing their course to the sweet 
waters of the Bosphorus, or the equally beautiful and 
less enervating coasts of Southern Europe, possessed 
more extensive regions than they could effectually 
colonize on any principle except the feudal. Military 
and cast-iron tenures thus grew up in France, Eng- 
land, and most of the European continent. The best 
extant specimen of feudal jurisprudence is to be found 
in the laws of the island of Jersey, which, being an 
appanage of the British crown in consequence of its 
Norman origin, and forming no part of the United 
Kingdom, still preserves its medisval jurisprudence 
almost untouched by the improving hand of time. 

The difficulty of emancipating land from the shackles 
of feudal technicality is keenly felt, when the popula- 
tion increases rapidly, as in the case of Ireland, while 
the propriety of the soil mainly belongs to an adverse 
and alien race. We gave (ante, No. 45) asketch ofthe re- 
cent attempt of the British legislature to smooth, by the 
potent hand of parliament, the many furrows of care 
that darken the paths of the Irish tenant; and we 
also endeavored to point out some of the defects of 
that measure. It is, however, in principle, a fair at- 
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tempt to deal with a very difficult question. For so- 
cialism, if applied to land, will very soon extend its 
ravages to every description of property. Still, as 
the Irish soil was owned by a class of persons whose 
plowshares represented the swords and spears of suc- 
cessive armies of confiscators, the peculiar circum- 
stances of the case justify Mr. Gladstone’s conciliatory 
designs. It isnot improbable, however, that the good 
intentions of the premier may prove but so much 
Tartarean pavement to the objects of his bounty, and 
that, instead of enjoying with delight the fruits of the 
tree of liberty, they may find themselves banished 
from the scenes of their youth, and destined ulti- 
mately to still greater sufferings. 

The leading defect of the tenant act is, that it seeks 
to accomplish indirectly what would be very hard to 
be effected, even by the most direct and plain-spoken 
means. Parliament wished to stop the ejectment of 
tenants. Instead of prohibiting this point-blank, ex- 
cept for non-payment of rent, to be fixed by a valua- 
tion, it places certain indirect impediments in the 
way of ejectment. The act is thus in the nature of a 
feigned issue, which is expected to decide the merits 
of the case. But this expectation may be neutralized 
in a thousand ways. A feigned issue is the best mode 
of deciding a particular question of law, once that such 
an issue has been decided judicially to have that effect. 
But, to excogitate de novo the trial of questions of 
right or fact, by feigned and indirect issues, is as silly 
as it is ambitious, particularly when the issue dislo- 
cates the whole technical system by the previous 
harmony of the parts of which it was suggested. The 
protean landlord, with the aid of a few guineas, can 
shuffle off the mortal coil which the legislature in- 
tended to be fatal, and thus afford another example 
of the superiority of law to legislation. Let us, how- 
ever, now pass from the consideration of the Irish law, 
as settled or unsettled by the last act, to a review of 
the land system of another densely peopled, but well 
governed, country, which now occupies the foremost 
place on the political maps of Europe. 

The rise of the Prussian dominion is the most im- 
portant event in the history of the present century. 
The First Napoleon represented the temporary dicta- 
torship which all republics occasionally require. He 
was hated, therefore, by all the monarchical states of 
Europe, for the confusion as well as the order which 
he represented; and his downfall was so inevitable 
that few at first believed he had descended from Elba 
on his beloved France. Prussia has no one to oppose 
her control of the balance of European power — what 
is the gold of England worth as a counterpoise to mili- 
tary strength? Besides, she ought gladly see in Prus- 
sia, a nation of similar race and religion, a fixed 
point, which Russia must influence before she can 
threaten British supremacy in the East. Prussia will 
stop the way for England, as well as her old ally, 
France, while the ships of Chittim, indeed, in any 
event, can always command a passage by the cape, 
and sail safely even under the eyes of the double- 
horned Colossus of the North. England, therefore, is 
certain to oppose no effectual barrier to the consolida- 
tion of Germany; nor, though she had the will, has 
she power to prevent it, if the tide of French subju- 
gation, turned for the second time from Orleans, shail 








not suffice to roll back the analoge along the course 
it descended. 

Horace informs us that, after periods of war, the fing 
arts began to be cultivated with much care in the 
empires of antiquity. Warlike glory generally thug 
precedes literary fame. Perhaps it is a desire to 
reveal the renown of the warrior that stirs the peace. 
ful bard to conquest. However, in Prussia’s case, the 
Goth comes, not to destroy, but to enrich classic ciyilj. 
zation. The incursion of the barbarians brings with 
it customs and manners of the Germans, which any 
nation may study with profit. 

In passing, however, from politics to jurisprudence 
proper, or its more kindred provinces, the land sys. 
tem of Prussia deserves peculiar attention. The 
chief characteristic of the reforms in tenure effected 
by Stein and Hardenberg appears to be as follows: 
Mr. Bright proposes to apply the same laws to Ireland, 
A Prussian farmer pays, suppose, £100 a year as rent, 
He applies to the state to buy for him the fee and 
inheritance of his holding. This the state does, 
through the agency of one of its land banks, in the 
following manner: The value of the head rent is, say, 
at twenty years’ purchase, £2,000. The government, 
on its own credit, borrows this sum and pays it to the 
landlord, into whose shoes the respublica then steps, 
The tenant continues to pay exactly his old rent to the 
state, until, after the lapse of no very long period, 
the state informs him that he has paid off the £2,000, 
and is now a peasant proprietor. The government 
paid only three per cent for its loan of £2,000. Of the 
£100 annual rent paid by the tenant, therefore, only 
£60 was necessary to pay the interest on the loan, 
The remaining £40 is invested as a sinking fund at 
compound interest, by the government, for the bene- 
fit of the tenant. When this sinking fund reaches 
£2,000, he is his own landlord. No matter whether the 
number of years’ purchase is more than twenty, or 
the rate of interest paid by the government is more 
than three per cent, under any circumstances, the 
tenant sooner or later necessarily becomes his own 
landlord without any increase of his rent. 

The price of land being everywhere regulated by 
the rate of interest, and the government of every 
state being able to borrow at lower rates than its 
subjects, it follows that it can purchase land more 
cheaply than its lieges, through the medium of credit. 
The difference between the rates at which the govern- 
ment and its subjects can borrow represents and con- 
stitutes the annual afflux to the sinking fund for re- 
demption of the principal of the loan. The Prussian 
system is probably abused often by collusive dealings 
between landlords and tenants, who, after humbug- 
ging the government, depart to the free and independ- 
ent soil of the United States. The theme would be 
useless and inoperative in Ireland, unless rendered 
compulsory, as landlords and tenants in that kingdom 
are neighbors— not by any means, in a Christian 
sense, or likely to avail themselves of a merely per 
missive bill, such as the Prussian statute is. 

The Prussian land laws, though not calculated 
work a radical cure for Ireland’s grievances, may 
be safely applied tentatively to that country. Thos 
laws may do good; they cannot do evil, and cr 
tainly they cannot render the tenure of land there 
less.secure than it has hitherto been. Other 
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forms, which British law generally greatly requires, 
are the repeal of the common-law rules respecting 
freebold leases and entails. Most of the Irish soil, 
and some portion of that of England, are leased, 
especially by ecclesiastical corporations, for lives, re- 
newable forever. These leases are sometimes made “‘ to 
commence from the first day of May next ensuing;’’ 
and are consequently void, being freeholds commenc- 
ing in futuro. Where a private proprietor is the 
grantor, his leases, being very often made, perhaps 
y, without the aid of counsel, are not unfre- 
tly thus drawn, and are, consequently, void. 
The 8 and 9 Vict. c. 106, which made the freehold lie 
in grant, is considered not to have affected the rule 
of the common law as to the invalidity of freehold 
limitations commencing in futuro. 

It was decided in Doe v. Saunders, 1; Fox v. Smith, 
that a recital of a lease should comprise the names of 
the parties, the consideration and the parcels. This 
decision renders almost all old settlements of prop- 
erty in Ireland invalid, for this reason: By an old 
Irish statute, the recital of a lease for a year was ren- 
dered as valid as the execution of an actual lease for 
that period in the case of a settlement by lease and 
release. An actual lease was still necessary in Eng- 
land where the conveyance was under the statute of 
uses, as it always was, down to the 3 and 4 Vict., 
which adopted the first mode of conveyance by reci- 
ta. But the decision in Doe vy. Saunders, as stated, 
has neutralized the beneficial provisions of the Irish 
statute, referred to in cases where the property was 
small and the fee to the conveyance proportionate. 
Both acts are now impliedly repealed by the 8 and 9 
Vict. c. 106, which constitutes the basis of the present 
conveyancing code in the United Kingdom. Ez post 
facto legislation, although generally to be deprecated, 
isabsolutely necessary to validate most Irish settle- 
ments twenty years old, or prior to 8 and 9 Vict. c. 
16, An age of thirty years facilitates the evidence 
of asettlement, but does not give validity to an in- 
strument inherently unsound or illegal ‘‘ on the face 
of it,” 

Estates tail are a fruitful source of litigation, both 
in Ireland and England. Many a testator fancies 
himself a tenant in fee, and devises his land accord- 
ingly. The issue in tail of the first donee discovers 
an old entail, which was never barred by fine, recov- 
ery or disentailing assurance, and so obtains the estate 
by descent, or rather per formam doni. With the 
will all mortgages and leases are likewise swept away 
by the beneficent statute de donis, and a number of 
persons (with the exception of judgment creditors in 
Ireland, prior to 1850, and, in England, prior to 1860, 
Sand 4 Vict. c. 38), find what they considered to be 
good security for their loans, to have yielded them 
only a damnosa hereditas in the shape of a costly law- 
suit. It is sometimes very difficult to tell whether a 
particular proprietor is tenant in fee or in tail, and 
whether any or all of the entails, affecting the land, 
have been effectually barred. Yet, in rich and culti- 
vated England, entails still flourish, and the magic 
Word “heirs,” alone, can give a fee. We are not now 
discussing the policy of tying up land for a genera- 
tion. This can be accomplished, even though entails 
are reduced to the common denomination of feehold, 





just as settlements of personality, which is not a sub- 
ject of tenure, are at present effected. 

The legal reforms which we have just sketched 
would, doubtless, be beneficial for both parts of the 
United Kingdom. But, in order to remove the deep- 
seated causes of Irish discontent, and to turn her 
brown bogs into really green valleys (which, at pres- 
ent, have only a poetic existence in several of the 
Irish counties), it is necessary to give the actual cul- 
tivator an interest in cultivating well. When this is 
accomplished, not by a feigned issue, but by the 
effective power of legislative will, we may hope that 
Ireland, as she resembles Germany in so many re- 
spects in the simplicity and purity of the natural 
veins of its thought, its love of romantic lore, and the 
fatherland of a talented, though disunited, race, will 
also become, if not successful in battle, at least dis- 
tinguished in the more glorious arts of peace, and in 
the expression of those earnest feelings of poetry and 
spirit, which have already enabled her sons to occupy 
high political ground in the free republic of the west. 


FORENSIC ORATORY IN ENGLAND, 


Our contemporary over the water— The Law 
Times — discourses as follows of forensic oratory in 
general and of Erskine’s oratory in particular: 

If it is possible to find beauties in reported speeches, 
we must conclude that when those speeches were 
delivered by the orator they excited a far higher 
admiration than when read by posterity. This re- 
mark would apply with very great force to the ora- 
tions of Lord Erskine, because they, in the main, had 
reference to questions which at the time were in- 
tensely interesting to the people. But on the other 
hand it is to be remembered that he was more than 
once on the unpopular side, and in respect of those 
occasions perhaps posterity is the more appreciative 
audience. 

In our former article we looked more particularly to 
Erskine’s training, and not so much to the results 
attained. Here, however, we will in the first place 
notice what we conceive to be some of the prominent 
features of his mind and style, which drew him sure- 
ly on without a failure and almost without a disap- 
pointment to what he himself described a position of 
wealth and prosperity. Charges of dishonor and 
covetousness are too commonly made against dis- 
tinguished lawyers, and sometimes by no means 
without foundation. The temptations which lie in 
the path of lawyers, whether eminent or not, are fre- 
quently of great power, and within the memory, if 
not within the experience, of the present generation, 
instances have occurred in which integrity has suc- 
cumbed, and names once revered and respected be- 
come by-words with the people. Looking back ona 
career like Erskine’s, it is a source of great gratifica- 
tion to think that the goal which he attained was at- 
tainable on the high principles which he made his 
boast. It is touching to notice his reference to the 
practical simplicity of his early teaching made at the 
close of his great speech in support of the rights of 
juries. “It was the first command and counsel of my 
youth,” he said, “always to do what my conscience 
told me to be my duty, and to leave the consequences 
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to God. Ishall carry with me the memory, and, I hope, 
the practice, of this parental lesson to the grave.” 
He added that he had had no reason to complain of 
the consequences of having followed this lesson, but 
he soon learned that the conscientious discharge of the 
duties of an advocate might subject him to the loss 
of royal favor and friendship, There are some, 
possibly, who think that a great name, even when it 
belongs to an advocate, ought to be withheld from all 
contact with one whom the decency and morality of 
the common standard of the day condemned. But 
we cannot concur in this, and hold a strong opinion 
that no advocate, be he whom he may, is justified in 
refusing a retainer. Erskine doubtless followed the 
dictates of conscience in defending Paine, and he lost 
his office of attorney-general to the Prince of Wales. 
At the very outset of his speech for the defense he 
referred to his own position. “ Every, man within 
hearing at this moment,” he said, “‘ nay, the whole 
people of England, have been witnesses to the calum- 
nious clamor that by every art has been raised 
against me. In every place where business or pleas- 
ure collects the public together, day after day my 
name and character have been the topics of injurious 
reflection.”” And for what? he asked, and the reply 
which he gave was that it was due to the fact that he 
had not shrunk from the discharge of a duty “‘ which 
no personal advantage recommended, and which a 
thousand difficulties repelled.” Then he boldly vin- 
dicated himself, saying, “‘I will forever, at all haz- 
ards, assert the dignity, independence and integrity 
of the English bar, without which impartial justice, 
the most valuable part of the English constitution, 
can have no existence. 

Erskine’s integrity and independence lend his 
character as an orator increased brilliance, and will 
do much to make his star shine brightly as long as 
the traditions of the bar exist. And now we will 
turn to another of his peculiarities as a speaker— 
earnestness. We noticed in our former article that 
he was not given to’ metaphor or simile, carefully 
avoiding to give meretricious ornament to his 
speeches. No one who understands thoroughly what 
the practice of the bar as a profession really is can 
fail to appreciate the value of earnestness of manner, 
even though the genuine emotion be absent. But of 
all human stages the one upon which bad acting most 
signally brings upon itself swift retribution, the 
forum is the most prominent. The thumping, bounc- 
ing, and gesticulating advocate is a wretched spec- 
tacle. His earnestness is, as a general rule, so palpa- 
bly the result of a stimulant of one kind or another, 
that, if it does not disgust, it at least repels sympathy. 
Such a man rarely fails to fall foul of his opponents 
or the bench ; and, indeed, we must attribute as much 
to his courtesy as to his devotion to his client’s cause 
much of Erskine’s uniform success. Mr. High, in 
his memoir, describes his presence as “ magnetic,” 
and observes that “ during his twenty-eight years of 
practice he never, save in one instance, said a harsh 
orunkind word to the counsel opposed to him ; and in 
that one instance he made ample amends by a frank 
and instantaneous apology.’’ But of his earnestness, 
of which we have spoken, Mr. High says: “ He rig- 
idly abstained from all that might endanger the safety 
of the case in hand, resisted every temptation to mere 








declamation which his exuberant fancy threw in his 
path, and won his verdicts not more by what he said 
than by what he refrained from saying.” But with 
consummate art he rarely lost the benefit of what he 
might have said. With a skill like that of a painter, 
who by asingle touch of his brush upon a picture 
may lead the imagination to conceive how 
more glowing colors might be thrown into it, s 
Erskine avoided tedium, and yet drew aside the 
curtain and awakened in the mind of his hearers his. 
torical memories which perhaps operated more forgj- 
bly than his own vivid descriptions would have done, 
Take, for example, his reference to the Christian 
martyrs in his speech for Lord George Gordon, “| 
will not follow the example the crown has set me,” 
he said, “‘ by making an attack on your passions on 
subjects foreign to the subject before you; I will not 
call your attention from those flames, kindled by 4 
villainous banditti, which they have thought fit, in 
defiance of evidence, to introduce, by bringing before 
your eyes the more cruel flames in which the bodies 
of our expiring, meek, patient, Christian fathers were 
little more than acentury ago consuming in Smith- 
field; I will not call up from the graves of martyrs 
all the precious holy blood that has been spilt in this 
land to save its established government and its re- 
formed religion from the secret villainy and the open 
force of Papists.”” Then he continued, with a little 
egotism to which he was somewhat -prone, “The 
cause does not stand in need even of such honest arts, 
and I feel my heart too big voluntarily to recite such 
scenes, when I reflect that some of my own and my 
best and dearest progenitors, from whom I glory to 
be descended, ended their innocent lives in prisons 
and in exile, only because they were Protestants.” 

The nature of the cases in which Erskine was most 
prominently engaged did not admit a man of his 
temperament indulging in gentle sentiment. Of this 
he was apparently sparing on principle, but that he 
had within him a well of soft emotion is admitted by 
all who were familiar with his private character, 
From the tenor of all his speeches the conclusion is, 
that he despised resorting to the weapons by which 
he could certainly have touched the heart, when he 
had the manlier course open to him of appealing t 
the reason. It would be idle to cite instances in 
which he expressly desisted from the former proceed- 
ing, and relied upon the latter. When he was in any 
way picturesque it was more often to picture an ab- 
surdity than to arouse the sympathetic feeling; 3 
for instance in the speech for Thomas Carnan, where 
he said, “‘ God forbid, sir, that at this time of day we 
should witness such a disgrace as a monopoly of 
twopenny almanac, rising up like a tare among the 
rich fields of trade, which the wisdom of your laws 
has blown into a smiling harvest all around the 
globe.” 

We consider. that one of the two editions of Er 
skine’s speeches which we have noticed should be in 
the library of every lawyer aspiring to the practice of 
the forum — and although the business calling for high 
forsenic skill is declining, as it appears to us, almost 
daily, there seems to be a larger number of unquali- 
fied aspirants. The great orator teaches lessons which 
young men find it hard to learn. Those who hop 
to tread in his steps must remember his precepts; 
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devotion to the client’s cause; earnest logical reason- 
ing rather than declamation, however ornate; inde- 

of thought and action; courtesy to the 
pench, and kindness to opponents. How could a 
man, crowning such an edifice as this with a supreme 
emmand of pure English, fail to attain at one bound 
tothe highést eminence attainable by an advocate? 
The lessons which Erskine’s life and Erskine’s 
speeches taught are very necessary in the present 


day: é 


atti. 





CURRENT TOPICS. 


We are relieved, after so many conflicting rumors, 
to hear sornething apparently reliable about Chief 
Justice Chase. It is now announced, on authority, 
“that, when congress meets, the chief justice will 
ask to be relieved of the duties which the bankruptcy 
act of 1867 required him to perform as chief justice 
of the supreme court; that the health of the chief 
justice continues steadily to improve; that he will 
remain at Narragansett, R. I., until after Christmas, 
when he will seek a milder climate; that, in a recent 
letter, he says: “‘The doctor gives me reason to 
believe that I shall recover fully from my present 
illness. I am certainly much better.’ 


That veracious and reputable sheet, the New York 
Commercial Advertiser, has made a discovery which 
may interest the profession outside of the metropolis. 
The story is certainly asad one. It says: 

“The Bar Association lately held a meeting, and ap- 
pointed committees, which committees, it is whispered, 
intend to prefer charges and impeach certain gentlemen 
of the legal profession, who stand very high at the bar 
andin society. There is an immense deal of blustering 
in certain quarters, and it is expected that there will be 
afearful shaking of dry bones in the higher walks of the 
profession in a very short time. The exacting of enor- 
mous fees, the manner of doing business, and the high- 
way principle of your money or your life, has broughtso 
much discredit on the profession that the high-toned, 
honorable gentlemen of the bar have resolved to make 
an example of these legal pirates and eminent leaders in 
the first society. It is about time the profession began to 
have some respect for itself. That three or four unscru- 
pulous and shameless pettifoggers should be permitted to 
carry on practices disgraceful to common cut-throats, and 
allowed to practice at the bar with respectable lawyers, 
ismost discreditable to the profession. Spot the black 
sheep.” 


While the general rules as to testamentary capacity 
are well settled in this country, there are some phases 
of the question which have never been authoritatively 
passed upon. Among these, we are inclined, without 
examining the authorities, to class the question at 
issue in the case of Banks v. Goodfellow, elsewhere 
printed. That question was as to how far mental 
delusions will affect the testamentary capacity, or, 
% more broadly stated by the lord chief justice, 
“whether partial unsoundness, not affecting the gen- 
eral faculties, and not operating on the mind of a 
testator in regard to the particular testamentary dis- 
position, will be sufficient to deprive a person of the 
power of disposing of his property.’”’ The fact that this 
(ase presented that question for judicial decision for 
the first time, as the court declared, and the elaborate 





examination it received, combine to render the judg- 
ment of peculiar importance in this country, as well 
as in England. In the cases of Waring v. Waring (6 
Moore, P. C. Ca, 341), and Smith v. Tebbit (16 L. T. 
R. [N. 8.], P. and D.), a doctrine was laid down, ac- 
cording to which any degree of mental unsoundness, 
however slight, and however unconnected with the 
testamentary disposition in question, must be held 
fatal to the capacity of a testator. In the present case 
the lord chief justice clearly demonstrates that “the 
wide doctrine embraced in those judgments was 
wholly unnecessary to the decision,”’ and proceeds to 
lay down a rule more in harmony with the principles 
laid down by the courts in this country. This rule 
may be thus briefly stated: The measure of the de- 
gree of mental power essential to testamentary capac- 
ity is this: that the testator shall understand the 
nature of the act and its effect; the extent of the prop- 
erty of which he is disposing; shall be able to com- 
prehend and appreciate the claims to which he ought 
to give effect ; and, with a view to the latter object, 
that no disorder of the mind shall poison his affections, 
pervert his sense of right, or prevent the exercise of 
his natural faculties; that no insane delusion shall 
infiuence his will on disposing of his property, and 
bring about a disposal of it which would not have 
been made otherwise. 


Commissioner Delano, in his annual report to the 
secretary of the treasury, calls attention to the follow- 
ing defects in the revenue act of July 14th, 1870. The 
ease to which he alludes is that of The Philadelphia 
and Reading Railroad Co. v. Barnes et al., which 
will be found ante, page 296: 


“It was evidently the purpose of section five to em- 
power collectors to remit at any time prior to August 1, 
1872, all penalties for issuing instruments unstamped, 
unless the omission of stamps was with fraudulent in- 
tent; but, owing to a change made in the bill as reported 
by the senate finance committee, the letter of the law is 
such as to postpone until August, 1871, the relief which 
was designed to be immediate. Section 17 provides 
‘that sections 120, 121 and 122 of the act of June 20, 1864, 
as amended, shall be construed to impose the taxes 
therein mentioned to August 1, 1870,and no longer.’ Sec- 
tion 15 provides, ‘ that there shall be levied and collected, 
for and during the year 1871, a tax of two and one-half 
per centum on the amount of all interest on coupons 
paid or bonds or other evidences of debt, issued and pay- 
able in one or more years after date, by any of the cor- 
porations in this section hereinafter mentioned, and the 
amount of all dividends of earnings, income or gains 
hereinafter declared by any bank, trust company, sav- 
ings institution, insurance company, railroad company, 
eanal company, turnpike company, canal navigation 
company and slackwater company, whenever and wher- 
ever the same shall be payable, and to whatsoever per- 
son the same may be due, including non-residents, 
whether citizens or aliens.’ It is believed to have been 
the intention to continue the five per cent tax until 
August 1, 1870, and to substitute a tax of two and one- 
half per cent therefor on and after that date; but owing 
to the peculiar language of the statute no tax can be 
withheld from coupons falling due during the last five 
calendar months of 1870. According to a recent decision 
of the circuit court, in the state of Pennsylvania, no tax 
can be withheld from dividends, coupons, or interest 
payable during the first seven months of 1870, and cor- 
porations cannot be required to pay any taxes upon the 
dividends payable during the remaining five months, 
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The right to withhold a tax from the salaries of persons 
in the civil, military or naval service of the United 
States during the first seven months of 1870, turns also 
upon the points involved in the case above named. The 
amount of tax indirectly involved in this question is 
very little less than $6,000,000. It is of such importance 
that I have not felt at liberty to acquiesce in the decision 
of the circuit court until it shall have been affirmed by 
the court of last resort. Steps have been taken, there- 
fore, to have the opinion of the supreme court of the 
United States pronounced upon the questions in issue.” 


We have it, on the authority of those best able to 
form an intelligent opinion, that the character of the 
legal profession in continental Europe, for learning 
and ability, is far superior to that of the legal profes- 
sion in either England or this country; and this 
superiority is attributed mainly to the excellence of 
their systems of legal education. We have already 
printed an article on the education of foreign bars ; 
but we return to the subject for the purpose of recall- 
ing the attention of the judges to the matter, and of 
giving emphasis to the plan which we proposed last 
week. As the legal education system of France is 
the type of that of each of the other continental 
countries, we shall refer to it only. 

By the French system, the aspirant for a call to the 
bar must acquire a general education before com- 
mencing his legal studies, and to this end must ob- 
tain the degree of B. A. in the University of France. 
Thus prepared, he is required to attend for three 
years lectures on French law and procedure; on 
Roman, international and natural law; and on the 
history of Roman and French law. At the end of 
this three years course, the student is subjected toa 
test examination, and, if he acquits himself satisfac- 
torily, he receives the degree of licentiate of laws, and 
is admitted to the bar as a probationer, or advocat 
stagiarie, though he is not allowed to practice. Hay- 
ing thus acquired a knowledge of the principles of 
jurisprudence, his period of probation, called le 
stage, and of two or three years’ duration, must be 
devoted to the study of the practice of the profession. 
This is almost uniformly, though not compulsorily, 
done in the office of a practitioner. Upon the lapse 
of this period, the student’s name is inscribed in the 
roll of advocates upon his gaining the certificate of 
two members of the council of discipline as to his 
qualifications, 

We do not hope, or expect, that the judges, who 
are about to attempt a reform of legal education in 
this state, will adopt so thorough and complete a 
system as is that of France. Such a radical reform 
cannot be brought about in aday. Neither the bench 
or bar is yet prepared for it. Whatever change is 
made will be at best but initiative ; but it should be 
in the right direction. We print, elsewhere, a sketch 
of the plan and purpose of the Legal Education As- 
sociation in England, from which our judges may 
obtain some valuable hints. It will be observed that 
the system there proposed is but a more perfect de- 
velopment of the plan which we last week urged, 
namely, principles first, then practice. The import- 
ance of this matter should lead the committee of 
judges to give the matter their most careful atten- 
tion. It is most truly said in the article alluded to, 
that “the business of providing effective machinery 





for teaching the science of law, and testing the re. 
sults of such teaching, stands before every thing in 
‘the process of law reform.’ * * * For all defects in 
our positive law, the unsystematic creation of new 
rules, both judicial and legislative, the useless and 
bewildering treatises which crowd our book-shelves, 
the empirical practice of our courts, which justifies 
Mr. Justice Hannen’s severe comparison of the suc- 
cessful lawyer with the skilful “‘ bone setter,” are 
entirely due to the shameful neglect with which the 
science of jurisprudence has been treated in this 


country.” 
——— 0 __ 


OBITER DICTA. 
The man who works with a will — the probate judge, 


A laugh without a joke is said to be like a contingent 
remainder, without any particular estate to support it, 

It is very considerate on the part of the law, that it 
“does not compel one to do impossibilities.” 

There is a verdict on record in one of the counties of 
Minnesota, rendered in a murder trial, in the following 
words: “‘ Not guilty if he ’ll quit the state.” 

According to Lord Bacon (1 Cruise, 135), it was formerly 
“the common by-word in the law, that the law favoreth 
three things: life, liberty and dower.” 

The late Mitchel Sandford, overhearing one woman re- 
mark to another, in passing, *‘ there goes the lame law- 
yer,” turned and responded, “The lame man, madam, 
but not the lame lawyer.” 


We remember to have seen, somewhere, the witty and 
sarcastic reply of Mr. Dunning, to a remark of Lord 
Mansfield, who curtly exclaimed, at one of his legal posi- 
tions, “O, if that be law, Mr. Dunning, I may burn my 
law books.” “ Better read them, my lord,’”’ was the ap- 
propriate rejoinder. 


Our English contemporary, the Law Times, is respon- 
sible for the following two: 

In a trial for murder the evidence was so palpably in- 
sufficient that the judge stopped the case, and directed 
the jury to return a verdict of not guilty. A well-known 
lawyer, who desired, however, to do something for the 
fee he had received for the defense, claimed the privilege 
of addressing the court. ‘‘ We’ll hear you with pleasure, 
Mr. B.,”" said the judge; “but, to prevent accidents, we 
will first acquit the prisoner.” 

The following conversation is reported to have occurred 
in an up-country justice room :—Solicitor (to intelligent 
J. P., appointed as a reward for political services): I must 
beg you to give us an adjournment sine die. Intelligent 
J. P.: Sine die, Sine die! No; certainly not; it would be 
highly improper. Solicitor: Then, perhaps, you would 
not object to an adjournment ipse dizit. Intelligent J.P.: 
Ah! that is another thing; I don’t mind an ipse dizit. 
Solicitor: Then you decide upon an adjournment pe 
dizit, Intelligent J. P.: Just so. 


Dstitien 





The Sefton libel suit has just closed in England, withs 
verdict of $250, The origin of the suit was as foliuws: In 
an article on the Mordaunt divorce case, the Sheffield 
Telegraph said that another great scandal would soon 
come into court, and added that the case was said to be 
one by the Ear] of Sefton against the countess. Lon 
Sefton immediately sued the Telegraph for libel, with the 
above result. 
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GENERAL TERM ABSTRACT. 
ALBANY, GENERAL TERM, October, 1870. 
ASSESSORS. 


This is acertiorari brought to review the proceedings 

ofthe assessors of the city of Elmira. The relators claim 

' that certain owners of bank stock were assessed at its 

yalue; that the other real or personal property in the 

city liable to taxation is not assessed at its full and true 
yalue, particularly the real estate. 

The relators ask that the assessors be compelled to cer- 
tify their proceedings and the evidence on which they 
acted in fixing the value of the taxable property, etc. 

The assessors filed their return, in obedience to said 
writ, at a general term at Binghamton, in November, 
1969. 

At a general term held in January, 1870, an order was 
made to compel the assessors to file a further return, 
which they did at the general term at Binghamton, in 
Jane, 1870. 

Held, that the granting of the relief sought would oper- 
ate to the great injury of the public and disturb an 
assessment made on a large number of persons, and af- 
fecting large interests, without any adequate redress, 
and in the exercise of a sound discretion the proceedings 
should not be reversed. 

That if the assessors act corruptly and dishonestly, or 
are guilty of gross misconduct, they are liable to be 
punished criminally, and to damages in a civil action. 

That in the valuation of property the assessors act 
judicially, and their decision can only be attacked for 
fraud or excess of jurisdiction, 

There was no error in the proceedings, and they must 
beaffirmed. No costs allowed in cases of this character. 
People ex rel. Tracy Beadle et al, v. Newton et al., assessors 
¢ Elmira, Opinion by Miller, P. J. 


EVIDENCE. 

1 An appeal from an order denying new trial and from* 
judgment entered on verdict in favor of plaintiff. 

This was an action of ejectment to recover land occu- 
pied by defendant as a railroad. Defendant makes no 
claim of any right to enter upon the land, and to retain 
possession fortified themselves with a tax title. The 
comptroller annulled this tax title. 

To show the title of plaintiff several deeds were intro- 
duced, among others an ordinary executor’s deed, con- 
sideration one dollar, reciting a clause in the will of 
Simeon De Witt, which empowers his executors to sell 
his real estate for discharging debts and creating a sup- 
port for his family. Nine thousand dollars was raised 
soon after by mortgage on the same land. The evidence 
ofthis deed was objected to as not authorized by the will. 

Plaintiff claimed that since the date of this deed (1838) 
there has been a possession of the premises and claim ‘of 
title, exclusive of any other right, founded upon a writ- 
teninstrument. Held, that as defendant is a stranger to 
the title, he is not in a situation to raise the question of 
swant of power, and the objection is not available. 

The defendant in an ejectment cannot avail himself ot 
40 outstanding title, which is barred by the statute of 
limitations, or which has never been vested fully in the 
grantee. 

It is enough for plaintiff to show title at commence- 
Ment of the suit to entitle him to recover, and a mort- 
gagee in possession after default holds such a right of 
possession as is embraced within the provisions of the 
tevised statutes, 

Testimony showing a parol surrender of the premises 
by the mortgagor to the mortgagee, followed up by proof 
ofan actual surrender, was properly received. 

Testimony of plaintiff as to the value of the use of the 
land was competent, The affidavits on foreclosure were 
Properly admitted in evidence, to show the history of 
Vaintiff’s claim, 





Order denying new trial, and the judgment affirmed 
with costs. Chap v. Del ‘e, Lackawanna and West- 
ern R. R. Co. Opinion by Miller, P. J. 

2. On January 1, 1867, one Walters negotiated with the 
defendants for the purchase of a blacksmith’s property, 
representing himself to be perfectly responsible, and 
that he had $1,500 coming to him. Defendants, relying 
on this, sold him the property for $1,000 taking in pay- 
ment his two notes for $500 each, payable in three and 
six months, 

Walters took possession at once, was in business until 
February 20, 1867, a little over a month, when he disap- 
peared. On the 22d defendants commenced proceedings 
to recover the property. 

On the 23d Walters made an assignment to the plaint- 
iffs. Bullis, one of the plaintiffs, had the assignment 
recorded, and on the 24th, Sunday, obtained the keys of 
the shop, went there, unlocked and locked it again. The 
next morning an action was brought against Walters to 
recover the property, and it was taken possession of by 
the sheriff and delivered to the plaintiffs in that action. 

Defendants offered to prove statements made by Wal- 
ters before he bought the property, that it was his pur- 
pose to cheat and defraud the defendants. 

This was objected to and excluded, and an exception 
taken. 

Heid, that the court erred in excluding this testimony. 
That the declarations of the assignor offered in evidence, 
immediately preceding the sale, so far as may be prac- 
ticable in‘a case of this character, are really a part of the 
res geste; that they would not, of course, be made at the 
time of the sale to the party sought to be defrauded, and 
yet constitute an important element of the transaction 
and bear directly on the question of fraud. That fraud 
ean rarely if ever be proved directly, and is ordinarily 
established by facts, circumstances and declarations of 
an indirect character, especially when a question of in- 
tent arises, which can usually be proved only by the 
acts and by the declarations of the party made secretly. 
That the testimony was competent as against the as- 
signee, as a part and parcel of the transaction alleged to 
be tainted with fraud, and defendants were not bound 
to inquire of the assignor before introducing the evidence, 

New trial, with costs to abide the event. 

Bullis and Hoffman, assignees of Walters, v. Montgomery et 
al, Opinion by Miller, P. J. 





INJUNCTION. 


Appeal from order denying an application for an 
injumction to restrain the defendant from taking the 
plaintiffs’ land for railroad purposes, under a claim of 
exercising the right of eminent domain. 

Heid, that this is not a case for a preliminary injunction. 

If the plaintiffs can maintain this action, it will be 
time enough, after a trial has been had and'the facts 
more fully developed than they can be on a motion, to 
enjoin the defendant, No injury can result to the 
plaintiffs by the delay, as any steps taken by defendant 
to obtain or take possession of the land must be arrested 
if the plaintiffs succeed. Order denying motion for 
injunction affirmed, with $10 costs of appeal. Davis et al. 
v. The Rensselaer and Saratoga Railroad Co. Opinion by 
Miller, P. J. 


LIABILITY OF RIPARIAN OWNERS. 


This is an appeal from a judgment entered on the ver- 
dict, and the order denying a new trial. The action was 
brought to recover damages sustained by plaintiff, by 
reason of the defendant’s throwing shives and the refuse 
of his flax mill in the stream upon which it was situated, 
and thereby causing injury to the plaintiff, who owned a 
grist-mill on the same stream a short distance below. 
There was evidence to show that the shives settled in 
plaintiff’s pond, forming a bar which it was claimed 
caused an obstruction and filled up the dam; also, that 
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cattle would not drink from the st in q 
of the shives being there. Held, that the plaintiff is en- 
titled to such remuneration as would restore his privilege 
to its former condition. He had a right to have his mill- 
pond placed in as favorable a state as prior to the time 
when the damages accrued. Judgment affirmed, with 
costs. O’ Riley v. McChesney. Opinion by Miller, P. J. 
—  ~-3—0e- — 
TESTAMENTARY CAPACITY. 
DECISION OF THE COURT OF QUEEN’S BENCH. 
Banks v. GOODFELLOW.* 

Capacity to make will : unsoundness of mind : delusions not 
affecting testamentary disposition, Partial unsoundness of 
the mind, not affecting the general faculties, and not 
operating on the mind of the testator in regard to the 
particular testamentary disposition, is not sufficient to 
deprive him of the capacity to make a valid will. 

But where a mental delusion has had, or is calculated 
to have, an influence on the testamentary disposition, 
its existence invalidates the will. 

The measure of the degree of mental power essential to 
testamentary capacity is this: that the testator shall un- 
derstand the nature of the act and its effect; the extent 
of the property of which he is disposing; shall be able to 
comprehend and appreciate the claims to which he ought 
to give effect ; and, with a view to the latter object, that 
no disorder of the mind shall poison his affections, per- 

“vert his sense of right, or prevent the exercise of his 
natural faculties; that no insane delusion shall influ- 
ence his will on disposing of his property, and bring 
about a disposal of it which would not have been made 
otherwise, 

A testator labored under two delusions — one, that he 
was pursued by spirits, the other, that a man, long since 
dead, came personally to molest him — neither delusion 
influencing or being capable of influencing the particu- 
lar testamentary disposition made by him. The judge 
left it to the jury to say whether at the time of making 
the will “the testator was capable of having such a 
knowledge and appreciation of facts, and was so far mas- 
ter of his intentions and free from delusions, as would 
enable him to have a will of his own in the disposition 
of his property, and act upon it,”’ the learned judge tell- 
ing them that “ the mere fact of his being able to recol- 
lect things, or to converse rationally on some subjects, 
or to manage some business, would not be sufficient to 
show he was sane; while, on the other hand, slowness, 
feebleness and eccentricities, would not be sufficient to 
show he was insane,” and further directing them that 
“the whole burden of showing that the testator was fit 
at the time ”’ was on the party supporting the will. The 
jury found that the will “was a good and valid will.” 
Heid, that there was no misdirection. If the delusion 
under which the testator labored had been of such a 
nature as was calculated to influence him in making the 
particular testamentary disposition, a jury would not in 
general be justified in coming to the conclusion that the 
delusion, still existing, was latent at the time, so as to 
leave the testator free from any influence arising from 
it; but, in the present case, the testamentary disposition 
being quite unconnected with the delusions of the testa- 
tor, there was no reason to suppose that the omission to 
call the attention of the jury to this, specifically, at all 
affected the verdict, 

The facts of the case and the argument sufficiently ap- 
pear from the judgment. 

CocKBURN, C. J., delivered the judgment of the court 
(Cockburn, C. J., Blackburn, Meller and Hannon, JJ.), 
July 6, as follows: 

This isan action brought by the plaintiff, as heir-at-law 
of John Banks, to try the validity of a will made by the 
latter in favor of one Margaret Goodfellow, of whom, she 








* Reported 22 L. T. R. (N. 8.) 813; 39 L. J. R. 237, 





having died since the decease of the testator, defendant 
isthe heir. The question in issue at the trial was the 
capacity of the testator to make a will. Instructions for 
the will taken by the attorney who prepared it were 
signed by the testator, and attested by witnesses in hig 
presence, on the 2d December, 1863. The will formally 
prepared from such instructions was duly executed on . 
the 27th of the same month. The question is. whether 

on both or either of those days the testator was of sound 
mind, so as to be capable of making a will. It is a facet 
beyond dispute that the testator John Banks had at 
former times been of unsound mind. He had been con- 
fined, as far back as the year 1841, in the county lunatic 
asylum. Discharged after a time from the asylum, he 
remained subject to certain fixed delusions. He had 
conceived a violent aversion toward a man named 
Featherstone Anderson, and, notwithstanding the death 
of the latter some years ago, he continued to believe 
that this man still pursued and molested him, and the 
mere mention of Featherstone Alexander’s name wag 
sufficient to throw him into a state of violent excite- 
ment. He frequently believed that he was pursued and 
molested by devils or evil spirits, whom he believed to 
be visibly present. Sesides these delusions, which 
were spoken to by two witnesses whose evidence was 
above suspicion, the one a medical man who attended 
him to the end of 1862, and the other the clergyman of the 
parish in which the testator resided, there was a body of 
evidence which, if believed, was strong to establish acase 
of general insanity. The jury, however, found in favor 
of the will, and therefore must have believed this evi- 
dence to be greatly exaggerated, or must have come to 
the conclusion that the will was made during a lucid in- 
terval. From September, 1863, he had a succession of 
epileptic fits, and a blister was applied to his head, and 
the medical man who attended him throughout this 
period deposed that his mental power, such as it was, 
suffered from the fits, and that he considered him insane 
and incapable of transacting business during the whole 
fime. On the other hand, it appeared that the testator 
managed his own money affairs, which, however, were 
on a limited scale, and was careful of his money. Ac- 
cording to the evidence of a witness named Tolson, who 
had acted as his agent in receiving the rents of some cot- 
tage property at Keswick, amounting to about 801. a year, 
the testator had not only always showed himself capable 
of transacting business with him, but had, on the last 
occasion of Tolson’s coming to pay the rents, suggested 
to him to take a lease of the cottages in question, so as to 
relieve him (testator) from all risk or trouble in the mat- 
ter. He had also desired Tolson, when he came to pay 
over the next half-year’s rents, to bring with him a Mr. 
Ansdell, an attorney of Keswick, as he wanted to see 
him about making a will. On the 2d December, 1868, 
Tolson went to Arkleby, where testator lived, taking 
Ansdell with him. On their arrival the testator, accord- 
ing to the statement of Ansdell and Tolson, told Ansdell 
he wished to make his will. He fetched from his room a 


will which he had made in 1838, in favor of his sister, who - 


had since died, and said he wished to give his property to 
his niece, Margaret Goodfellow,in thesame way. On Mr. 
Andsdell asking who should be the executors, testator 
turned to his niece, who was present, and asked who she 
thought should be executors; whereupon, she desired 
that Tolson should be one, and asked who should be the 
other, when the other executor, Milwall, was named by 
@ person present, and assented to by testator. The in- 
structions thus received by Ansdell were put down by 
him on paper, and, having been read over to the testator, 
were, by the desire of Ansdell, signed by him; and his 
signature was formally attested by two witnesses, so as to 
make the paper a sufficient and valid will, although it 
was intended that a more formal document should after- 
ward be prepared and executed; the reason given by 
Ansdell for such signing and attestation of the instruc- 
tions being, that he always pursues this course when his 





THE ALBANY LAW JOURNAL. 


439 





a 
dients live at a distance from him, and time would be 
nired between the taking the instructions and the 
fnal completion of the will. The distance between Kes- 
yick and Arkleby is about twenty miles, and the road 
wassaid to be bad. After the matter of the will had been 
disposed of, a conversation took place concerning the 
lease to Tolson. The testator calculated the 

amount of the rents, and, finding that they came to 801, 
offered a lease of the cottages for seven years at arent 
of%.a year. This being agreed to by Tolson, Ansdell 
yas instructed to prepare a lease on these terms, and 
the instructions having been reduced to writing, were 
signed by the testator and Tolson. After this Tolson 

ed to settle with the testator for the rents re- 
eived by him, which amounted to 40/. 7s. 4d. Of this 
folson produced 297. in cash, and offered his check 

fr the remainder; but the testator observed that a 
deck would be of no use to him, as there was no 
bank near, and desired Tolson to pay the balance 
intoa bank at Keswick, at which Tolson had an account. 
After this a conversation ensued with a Mrs. Routledge, 
at whose house the testator lodged, as to the amount 
which he should pay her weekly for his board and lodg- 
ingcombined, which, if truly reported, tended strongly 
toshow that he was certainly then capable of managing 
hisaffairs. On the 27th December, Tolson took over the 
will and lease, which had been prepared by Ansdell, to 
the testator, who, having read them two or three times, 
sid they were all right, after which both instruments 
were executed by testator, and the will was duly attested. 
The testator lived till July, 1865. His niece, Margaret 
Goodfellow, survived him, but died in 1867, under age and 
wmarried. She was his heir-at-law. He had other 
néphews and nieces to whom he is said to have been 
much attached. The effect of the will, if valid, is that the 
property goes to the defendant, who is no relation in 
blood to the testator, as the heir-at-law of Margaret 
Goodfellow, instead of to any relative of the testator. 
This possible consequence of Margaret Goodfellow dying 
vithout issue and intestate does not, however, appear to 
have presented itself to the mind of any of the parties at 
the time of making the will. Upon this evidence the 
karned judge left it to the jury tosay “whether on the 
4 December, 1863, or on the 27th December, 1863, or on 
both, the testator was capable of having such a knowl- 
edge and appreciation of facts, and was so far master of 
hisintentions and free from delusions, as would enable 
him to have a will of his own in the disposition of his 
property, and act upon it;’’ the learned judge telling the 
jury that “the mere fact of his being able to recollect 
things, or to converse rationally on some subjects, or to 
manage some business, would not be sufficient to show 
hewas sane; while, on the other hand, slowness, feeble- 
hess and eccentricities would not be sufficient to show 
he was insane,” with the further direction that “the 
vhole burden of showing that the testator was fit at the 
time was on the defendant.’’ The jury returned a ver- 
dict for the defendant, saying that they found that the 
vill “was a good and valid will.” 

The present rule was applied for and obtained on two 
stounds—first, that the judge misdirected the jury: 
Secondly, that the verdict was against the weight of the 
tvidence. The alleged misdirection is, that the learned 
judge, in leaving to the jury the question whether at the 
time of making the will the testator was free from delu- 
sion, did not proceed to tell them that, though the de- 
lusions under which the testator had undoubtedly before 
labored might not have been present to his mind at the 
timeof making the will, yet, if they were latent in his 
nind, so that if the subject had been touched upon the 
delusions would have recurred, the testator was of un- 
‘ound mind and therefore incapable of making a will. 
Wemust take it for the present purpose as a fact, that 
the testator, though generally of weak intellect, was 
able to manage his own affairs, and, apart from the delu- 
‘ons under which he labored, was, at all events, at the 





time of executing one or both of the testamentary in- 
struments in question, of sufficient testamentary capac- 
ity. We must also take it that no delusion manifested 
itself at the time of making the will. On the other hand 
there is ample proof that the delusions existed in the 
interval between the making of the willand the death of 
the testator, as they had done before; and it is, therefore, 
quite possible that these delusions may have remained 
at the time of making the will, unsound and latent in 
the testator’s mind, and capable of being evoked and re- 
produced at any moment, if any thing had occurred to 
lead his thoughts to the subject. 

The inquiry not having been directed to this point, it 
is quite possible that all that the jury meant in finding 
in the affirmative of the question whether the testator 
was “free from delusions” at the time of making his 
will, was that the delusions were not present to his con- 
sciousness, not that they were eradicated from his mind; 
and that if the question had been specifically put to them 
whether the delusions still remained latent in the testa- 
tor’s mind, and his mind was to the extent of these delu- 
sions unsound, they would have found in the affirmative. 

It therefore becomes necessary to consider how far such 
a degree of unsoundness of mind as is involved in the 
delusions under which the testator labored would be 
fatal to testamentary capacity; in other words, whether 
delusions arising from mental disease, but not calculated 
to prevent the exercise of the faculties essential to the 
making of a will, or to interfere with the consideration 
of the matters which should be weighed and taken into 
account on such an occasion, and which delusions had in 
point of fact no influence whatever on the testamentary 
disposition in question, are sufficient to deprive a testa- 
tor of testamentary capacity and invalidate a will. 

We must assume for the present purpose that the testa- 
tor labored under the insane delusions ascribed to him, 
but, on the other hand that these delusions had not, nor 
were calculated to have, any influence on him in the dis- 
posal of his property; and that, irrespective of the delu- 
sions, the state of his mental faculties was such as to 
render him capable of making a will. For whatever may 
have been the evidence as to general insanity, the verdict 
of the jury, which there is ample evidence to support, 
and in which the learned judge who presided at the trial 
states that he concurs, establishes that at the time of 
making the will, irrespective of the delusions referred to, 
the testator was sufficiently in possession of his faculties. 
The question whether partial unsoundness not affecting 
the general faculties, and not operating on the mind ofa 
testator in regard to the particular testamentary disposi- 
tion, will be sufficient to deprive a person of the power of 
disposing of his property, presents itself in the present 
case for judicial decision, so far as we are aware, for the 
first time, It is true that in the case of Waring v. Waring, 
(6 Moo, P. C. Cas, 341) the judicial committee of the privy 
council, and in the more recent case of Smith v. Tebbit 
(1 L. Rep. P. and D. 398; 16 L. T. Rep. N. 8. 841) Lord Pen- 
zance, in the court of probate, have laid down a doctrine 
according to which any degree of mental unsoundness, 
however slight and however unconnected with the testa- 
mentary disposition in question, must be held fatal to 
the capacity of a testator. But in both those cases, as we 
shall presently show, the wide doctrine embraced in the 
judgments was wholly unnecessary to the decision, and 
we, therefore, feel ourselves warranted, and, indeed, 
bound, to consider the question as one not concluded by 
authority, and on which we are called upon to form our 
own judgment. The question is one of equal importance 
and difficulty, and we have given it our best attention, 
The text writers throw no light upon the point. They 
content themselves with stating in general terms that, to 
be capable of making a will, a man must be of sound 
disposing mind and memory, and that persons non com- 
potes cannot make a will; but they are silent as to the 
degree of mental disturbance which will amount to a 
want of disposing mind and memory. The cases prior 
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to Waring v. Waring (ubi sup.) in which the law on the 
subject of mental unsoundness, as affecting the capacity 
to make a will is considered, are by no means numerous. 
It may be as well to pass them in review. In Combe’s 
Case (Moo. 150; 8 Vin. Abr. 43, No. 22) it is said to have 
been agreed by the judges, ‘that sane memory for the 
making a will is not at all times when the party can 
answer to any thing with sense, but he ought to have 
judgment to discern, and to be of perfect memory, 
otherwise the will is void.” So, again, in the Marquis 
of Winchester’s Case (6 Rep. 23): “By the law it is not 
sufficient that the testator be of memory when he 
makes the will to answer familiar and usual questions, 
but he ought to have a disposing memory, so as to be able 
to make a disposition of his estate with understanding 
and reason.” In the case of Greenwood v. Greenwood (3 
Curt, Appx.), an action brought to recover estates under 
a will, the validity of which was disputed, the principal 
indication of insanity relied on being a strange aversion 
on the part of the testator toward his only brother, his 
heir at law, and a groundless suspicion of the latter hav- 
ing attempted to poison him, Lord Kenyon, in charging 
the jury, said: ‘I take it, amind and memory competent 
to dispose of his property, when it is a little explained, 
perhaps may stand thus: having that degree of recollec- 
tion about him that would enable him to look about the 
property he had to dispose of, and the persons to whom 
he wished to dispose of it. If he had a power of sum- 
moning up his mind so as to know what his property 
was, and who those persons were that then were the ob- 
jects of his bounty, then he was competent to make his 
will.” In other cases, such as the well-known case of 
Dew v. Clark (3 Add. 97; Hagg. Rep. of Judgment, 19), the 
insane delusion had a direct bearing on the provision of 
the will. In such cases, the delusion being once proved, 
and its connection with the will being manifest, there 
could be no difficulty in setting aside the will. Cases of 
this description afford little or no assistance toward the 
solution of the question before us. Again, other cases oc- 
curring prior to the case of Waring v. Waring, such as the 
Attorney-General vy. Parnther (3 Bro. C, C. 441), and Cart- 
wright v. Cartwright (Phill. 90), had reference to the effect 
to be given to a lucid interval at the time of making 
the will rather than to the degree of mental unsound- 
ness which would constitute testamentary incapacity. 
The judgment in the latter case is, however, not un- 
worthy of attention. The case was a remnarkable one, 
from the fact that the will had been made by a person 
actually confined in a lunatic asylum, and was undoubt- 
edly insane both before and after the making of the will; 
nevertheless, it was upheld. Sir William Wynne, the 
then judge of the prerogative court of Canterbury, in 
giving judgment, uses language tending strongly to show 
that, in his opinion, the rationality of the act done 
affords an effectual test of the mental capacity of the 
party doing it. He says: “I think the strongest and best 
proof that can arise as toa lucid interval is that which 
arises from the act itself. That 1 look upon as the thing 
to be first examined, and, if it can be proved and estab- 
lished that it is a rational act rationally done, the whole 
case is proved. Whatcan you do more to establish the 
act? Because, suppose you are able to show the party 
did that which appears to be a rational act, and it is his 
own act entirely, nothing is left to presumption in order 
to prove a lucid interval. Here is a rational act ration- 
ally done. In my apprehension, where you are able com- 
pletely to establish that, the law does not require you to 
go further, and the citation from Swinburne states it to 
beso. The manner he has laid it down is (it is in the 
part in which he treats of what persons may make a will, 
Swinburne, part 2, sec. 3)—says he, the last observation 
is: ‘If a lunatic person, or one that is beside himself 
at some times, but not continually, make his testament, 
and it isnot known whether the same were made while 
he was of sound mind and memory or no, then, in 
case the testament be so conceived as thereby no 





argument of phrensy or folly can be gathered, it 
is to be presumed that the same was made dy. 
ing the time of his calm and clear intermissions, 
and so the testament shall be adjudged good. Yea, 
although it cannot be proved that the testator useth to 
have any clear and quiet intermissions at all, yet, never. 
theless, I suppose that if the testament be wisely ang 
orderly framed, the same ought to be accepted for a lay. 
ful testament.’ Unquestionably,” Sir William Wynne 
continues, “‘ there must be a complete and absolute proof 
that the party who had so framed it did it without any as- 
sistance. If the fact beso that he had done as rational an 
act as can be without any assistance from another person, 
what there is more to be proved I don’t know, unless the 
gentlemen could prove by any authority or law what the 
length of the lucid interval is to be, whether an honr, or 
aday,oramonth. I know no such law as that; all that 
is wanting is that it should be of sufficient length todo 
the rational act intended. I look upon it, if you are able 
to establish the fact that the act done is perfectly proper, 
and that the party who is alleged to have done it was free 
from the disorder at the time, that is completely suff. 
cient.’”’ Without going the length of adopting to its ful! 
extent what is here said as to the effect of the rational 
character, or at all saying that effect can be given to the 
rationality of the disposition beyond that which is due 
to it as evidence of the sanity of the testator, we advert 
to this case and the judgment of Sir William Wynne, as 
showing that a more indulgent view of insanity as affect. 
ing testamentary incapacity was then taken than has 
latterly prevailed. We come to the case of Waringy, 
Waring (ubi sup.), since followed by that of Smith vy. Tebbit 
(ubi sup.), in which the doctrine now contended for on be. 
half of the plaintiff was for the first time laid down, It 
may be shortly stated thus: to constitute testamentary 
capacity, soundness of mind is indispensably necessary; 
but the mind, though it has varied faculties, is one and 
indivisible; if it is disordered in any one of these facul- 
ties, if it labors under any delusion arising from such dis- 
order, though its other faculties and functions may remain 
undisturbed, it cannot be said to be sound; such a mind 
is unsound, and testamentary incapacity is the necessary 
consequence. As has already been observed, neither in 
Waring v. Waring, nor in Smith v. Tebbit, was the doctrine 
thus laid down in any degree necessary to the -decision. 
Both these were cases of general, not of partial, insanity. 
In both, the delusions were multifarious, and of the 
widest and most irrational character, abundantly indi- 
cating that the mind was diseased throughout. In both 
there was an insane suspicion or dislike of persons who 
should have been objects of affection, and, what is still 
more important, in both it was palpable that the delu- 
sions must have influenced the testamentary disposition 
impugned. In both these cases, therefore, there existed 
ample grounds for setting aside the will without resort- 
ing to the doctrine in question. Unable to concur init, we 
have felt ourselves at liberty to consider for ourselvesthe 
principle properly applicable to such a case as the present, 
We do not think it y to ider the position 
assumed in Waring v. Waring, that the mind is oneand 
indivisible. It is not given to man to fathom the mys 
tery of the human intelligence, or to ascertain the con- 
stitution of man’s sentient and intellectual being. 
But, whatever may be its essence, every one imustbe 
conscious that the faculties and functions of the mindare 
various and distinct, as are the powers and functions of 
our physical organization. The instincts, the affections, 
the passions, the moral sense, perceptions, thought, re 
son, imagination, memory, are so many distinct factl- 
ties or functions of the mind. The pathology of mental 
disease and the experience of insanity in its various 
forms teach us that while on the one hand all the facul- 
ties, moral and intellectual, may be involved in one com 
mon ruin, as in the case of the raving maniac, one 
more only of these faculties or functions may be disor 
dered, while the rest are left unimpaired and undi* 
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turbed ; that while the mind may be overpowered by de- 
jusions which utterly demoralize and unfit it for the 
perception of the true nature of surrounding things, or 
for the discharge of the common obligations of life, there 
often are, on the other hand, delusions which — though 
the offspring of mental disease, and so far constituting 
jsanity—leave the individual in all other respects 

and capable of transacting the ordinary affairs 
nd fulfilling the duties and obligations incidental to the 
yarious relations of life. No doubt, when delusions exist 
yhich have no foundation in reality, and spring only 
fom a diseased and morbid condition of the mind, to that 
extent the mind must necessarily be taken to be unsound, 
just as the body, if any of its parts or functions is affected 
pylocal disease, may be said to be unsound, though all 
ijsother members may be healthy, and their powers or 
fanctions unimpaired. But the question still remains, 
whether such partial unsoundness, if it leaves the affec- 
tions, the moral sense, and general power of the under- 
standing unaffected, and is wholly unconnected with the 
testamentary disposition, must have the effect of taking 
away the testamentary capacity. We readily concede 
that where a delusion has had, as in the well-known case 
of Dew v. Clark (8 Add. 79), and Haggard’s report of 
the judgment, or is calculated to have, an influence on 
the testamentary disposition, it must be held fatal to 
its validity. Thus, if as occurs in a common form 
of monomania, a man is under a delusion that he is 
the object of persecution or attack, and makes a 
wil in which he excludes a child for whom he 
ought to have provided, though he may not have ad- 
verted to that child as one of his supposed enemies, it 
would be but reasonable to infer that the unsound con- 
dition had influenced him in the disposal of his property. 
But in the case we are dealing with, the delusions must 
betaken neither to have had any influence on the pro- 
visions of the will, nor to have been capable of having 
any; and the question is, whether a delusion thus wholly 
innocuous in its results, as regards the dispositions of 
the will, is to be held to have had the effect of destroying 
the capacity to make one. The state of our own authori- 
ties being such as we have shown, we have turned to the 
jurisprudence of other countries, as on a matter of com- 
mon judicial interest, to see whether we could there find 
any assistance toward the solution of the question. We 
have, however, derived but little advantage from the in- 
quiry. The Roman law, the great storehouse of judicial 
telence, is as vague and general on the subject as our 
own, The madman (furiosus) and the person of deficient 
intelligence (mente captus) are deciared incapable of mak- 
inga testament; but as to what shall constitute madness 
ordefectiveness of intelligence sufficient to prevent the 
exercise of the testamentary right the authorities are 
silent. The continental codes are equally general in their 
terms, providing simply either that persons must be of 
sound mind to make a will, or that persons of unsound 
mind shall be disabled from doing so. The older writers 
appear not to have been alive to the distinction between 
otal and partial unsoundness as sffecting testamentary 
capacity. In recent times, however, the question has 
been mooted by eminent and distinguished jurists, but, 
unfortunately, with a marked discordance of opin- 
fon, M. Troplong, in his great work, ‘Le Droit Civil 
Explique” (Commentarie sur les donations entre- 
vis et testaments), volume 1, sections 451-457, and 
N. Sacaze, in a remarkable treatise entitled ‘La 
Polle considerée dans des Rapports avec la Capacité 
tivil” (p. 16), have adopted the doctrine of the unity and 
indivisibility of the mind, and the consequent unsound- 
hess of the whole if insane delusion anywhere exists, 
While writers, equally entitled to respect, have main- 
tained the contrary view. Legrand du Saule, in a re- 
markable work entitled ‘‘ La Folie devant les Tribunaux” 
(P. 146), contends that “ hallucinations are not a sufficient 
obstacle to the power of making a will, if they have ex- 
‘teised no influence on the conduct of the testator, have 





not altered his natural affections, or prevented the ful- 
fillment of his social and domestic duties; while, on the 
other hand, the will of a person affected by insane delu- 
sions ought not to be admitted if he has disinherited his 
family without cause, or looked on his relations as ene- 
mies, has accused. them of seeking to poison him, or the 
like; in all such cases where the delusion exercises a 
fatal influence on the acts of the person affected, the con- 
dition of the testamentary power fails, the will of the 
party is ne longer under the guidance of the reason, it 
becomes the creature of the insane delusion.” M. De- 
molombe, in his admirable work, ‘The Cours de Code 
Napoleon” (Traité des donations entre-vifs et testa- 
ments, lib. 3, tit. 2, s. 389), M. Castlenau, in his treatise, 
“Sur l’Introduction des Alienes,” and Hoffbauer, in his 
celebrated work on medical jurisprudence, relating to 
insanity, have maintained the doctrine that monoma- 
niac, or partial insanity, not affecting the testamentary 
disposition, does not take away the testamentary capac- 
ity. Mazzoni, in his recent work entitled ‘‘ Instituzioni 
di diritto civile Italiano” (lib. 3, tit. 2, s, 3), lays it down 
that ‘“‘monomania is not an unsoundness of mind which 
absolutely and necessarily takes away testamentary 
capacity, as the monomaniac may have the perfect exer- 
cise of his faculties in respect of all subjects beyond the 
sphere of his partial derangement.” None of these writ- 
ers, however, have gone very deeply into the subject, or 
considered it with reference to the principle on which 
mental alienation should be held to form a ground for 
taking away the capacity of testamentary disposition. 
The older jurists were content to say that an insane per- 
son was incapable of making a will because he had no 
mind “ quia mente caret,” as it is said in the Digest, or be- 
cause he could not have a will, and therefore was incapa- 
ble of declaring his ultimate will as to the disposal of his 
property, positions obviously unsatisfactory when the 
fact becomes recognized that a man may labor under 
harmless delusions which leave the other faculties of his 
mind unaffected, and leave him free to make a disposi- 
tion of his property uninfluenced by their existence. In 
our day the doctrine has sprung up of the unity and indi- 
visibility of the mind; but the ground on which insanity 
should cause incapacity appears to have become over- 
looked in the reasoning on which it is founded. It may 
be important to recall it. The law of every civilized peo- 
ple concedes to the owner of property the right of deter- 
mining by his last will, either in whole or in part, to 
whom the effects which he leaves behind him shall pass, 
Yet it is clear that, though the law leaves to the owner of 
property absolute freedom in this ultimate disposition 
of that of which he is thus enabled to dispose, a moral 
responsibility of no ordinary importance attaches to the 
exercise of the right thus given. The instincts and affec- 
tions of mankind in the vast majority of instances will 
lead men to make provision for those who are the nearest 
to them in kindred, and who in life have been the objects 
of their affection. Independently of any law, a man 
on the point of leaving the world would naturally 
distribute among his children or nearest relatives 
the property which he possessed. The same motives 
will influence him in the exercise of the right which 
the law secures to him. Hence arises a reasonable and 
well warranted expectation on the part of a man’s kin- 
dred surviving him, that on his death his effects shall be- 
come theirs, instead of being given to strangers. To 
disappoint the expectation thus created, and to disregard 
the claims of kindred to the inheritance, is to shock the 
common sentiment of mankind, and to violate what all 
men concur in deeming an obligation of the moral law. 
It cannot be supposed that in giving the power of testa- 
mentary disposition the law has been framed in disregard 
of these considerations. On the contrary, had they stood 
alone it is probable that the power of testamentary dis- 
position would have been withheld, and that the disposi- 
tion of property after the owner’s death would have been 
uniformly regulated by the law itself. But there are 
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other considerations which turn the scale in favor of the 
testamentary power. Among those who, as a man’s 
nearest relatives, would be entitled to share the fortune 
he leaves behind, some may de better provided for than 
others ; some may be more deserving than others; some, 
from age, sex, or physical infirmity, may stand in greater 
need of assistance. Friendship and tried attachment, 
or faithful service, may have claims that ought not to be 
disregarded. In the power of rewarding dutiful and 
meritorious conduct, paternal authority finds a useful 
auxiliary; age secures the respect and attention which 
are one of its chief consolations. As was truly said by 
Kent, C., in Van Alst v. Hunter (5 Johnson, N. Y. Chan. 
Rep., 159): “It is one of the painful consequences of ex- 
treme old age that it ceases to excite interest, and is apt 
to be left solitary and neglected. The control which the 
law still gives to a man over the disposal of his property 
is one of the most efficient means which he has in 
protracted life to command the attention due to his 
infirmities.” For these reasons the power of dispos- 
ing of property in anticipation of death has ever 
been regarded as one of the most valuable of the rights 
incidental to property, and there can be no doubt that it 
operates as a useful incentive of industry in the acquisi- 
tion of wealth, and to thrift and frugality in the enjoy- 
ment of it. The law of every country has, therefore, 
conceded to the owner of property the right of disposing 
by will either of the whole, or at all events of a portion 
of that which he possesses. The Roman law, and that 
of the continentul nations which have followed it, have 
secured to the relations of a deceased person, in the 
ascending and descending line, a fixed portion of the 
inheritance. The English law leaves every thing to the 
unfettered discretion of the testator, on the principle 
that though in some instances caprice, or passion, or the 
power of new ties, or artful contrivance, or sinister influ- 
ence may lead to the neglect of claims that ought to be 
attended to, yet the instincts, affections, and common 
sentiments of mankind may be safely trusted to secure 
on the whole a better disposition of the property of the 
dead, and one more accurately adjusted to the require- 
ments of each particular case, than could be obtained 
through a distribution prescribed by the stereotyped and 
inflexible rules of a general law. It is unnecessary to 
consider whether the principle of the foreign law or that 
of our own is the wiser. It is obvious in either case that 
to the due exercise of a power involving a moral respon- 
sibility thus grave, the possession of the intellectual and 
moral faculties common to our nature should be insisted 
on as an indispensable condition. It is essential to the 
exercise of such a power that a testator shall understand 
the nature of the act and its effects; shall understand 
the extent of the property of which he is disposing; 
shall be able to comprehend and appreciate the claims 
to which he ought to give effect; and, with a view 
to the latter object, that no disorder of the mind 
shall poison his affections, pervert his sense of right, 
or prevent the exercise of his natural faculties, 
that no insane delusion shall influence his will on 
disposing of his property, and bring about a disposal 
of it which would not have been made otherwise. But 
we have here the measure of the degree of mental power 
which should be insisted on. If the human instincts 
and affections or the moral sense be perverted by mental 
disease, if insane suspicion or aversion take the place 
of natural affection, if reason and judgment are lost and 
the mind becomes a prey to insane delusions calculated 
to interfere with aud disturb its functions and to lead toa 
testamentary disposition due only to its baneful influ- 
ence, in such a case it is obvious that the condition of 
testamentary power fails, and that a will made under 
such circumstances ought not tostand. But what if the 
mind, though possessing sufficient power undisturbed by 
frenzy or delusion to take into account all the considera- 
tions necessary to the proper making of a will, and pro- 
ducing a rational and proper will, should be subject to 
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some delusions, but a delusion which neither exercises 
nor is calculated to exercise any influence on the Par. 
ticular disposition? Ought we in such case to deny to 
the testator the ity to dispose of his property by 
will? It must be borne in mind that the absolute ang 
uncontrolled power of testamentary disposition ¢op. 
ceded by the law is founded on the assumption thatg 
rational will is a better disposition than any that can be 
made by the law itself. If, therefore, though mental 
disease may exist, it presents itself in such a degres 
and form as not to interfere with the capacity to make 
a rational disposition of property, why, it may well be 
asked, should it be held to take away the right? jt 
cannot be the object of the legislator to aggravate ap 
affection in itself so great by the deprivation of a right, 
the value of which is universally felt and acknowledged, 
If it be conceded, as we think it must be, that the only 
legitimate or rational ground for denying testamen 

capacity to persons of unsound mind, is the inability to 
take into account and give due effect to the considera. 
tions which ought to be present to the mind of a testator 
in making his will, and influence his decision as to the 
disposal of his property, it follows that a degree or form 
of unsoundness which neither disturbs the exercise of 
the faculties necessary for such an act, nor is capable of 
influencing the result, ought not to take away the power 
of making a will or place a person so circumstanced ing 
less advantageous position than others with regard to 
his rights, It may be here not unimportant to advert to 
the law relating to unsoundness of mind arising from 
another cause, namely, from want of intelligence arising 
from defective organization, or from supervening physi- 
cal infirmity or the decay of advancing age, as distin- 
guished from mental derangement, such defect of intel- 
ligence being equally a cause of incapacity. In these 
cases it is admitted on all hands that though the mental 
power may be reduced below the ordinary standard, yet 
if there be sufficient intelligence to understand and ap- 
preciate the testamentary actin its different bearings, 
the power to make a will remains. It is enough if, to 
use the words of Sir Edward Williams, in his work on 
executors, if ‘‘the mental faculties retain sufficient 
strength fully to comprehend the testamentary act about 
to be done.” “ Non sani tantum,” says Voet in his Com- 
mentary on the Pandects, lib. 28, tit. 1, § 36, founding 
himself on Code, book 6, tit. 23,1. 15, ‘‘Sed et in agone 
mortis positi, seminece ac balbutiente lingua voluntatem 
promentes, recte testamenta concant si modo mente 
adhue valeant.” This part of the law has been ex- 
tremely well treated in more than one case in the 
American courts. In the case of Harrison v. Rowan, 
referred to in Sloan v. Maxwell (2 Green, N. J. Ch. 57), in 
the United States *circuit court for the district of New 
Jersey, the law was thus laid down by the presiding 
judge: “‘As to the testator’s capacity, he must, in the 
language of the law, have a sourid and disposing mind 
and memory. In other words, he ought to be capable of 
making his will with an understanding of the nature 
of the business in which he is engaged, a recollection of 
the property he means to dispose of, of the persons who 
are the objects of his bounty, and the manner in which 
it is to be distributed between them. It is not necessary 
that he should view his will with the eye of a lawyer 
and comprehend its provisions in their legal form. Itis 
sufficient if he has such a mind and memory as will 
enable him to understand the elements of which it is 
composed, and the disposition of his property in its 
simple forms. In deciding upon the capacity of the 
testator to make his will, it is the soundness of the mind, 
and not the particular state of the bodily health, that is 
to be attended to; the latter may be in a state of ex- 
treme imbecility, and yet he may possess sufficient 
understanding to direct how his property shall be dis 
posed of; his capacity may be perfect to dispose of his 
property by will, and yet very inadequate to the man- 
agement of other business, as, for instance, to make col- 
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tnets for the purchase or sale of property. For most 
nen at different periods of their lives have meditated 
gon the subject of the disposition of their property 
jy will, and when called upon to have their inten- 
tions committed to writing, they find much less 
fifienlty in declaring their intentions than they 
vould in comprehending business in some measure 
yw.” In asubsequent case of Den v. Vancleve (2 South. 
@), the law was thus stated: “By the terms ‘a 
pond and disposing mind and memory,’ it has not been 
mderstood that a testator must possess these qualities 
ofthe mind in the highest degree, otherwise very few 
ould make testaments at all; neither has it been under- 
stood that he must possess them in as great a degree as 
hemay have formerly done, for even this would disable 
nost men in the decline of life. The mind may have 
een in some degree debilitated, the memory may have 
become in some degree enfeebled, and yet there may be 
qough left clearly to discern and discreetly to judge of 
all those things and all those circumstances which enter 
into the nature of a rational, fair and just testament. 
But, if they have so far failed as that these cannot be dis- 
ered and judged of, then he cannot be said to be of sound 
anddisposing mind and memory.” In the same case it 
issaid: ‘‘ The testator must, in the language of the law, 
te possessed of sound and disposing mind and memory. 
Hemust have memory. A man in whom this faculty is 
totally extinguished cannot be said to possess under- 
standing to any degree whatever, or for any purpose. 
But his memory may be very imperfect ; it may be greatly 
impaired by age or disease; he may not be able at all 
times to recollect the names, the persons or the faculties 
of those with whom he has been intimately acquainted ; 
may at times ask idle questions, and repeat those which 
had before been asked and answered, and yet his under- 
standing may be sufficiently sound for many of the ordi- 
mary transactions of life. He may not have sufficient 
strength ot memory and vigor of intellect to make and 
todigest all the parts of a contract,and yet be competent 
todirect the distribution of his property by will. This is 
asubject which he may possibly have often thought 
of,and there is probably no person who has not ar- 
manged such a disposition in his mind before he com- 
nitted it to writing. The question is not so much what 
was the degree of memory possessed by the testator as 
this: had he a disposing memory? was he capable of 
reollecting the property he was about to bequeath, the 
nanner of distributing it, and the objects of his bounty?” 
Tosum up the whole in the most simple and intelligible 
frm, were his mind and memory sufficiently sound to 
enable him to know and to understand the business in 
which he was engaged at the time he executed his will ?”’ 
This view of the law is fully adopted by the court in the 
case of Sloan v. Maxwell (2 Green Ch. N. S.), and is there 
slated to have been approved by Vroom, C. in a case of 
Tace v. Wallace (id.), which, however, is not reported It 
appears to have had the sanction of Kent, C. in the case 
Van Alst v. Hunter (5 Johns. N. Y. Ch. 159), already re- 
ferred to. In the case of Harwood v. Baker (3 Moo. P. C. 
®), in which a will had been executed by a testator, on 
his death-bed, in favor of a second wife, to the exclusion 
ofthe other members of his family, he being in a state 
of weakness and impaired capacity from disease, pro- 
ducing torpor of the brain and rendering his mind inca- 
pable of exertion unless roused, Erskine, J. delivered the 
judgment of the judicial committee of the privy council 
inthese terms: ‘ Their lordships are of opinion that, in 
order to constitute a sound disposing mind, a testator 
must not only be able to understand that he is, by his 
vill, giving the whole of his property to one object of his 
Tegard, but that he must also have capacity to compre- 
hend the extent of his property and the nature of the 
dlaims of others, whom by his will he is excluding from 
all participation in that property, and that the pro- 
lection of the law is in no cases more needed 
an it is im those cases where the mind has 





been too much enfeebled to comprehend more ob- 
jects than one; and more especially when that 
one object may be so forced upon the attention of the 
invalid as to shut out all others that might require con- 
sideration, And .therefore the question which their 
lordships propose to decide in this case is not whether 
Mr. Baker knew, when he executed his will, that he was 
giving all his property to his wife and excluding all his 
other relations from any share in it, but whether he was 
at that time capable of recollecting who those relations 
were, of understanding their respective claims upon his 
regard and bounty, and of deliberately forming an intel- 
ligent purpose of excluding them from any share in his 
property. If he had not the capacity required, the pro- 
priety of the disposition made by the will is a matter of 
no importance. If he had it, the injustice of the exclu- 
sion would not affect the validity of the disposition, 
though the justice or injustice of the disposition might 
cast down some light upon the question as to his 
capacity.” 

From this language, it is to be inferred that the stand- 
ard of capacity, in cases of impaired mental power is, to 
use the words of the judgment: ‘*The capacity, on the 
part of the testator to comprehend the extent of the 
property to be disposed of, and the nature of the claims 
of those he is excluding. Why should not this standard 
also be applicable to mental unsoundness produced by 
mental disease? It may be said that the analogy be- 
tween the two cases is imperfect; that there is an essen- 
tial difference between unsoundness of mind arising 
from congenital defect or supervening infirmity, and the 
perversion of thought and feeling produced by mental 
disease, the latter being far more likely to give rise to an 
inofficious will than the mere deficiency of mental power, 
This is no doubt true; but it becomes immaterial on the 
hypothesis that the disorder of the mind has left the fac- 
ulties on which the proper exercise of testamentary 
power depends unaffected, and that a rational will, unin- 
fiuenced by the mental disorder, has been the result. It 
is said, indeed, by those who insist that any degree of un- 
soundness should suffice to take away testamentary capa- 
city, that where insane delusion has shown itself, it is 
always possible and indeed may be assumed to be proba- 
ble that a greater degree of mental unsoundness exists 
than has actually become manifest. But this view, 
which is by no means universally admitted, is unsup- 
ported by proof, and must be looked upon as matter of 
speculative opinion. It seems unreasonable to deny 
testamentary capacity on the speculative possibility of 
unsoundness which has failed to display itself, and which, 
if existing in a latent and undiscovered form, would be 
little likely to have any influence over the disposition of 


| the will. No doubt when the fact thata testator has been 


subject to any insane delusion is established, a will 
should be regarded with great distrust, and every pre- 
sumption should, in the first instance, be made against it. 

When insane delusion has once been shown to have 
existed, it is difficult to say how much further the mental 
disorder extended beyond the particular form or instance 
in which it has manifested itself. It may be equally diffi- 
cult to say how far the delusion may not have influenced 
the testator in the particular disposal of his property. 
And the presumption against a will, made under such 
circumstances, becomes additionally strong where the 
will is, to use the term of the civilians, an inofficious one, 
that is to say, one in which natural affection, and the ties 
of near relationship have been disregarded. But where 
a jury are satisfied that the delusion has not affected the 
general faculties of the mind, and can have had no effect 
on the testator’s will, we can see no sufficient reason why 
the testator should be held to have lost his right to make 
a will, or why a will made under such circumstances 
should not be upheld. Such an inquiry may involve, it 
is true, considerable difficulty, and require much nicety 
of discrimination, but we see no reason to think that 
such a question is beyond the power of judicial inquiry 
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and determination, or may not be disposed of by a jury, 
directed and guided by a judge. [In the case before us, 
two delusions disturbed the mind of the testator — the one 
that he was pursued by spirits, the other that a man, 
long since dead, came personally to molest him. Neither 
of these delusions—the dead man not having been in any 
way connected with him—had, or could have, any in- 
fluence upon him in disposing of his property. The will, 
though in one sense an idle one, inasmuch as the object 
of his bounty was his heir-at-law, and therefore would 
have taken the property without its being devised to her, 
was yet rational in this, that it was made in favor of his 
niece, who lived with him, and who was the object of his 
affection and regard. We must take it, on the finding of 
the jury, that, irrespectively of the question of these dor- 
mant delusions, the testator was in possession of his 
faculties when the will was executed. Under these cir- 
cumstances, we see no reason for holding the will to be 
invalid. If, indeed, it had been possible in this case to 
connect the dispositions of the will with the delusions 
of the testator, the form in which the case was left to the 
jury might have been open to exception. It may be, as 
was contended on the part of the plaintiff, that in a case 
of unsoundness, founded on delusion, but which delusion 
was not manifested at the time of making the will, it is 
@ question for the jury whether the delusion was not 
latent in the mind of the testator. But, then, for the 
reasons we have given in the course of this judgment, 
we are of opinion that a jury should be told in such a 
case, that the existence of a delusion, compatible with 
the retention of the general powers and faculties of 
the mind, will not be sufficient to overthrow the will, 
unless it were such as was calculated to influence the tes- 
tator in making it. This effectually disposes of the ques- 
tion of misdirection. As, for the reasons we have given, 
we are of opinion that if the testator was, at the time of 
making the will, of capacity to make a will, as defined by 
the learned judge, the existence of such a disease, if latent, 
so as to leave him free from the consciousness and influ- 
ence of delusion, would not overthrow the will, it follows 
that, there having been here a total absence of all con- 
nection between the delusion and the will, there can 
have been, practically speaking, no misdirection. If the 
delusion had been of such a nature as was calculated to 
influence the testator in making the particular disposi- 
tion, as was the case in Waring v. Waring, and in Smith 
v. Tebbit, a jury would not, in general, be justified in 
coming to the conclusion that the delusion, still existing, 
was latent at the time, so as to leave the testator free 
from any influence arising from it; but in the case at 
bar, the disposition was quite unconnected with the de- 
lusions, and consequently there is no reason to suppose 
that the omission to call the attention of the jury to this 
specifically, at all affected the verdict. Looking to the 
evidence given on the trial, and to the verdict of the 
jury, it appears to us that if this case were submitted to 
another jury, whatever they might find on the first 
point, their decision must be in favor of the will on the 
second. It would consequently be worse than useless to 
put the parties to the expense of a new trial, when, in 
our Judgment, the only proper or possible result must be 
a second verdict establishing the will. 
ee 
UNITED STATES SUPREME COURT. 
NOTES OF RECENT DECISIONS. 

The National Bank of the Republic v. Millard. — Error to 
the supreme court of the District of Columbia. The 
plaintiff in error sued the bank on a check drawn in his 
favor by a paymaster in the army on the bank against 
funds to the credit of the drawer. Among Other matters, 
the court below refused to charge the jury that Millard 
could not recover unless the defendant, the bank, had 
accepted or promised to pay the check. The verdict was 
for the plaintiff. This court now reverses the judgment, 
holding that the holder of a bank check cannot sue the 





bank for refusing payment, in the absence of proof that 
it was accepted by the bank or charged against the 
drawer. The relation of the banker and customer ig sim. 
ply that of debtor and creditor, and does not partake ofa 
fiduciary character. There can be no foundation for ap 
action on the part of the holder, unless there is a priority 
of contract between him and the bank, and there can be 
no such priority when the bank owes no duty, and is up. 
der no obligations to the holder. The holder takes the 
check on the credit of the drawer, and the bank is not 
connected with the transaction. Mr. Justice Davis deliy. 
ered the opinion. 

Roland & Homoly v. The United States. — Appeal from the 
district court of California, This was a claim for ning 
leagues of land, or about 40,000 acres, in the county of 
Santa Clara, Cal., under the Sobrante grant of May, 184, 
The claim was rejected by the land commissioners ang 
the district court, for various reasons; but the decision 
of the court below is reversed by this court, and the caug 
remanded, with direction to enter a decree confirming 
theclaim. The court find that claimants possessed g 
right of property in the land under the Mexican grant, 
when California came into the Union, and that, as a con. 
sequence, their claim is valid, and should be confirmed, 
Mr. Justice Field delivered the opinion of the court; dis. 
senting, Mr. Justice Davis. 

Hazlehurst & Weightman v. The Steamer Lulu. — Appeal 
from the circuit court for the district of Maryland, This 
was a suit in admiralty toenforce a claim for repairs done 
the steamer at the request of the master. The decree of 
the district court was for the libelant, the court taking 
the view that the repairs were needed, and that they 
were done on the credit of the ship. The circuit court 
held that, upon the whole evidence, the repairs were done 
upon the credit of the master, and not of the ship, and 
reversed the decree of the district court. This court sus 
tains the decree of the district court, and remands the 
cause to the circuit, with directions to enter an order 
affirming that decree. Mr. Justice Clifford delivered the 
opinion. Pee Pe 

SUPREME COURT— FIRST DEPARTMENT. 
NOTICE TO THE BAR. 


A new calendar will be made up for January, com- 
mencing first with the appeals from non-enumerated 
motions; second, preferred cases; third, the cases re- 
maining on the general calendar for November, com- 
mencing with the causes following the case last heard at 
the November term; fourth, all other cases for which 
notes of issue are filed. 

Causes put off for the term, or marked down, are not to 
be put on the calendar, except on filing a new noteof 
issue, 

Notes of issue must be filed with the clerk before the 
20th of December, 1870, or they will be placed at the foot 
of the calendar. 

Where orders ur judgments appealed from were made 
or rendered by either of the general term judges, the 
note of issue must state the name of the judge, and the 
clerk must enter such name on the calendar. 


By order of the court, 
D. W. CLARKE, 


Clerk of the General Term. 
eo 


TERMS OF THE SUPREME COURT FOR DECEMBER, 


lst Monday, Special Term (Motions), New York, Brady. 

lst Monday, Oyer and Terminer and Circuit (Part 
New York dozo. 

Ist Monday, Circuit (Part 2), New York, Barnard, 

lst Monday, Special Term (Chambers), New York, In- 


graham. 
lst Monday, Circuit and Oyer and Terminer, Westche 
ter, Gilbert. 
lst Monday, Special Term (Motions), Kings, Tappen. 
Ist Monday, Special Term, Newburgh, nard. 
lst Monday, Circuit and Oyer and Terminer, Erie, Bat 


ker. 
lst Tuesday, General Term, 3d Dept., Binghamton. 
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that The literature of the bar, especially its biographical 
the The Albany Law J ournal. and statistical material, questions of legal reform, 
ia chit-chat, and gossip, and. enlivening anecdote (and 
- ey in who have a keener zest for the humorous than law- 
nity ALBANY, DECEMBER 10, 1870. yers ?), all sought for their own peculiar channel of 
an be expression. 

oun AMERICAN LAW PERIODICALS. We were about to say that a sufficient test of the 
+. the periodical may justly be styled a product of the prosperity and vigor of a branch of business, or of a 
li. t century ; certainly its development into the profession, may be found in the character and success 





gest and important branch of literature that it is to- 
day belongs to the last very few years. While law 
magazines are of comparatively recent growth, there 
jnokind of law publication whatever that dates very 
fr back. The work that is done by our prominent 
w-publishing firms would have astonished the pro- 
fasion, and everybody else, fifty yearsago. Not that 
lawyers are not occasionally astonished to-day by the 
qulity of some books that are offered for their ap- 









— poval, but we are speaking of the quantity of the 
rmed. work done, the number and bulk of the volumes that 
; dis (Jae constantly printing, and which their publishers 





think no law library should be without — the tot vo- 
luminelegis. They have, indeed, grown wonderfully. 





peal 







This @ The first reports published in this country were of 
fe Connecticut decisions, and were printed at Litchfield, 
aking in 1789. Down to 1800, reports were few in number, 





text-books and treatises still more scanty, alike in 
this country and in England. It was expected of a 
god lawyer, in those days, that he would familiarize 








P, and himself with all the prominent reported cases— a task 
pa vhich to-day is, of course, impossible. 
order @ 48 Teports multiplied, text-books and treatises be- 





gnto be written. They were prepared, in order to 
apply an actual demand, and not for the purpose of 
making a book, whether needed or not, or for the pur- 
pose solely of making money. We have always 
thought that Bacon has a good deal to answer for in 
ting the impression that a lawyer must turn his 
und to book writing, or his “‘ debt to the profession ”’ 
remain uncanceled. For the most part, these 
y works were what they purported to be—real 
s, which enunciated and discussed principles, 
md not merely other names for digests. Although 
tirauthors were pioneers, yet there was much, both 
style and arrangement, that has hardly since been 
improved upon. 
With the development of speedy communication by 
hiland telegraph, fresh intelligence of court proceed- 
became almost as much of a necessity as that 
the general current news of the day. A single de- 
i sometimes affects all the details of an immense 
iness, and sends the market up or down, as the 
| . Be may be. The whole practice of law received an 
Term. @eUpetus, and although the “law’s delay” has not 
n 80 far obviated as to become no longer proverbial, 
ft the conduct of business in court has been both 
pified and expedited. After awhile, a general 




























Part |} paper began to be found a vehicle of not suffi- 
7 ly full and accurate information in the depart- 
rik, In- of legal news, and the profession demanded a 
stches dium of their own. While the merchant could 
pen. ut his shipping gazette, and the physician his 
oe journal, the lawyer naturally felt a need 

’ 4 publication devoted specially to subjects that 
yn. 





ed him, and had to do with his daily business. 








of its publications; but investigation prompts us to 
hesitate before committing our profession to this posi- 
tion. Asa general rule, such legal periodicals as have 
sprung into existence from time to time, we have 
almost uniformly discovered to have been short lived. 
Many died in their infancy. The oldest magazine 
now published is the American Law Register, of Phil- 
adelphia, which dates from 1852. Boston, New York, 
and Philadelphia has each, at times during the last 
fifty years, supported a law journal. Their failure to 
attain to a prolonged life, however, should but, in part, 
be attributed to a lack of proper support from the 
profession. Some of the attempts were experimental, 
and made, in not a few instances, by incompent per- 
sons. Lack of tact and energy on the part of publish- 
ers appears to have been a more active cause of failure 
than any want of ability or zeal in the editorial de- 
partment. Frequently the whole labor of editing and 
contributing fell to young men, who, for a year or 
two, could spare from their professional requirements 
time enough to do justice to their undertaking, but 
whose continuance in the field became precluded by 
a growing practice. Without active measures to in- 
crease their circulation, little or no pay could be 
afforded a writer from their earnings. Scanty remu- 
neration (or no pay at all), it needs no ghost to tell us 
(if it did, the ghost of many an unlucky venture could 
be summoned), will sooner or later bring about the 
death of any publication. The quiddam honorarium 
theory is exploded, no less in general practice than it 
is in the province of writing legal articles. Capital 
must be sunk at the outset to establish a law periodi- 
cal in the same manner, if not to the same degree, 
that is necessary when a new candidate seeks admit- 
tance in the newspaper field. 

The first upon the list of American law periodicals, 
in point of time, is the American Law Journal and 
Miscellaneous Repository, by John E. Hall, of Balti- 
more, published at Philadelphia, in 1808. Its motto 
was: 


* Seu linguam causam acuis seu civica jura 
Respondere paras.”’ 


From its appearance in bound volumes, one is at a 
loss to divine what its original shape must have been, 
and it bears {marks of having been issued at irregu- 
lar intervals, The editor, in an exceedingly modest 
preface, says: ‘The feeble exertions of a youthful 
individual, unaided by the impressive sanction of 
experience, can effect but little without the cordial 
co-operation of those from whom he has some right 
to claim assistance.” 

It is made up chiefly of judicial opinions given at 
length, and one looks almost in vain for the miscel- 
lany which the Repository promises. There is, how- 
ever, in the first volume, a sketch of Sir James McIn- 
tosh, a few book notices, and a department styled 
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“The Adversaria,”’ of which No. one begins well, but 
appears never to have been supported by any No. two. 
It is, perhaps, ungracious to plunder from that which 
has appropriated so little, but the reader will forgive 
us for robbing the Repository of the following: 

“A curious instance of the quaint style of the last 
century occurs in the preface to Croke Elizabeth. Sir 
Harbottle Grimston, the editor and enthusiastic ad- 
mirer of the author of these valuable reports, informs 
us that Sir George Croke was continued in his office 
of judge of the king’s bench after he became old and 
deaf, by Charles II, who ‘ gave him the like allowance 
and fee he paid to the rest of the judges, till a certio- 
rari came from the great Judge of heaven and earth 
to remove him from a human bench of law to a heav- 
enly throne of glory.’ ”’ 

This work was continued through seven volumes, 
till 1821. Imperfect as was the execution of the edi- 
tor’s plan, these volumes must have been of consid- 
erable value to the profession at that day. Asa new 
and untried venture, it displayed alabor and achieved 
a success that doubtless rendered it a reputable jour- 
nal, in its day, but at the present time it is of little or 
no use as a book of reference. 

In March, 1813, Joseph Gales (the father, we believe, 
of the well-known member of the firm of Gales & 
Seaton, of Washington), established at Raleigh The 
Carolina Law Repository, which was discontinued in 
1816. It purported to contain biographical sketches 
of eminent judges, opinions of American and foreign 
jurists, and reports of cases in the supreme court of 
North Carolina. The editor followed the fashion of 
the times so far as to impress a motto into his service. 
We doubt whether these mottoes are key-notes to 
future performances, but rather suspect most of them 
to have been chosen because they sounded well, as a 
coat of arms is sometimes ordered out of a varied as- 
sortment, because it suits the fancy of the purchaser. 
Our Carolina friend, however, forms an exception, 
not only in having made use of something appropri- 
ate, but in having the good sense to make his selection 
in English, viz.: ‘‘ The mind of man not being capa- 
ble of having many ideas under view at once, it was 
necessary to have a repository to lay up these ideas.” 
— Locke, 

These two volumes may well enough be character- 
ized as composed of “ mixed law and fact.’’ Biogra- 
phy and North Carolina law are commingled with so 
bewildering a lack of arrangement, that one might 
fancy there had been a collision between the “ Lives 
of the Lord Chancellors”’ and the early volumes of the 
Old North State reports. The transition from the biog- 
raphies of Elden and of Mansfield, and the speeches 
of Erskine to Grizza Collins, widow, and detenue for 
five negroes, is effected with such abruptness that the 
“mind of man” may be pardoned if occasionally it 
is just a little startled. In fine, the publication was 
only partially a law magazine, and we should judge 
no effort was made to make it wholly such. 

A few members of the New York and Connecticut 
bar started the United States Law Journal in 1822, and 
kept it alive till 1826, with its office of publication at 
New York city. We have not been able to gain access 
to a copy of this Journal, but have the authority of 
the Law Reporter, for saying it made little more than 





one volume, and contained some spirited composi. 
tions. 

We can barely allude to the New Yale Judiciq 
Repository, which was begun in September, 1818, and 
discontinued in the following January. We haye 
been unable to find a copy of it, and, indeed, it coulg 
hardly have attained to the size of a decent volume, 

Next upon the list of law periodicals is to be found 
the Annual Law Register of the United States, pub- 
lished in 1822, at Burlington, N. J., by Wm. Griffith, 
It may be mentioned as a singular fact, that volumes 
one and two of this work never saw the light, while 
three and four stand on the shelves of a few libraries, 
rarely, if ever, to be taken down for consultation, 
Strictly speaking, this should not be styled a legal 
publication, but rather a politico-legal annual, If 
aimed to furnish statistics of State officers, ete., to 
gether with an abstract of the statutory provisions of 
the several states, their collective laws, ete., besides 
information of value for practical reference for the 
year only. These facts are set forth in a series of 
questions and answers. Among the answers elicited 
from various correspondents scattered over the coun- 
try are occasionally a few that are not a little amus. 
ing. For example, the following replies were made 
by Mr. Griffith’s Vermont correspondent: 

Q. “ Who is state printer? 

A, ‘We have no state printer; the legislature, from 
year to year, farm out the state printing at discretion, 

Q. “ Who is the principal bookseller at the seat of 
government? 

A, “*‘—— Goss is a printer, and principal bookseller 
at the seat of government.”’ 

This must have been a good thing for —— Goss; 
and yet, after a lapse of half a century, one cannot 
help wondering, ‘‘ what Goss?”” The Annual, so to 
speak, bore no literary flower. As it contained no 
reading matter, other than as we have indicated (the 
editor, although a counsellor at law, never making it 
the medium of editorial articles), we hardly know 
how to account for its appearance among the law 
magazines, unless, perhaps, there was no where else 
to put it. 

In 1829, the initial number of the United States Law 
Intelligencer and Review appeared at Providence, R.1, 
under the management of Joseph K. Angell. Mr.A, 
at that time a reporter for the state of Rhode Island, 
afterwards rose to distinction in the profession as4 
writer of legal treatises. He died in 1857. The new 
candidate for public favor bore as it motto, “ Mullo 
utilius est pauca idonea effundere quam multis inutilibu 
homines gravari.”’ The work was intrusted to compe 
tent hands. It may be said to have been the first pub 
lication displaying the distinctive features of the law 
magazine as it to-day exists. It consisted mainly 
review articles, which appear to have been well con- 
sidered, upon live subjects, judicious selections from 
foreign journals, and general news. It is an interes 
ing task, as one turns it leaves, to trace out the gerll 
thought of reforms now long since effected. After the 
first few numbers, the place of publication W% 
changed to Philadelphia. 

The first number of the American Jurist and Las 
Magazine, published at Boston, bears date of Januaty, 
1829, This was as far in advance of the last-namel 
journal as was Mr. Angell’s achievement in advan 
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of what his predecessors had accomplished, perhaps 
pore so. The Jurist may fairly lay claim to the 
jonor of having been the first compact, methodical and 
«mprehensive law periodical ever published in this 
guntry, nor was it excelled at that time by any work 
ofthe kind in England. It was a quarterly, edited at 
jiferent times by Charles Sumner, Luther S. Cush- 
ing, George S. Hillard and S. F. Dixon, the author of 
Dizon on Subrogation. 

The good taste and scholarship indicated in its 
motto was maintained in its pages. The felicitous 
yords of Cicero cannot too often be repeated: ‘* Hane 
igitur video sapientissimorum fuisse sententiam, legem 
aque hominum ingeniis excogitatam, necscitum ali- 
qud esse populorum, sed eternum quiddam quod 
miversum mundum regeret imperandi prohibendique 
upientia.”” These volumes have a permanent value, 
and their carefully and elaborately prepared contents 
have been cited as an aid to the court, if not invested 
with the weight of an actual authority. Among the 
contributors was Theron Metcalf (subsequently one 
of the judges of the supreme court of Massachusetts), 
whose series of papers, upon the principles of the law 
of contracts, has since been revised and enlarged to 
form that admirable volume (by far the best that can 
be put into the hands of the student), Metcalf on 
(ontracts. The Jurist was discontinued at the end 
of the twentieth volume, in 1842.# The six volumes 
ofthe American Law Magazine, of Philadelphia (1843), 
may be considered as a revival of the Jurist, though 
sarcely equal in ability to its predecessor. It was 
published quarterly by the Johnsons, until 1846, 

The Carolina Law Journal was issued in July, 1830, 
atCharleston, 8S. C. Little seems to be known of it. 
It appears to have been continued through two or 
three numbers only, and of them it is likely that but 
afew scattering leaves can now be found. 

During the same month there appeared, at Boston, 
aweekly quarto periodical entitled the Jurisprudent, 
vhich attained to the age of one volume. It num- 


tered some interesting papers among its contents, 


but the volume has not been thought of enough value 
to deserve a place in the large and almost complete 
lw library of its native city. There is a copy in the 
library of the Harvard law school, at Cambridge. 

This same year (1830) witnessed the advent of a 
tmi-monthly octavo, at Philadelphia, called the 
Journal of Law, which was edited by an association 
ofseveral gentlemen. Although there is not always 
safety in a multitude of counselors at an editorial 
table, yet the plan of this publication was so well 
matured, its corps of editors so efficient, and its 
general affairs so faithfully managed that it reached 
therespectable age of thirteen years, represented by 
iseries of thirteen volumes. 

In 1842 was issued, at Philadelphia, the first num- 
ber of the Pennsylvania Law Journal, under the 
tlitorship of Henry Wallace and E. W. David. Its 
pwspectus stated that it was, at that time, with the 
txeeption of the ‘‘ U. S. Law Reporter’’ (by which, 
Vithout doubt, was meant the American Jurist), the 





*We acknowledge an indebtedness to a valuable and 
ining article in the Jurist, upon a subject akin to 
Hesent one, from which we have derived information 
telsewhere to obtain. A similar acknowledgment 
ls likewise due to a number of the Law Reporter. We 
resent writing we cannot give the 

Yolume and page of either of the articles referred to. 





only law magazine in the country, and that it was 
intended to give it a Pennsylvania character. The 
contents of the early numbers were somewhat ill- 
assorted, but in time a marked improvement appeared 
both in the choice of subjects and in their mode of 
treatment. The decisions of Judge Randull, under 
the bankrupt act of 1841, were printed at length, which 
lent to a part of the work the character of a volume 
of reports. The Journal was continued in the shape 
of the American Law Journal (Phila., 1848), making 
in all eleven volumes, 

The New York Legal Observer (a weekly of sixteen 
double column pages), of which there were twelve 
volumes published, was brought out by Sam. Owen, 
in 1843, at New York city. Perhaps, now that the 
age of legitimate law magazines had begun, this 
should not, in strictness, be classed among them. It 
was a convenient form of putting the reports speedily 
before the profession ; very little original legal matter 
appearing in its columns, Now and then its subscribers 
were treated to a bit of legal news, but most frequently 
the corner reserved from the opinions of the court was 
devoted to a few standard legal anecdotes. By the 
way, an examination of these various periodicals, 
down to the present time, discloses the uniformity 
with which a few standard jokes and witticisms are 
made to do duty, time and time again, leading to the 
conviction that, after having been once copied from 
their original sources, they have ever since been con- 
sidered a fair subject of spoil for successive editorial 
scissors. 

Up to this time the rapidly growing west had no 
publication of this kind, the want of which appears 
to have been severely felt. The bar of Cincinnati 
established, in 1843, the Western Law Journal, a 
monthly magazine, which needs only to be named to 
be recognized by older members of the bar as an able 
and high-toned publication, which did credit to the 
whole community. It maintained at the west that 
standard of excellence which the American Jurist 
had reared at the east. The editor, Timothy Walker, 
was a lawyer and author of national reputation, and 
his whole energy and soul was devoted to this work. 
Wecommend one of the innovations which he insisted 
upon, viz.: requiring a writer to append his name to 
his productions, Whatever may be said against this 
rule, it unquestionably insures a larger measure of 
care and accuracy on the part of the contributor. The 
book reviews of the Journal bear the marks of honesty 
and discrimination, and it is interesting to note such 
opinions as time has since fully corroborated. An- 
other innovation consisted in printing upon the cover 
of the magazine the name and address of each sub- 
scriber, and many a name since distinguished at the 
bar, or in public life, appears among its patrons. The 
ten volumes of this valuable work closed with the 
year 1853. 

The next enterprise that claims our attention is the 
American Themis, a Monthly Journal of Jurisprudence 
and Judicature, which first saw the light in New 
York city, in January, 1844. The editor was Mr. 
John O’Connell, and he appears to have done pretty 
much all the work of filling its pages, although the 
list of promised contributors embraced such names 
as Duer, Sedgwick, C. J. Ingersoll, and David Paul 
Brown. Its high sounding title was appropriately 
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accompanied by an ambitious motto from Claudian, 
to which was annexed a remarkably long one from 
Chancellor Kent’s “ reply to the N. Y. bar, proffering 
him a public dinner on the anniversary of his eightieth 
birthday.” The topics that were discussed in its 
pages were of living interest to the profession, but 
the rhetorical style in which they were written ex- 
hibited exuberance rather than profundity of thought. 
The Themis died at the tender age of six months. 

In March, 1838, appeared at Boston the Luw Re- 
porter, under the control of Peleg W. Chandler, of 
the Suffolk bar, as editor. It was a modest, well 
edited and well printed monthly, of only sixteen 
pages at first, which were subsequently increased to 
forty-eight, and finally to sixty-four. Although its 
main object was, as the name indicated, to report 
cases, a considerable space was devoted to the discus- 
sion of legal topics; and an agreeable variety of 
anecdote and news items was furnished under the 
expressive title of ‘‘Hotch Pot.’’ With the tenth 
volume, S. H. Phillips (now Attorney-General of the 
Sandwich Islands), became associate editor, and with 
the eleventh sole editor. Its subsequent editors were, 
at different times, George P. Sanger, George S. Hale, 
John Codman, John Lowell (now U. S. District 
Judge, Mass. District), Samuel M. Quincy, F. F. 
Heard and D. A. Gleason. 

It originally bore a Latin motto of considerable 
length, which was changed to the brief and pertinent 
sentiment, at the beginning of the nineteenth vol- 
ume, “‘ Report me and my cause aright.’’ The num- 
bers were somewhat irregularly issued toward the 
end of its career, and it expired in May, 1866, at the 
ripe age of twenty-eight years, representing twenty- 
seven volumes. It is an important and valuable legal 
record. 

The South Western Law Journal was started at 
Nashville, Tenn., in 1844, by Milton A. Haynes, a 
lawyer of that city, who died during the war, in the 
confederate service. As usual, its title page displayed 
a@ motto: “ Wisdom is always anxious to assist its 
own judgment by the opinion of others. Lord Bacon 
lit his torch at every man’s candle.” ‘It was ephem- 
eral in its character,’’ says Judge Shackelford, of 
Nashville, ‘“‘and fell through for want of patronage 
the first year, and was not sustained by the profession 
of the state. It was without merit. I have made 
diligent search among the archives of our State Li- 
brary to find a copy, but without success; have not 
seen or heard of one for the last twenty years, and 
doubt if one could now be found in the state.” This 
failure, resulting evidently from no fault of the bar, 
but from the incapacity of the projector, may have 
deterred others from entering the field. No venture 
in this direction has since been attempted in that sec- 
tion of the country. 

The Code Reporter is another of those amphibious 
journals that puzzle the librarian, who is not sure 
whether they belong among the law magazines or the 
reports. On the whole, these present volumes may, 
we think, be labeled reports under a palpably thin 
disguise. The Reporter claimed to be “a journal for 
the judge, the lawyer and the legislator,” and, con- 
sidering that these three classes ought to be familiar 
with the decisions of the courts, we do not know that 
it did not strictly fulfill its promises, by spreading 





before its readers the important opinions of the Ney 
York bench. Beyond this there was the scantiey 
reading matter. Four volumes were published by 
John 8S. Voorhies, New York, 1848-52. 

During the year 1850, John Livingston, at Ney 
York, conducted a respectable publication entitle 
the United States Monthly Law Magazine. A proni. 
nent feature in its pages was a series of biographical 
sketches of such lawyers, in various parts of th 
Union, as had attained special eminence at their res. 
pective bars, or in the supreme court at Washington, 
Occasionally, a portrait of the subject of the sketc 
was added, making this, we are quite sure, the only 
illustrated legal publication ever issued in this 
country. 

The ephemeral character of a lawyer’s reputation 
is a matter of frequent comment, and a glance at the 
names in the series to which we are alluding, affords 
another proof that the fame of leaders at the bar js 
traditional, or written in the sand. There are salient 
points in the life of every successful lawyer worthy 
of presentation to even the general reader, and legil 
biography, though seldom fraught with stirring 
events is never dull. We confess to a peculiar relish 
for this kind of reading; to us it is always fresh and 
interesting, and we believe the profession at lang 
will never fail to welcome any attempt at preserving 
the record of such legal minds as have adorned th 
bar of the United States. The exceedingly attractive 
and really valuable contribution to this branch of 
literature, entitled the “‘ Law and Lawyers of Mainz, 
by the late Mr. Wm. Willis of Portland, proves how 
much practical information, available experience and 
enlivening incident can be drawn from the legal an- 
nals of every state (for there was no peculiar richness 
of material in the bar of Maine), to instruct and 
amuse our brethren of the bar everywhere. We hop 
for more books like it. At all events, let our magi 
zines present us with biographical sketches, in whi 
we may term “ reasonable profusion.” 

We have not the data of the exact continuance of 
Mr. Livingston’s Magazine, and we speak from no 
recent examination when we say that it partook 
rather more of the literary than the philosophical 
order; and that altogether it was not a work of much 
strength. It survived but a few years. 

The Western Law Monthly, projected at Clevelané, 
Ohio, by Chester Hayden, in 1859, was an ambitious 
journal, with the plain, business-like motto: “ Faith 
or credit is to be given to the last decisions.” While 
there was ability in its columns (for Judge Ranney 
was among its contributors), the editorial work wa 
not always carefully done. But a few numbers welt 
published. 

We now come to the first publication upon the lis 
of those still in existence. The American Law Registt’ 
(monthly) of Philadelphia, the new series of which w# 
begun in 1861, dates its origin back to November, 18} 
which entitles it to the rank of a veteran in the service 
The first editors were Asa Fish and Henry Whartot, 
both well known as industrious and able writers,” 
editors, of law books. The present editors are Jud 
Redfield, Prof. Bennett, of Harvard Law Schoil 
Prof. Dwight of Columbia College, Judge Dillon, 
Iowa, Judge Jameson, of Chicago, Alex. Martin, / 
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st. Louis, and J. T. Mitchell, of Philadelphia. The 
Register has invariably borne the marks of a success- 
ful publication, and has contained, from time to time, 
articles of permanent value. Its quantity of original 
matter has not been large, although what is furnished 
is almost always the result of deliberation and study, 
most of the articles being short treatises upon mooted 
law points. With its many excellencies, we cannot 
help thinking it would not be amiss if it gave its 
readers a page or two of short items, made a record 
of legal events, and increased the number of its book 
notices. It is published by D. B. Canfield & Co., of 
Philadelphia. 

The American Law Review is a quarterly, of which 
the profession may well feel proud. The first num- 
ber appeared in October, 1866, published by the well- 
known house of Little, Brown & Co., of Boston. Ithas 
steadily increased in public favor. Besides dignified 
and elaborately prepared articles upon legal topics, it 
contains a digest of English law reports, and of selected 
state reports, book notices, a list of law books pub- 
lished in England and America, and a summary of 
events, covering every state and England, with occa- 
sionally other foreign countries. We are particularly 
pleased with its book notices, which are fearless and 
impartial. The books of Little, Brown & Co., we no- 
tice, fare the same as all others. By honest criticism 
the reader can tell pretty accurately whether or not to 
buy the last new book he sees advertised. There isa 
manly, vigorous tone about the Review, which has 
earned for it a large measure of influence, and its 
value to lawyers as an organ worthy to represent 
them, can hardly be over-estimated. With the Octo- 
ber number, Oliver Wendell Holmes, Jr., and Arthur 
G, Sedgwick, both of the Boston bar, assumed the 
editorial control. It had hitherto been under the 
charge of John C. Gray and John C. Ropes, who 
retired with an enviable reputation for their ability 
and discriminating taste. 

The northwest supports an excellent monthly, 
called the Western Jurist, which is issued at Des 
Moines, Iowa, Wm. G. Hammond and Chester C. 
Cole, editors. It was begun in 1867. Chief Justice Cole, 
of Iowa, is an able writer, and the master of a style at 
once attractive and convincing. He, as well as Chan- 
cellor Hammond, has taken a great interest in this 
publication, and we are glad to know that their labors 
are meeting with proper recognition throughout that 
section of the country. Judge Cole has informed us 
that hitherto the Jurist has suffered from the lack of 
apermanent editor. The aim of this journal is high, 
and its original articles, though few in number, are 
uniformly well written, and upon topics of direct 
value to the practitioner. It would be an improve- 
ment to make room for more short articles, book re- 
views and legal items. A magazine without them 
betrays a little stiffness, and we have no doubt that 
an editor who can devote his whole time to the work 
wiili remedy this defect, as well as infuse a greater 
degree of variety in the subjects discussed. 

The Chicago Legal News, as its name imports, is a 
hewspaper. It appears weekly, in handsome quarto 
form, and has prospered ever since it was begun, in 
October, 1868, Its editorial management is conducted 
by Mrs, Myra Bradwell, wife of Judge Bradwell. If 





Mrs. B. has not yet succeeded in persuading the 
supreme court of Illinois that she has a right to prac- 
tice law in that state, she has certainly convinced all 
who see the News that she well understands how to 
conduct a legal newspaper. It contains fresh reports 
of decisions, short and pertinent articles upon topics 
of present interest, a large quantity of legal adver- 
tisements, and is, altogether, well made up and well 
adapted, we should say, to convey speedy intelligence 
of legal news, at the same time preserving it in shape 
suitable for future reference. 

Bench and Bar, also of Chicago, is a quarterly, now 
in its second volume, published by Callaghan & Cock- 
croft. It is sent free to all lawyers whose address the 
publishers may obtain; and, though it has some of 
the features of an independent magazine, is really a 
medium for advertising this enterprising law firm 
of the northwest. There is a good deal of entertain- 
ing reading matter in it, however, but its book no- 
tices would be more valuable, if it were not for the sus- 
picion that they are written in the interest of certain 
publishers. The purpose for which it is obviously 
designed, we should think would be admirably served 
by this bright and lively little publication. 

The Albany Law Journal was instituted in January 
last, and is, consequently, one of the younger com- 
petitors for the support of the profession. It would 
be unbecoming here to speak either of its merits or 
of its faults, and we allude to its successful existence, 
therefore, simply as a matter of record. 

We might here mention another legal periodical of 
Albany, which was not quite so vigorous, indeed, we 
doubt if many in New York state ever even heard of 
it— the Law Review Quarterly. It appeared in July, 
1866, and its total life was concentrated in one number 
of one hundred and twenty-eight pages, about the 
style of a page of American Law Review, perhaps a 
little larger. Its editor was Joel Tiffany, then the 
court of appeals reporter. It has been said, we know 
not with what foundation in fact, that the subscription 
list contained but one name. We have heard of a 
country theater company performing to an audience 
of one man, but publishing a quarterly for one soli- 
tary reader is asking too much of good nature. We 
should n’t know whom to pity the more, the publisher 
or his unfortunate subscriber. 

The Legal Intelligencer and The Legal Gazette are 
two weekly newspapers of Philadelphia. They con- 
tain little besides the reports of cases, the list of cases 
for trial, etc. The Pittsburgh Legal Jowrnal is a 
weekly of a similar kind, we believe, as well as The 
Lancaster Bar. The Law Bulletin of San Francisco 
we have never seen. The New York Daily Law 
Transcript is a newspaper much like those of Phila- 
delphia. A newspaper resembling these is printed in 


‘Chicago, which gives a complete list of lawyers in the 


state of Illinois. If this is kept well corrected, we 
should imagine it would prove of great service to 
practitioners in that state. The American Law Times, 
of Washington, claims to be the official journal of the 
courts and departments. It is well printed, in good 
shape for binding, and contains a little original matter 
The Internal Revenue Record and Customs Journal, 
of New York, and The Bankrupt Register, of the same 
city, have sprung out of the complications of our 
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revenue system, and the multitude of points raised 
under the new U. S. Bankrupt law.* 

All these newspapers have been quite recently 
established, with the exception of the Legal Intelli- 
gencer, and possibly The New York Daily Transcript. 
None of them make aspirations to literary merit, so 
far as we have been able to ascertain; but, in every 
instance, the object has been to give ready informa- 
tion to the practitioner. It is the magazines only that 
have provoked discussions, entered upon the litera- 
ture of the law, and served as journals of the profes- 
sion. The newspapers have a useful duty to perform, 
and they relieve the magazines of much that other- 
wise would burden the latter’s columns, to the exclu- 
sion of what is more purely magazine matter. We 
are happy to chronicle the success of so many law 
periodicals at the present time. There is unquestion- 
ably room for all. A law journal is more of a neces- 
sity to-day than it was formerly. Where one fails 
now, the blame cannot be cast upon the profession, 
who are glad to support a publication that deserves 
their support, but rather on those who have under- 
taken the task of its management. We hope every 
lawyer and editor will bear in mind that a publication 
whose standard is high, and whose tone manly and 
dignified, honors not only the profession which it 
represents, but the country in which it is published. 
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THE CIVIL CODE OF THE STATE OF NEW 
YORK, 


No, IIT. 
RELATIONS OF JUDGE-MADE LAW TO A CODE. 


Austin would seem to prefer a code not consisting 
of any judge-made rules, but founded wholly upon 
principles expressed without direct reference to any 
past cases; such acode, however, would be both more 
comprehensive of principles and less complete in its 
practical relations than is necessary. 

Austin loves to pursue his airy conceptions too far. 
His analysis thus not unfrequently produces mere 
fugitive though gorgeous visions, while he disdains 
to view them except from the highest glacier of theory. 
Hence his whole work might be compressed to a small 
percentage of its present size, while his great com- 
mand of metaphysical language deludes the student 
with the idea that the flowery mead indicates a rich 
and prolific soil. 

He considers a judge-made rule inferior to a statute. 
But, though the latter is intended to provide for more 
cases than one, it does not always follow that the in- 
tention is realized. Besides, a judge-made rule would 
not be such, if it were not applicable to more cases 
than the single collection of facts which occasioned it. 
Austin’s view involves a petitio principii. A statute 
that is found to fit a case is better, he thinks, than a 
judge-made rule equally applicable. But suppose the 
statute cited is found not to fit the case. Its adaptation 
can only be proved by reference to decided cases or 
other judge-made rules, A judge-made rule neces- 
- sarily fits the case in hand, because both it and the 
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case upon which the judge-made rule was laid down 
have a similarity of facts and mutual practical contact 
which abstract statutes never can have, either with 
one another or with any case in re vera. 

Every statute is in the nature of a judge-made rule; 
but the search for appropriate cases is left to yourself 
If a statute were not capable of definite application, i; 
would be useless, A judge-made rule declares the 
law and applies it at the same time. It gives both the 
abstract and the concrete. ‘The statute gives only the 
abstract. A judge-made rule, therefore, is pro tanto 
both a code and digest; a statute is a fragment of a 
code pur et simple, where no limits are set to the 
boundless mazes of pathless deduction. 

The separation of the judicial from the legislative 
seems to be a technical and unnatural division of 
jural labor. Why should not a judge be presumably 
the best legislator? A good marksman, indeed, may 
not be the most expert at founding cannon. But the 
legislative art implies dexterity in applying rules of 
law; so that the analogy we have suggested does not 
hold good. A lawyer who has almost exclusively 
devoted himself to the arguing of cases in court is not 
likely to be a good legislator ; not for the reason com- 
monly supposed, viz., that he has been in the habit of 
considering not what the law ought to be, but what it 
is. The causes that blunt a lawyer’s philosophic per- 
ceptions are of a deeper location. He has been, as it 
were, counting the bricks in every case he argued be- 
fore a bench or jury, instead of considering the phi- 
losophy and higher analogies of the legal principles 
involved. Like a spirit of another sphere he has been 
regaling himself with the gross pleasures of the con- 
crete instead of regarding it merely as so much in- 
cense to the worth of the high intelligence which he 
represented. 

Arguments of particular points, even of law and 
not of fact, are arguments on facts, and not on the 
expansiveness of laws or of their natural relations 
to one another, but only on their relation to facts 
and to the particular state of facts in the case before 
the court. A and B, plaintiff and defendant, are not 
like X and Y in algebra, representatives of classes, 
of the characteristics of which many deductions can 
be made. No! The facts in each case admit of no de- 
duction. It is only the law involved in these facts 
that admits of such ratiocinative development. But 
it would be irrelevant of the lawyer to apply the law 
in question to new states of facts. He is, therefore, 
very much limited in jural vision. His functions 
are analytical, rather than synthetical or even an- 
alogical, and in all cases they savor too much of 
the concrete to foster a philosophic spirit. Philosophy 
is the analogy of laws; and this is a phase of law 
wholly dehors the forum of practice. 

The lawyer, besides, is confined in his views of 
nature generally. Whenever he does take a ramble 

at those illegal quarters, unless the bouquet of exotics 
which he brings back with him is of a peculiarly 
agreeable odor, he will not readily be pardoned for his 
departure from the jurisdiction. His retrospect of 
nature, life or morals, too, cannot be such as will 
interest every one, else it would not be sufficiently 
pertinent to the casein hand. His views of nature, 
then, and occasional flights of oratory, are nothing 
more than so much special pleading, amplified to suit 
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the popular taste. Though he flies, he is still a 
domestic fowl, and unworthy to rank with the eagle 
and vulture of the epic species. You meet Mr. 
Brown, the eminent haberdasher from London, near 
thecave of Kentucky. ‘“ Ha! Mr. Brown, glad to see 
you. I am out for a few days sport.” ‘ What sport 
do you like best,” interposes the tentative Mr. B? 
“Why, shooting, I think.” ‘Oh! then I am your 
man. Here is my price list of shooting coats; they 
will exactly suit your health and complexion.” 
Such is the rural philosophy of the practical Mr. 
Brown. Soof the practicing lawyer. His eloquence, 
poetry, imagination, rhetoric and philosophy, all have 
a point that are fit only for lodgment in earth, and 
not for the broad basis of philosophic structures. 

Constant attention to the concrete, only, thus ren- 
ders the mind expert but unphilosophic. The pro- 
jectiles are watched, and much dexterity is exhibited 
in arresting them ere they fall to the ground; but the 
laws of gravity are unobserved, while the orbits of 
the higher lights are wholly unnoticed. The acrobat 
does not require any knowledge of general laws. 
The utmost perfection of his culture, in point of 
theory, would not avail him if he neglected any of the 
almost innumerable practical points he must attend 
to in adjusting his balance. A judge labors under a 
defect similar to what the practicing lawyer is subject 
to when he comes to legislate. The judge’s functions 
are mainly analytical, but as he acts under the im- 
pulse of the higher laws of justice hich the lawyer 
ignores, he is thus able to observe the defect of the 
existing laws to carrying out the ends of justice. He 
is looking for points, not in favor of plaintiff or 
defendant, but in behalf of justice and the people. 
His analysis, therefore, is attended with generaliza- 
tion; whereas, the only aim of the advocate is to hit 
the mark for the time being, no matter how vicious 
or illegal a precedent may be thus set. 

The exclusion of judges from the legislature and 
the arena of politics, in England, seems calculated to 
deprive the nation of the best practical light. Judges, 
even when they do not attend political meetings, are 
not the less politicians or partisans on that account. 
But they are less watched, and the stream of rabid or 
patriotic sentiment, which would flow brilliantly 
before the sun of public opinion, now filtrates and 
disturbs the arena of justice. It is unnecessary to 
ite cases where judicial politics have made them- 
selves manifest in England in civil and criminal 
cases, Indeed, the excision of politics from the 
judicial mind is impossible. The only question is, 
whether if allowed to give reasons at political meet- 
ings for the faith that is in him, he will not be more 
likely to select what is defensible, than when he is 
compelled to retire to the bench in the political garb 
and colors of his party, there fight for the cause in 
secret, and shelter his animosity under the pretext of 
law, 

No man ought to be allowed to shirk his political 
fanctions, the leading one of which is to advise the 
tation upon all questions of public interest. If the 
judge is found minus habens upon matters respecting 
what all are competent to decide, there will be an 
easy test of determining the nature of his legal quali- 
fications, Of all the advantages of popular govern- 
ment, the best is the rule which gives the people the 





appointment of judges. But to render this privilege 
thoroughly useful, it is necessary that the judges be 
allowed freely te participate in all the social and 
political discussions of the nation; otherwise the 
people wili be called upon to hall-mark what they 
have no means of assaying. But the man found con- 
sistent in politics, and holding his opinions upon 
strong, though possibly not conclusive, grounds, may 
be safely trusted in the secret recesses and mysteries 
of the law. 

The natural right of the judge, therefore, to mix in 
political and legislative debate, is certain. Indeed, 
the constitution of the British house of lords, not 
only as a second legislative chamber, but also as the 
ultimate court of legal appeal, shows that the framers 
of the British constitution, or its exponents in early 
times, knew the value of judge-made rules, and that 
it is a judicial decision which is alone law. Therefore, 
to prevent a conflict between the judicial and the legis- 
lative, they both have a common embouchure in the 
house of lords, The law lords alone, as a rule, de- 
cide a technical case, or, indeed, any case brought 
either from a court of law or equity. But the right 
of every peer to vote, if he wishes, is admitted by 
Hallam, although this privilege, doubtless, will be- 
come the subject of fierce debate, on the ground of 
its obsoleteness, whenever it is sought to be revived. 

Itis not necessary, therefore, to look, with Hallam, 
for the accidental causes to which the usage of the 
house of lords to hear legal appeals owes its rise. 
This right is founded in the nature of things. In 
every state the highest legislative chamber (not the 
executive) should be the ultimate court of appeals, 
The privy council has not conformed always to decis- 
ions by the house of lords. It seems unwise, there- 
fore, to have both chambers of the legislature appel- 
late courts, lest they might differ, though there is no 
objection to a court composed of equal numbers from 
each house, with a casting vote to the oldest member, 

The right of the house of lords to hear appeals from 
equity, as well as from law, thus rests upon the same 
grounds of natural reason, and, consequently, is not 
more clear in respect of the one class of appeals, as 
Hallam thinks, than it is as tothe other. That writer 
is very fond of looking to accident for the origin of 
rights which are to be sought for in the human mind 
and in the principles of common sense, Where he 
does not find a stratum of historic fact and evidence 
to bear out an opinion, he at once pronounces it weak, 
as if every source and principle of the common law 
was known even to the most learned, or enumerated 
plainly in every case in which it was really acted 
upon. 

As judges, then, are properly the ultimate judges 
of appeal, so, conversely and for the same purposes of 
harmony, the judges should be more largely intrusted 
than at present with the business of legislation, and 
for it they should be most highly remunerated. 
Austin, who considers that the technical work of 
legislation is more difficult than its ethical, should 
have had no objections to this judicial infusion into 
our legislature. Law, however, is not naturally or 
necessarily technical, although it never can be thor- 
oughly and efficiently practiced by a person who does 
not devote most of his time to its study. For what 
art, of however a scientific or philosophical nature, 
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can be cultivated with success if the application to it 
be intermittent. Even poetry requires the most 
assiduous and almost exclusive attention. 

The technical elements of law, then, may be wholly 
eliminated, especially as Latin terms and phrases are 
becoming obsolete. It was owing to the use of this 
terminology that law gained the reputation of being 
an occult and mysterious art. Indeed, law is not 
wholly a moral or abstract science. Being practical, 
it requires an observation of moral laws in that 
limited light which will exclude the consideration of 
duties of imperfect obligation. A judge is surely the 
best person to select and condense the jural rays for 
this purpose. 

Law is so essentially deductive or scientific that 
very few questions of difficulty arise under the com- 
mon law. Sir Edward Coke observed this. Even in 
his time wills and statutes appeared the chief sources 
of income to lawyers. The learning of remainders 
certainly seems difficult. But it is not technical. 
Any one acquainted with the important functions 
intrusted to the tenant to the precipe would easily see 
that no question of perpetuity could arise under the 
common law. For as the objection does not apply to 
vested remainders, and as contingent remainders 
were in the power of the tenant to the precipe, it fol- 
lowed that he could destroy them. The decision in 
Duncomb vy. Wayfield, which gave validity to the lim- 
itation to trustees to preserve contingent remainders, 
was as arbitrary as the judgment in Taltareem’s Case. 
The common law, then, provided for every purpose 
of commerce, while it eschewed litigation. The cause 
of this simplicity is to be found in the fact that the 
common law was a counterpart of the political system. 
But all natural and free systems of government are 
moral, and, therefore, so far understood by every person 
of average intelligence. The duties, therefore, im- 
posed by the dual political and civil systems are 
known to all, and capable of being elucidated by 
natural and non-technical reasoning. 

Judge-made rules are nothing more than rules of 
the common law and of commen sense, with their 
practical applications. These rules would not have 
held their ground in the legal system only for their 
own intrinsic value, both as general and practical 
laws. This shows that the judicial mind cannot be 
inapt for legislation ; not merely for that portion of it 
which is technical, but for that which is ethical. 
Fictions and equity are both classes of judge-made 
rules. Codification is legislative proceeding on the 
experience and light afforded by fictions and equity, 
and rendering the principles thus acted upon har- 
monious and expansive, so as to constitute a new 
alternate foundation for a legal system beyond which 
it is not necessary to look. Codification is, in short, 
a collection of legal issues settled by the judges, not of 
one age, but of every era whose decisions have been 
deemed worthy of transmission to posterity... 

The commissioners for revising the statutes of the 
United States, commence their review with the latest 
statute of each branch, and then pass to the consider- 
ation of the rest in the inverse order of their antiquity. 
This seems to be contrary to the advice of Lord 
Coke. Melius est petere pontes quam sectari rivos. 
But it is really a strict observance of his maxim; for 
the latest statute alone can comprise all the fountains 





of the existing law. The sha)low streams at the base 
of the Rocky mountains can support the tiny canoe 
of the Indian, but it requires the depth of the Hudson 
and the most approved appliances of modern art to 
conduct aright the business of navigation as it exists 
in our day. 

If the commissioners went to search for the pris- 
tine rills of the common law, they would wander 
too far from each other. Such devious excursions 
are the more unnecessary, as the principles of the 
common law are to be found, not without but within— 
in the moral and rational constitution of the human 
mind. It is easier to pass from the embouchure of a 
stream to its source, than first to seek the source 
and then to follow the current. The commission- 
ers, then, have wisely marked out a channel for 
their labors, which can never leave them wholly 
stranded. 

Codification, in like manner, is legislation by the 
light of the latest discoveries in jurisprudence. It is 
only pursuing the course on which the Glanvils and 
Bractons of the early parliaments would have entered 
if such a full stream was known to them. Indeed, it 
is certain that even the most primitive jurists legis- 
lated on the basis of existing decisions, with a view 
either to confirm or to overturn them. Proceeding, 
then, from the more complex and recent to the less 
simple statutes, each successive enactment indicates 
a point where the existing channel of jural thought 
was disturbed, whether for health or evil, by some 
recent judicial decision. As every new creed indi- 
cates the rise of a heresy, so every new statute shows 
that the previous state of the law either was or threat- 
ened to be different from the new formation. The last 
statute or case, therefore, indicates its predecessor; 
while this latter would afford no clew to subsequent 
changes in the law. 

Statutes and cases should, therefore, be always con- 
solidated conformably. They furnish mutual parallels 
and contradictions, and sometimes a long conflict be- 
tween the legislative and the judicial, in which the 
latter generally ran the former out of breath. Cases 
thus are always the clearest indices to actual law, as 
administered by the courts. 

But the latest formation contains all the original 
elements that were worth preserving. If a case set- 
tled an uncertain point, or wholly changed the law, 
and was left uncorrected by statute, the case is termed 
a leading one. It is in the nature of a statute, which 
is supposed to be enacted only on great occasions. A 
statute, likewise, either declares an uncertain rule or 
changes a certain one. Cases and statutes thus point 
generally to preceding jural strata of a different na- 
ture. The hands on the dial, however, will inform 
us of the hour as correctly as a glance at the orb of 
day. A decision is thus, even when actually contrary 
to the letter of a statute, nevertheless, the only cer- 
tain index of the legal hour. 

The latest cases and statutes are the data adopted 
by the codifier. He does not enter upon any im- 
practical path, but is, in short, propounding a system 
of moral right which has its principles, indeed, in the 
most profound depths of the human heart, but which, 
nevertheless, are only indicated to us with precision 
by the chequered chronicles of criminal and civil 
life, 
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HUMOROUS PHASES OF THE LAW. 
XV. 


NUISANCE. 

The law is careful of the eyes, ears, and noses of 
mankind, and will not justify offensive sights, sounds, 
or smells, but will punish as crimes offenses against 
those necessary and sensitive organs, provided such 
offenses involve a general and public disturbance. 
But the offense must be rank, and smell to heaven, to 
sustain anindictment. Otherwise, nothing more than 
anaction for damages willlie. Quite an extraordinary 
catalogue might be made of the complaints which 
nervous people have made against their neighbors — 
tosay nothing of serious attacks upon health by offen- 
sive trades and occupations which have come before 
the courts. Concert saloons and locomotives, bowl- 
ing alleys and butting rams, billiard saloons and bit- 
ing dogs, boiler shops and bathing in exposed situa- 
tions, swearing and slaughter-houses, obstructions to 
travel in public streets by means of too attractive shop 
windows, or the vending of distillery slops; and a 
score of other things, have constituted the cause of 
action under this head. Let us glance at a few of the 
more curious cases. 

The courts in North Carolina seem singularly insen- 
sible to the charms of music. In State v. Baldwin 
(1 Dev. and Bat. 195), it was held no nuisance to curse 
and swear so loud at a tavern as to break up a singing 
school near by. it is avery improving mental exer- 
cise to read a syllabus, and then, closing the book, try 
to imagine on what grounds the court places its decis- 
ion. For instance, in this case, I imagined that, per- 
haps, the court held the cursing and swearing to be 
the legitimate and ordinary use of the tavern prop- 
erty, of which the owner could not lawfully be re- 
strained. Or, perhaps, the quality of the music had 
something to do with the decision, for it must be ad- 
mitted that poor singing is almost as bad as profanity. 
Indeed, might it not have been its bad quality, grat- 
ing on the cultivated and sensitive ears of the tavern 
guests, that caused their profanity, as certain sounds 
of the gamut are said to cause dogs to howl? Was the 
singing religious orsecular? Evenifreligious, have we 
not Falstaff’s testimony that he had spoiled his voice 
with singing of psalms? But, now opening the book, 
see how mistaken we have been, and how, except in 
the last conjecture, we have not even approached the 
real ground of decision: ‘Its interruption ” — that 
of the singing school — “‘ cannot be legally pronounced 
an inconvenience to the whole community. The loss 
of instruction in the accomplishment, to those who 
would fain acquire it, does not very gravely influence 
the good order or enjoyment or convenience of the 
citizens in general, so as to call for redress on the 
complaint of the state.’ That is to say, as corpora- 
tions have no souls, so the state has no ears. But fur- 
ther: “If we sustain this as an indictment for a com- 
mon nuisance, we shall be obliged to hold that when- 
ever two or more persons talk loud, or curse, or quar- 
rel, in the presence of others, it may be charged that 
this was done to the common nuisance, and, if so 
found, will warrant punishmentas foracrime.” The 


judge is, perhaps, sound here; such a doctrine would 
involve even the abolition of our national congress — 





a calamity at which every good citizen would stand 
aghast. And yet, in Pennsylvania, they held that 
the offense of being a common scold is indictable, and 
may be punished by fine, or fine and imprisonment, 
at discretion. James v. Commonwealth, 12 8. and R. 
220. But the judge winds up thus: “The persons 
disturbed are not represented as having been engaged 
in the performance of any public duty — as engaged in 
religious worship, attending at an election, or at a 
court.’’ Here, perhaps, was the defect in the prose- 
cutor’s case; he should have proved that the singing 
school were practicing hymn tunes. I fear that this 
case indicates something rotten in the state of North 
Carolina. Did not Shakespeare say : 
“ The court that hath no music in himself, 
Nor is not moved by concord of sweet sounds, 
Is fit for treason, stratagems, and spoils.” 

And does not the late national “ unpleasantness,” 
taken in connection with this decision, bear out the 
poet’sidea? Butas the old pine-wood commonwealth 
has in vain struggled for liberty, “and the sounding 
aisles of her dim woods” cannot “ ring with the an- 
thems of the free,’ she is determined that they shall 
at least ring with those of the “free and easy.”” Quité 
possibly it would there be held a nuisance to sing so 
loud as to break up the cursing and swearing at a 
tavern near by. 

In this connection, it may be observed that cursing 
and swearing, to a moderate and reasonable degree, is 
not a nuisance. To constitute such profane cursing 
and swearing as would be indictable as a nuisance, 
the acts must be so repeated and so public as to be- 
come an annoyance and inconvenience to the com- 
munity, The law is not so harsh as to deem it a nui- 
sance publicly to cyrse and swear for the space of two 
hours. State v. Jones, 9 Ired. 38, 

But the law, although indulgent, cannot stand every 
thing, and so the keeping in a public house of “ a cer- 
tain common, ill-governed, and disorderly room,” and 
procuring and suffering, for lucre, disorderly persons 
to meet and remain therein by night and by day, 
“drinking, tippling, cursing, swearing, quarreling, 
making great noises, rolling bowls in and at a game 
commonly called ten-pins,”’ etc., is a public nuisance, 
Bloomhuf v. State, 8 Blackf. 205. 

One would think that the North Carolina lawyers 
deemed courts and elections religious assemblies, 
Thus, in State v. Kirby (1 Murphy, 254), an indict- 
ment was sustained which alleged that the defendant 
“swore several oaths in the court yard during the sit- 
ting of the court, to the great disturbance and com- 
mon nuisance of the citizens attending said court.”’ 
The idea suggested in this case and in State v. Bald- 
win, that citizens are peculiarly apt to be annoyed by 
profanity while attending court or election, seems 
rather fanciful. That they are more apt to be guilty 
of it at those times may be admitted. But the law 
ought to be lenient toward human frailty, and con- 
sider the provocation of an unexpected nonsuit, or the 
dereliction of a pledged elector, as going far to excuse 
unpremeditated profanity. 

In Illinois Central Railroad Co. v. Grabill (1 Free- 
man, 241), which was an action brought by Grabill to 
recover damages for the disturbance of her enjoyment 
of her premises, caused by the maintenance by the 
railroad of cattle-pens and hog-pens near the same, it 
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was held that the shouting and noises made by those 
having charge of the stock could not be regarded as 
an element of damage, for the drovers “ were not in 
a position to be controlled by the company or their 
agents. Should they, as they doubtless did, outrage 
the decencies and proprieties of life, the company 
could not be held responsible, not having this con- 
trol.” The railroad company could not compel the 
hog-drivers to address their charge in a whisper. 
What the court would have held, if the drivers had 
cursed and sworn at the hogs, does not appear; 
although it is probable that this would have formed 
a proper element of dam-age. 

It is, perhaps, doubtful under what category Com- 
monwealth vy. Taylor (5 Binney, 277), ought to be 
classed, but it is digested under nuisance. The de- 
fendant was indicted for, “‘ that he, on the 24th of 
August, 1809, about the hour of ten of the clock in 
the night of the same day, with force and arms, at 
Lurgan township, in the county aforesaid, the dwell- 
ing-house of James Strain there situate, unlawfully, 
maliciously, and secretky did break and enter, with 
intent to disturb the peace of the commonwealth ; 
and so being in the said dwelling-house, unlawfully, 
vehemently, and turbulently did make a great noise, 
in disturbance of the peace of the commonwealth, and 
greatly misbehave himself in the said dwelling-house ; 
and Elizabeth Strain, the wife of the said James (not 
the commonwealth now), did frighten and alarm, by 
means of which said fright and alarm she, the said 
Elizabeth, being then and there pregnant, did, on the 
7th day of September, in the year aforesaid, at the 
county aforesaid, miscarry, and other wrongs to the 
said Elizabeth then and there did, to the evil exam- 
ple,”’ etc. 

The defendant tried to escape punishment on the 
ground that this was a “ crime without a name,’’ but 
the court thought it a misdemeanor notwithstanding. 
Counsel cited several cases where indictments had 
been supported for similar injuries. Thus, a great 
noise with a speaking trumpet, to the disturbance of 
the neighborhood, isa nuisance. Rez v. Smith, 1 Stra. 
704. So, too, where the defendant unlawfully and vio- 
lently knocked at the door of the prosecutor for two 
hours, whereby his wife was frightened and miscar- 
ried. Rex v. Hood, Say. 167. So, too, where the de- 
fendant unlawfully entered a house, and “‘ committed 
a nuisance” on the floor, in presence of the prose- 
eutor’s wife. Rex v. Rollo, Say. 158. Chief Justice 
Tilghman went for punishing the defendant, because 
“the malicious ingenuity of mankind is constantly 
producing new inventions in the art of disturbing 
their neighbors.’”’ Judge Yeates, too, said “human 
prudence cannot guard against such outrageous and 
unlawful acts as are here stated.” But Judge Brack- 
enridge, in combatting the doctrine that the conduct 
complained of was a mere private injury, waxed 
learned eloquent, and metaphysical, insisting that 
an assault might be committed by the concussion 
of air produced by speech : 

“ But taking the entry to amount to nothing more 
than a walking in, the door open, may not the motive 
of his entry, and the use he made of it, constitute a 
misdemeanor? What is he alleged to have done, after 
entering the house? ‘Willifully, vehemently, and 
turbulently did make a great noise.’ How is a noise 





—— 
occasioned that is perceptible to the ear? It must be 
by an impulse of the air on the organs of hearing, 
And what is it, whether it is by the medium of air, or 
water, or earth that an assault and battery is commit- 
ted? The impulse of the air may give a great shock, 
Birds have fallen from the atmosphere struck bya 
mighty voice. “‘ This happened at the celebration of the 
Isthmian games, as related by Plutarch in his life of 
Paulus Emilius. Are we bound to consider the noise 
gentle? Are we not at liberty to infer the mightiest 
effort of the human lungs? But the power of imagina- 
tion increases the effect. Armies have been put to rout 
by ashout. The king of Prussia, in the seven years’ 
war, won a battle by the sound of artillery without 
ball. Individuals have been thrown into convulsions 
by a sudden fright from a shout. 

“ The infant in the womb of a pregnant woman has 
been impressed with a physical effect upon the body, 
and even upon the mind, by a fright. Mary Queen of 
Scots, from the assassination of Rizzio, communicated 
to her offspring the impression of fear at the sight of 
adrawn sword. Peter the Great of Russia had a dread 
of embarking on water from the same cause. Shall 
we wonder, then, that death is occasioned to the 
embryo, in the womb of a pregnant woman, by a sud- 
den fright? If, in this indictment, it had been stated 
that the woman was pregnant with a living child, it 
might have been a homicide. But she is stated to 
have miscarried, which is the parting with the child 
in the course of gestation. Will not the act of the 
individual maliciously occasioning this constitute a 
misdemeanor? A sudden fright, even by an entry 
without noise, presenting the appearance of a specter, 
might occasion this, even though in a playful frolic; 
yet, after such effect, would not the law impute mal- 
ice? No person has a right to trifle in that manner 
to the injury of another.”’ 

Rope dancing was a nuisance at common law. This 
was decided by Lord Hale in Jacob Hall’ s Case (1 Mod, 
76). Jacob was a rope-dancer of the time of Charles 
Second, and, on account of his beauty and activity, 
had been taken into favor by the Countess of Castle- 
maine, one of Charles’ mistresses. Hall being about 
to erect a stage at Charing-cross to exhibit his per- 
formance, the king’s bench, perhaps inspired by the 
king’s excusable jealousy of Jacob, held Jacob to be 
a nuisance in respect to his rope-dancing. That he 
claimed to have the king’s warrant for it made no dif- 
ference. If Charles had proposed to make Jacob 
dance at the end of a rope, perhaps the court would 
not have interfered. It is not a little amusing that so 
acute a man as Judge Cowen should have attributed 
the conduct of the court on this occasion to the na- 
tional respect for law and order. In Tanner v. Trust- 
ees of Albion (5 Hill, 128), commenting on this case, 
he observes: ‘Surely, we have not come to an age 
when the morality of the law is relaxed beyond what 
it wasin the reign of Charles the Second, the date of 
Hall’s booth, erected, as he said, by license from the 
king. This was a very probable account. Charles 
was known to be the most careless in his moral con- 
duct of any man in his kingdom, and to keep a court 
which was abandoned to all sorts of licentiousness. 
The Duke of Buckingham, his principal adviser, was 
said himself to have been a rope-dancer. It is not 
very likely that a king whose palace was distinguished 
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for being the largest brothel in Europe, and who is 
known to have dismissed Lord Clarendon on the joint 
advice of Buckingham and the Duchess of Cleaveland, 
a prostitute, would hesitate to license any vicious 
establishment for which such courtiers might invoke 
his patronage. The rule of the common law becomes 
more evident, and the precedent referred to more im- 
posing, when thus placed in contrast with the moral 
waste by which it was surrounded.” The judge’s 
innocence is more easily understood, when he con- 
fesses, in the same opinion: “I do not remember ever 
having seen a game of billiards played, and am still 
farther removed from actual knowledge whether the 
rooms where they are kept have a tendency to pro- 
mote any kind of moral evil.” 

The case of Tanner v. Trustees of Albion was one in 
which the court held a bowling alley, kept for gain or 
hire, a public nuisance. As far as an obiter dictum 
could do it, Judge Cowen frowned down billiard- 
rooms in the same opinion, ‘ Were the question res 
nova,” he continues, “‘ I doubt whether I could bring 
myself to join in the annunciation that a billiard- 
room, kept for lucre, in whatever place, is not a nui- 
sance at common law.’’ Doubtless the good judge’s 
bones are rattling in their grave with horror at the 
present unrebuked prevalence of billiard saloons. 
The case that he was driving at was probably People 
y. Sergeant (8 Cowen, 139), where it was held that 
keeping a billiard table, where no betting was allowed, 
but where the loser of the rub paid for the use of the 
table, was not a nuisance at common law. Life, with 
Judge Cowen, “ meant business.” He allowed no 
fooling. ‘So far as I have been able to discover,” he 
says, “‘erections of every kind, adapted to sports or 
amusements, having no useful end, and notoriously 
fitted up and continued with the view to make a profit 
for the owner, are considered in the books as nui- 
sances. Not that the law discountenances innocent 
relaxation ; but because it has become matter of gen- 
eral observation, when gainful establishments are 
allowed for their promotion, such establishments are 
usually perverted into nurseries of vice and crime.” 
Now, is it not fortunate for me that the great judge is 
not in being? For these “ humorous phases of the 
law,” being designed for sport and relaxation, and 
“having no useful end,” if I should print and bind 
them in sheep and offer to sell them to my brethren 
ofthe legal profession, would he not come down on 
me, call me and the book a nuisance, and enjoin us? 
His idea amounts to this: the moment a man under- 
ukes to make a profit by furnishing public facilities 
for the pursuit of a harmless and healthful sport, that 
moment he becomes a nuisance. He is then held to 
have gone into the “nursery” business, to use the 
judge’s language, and is to be suppressed. 

Rex v. Medley (6 Carr and Payne, 292), is a case fit 
make Izaak Walton “ go off the hooks.’ The in- 
dictment alleged “that from time whereof the mem- 
oy of man runneth not to the contrary, there had 
ben, and still was, a certain ancient river called the 
Thames,” which was full of water fit to drink, and 
{fish fit to eat, the taking of which fish furnished 
the support of a large class of men; that the defend- 
‘nt had conveyed into said river the refuse of gas, 
hereby the water was rendered unfit for drinking, 
tnd the fish were destroyed, and the fishermen were 





———___——— 
damaged in their said calling. It was proved that the 
smell of the gas killed the smelts in the stream. But 
the court, who was probably not fond of fishing, re- 
marked: “ If the diminution of fish is to be consid- 
ered the criterion, then every proprietor of a copper- 
bottomed vessel, every maker of a sewer, every pro- 
prietor of a steamboat, must be found guilty, as they 
contribute to such diminution, and it is not a question 
of degree.” ‘“ As the people of England are resolved 
to have gas-lights, and steamboats, and copper-bot- 
tomed vessels, they must be content also to bear the 
inconveniences which will occasionally result from 
the use of them.” 

The public is very slippery. It is hard to lay hold 
of. Ithas been repeatedly held that works maintained 
or acts committed by legislative or other public au- 
thority cannot be deemed nuisances. Hurris v. 
Thompson, 9 Barb. 364, and cases cited. But how, if 
the legislature itself be generally considered a nui- 
sance? 

In Gilbert v. Mickle (4 Sandf. Ch. 357), it was held 
that a placard posted or paraded in a public street, be- 
fore the door of an auctioneer, cautioning strangers 
to beware of mock auctions, constitutes a nuisance 
remediable by injunction; and although, as it ap- 
peared that this was done by direction of the mayor, 
under authority ofa statute, an injunction was refused, 
yet the court intimated that if the complainant were 
innocent he might have a remedy at law, or, at worst, 
by an appeal to the legislature to abolish the obnox- 
ious statute. To say that a man’s lawful business 
could be broken up by such an act, and he be left 
substantially remediless, seems a mockery of justice, 
and would justify the auctioneer in knocking down 
the intruder. 

It is gratifying to learn that a person sick of an in- 
fectious or contagious disease, in his own house, or in 
suitable apartments at a public hotel or boarding- 
house, is nota nuisance. Boom v. Utica (2 Barb. 104), 
holds this, and illustrates the eeliness ofthe public. The 
plaintiff was lessee of premises from the defendants, 
at an annual rent of $10. Without his consent, some 
aldermen, who, he claimed, acted under authority of 
the defendants, put into an old house on the premises 
a family sick with the small-pox, removing them from 
a hotel, under the sanction of the city charter, which 
authorized the abating and removing of nuisances, 
The plaintiff was prevented from the enjoyment of 
the lot, for the purpose of pasturage and cultivation, 
because it was deemed dangerous to approach the 
house under the circumstances. Perhaps he feared 
that his cows would take the disease. A referee gavo 
him $75 damages. The report was set aside on the 
grounds that the common council had no power to 
authorize the act complained of, and never, in fact, 
did authorize it. But the court intimate that the 
city’s agents did wrong in taking the family from the 
hotel, and in this connection hold that being sick of 
small-pox at a hotel does not render one a nuisance 
subject to “removal.” Jenner-ally this doctrine will 
be approved. 

But a person is indictable for “ unlawfully and in- 
juriously carrying a child infected with small-pox 
along the public highway.” Rex v. Ventandileo, 4 M. 
and S. 73. This must be on the ground that it is un- 
lawful to set a nuisance on foot, 
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What would the gentle author of “The Village 
Blacksmith ”’ say, if he knew that it had ever been 
deemed necessary to decide that a court of chancery 
would not restrain the erection of a blacksmith’s shop 
in a small village, on the averment that it would bea 
nuisance from the danger of fire which it would cre- 
ate? But this was donein Ray v. Lynes, 10 Alabama, 
63. It is quite possible that the chancellor’s judg- 
ment was influenced by his recollection of the picture 
drawn by the poet: 

“ And children, coming home from school, 
Look in at the open door; 
They love to see the flaming forge, 
And hear the bellows roar, 


And catch the burning sparks that fly 
Like chaff from the threshing floor.” 


And the poet, in return, would say : 


Thanks, thanks to thee, my worthy judge, 
For the lesson thou hast taught; 

In no contempt of poesy 
Are your decisions wrought; 

At length I find one lawyer 
Who's not a nuisance thought. 


———_~ 


CURRENT TOPICS. 


In the last volume (27) of the Iowa reports, we find 
a decision, which, if extensively followed, will, we 
fear, result in placing the verdicts of juries among 
that category of doubtful things which are said to be 
“very uncertain.” The decision was to the effect that 
the drinking of intoxicating liquor by one or more 
of the jurors, during the discharge of their duty as 
such, constitutes sufficient ground for setting aside 
the verdict and ordering a new trial. The court in 
that state seems to have taken rather advanced grounds 
as to temperance in jurors, for in a prior case — that 
of State v. Baldy, 17 Iowa, 39 —a verdict was set aside 
because one of the jurors separated from his fellows 
and got a drink of ale or lager beer, without any 
charge that he became intoxicated. We have not the 
report before us, but it is stated by the judge in the 
present case, that the decision was not based upon “ the 
fact of separation ;” so that we are bound to presume 
that the ruling would have been the same had he in- 
vited his fellow jurors to go with him. We shall 
attempt, when we have more leisure, to present the 
decisions of the various state courts—and there are 
a number of them — on this point, but for the present 
will content ourselves with saying that a different 
rule was established in this state, by the case of Wil- 
son v. Abrahams, 1 Hill, 207. 


A student writes to ask us “how many hours a day 
he ought to study?’’ The question is an important 
one, and by no means easy to answer. It depends 
largely on the kind of study done, or rather on the 
amount of brain-power used. A man may read law 
in a certain shabby, mechanical way for fourteen or 
sixteen hours a day without taxing his brain to any 
perceptible degree. But six, or at most eight, hours 
of honest, thoughtful reading, is enough for any one. 
Choate used to say: “ Six hours a day, four of study, 
and two of lucubration and legal talk, are amply suf- 
ficient.’”’ Mostof the “ great lights of the profession ” 
who have given any advice on the subject have ad- 
vised six hours, But leaving out the necessity for 
mental digestion, a man may safely work twelve 








eee, 
hours a day, provided he rest fully the other twelve, 
In most cases it is want of rest, and not hard work, 
that kills. We may envy the “staying power” of 
Eldon, which enabled him to study all night with 
wet towel around his head, or the constitution of 
Thurlow, which permitted him, after spending his 
evenings at Nando’s, to study “till his candle turned 
dim in the morning light,’ but it would not be safe 
for us to imitate them. It is a settled physiological 
fact, that it will not do to burn the candle at both ends, 
We cannot study both late and early. We can work 
late or early, but the attempt to do both will only end 
in collapse. Somebody has suggested that if Dr, 
Franklin proposed the rule, “six hours’ sleep for a 
man, seven hours’ for a woman, and eight hours’ for 
a fool,” the learned doctor ought to have slept eight 
hours; and we concur in the suggestion. Every stu- 
dent of the law needs eight hours’ sleep. If he take 
that and eat well, he will not be likely to suffer from 
over-study. 


An action was recently tried in New York city, 
which suggests a matter about which attorneys are 
usually very lax—the necessity of taking written 
retainers. The action was brought by an attorney to 
recover his fees, and the defense set up was, that the 
plaintiff was never employed by the defendant. We 
have noticed in that excellent little book to which we 
have before alluded, “‘ Duties of Attorneys,” some 
remarks on this subject that are so sensible and per- 
tinent that we quote them: 

“Asa general rule, always take a written retainer 
from your client before you commence either an ac- 
tion or asuit. You do not know how soon you may 
fall into a misunderstanding with him, and he may 
choose, then, to put you to proof which you may find 
it extremely difticult to adduce. This little precau- 
tion, however, cuts off all chance of successful an- 
noyance from that quarter; and if your client should 
hesitate, you can easily enable yourself to tell him 
truly, that you make the application from no distrust 
of him, but because it is a uniform rule of your prac- 
tice to act on the recommendation of one of the great- 
est judges, Lord Tenterden. Here it is: ‘I think it 
right to state, that every respectable attorney ought, 
before he brings an action, to take a written direction 
to do so, from his client, before commencing it. He 
ought to do this as well for his own sake as for that 
of his client. It is much better for the former, be- 
cause it gets rid of all difficulty about proving his 
retainer ; and it would also be better for a great many 
clients, as it would put them on their guard, and pre- 
vent them from being drawn into lawsuits without 
their own express direction.’ ”’ 


Chief Justice McKean, of the supreme court of 
Utah, has signalized his brief tenure of that position 
by several decisions of an important and somewhat 
radical character. The first was as to the correctness 
of a challenge to the array of grand jurors —the 
challenge being on the ground that the jurors were 
not drawn and selected as the laws of that territory 
prescribe, nor by an officer of the territory. The 
chief justice entered into a somewhat lengthy discu* 
sion of the constitution, nature and jurisdiction of 
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the courts of the territory, and concluded that such 
courts were courts of the United States, subject to the 
laws and regulations passed by congress, and entirely 
independent of the territorial laws and officers. 

Another case was that of Sandberg, a Swede, and 
Horsley, an Englishman, who applied to be natural- 
jzed. When asked whether or not they believed the 
act of congress prohibiting polygamy to be binding 
upon them, Sandberg answered that he regarded 
polygamy as in accordance with the laws of God, and 
ifthe laws of the country forbade it, it was his duty 
to obey the laws of God rather than those of man. 
Horsley refused to answer, saying that it was his busi- 
ness, and not the court’s. It was held that, as Sand- 
berg satisfied the court that he is not, and Horsley 
filed to satisfy the court that he is, “a man of good 
moral character, attached to the principles of the con- 
stitution of the United States, and well disposed to 
the good order of the same,” their applications for 
naturalization must be rejected. The court said: 

“There are some things of which courts are bound 
totake judicial notice; and this court takes notice of 
the fact that it is in session in Salt Lake City, in the 
territory of Utah ; and that here there are many men 
who defiantly trample upon the act of congress against 
polygamy, and call their conduct liberty ; who preach 
and practice the heinous crime of bigamy, and call it 
religion. Surrounded by such influences, guided by 
such leaders, aliens come into this court and ask for 
the high privilege of citizenship. Well, what are 
their views of American civilization? What do they 
believe to be the rights and duties of an American 
titizen? Before they take the oath of citizenship, let 
the court ‘be satisfied’ that they understand its full 
meaning, and recognize its solemn obligations, Let 
the court ‘ be satisfied’ whether they believe the su- 
preme law of the land to be the constitution, the laws 
of congress, and the treaties of the United States; or 
whether they believe it to be the revelations of some 
plygamic prophet. Let the court ‘ be satisfied’ what 
pretended laws of God they mean to obey, and what 
positive laws of man they mean to defy. In this coun- 
tty, a man may adopt any religion that he pleases, or 
reject all religions if he pleases, But no man must 
violate our laws and plead religion as an excuse; and 
noalien should be made a citizen who will not promise 
obey the laws. Let natives and aliens distinctly 
wderstand, that in this country license is not liberty 
and crime is not religion.” 

There was a fourth case, of guo warranto, brought 
by United States Attorney Hempstead, against the 
“territorial attorney-general,”’ complaining that de- 
fndant had unlawfully usurped some of his func- 
tions, ete., to the extent of prosecuting in this court 
il offenders against the laws of the territory. The 
defendant alleged that he did so by virtue of having 
ben duly elected “attorney-general of the territory ”’ 
ty the legislative assembly, under a statute of the 
ume, ete., etc. It was held that the court had juris- 
tiction of the subject-matter of this proceeding, and 
that the information was rightly brought in the 
lume of the United States, and not in that of the ter- 
tory; that the legislative assembly could not send 
m “attorney-general’’ into the court for the purpose 
of attending to all business in which the territory was 





a party, because the acts of congress have nowhere 
made such a distinction between the national and 
local duties of its officers in the territories ; and be- 
cause the so doing would be an act inconsistent with 
the act organizing the territory. 


—_—-~or-__—— 
COURT OF APPEALS ABSTRACT. 
NOVEMBER, 1870. 


ACTION, 


Of tort after judgment on contract. — Where the de- 
fendant’s testator, by making false and fraudulent 
representations as to the solvency of a mercantile 
firm, of which he was a member, induced the plaint- 
iff to part with property to said firm,—Held (affirming 
decision in 55 Barb. 263), that an action of tort could 
be maintained against the testator’s personal represent- 
atives for such deceit, notwithstanding a judgment had 
been already recovered against the firm, or the survivors 
thereof, for the value of the property parted with in con- 
sequence of such misrepresentations. Morgan v. Skid- 
more, ex’r, Opinion by Rapallo, J. 


ADVERSE POSSESSION. 


Under void deed.—A claim of title under a void deed, 
accompanied by actual possession, will characterize a 
possession as adverse within the statute of limitation. 
The claim of title need not be founded on color of title 
by deed or other documentary semblance of right. First 
Society, etc., of Cincinnatus v. Osborne and another, Opinion 
by Folger, J. 

AGREEMENTS. 


Contrary to public policy. — Agreements, which, in their 
necessary operation upon the action of the parties to 
them, tend to restrain their natural rivalry and compe- 
tition, and thus to result in the disadvantage of the 
public or of third parties, are against the principles of 
sound pablic policy, and are void. 

Thus, where it was provided by statute that the collec- 
tion of taxes of a certain town should be farmed out, 
and that for that purpose sealed and secret proposals 
should be called for by advertisement, and the plaintiff 
and defendant and others who were proposing to bid 
entered into an agreement to share in the acceptance of 
the offer of either,— Held, that such agreement was 
against public policy and void. Aicheson vy, Malion, Opin- 
ion by Folger, J. 


CONSTRUCTION OF STATUTES. 


Bounty.—The act of 1864, chap. 8, concerning bounties 
to volunteers, had two objects: one to legalize irregular 
and unauthorized proceedings of citizens and public 
bodies theretofore taken for the purpose of procuring re- 
cruits ; another, to make provision for future proceedings. 
People v. Supervisors of Columbia, 

The occasion of the enactment of a law may always be 
referred to in interpreting and giving effect to it. Ib. 

The legislature, in the passage of the act in question 
had not in their minds any act of generosity or gratitude 
to those who had served or were then serving in the 
army, but by the word “ bounty” intended to authorize 
the raising of money to be paid as a premium to induce 
men to enlist. Ib. 

The rules for the construction of statutes confine them, 
their operation and effect, to the future, and exclude the 
past and all past transactions, unless the intention of 
the legislature to make them retrospective is very clearly 
and unequivocally expressed. Ib. 

Whether a statute should have a retroactive effect is 
ordinarily a question of construction, and not of legisla- 
tive power. The legislature has power to give a statute 
a retrospective effect, except as prohibited by the con- 
stitution, or unless vested rights of property would be 





affected. Ib 
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The section of the act in question (2 22), authorizing the 
payment of money as a bounty, thereafter to be earned, 
was not retrospective. Ib, 


Construction of.—The defendant sold the plaintiff 5,000 
barrels of cement, all of which plaintiff agreed to take 
before November 1, they to be delivered in lots of about 
400 barrels each week. Subsequently, defendant signed a 
memorandum, whereby he extended to the plaintiff the 
privilege of taking 5,000 barrels additional upon the same 
terms and conditions as those upon which the first lot 
was sold. The plaintiff, by subsequent letter, dated Sep- 
tember 9, says to defendant: “ You may enter my order 
for the acceptance of your offer (till October 1, time given 
to conclude on) for the 10,000 barrels of cement, to com- 
mence from date of first lot to Brooklyn.” 
clent acceptance of the defendant’s offer, upon which a 
valid contract arose, binding on both parties. The de- 
fendant had until November 1 to complete the delivery, 
and if he wished to foreclose plaintiff from making a 
demand after that time, he should have tendered the 
number of barrels remaining undelivered. O’Niel v. 
James, Opinion by Rapallo, J. 


Against executors.— The 317th section of the code does 
not allow costs against executors and administrators 
when they are exempted therefrom by the revised stat- 
utes. This provision is not confined to costs to be paid 
by the executors personally, but is general. Morgan v. 
Sidmore, Opinion by Rapallo, J. 


1. Larceny.—Every larceny must include a trespass, and 
the taking must be under such circumstances that the 
owner might maintain the action of trespass. The 
prosecutor must be in the actual or constructive posess- 
lon of the property. People v. McDonald. Opinion by 
Church, C. J. 

2. If money or property is delivered by the owner toa 
person for mere custody or charge,or for some specific 
purpose, the legal possession remains in the owner, and 
a criminal conversion of it by the custodian is larceny. 
But, as against the custodian, the owner must at some 
time have had the possession, either actual or construct- 
ive, independent of the custodian’s possession, and the 
charge of larceny will not lie against the latter in any 
case where the only possession of the owner is that of the 
custodian. Ib. 

3. But, in such case, larceny may be charged when the 
felonious appropriation is after the pruperty reaches its 
ultimate destination. If there is no other assigned 
place of deposit, than for a servant to keep it for his 
master, a felonious conversion is larceny. 

4. And where the property is received by the custodian 
from another, who occupies the relation of agent for, or 
who stands:in the position of the owner, though the 
owner never had actual possession, the agent’s possession 
is the owner’s possession, and felonious appropriation of 
the property by the custodian will be larceny, Ib, 


1, What constitutes.—It is negligence in a traveler to enter 
upon a railroad track at acrossing without looking in 
both directions to ascertain whether there is an ap- 
proaching train. Griffin v. New York Central Railroad Co. 
Opinion by Grover, J. 

2. It is the duty of a railroad company to have a light 
upon a train at night in such a situation as to enable per- 
sons crossing the track to see thata train is approaching, 
and whether they did so is a proper question for the jury. 
Ib. 
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neglect to do so is not negligence, or any evidence of eo 
negligence, Ib. en 
4. Of vessels in passing.—The plaintiff's tow was grounded dic 
in the river, and the officers and pilot of the defendant's hit 
CONTRACTS. steamer knew of the fact and of the position of the tow 3 
before they started from the dock. Instead of pursuing ju 
the usual channel on the west side, where it had existed 4 
for years, which would have enabled the steamer to pass aft 
the plaintiff’s tow in safety, the pilot and officers of said for 
steamer directed her to the eastward, under the impres- ord 
sion that anew channel had been there formed. While 
pursuing this course she came in contact with some ob- 
stacle, which sheered her bow to the west and caused the 1 
collision. Held, that the accident was not inevitable, mo 
but that the defendants were guilty of negligence in ind 
running their steamer out of the accustomed channel; of] 
Heid, a suffi- | also, that the fact that the plaintiffs were guilty of neg. Fir 
ligence in running aground, was no defense to the action, jon 
The contributory negligence of the plaintiff to defeat an 2 
action, must be proximate and not remote, It must be a coll 
negligence occurring at the time the accident happens; of b 
held, also, that there was no legal duty on the part of the mer 
tow, either to signal or impart any information as to the 
channel (which those in charge possessed) to the defend- 1 
ant's steamer. A steamer with the full control of its mod 
CosTs, machinery, desiring to pass a vessel, whether stationary tial 
or moving, must do so upon its own responsibility, and cour 
is bound to select its route at its peril. Austin etal. y, to st 
The New Jersey Steamboat Co., appellants. Opinion by puls 
Church, €. J. acti 
PRACTICE. the ¢ 
1. Discretionary orders not appealable. — Matters of discre- able 
tion in the court below are not the subject of appeal to jary 
CRIMINAL LAW. the court of appeals. Birdsall v. Birdsail. Opinion by na 
Allen, J. oth 
2. An order made upon an appeal heard irregularly ina om, 
wrong district in court below, after acts by the appellant colla 
which the court might think would operate as a waiver suit, 
of the appeal, is not the subject of an appeal to this indir 
court, Ib. & 
8. General term judgment : appeal.—A special termhasno § ‘het 
power to alter and amend a general term judgment upon this ¢ 
a@ case presented, upon new evidence. Hubbard et al. v. deuce 
Copeut etal. Opinion by Allen, J. : 
4. But an order made by special term is not the subject 
of an appeal directly to the court of appeals, Ib. DIGI 
5. Power of county judge in supreme court actions, —The 
power of a county judge to make orders in actions pend- 
ing in the supreme court extends only to such orders as 
are made out of court, and without notice. He has no 
jurisdiction to hear and decide a contested motion. Par- La 
menter vy. Roth. Opinion by Rapallo, J. ment 
6. Thus, where a county judge granted an order extend- time | 
ing defendant’s time to answer, and afterward, on an onas 
Ib. order to show cause, granted another order modifying lease, 
the first by prohibiting the defendant from setting up withi1 
the statute of limitations,—Held, that the second order sued i: 
was made without jurisdiction and void. Ib, agreer 
RATIFICATION. Be 
What contracts subject to.—The principle of ratification nectio 
applies in general to cases of contracts which are void- ofthe 
able at the option of one of the parties, and the contracts in the 
Kelair ea made by one acting as agent for another, without com- Dauber 
petent authority. But in case of a contract void, because 
prohibited by law, no act of the parties can give it valid- 
ity. Hamilion v. Gridley. Opinion by Rapallo, J. Prom 
P Manuf 
REFEREE’S REPORT. ory n 
1, When not made in sixty days: motion to set aside. @ signea 
Within the rule requiring a referee to make and file his and be 
report within sixty days from the time the action shall was nx 
be finally submitted to him, a case is finally submitted Sworms 
when the trial is closed, and the referee is empowered to a 
immediately proceed to consider and determine the case. wane" 
e 


8. But they owe no duty to travelers to keep a flagman 
at the crossing to notify them of approaching trains, and 











Gregory v. Crydor. Opinion by Grover, J. 
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‘2 After a notice has been served terminating a refer- 
ence for default of a report within sixty days, the juris- 
diction of the referee is gone, and any report rendered by 
him is void, Ib. 

3. But, if a judgment be entered on such report, such 
judgment is not void, but irregular. Ib. 

4, An order refusing to set aside a referee’s report, made 
after notice from the attorney withdrawing the reference 
for default of a report within sixty days, isan appealable 
order, under section 11 of the code. Ib. 


TAXES, 


1. Voluntary payment of.—W here a bank voluntarily pays 
money toa tax collector holding a warrant against the 
individual holders of its shares (under chap. 97, of laws 
of 1865), such payment cannot be recovered by action. 
First National Bank of Fishkili Landing v. Shuster. Opin- 
ion by Allen, J. 

2, Placing a package of money by the cashier where the 
collector can take possession of it if he, in the execution 
of his warrant, sees fit, is in no sense a voluntary pay- 
ment, Ib. 

TRIAL. 

1. Compulsory reference.—The right of a trial in the 
mode and by!the tribunal prescribed by law is a substan- 
tial right, and it does not rest in the discretion of the 
court to deprive a party of that right, or to compel him 
tosubmit toa reference, The law only authorizes a com- 
pulsory reference of a single class of cases, viz.: those 
actions the trial of an issue of fact in which will require 
the examination of a long account; and when not refer- 
able under the statute, they must be tried either bya 
jary or by the court, unless the parties otherwise agree, 
Kain v. Delano. Opinion by Allen, J. 

2, The statute does not authorize a compulsory refer- 
ence, when the accounts will arise and come in question 
collaterally. They must be the immediate object of the 
suit, or the ground of the defense, and not collaterally or 
indirectly involved. Ib. 

8% When an order or reference is made on evidence that 
the trial will involve the examination of long accounts, 
this court will not interfere; but where there is no evi- 
dence to sustain such order, it will be set aside, Ib. 


_—— *+o>e—_— 


DIGEST OF RECENT AMERICAN DECISIONS, 
SUPREME COURT OF INDIANA.* 


CONTRACT, 


1, Covenant to forbear : breach of.— A covenant or agree- 
ment to forbear to sue on an obligation for a limited 
time after maturity of such obligation, though founded 
on a sufficient consideration, cannot be pleaded as a re- 
lease, or in bar of an action on such obligation brought 
within the time limited. In such case, the defendant 
sued is left to his action for a breach of the covenant or 
agreement. Meloy v. Hawk. 

2 Member of family: liability for board. — Where a man 
lives in the family of his son-in-law, such marriage con- 
nection rebuts any presumption of an implied promise 
ofthe father-in-law to pay for board which would exist 
inthe absence of such a relation between the parties, 
Daubenspeck, executor, v. Powers. 


CORPORATION. 

Promissory note: signature. — The secretary of the “‘ Neal 
Manufacturing Company, Madison, Ind.,” gave a promis- 
sory note, in which were the words ‘“‘we promise,” etc., 
signed in his own name, with “‘Sec’y” affixed thereto, 
and bearing the seal of said corporation. Held, that he 
was not personally liable on the note. Meansetal v. 

edt, 


a 





* From Hon. James B. Black, state reporter, and to appear in 
Yolume 32Indiana Reports, . 





CRIMINAL LAW. 


1. Venue : variance. — A variance between the allegation 
in an indictment as to the place where the offense was 
committed and the proof on the trial, the place not being 
a part of the description of the offense, and both places 
being within the jurisdiction of the court, is not material, 
Carlisle and ano, v. The State, 

2. An indictment for murder, in the circuit court of the 
county of Spencer, charged the offense to have been com- 
mitted “at and in the said counly of Spencer.” The evi- 
dence tended to prove that the crime was committed on 
the Ohio river opposite to said county, below low-water 
mark. Held, that the variance was immaterial, Ib. 

3. Indictment, — The fact that in an indictment consist- 
ing of several counts, in all of which the same felony is 
charged, some of the counts, charging the offense against 
the same persons charged in the others, include also 
another person as a defendant, does not render the whole 
indictment bad. Casily v. T’he State. 

4, False pretenses: bank check.—A false representation 
by one person to another, that the former owns a check 
on a bank, of a certain specified value, is, other material 
facts existing, a false pretense within our statute. Ib, 

5. Loan to enable to violate the law.—It is no defense toa 
charge of obtaining money by false pretenses, that the 
money was loaned by the prosecuting witness for the 
purpose of enabling the defendant to violate the law by 
wagering with a third person, Ib. 


DECEDENTS’ ESTATES. 


Pleading: evidence: waiver.—In an action against a 
decedent’s estate on a promissory note purporting to 
have been made by him, the general denial not sworn to 
puts in issue the execution of the instrument; and the 
administrator who has filed such answer does not waive 
the proof of the execution of the note by his allowing it 
to be read in evidence without objection. Currods, Ad- 
ministrator, v. Lee. 

DESCENT. 


1, Personal status. —When a canon of descent makes the 
right of inheritance to depend on personal s/atus, such 
status must be ascertained from the lez domicilii; but if a 
statute of descent directs the inheritance of land with- 
out regard to personal status, then the law of another 
state as to such siatus can have no influence in determin- 
ing upon whom the descent is cast. Harvey et al. v. Ball 
et al. 

2. Statute construed. — Section 123 of chapter 28, revised 
statutes 1843, which provided, that “if any man shall 
marry a woman who has, previous to the marriage, borne 
an illegitimate child, and after marriage shall acknowl- 
edge such child as his own, such child shall be deemed 
legitimate to all intents and purposes,” did not merely 
or primarily declare the personal status of such child, but 
bestowed upon it the capacities of an heir; and as a pro- 
vision governing the descent of lands in this state, it 
operated without regard to domicil. Ib. 


EVIDENCE. 

Rape: declarations of injured female.— On the trial of a 
prosecution for assault and battery with intent to com- 
mit a rape, statements made, in the absence of the de- 
fendant, by the female alleged to have been so injured, 
not allowed to testify on account of her immature age, 
elicited soon after the transaction by questions put to her 
by her parents, are not admissible in evidence to prove 
the crime charged, Weldon v. The State. 


FALSE PRETENSES. 

Accomplice: instructions to jury: error cured.—On the 
trial of an indictment for obtaining money by false pre- 
tenses, the court instructed the jury, that if one C., 
jointly indicted with the defendant, made the false rep- 
resentations charged, to defraud the prosecuting witness, 
etc., and such representations were false, to the knowledge 
of the defendant, then the verdict should be against the 
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defendant, But in a subsequent instruction, on the de- 
fendant’s motion, the court told the jury that the de- 
fendant could not be convicted unless he personally 
made the representations or aided and abetted therein. 
Heid, that the latter instruction corrected the error of 
the former. Clarke v. The State. 


NEGLIGENCE. 

1, Railroad: street crossing: city ordinance. — Where the 
common council of a city, having exclusive control of 
the streets of a city, specifies by ordinance the general 
character and extent of work to be done by railroad com- 
panies where the streets are crossed by the tracks of their 
roads, in order that such railroad tracks may be crossed 
with more safety and convenience by the public, such 
work and the repairs thereof to be done and maintained 
to the satisfaction of a specified agent of the city, with- 
out, however, furnishing detailed specifications as to the 
particular manner in which the work shall be executed, 
or requiring it to be done under the supervision, control 
and direction of an authorized agent of the city, the 
fact that such work is done and maintained by a railroad 
company to the satisfaction of such specified agent does 
not relieve the company from liability for an injury toa 
horse driven without fault or negligence over such cross- 
ing, such injury being occasioned by the work having 
been done or maintained in an unskillful and improper 
manner, rendering the crossing unsafe and dangerous, 
Deizell v. The Indianapolis and Cincinnati Railroad Co. 

2. The common council of the city of Indianapolis, by 
an ordinance passed December 4th, 1863, made it the duty 
of any railroad company whose track might cross or 
intersect any street of said city to make the grade of the 
track conform to the established grade of the street, and 
to pave the street with boulder stones, or to lay down 
securely strong and substantial planks between the rails 
and for two feet on either side of such track, in such 
manner that the planks or boulder stones should extend 
the entire width of such street, or as far as such truck 
might extend, such bouldering or planking or repairs 
thereof to be done and maintained to the satisfaction of 
the civil engineer of the city; the object of the require- 
ment, as declared by the ordinance, being, “that such 
railroad track may be crossed with more safety and con- 
venience by the public.” 

Suit for damages against a railroad company, whose 
track extended across a public street, by the owner of a 
horse injured while being driven without fault or negli- 
gence across said railroad on said street, such injury being 
occasioned by the unskillful and tmproper manner of 
constructing and maintaining the crossing. Answer, 
that the defendant had complied with said ordinance, 
by laying down securely at said crossing strong and sub- 
stantial planks between the rails, and for two feet on 
either side of the track, extending the entire width of 
the crossing, doing said planking and maintaining it in 
repair to the satisfaction of the civil engineer of said 
city. Held, that the answer was bad on demurrer. Ib. 


OFFICE. 


1, Title to.—If a person is legally entitled to an office 
of which he is not in actual possession, it is his property, 
and he cannot be restricted to the compensation pro- 
vided therefor, but may demand the office itself. The 
City of Madison v. Korbly. 

2. City attorney: cil: —A writ of 
mandate will lie to re-instate a city attorney appointed 
by the common council, and afterward wrongfully re- 
moved by it from the office. Ib. 

8. Removal from office: siatute construed. — The common 
council of a city incorporated under the general law for 
the incorporation of cities (Acts of 1867, p. 33), may, under 
the eighth section of that act, remove from office a city 
attorney, by the vote of a mere majority, where the 
removal is contemplated without any offense being 


dot, 








charged, but simply at the pleasure of the council. Sec- 
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tion eighty-eight of said act has reference only to cases 
of removal from office for an offense committed, Ib, 


OHIO RIVER. 


Boundary of the state: jurisdiction.—A county of this 
state lying along the Ohio river Is bounded, on the side 
adjoining that river, by low-water mark ; and the hound. 
ary of Kentucky opposite to such county is low-water 
mark on the Indiana side of the river. The proper courts 
of such county have concurrent jurisdiction with the 
courts of Kentucky over crimes committed on said river 
opposite to such county. Carlisle and another v. The State, 


REPLEVIN,. 


1. Verdict.—In an action of replevin, the property in. 
volved in the suit was specifically described in the com. 
plaint, and was referred to in the verdict as “said prop. 
erty.” Held, that a more specific description of the prop. 
erty in the verdict was unnecessary. Anderson vy, Lane, 

2.4 t of di ges: harmless error. — Where, in an 
action of replevin, there is a verdict for the plaintiff, the 
defendant cannot complain of the failure of the jury to 
assess damages for the detention of the property. Ib, 


RIPARIAN OWNER. 


1, Ohio river.— The title of the riparian owner on the 
Ohio river extends to low-water mark, subject only to the 
easement in the public of the right of navigation. Mar- 
tin et al. v. The City of Evansville. 

2. Evansville: wharf. —The city of Evansville, under her 
charter, has the power, as a police regulation, to establish 
water lines and to make reasonable provisions for the 
protection of navigation, and for this purpose may pro- 
hibit the erection of buildings below high-water mark 
which would have a tendency to obstruct navigation; 
but this power does not extend to private wharfs above 
high-water mark. Ib. 





SHERIFF. 

1. Suit on official bond: pleading.—Where a sheriff, having 
in his hands two executions, one against A. and B. joint- 
ly, and the other against B. alone, levied them upon land 
belonging to A. and wrongfully applied a portion of the 
proceeds upon the execution against B. alone,—Held, ina 
suit by A. on the sheriff’s official bond, to recover the 
amount so wrongfully applied, that it was not necessary 
to aver or set out in the complaint the judgments on 
which such executions issued. The State ex rel. Yater v. 
Hamilton et al, 

2. Estoppel.— Where, prior to such levy, divers judg- 
ments had been rendered against A. and B. jointly as 
partners, and executions thereon had been placed in the 
hands of said sheriff, and, at the time of such levy, the 
sheriff told A. that he had executions against him and 
B,, but did not exhibit them, and A., supposing that they 
were against him and B. jointly, and havirg no knowl 
edge of the execution against B. alone, and no connection 
with the judgment on which it was issued, directed the 
levy on said land, and the sheriff, without discovering 
to A, the fact that one of said executions was against B. 
alone, levied it on said land, and A., having first learned 
such fact on the day of sale attended the sale and there 
publicly forbade the selling of the land on that execution, 
and forbade the sheriff from applying any of the proceeds 
thereon,—Held, that the sheriff and the sureties on his 
official bond could not claim that he had acted with the 
consent and by the direction of A. Ib. 


SUPREME COURT OF MAINE.* 


ARREST. 

On a writ against two defendants, the body of one may 
be arrested and the property of the other attached. Vow 
nor v. Madden, d 

ATTORNEY. See Evidence. | 





* From W. W. Virgin, Esq., reporter, and to appear in Vol. 5 


Maine Reports. 
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VS 
CONVEYANCE OF LAND. 

1. Pending suit : contempt. — One who purchases real estate 
while a bill in equity is pending in rélation to the title 
thereto, is bound by the decree which may be made 
against the party from whom he takes his title, although 
the purchaser is not a party to the bill. Snowman vy. Har- 


see fact that the respondent, during the pendency 
of a bill to compel specific performance of his contract 
for the conveyance of land, had, in pursuance of a subse- 
quent contract, conveyed the premises to a third person, 
creates, in equity, no inability, and affords no excuse for 
refusing to obey the decree requiring a conveyance to the 
complainant, Ib. 

3. Nor does it make any difference that the respondent 
had contracted to make the conveyance to such third 
person before the commencement of the complainant’s 
bill to compel performance of the prior contract with 
him. Ib. 

4, Where, by the terms of the decree, the complainant 
is entitled to a clear conveyance from the respondent, a 
deed of the premises executed by the latter, reciting that, 
“having conveyed said land” to a third person named, 
“Inow make this conveyance by order of said court, in 
order to purge myself of contempt in not conveying said 
land according to said order of said court,” is not suffi- 
cient to purge the respondent of contempt. Ib. 

5, A tardy and reluctant compliance with the decree, 
after the issuing and service of a writ of attachment for 
refusing to obey the decree, does not purge the contempt. 
Ib. 


DEFENSE. 


1, An assertion in his bond for the sale of land that the 
obligor is ‘‘ possessed and seized in fee” of the premises, 
when, in fact, he has only a bond fora deed thereof from 
the real owner, is, between the original parties thereto, 
a good defense to a promissory note given in considera- 
tion of the bond. Coburn v. Haley. 

2. And, in such case, the maker of the note may rely 
upon the misrepresentation in defense without returning 
the bond. Ib, 


EVIDENCE, 


1. Of agreement by attorney: power of attorney. —In pursu- 
ance cf the express terms, in a written agreement, be- 
tween the counsel therein, judgment ina real action by 
him, and also in a suit upon an injunction bond against 
him, was rendered for the plaintiff, and execution for 
costs stayed until the next term. In the trial of a sub- 
sequent action for mesne profits from the time of the com- 
mencement to that of judgment in the real action, — 
Held, that parol evidence is admissible on the part of the 
defense to show that, in order to obtain a judgment in 
those suits without a trial, the plaintiff’s counsel author- 
ized the defendant’s counsel to say to the defendant, as 
an inducement to enter into the agreement, that it would 
bea full and final settlement of all matters up to that 
time; and that, at the same time, the counsel further 
agreed that the plaintiff should lease the land to the de- 
fendant in interest for a certain time thereafterward, at 
a@special rent. Bonney v. Morrill. 

2. If specific objections are not made to the admission 
of evidence, exceptions to the ruling admitting it will 
not be sustained. Ib. 

8. The employment of a counselor and attorney at law 
to prosecute a suit for land, of which the party alleges he 
has been disseized,.carries with it an authority to such 
attorney to compromise the claim against the disseisor 
for mesne profits during the pendency of the suit, if the 
attorney deems it best for the interest of his client to 
avoid all the chances of litigation, and secure the speedy 
and successful termination of the principal suit in the 
Most economical manner thereby. Ib. 





GIFT. 

1, A valid gift, inter vivos, of a promissory note, payable 
to the order of the payee, may be made without indorse- 
ment or other writing. Wing, executor, v. Merchant. 

2. And where the note is already in the possession of 
the donee, proof of an actual manual tradition at the 
time of making the gift is not essential. Ib. 

8. But the actual transfer of the possession of an unin- 
dorsed negotiable promissory note to the donee, supple- 
mented three years thereafterward by plenary evidence 
of an intentional release to the donee by the donor of 
any right to deprive the donee of the possession of it, 
constitute a complete gift, inter vivos. Ib. - 


LANDLORD AND TENANT. 

The law does not imply a promise to pay rent for the 
occupation of real estate under a contract of purchase 
ultimately consummated; and if there be no express 
promise on the part of purchaser, an action for use and 
occupation cannot be maintained against him. Dennett 
v. Penobscot Fair Ground Company. 


PROMISSORY NOTE. 


1, Action on.— An action on a negotiable promissory 
note, indorsed by the payee,in blank, may be brought 
in the name of any person whoconsents thereto, although 
the note is the property of an insolvent bank in the hands 
of receivers. Baker v. Stinchfield, 

2. Indorsement.—It is competent for one ate has in- 
dorsed a negotiable promissory note in blank in a suit 
brought against him by his immediate indorsee to show 
in defense, that he indorsed the note merely to pass the 
title, and that the understanding between the parties 
was, that the defendant’s indorsement was made solely 
for the purpose of transferring the note, and that he as- 
sumed no liability, conditional or otherwise, thereby. 
Patien v. Pearson. 

8. When the plaintiff’s testimony shows enough to jus- 
tify the jury in finding that the indorsement was made 
for such purpose only, and that such an understanding 
did subsist between the parties, it is erroneous to instruct 
the jury to find for the plaintiff, if they are satisfied that 
the note was indorsed by the defendant prior to its deliv- 
ery to the plaintiff. Ib. 


REPLEVIN. 


1. One tenant in common cannot maintain replevin for 
the common property against his co-tenant. Witham v. 
Witham. 

2. Where the plaintiff fails to sustain an action of re- 
plevin on the ground that the parties thereto are co-ten- 
ants of the property replevied, the defendant is entitled 
to a judgment for return. Ib. 


RES ADJUDICATA. 


When set-off is. — If, in the trial of an action, the defend- 
ant offered evidence in support of an account by him filed 
in set-off, and the question of allowance or disallowance 
was submitted to and passed upon by the jury, he is pre- 
cluded from again offering proof in support of the same 
account in another suit, although the jury may have de- 
cided in the former suit not toallowit. Baker v. Stinch- 
Jield. 

STATUTE OF LIMITATION. 


A loan of money “to be paid when called for,’ is due 
on the day the money is lent, and the statute of limita- 
tions begins to run from that date. Ware v. Hewey. 


TENANT. 
1. A tenant at will has no estate which is assignable. 
Dingley v. Buffum. 
2. At the expiration of a tenancy, fixtures erected by 
the tenant go to the landlord, unless the tenant, before 
surrendering possession, has removed them, Ib, 
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PUNCH ON THE PROCEEDINGS IN AN ACTION. 


Actions are divided into real, in which there is often 
much sham; personal, in which the personality is fre- 
quently indulged in by counsel at the expense of the 
witnesses; and mized, in which a great dea] of pure non- 
sense sometimes prevails. The legislature being at last 
sensible to the shamness of real, and the pure nonsense 
of mixed, actions, abolished all except four, and for the 
learning on these subjects, now b obsolete, we must 
refer to the “‘ books,”’ which have been transferred to the 
shops of Butter from the shops of Butterworth. 

There are three superior courts of the common law, 
one of their great points of superiority being their supe- 
rior expense, which saves the common law from being so 
common as to be positively vulgar; and its high price 
gives it one of the qualities of a luxury, rendering it 
caviare to the million, or indeed to any but the millionaire. 
These courts are the queen's bench—a bench which five 
judges sit upon; the exchequer, whose sign is a chess or 
draught board—some say to show how difficult is the 
game of law, while others maintain it is merely emblem- 
atic of the drafts on the pockets of the suitor; and, 
thirdly, the common pleas, which took its title, possibly, 
from the fact of the lawyers finding the profits such as to 
make them unCommon-ly Pleas’d. 

The real and mixed actions not yet abolished are: 
Ist, the writ of right of dower; and 2d, the writ of dower, 
both relating to widows; but as widows are formidable 
persons to go to law against, these actions are seldom 
used, The third is the action of quare impedit, which 
would be brought on against me by a parson if I kept 
him out of his living; but as the working parsons find 
it difficult to get a living, this action is also rare. The 
fourth is the action by ejectment, for the recovery of 
land, which is the only action that cannot be brought 
without some ground. 

Of personal actions, the most usual are debt, and a few 
others; but we will! begin by going into debt as slightly 
as possible. The action of debt is founded on some con- 
tract, real or supposed; and, when there has been no 
contract, the law, taking a contracted view of matters, 
will have a contract implied. Debt, like every other 
personal action, begins with a summons, in which Vic- 
torla comes “greeting,” which means, according to 
Johnson, “ saluting in kindness,” “congratulating,” or 
* paying complim-nts ata distance ;” but, considering the 
unpleasant nature of a writ at all times, we cannot help 
thinking that the word “‘greeting”’ is misapplied. The 
writ commands you to enter an appearance within eight 
days, and, by way of assisting you to make an appear- 
ance, the writ invests you, as it were, with a new suit. 

The action of covenant lies for breach of covenant, 
that is to say, a promise under seal; and, under wafer, it 
is just as binding, for you are compelled to stick to it 
like wax. 

The action of detinue lies where a party seeks to recover 
what is detained from him; though it does not seem 
that a gentleman detaining a newspaper more than ten 
minutes at a coffee-house would be liable to detinue, 
though the action would be an ungentlemanly one, to 
say the least of it. 

The action of trespass Hes for an injury committed 
with violence, such as assault and battery, either actual 
or implied; as, if A., while making pancakes, throws an 
egg-shell at B., the law will imply battery, though the 
egg-shell was empty. 

The action of trespass on the case lies where a party 
seeks damages for a wrong to which trespass will not ap- 
ply — where, in fact, a man has nut been assaulted or 
hurt in his person, but where he has been hurt in that 
tender part, his pocket. Of this action there are two 
species, called assumpsit, by which the law, at no time 
very unassuming, assumes that a person legally liable to 
do a thing has promised to do it, however unpromising 
such person may be; and trover, which seeks to recover 








damages for property which it is supposed that the de. 
fendant found and converted, so that an action might 
perhaps be brought in this form to recover from popery 
those who have been found and converted to the use, or 
rather lost and converted to the abuses, of the Romish 
church, 
——_>___—_ 
GENERAL TERM ABSTRACT. 


ALBANY TERM, OCTOBER, 1870. 
COMMON CARRIERS. 


Appeal from judgment of supreme court. This action 
was brought to recover damages for injuries to a quantity 
of buckskin gloves and mittens delivered to defendant's 
agent at Fonda, for transportation to Albany, and there 
to be delivered toan Express Company for transportation 
to New York. The goods were delivered on January 29th, 
and did not reach Albany until February 5th, owing toa 
furious snow storm. After the goods had been loaded, 
plaintiff’s agent called to get them and send them by 
express, fearing they would not get through in time on 
account of the storm, and had the goods which had been 
marked for the Union Express Company, marked for the 
American Express Company, or the Hudson River Rail- 
road. Asthe carcould not conveniently be unloaded, the 
way bili was altered to American Express Company, and 
an order for the goods on their arrival at Albany was 
given to the American Express Company, by plaintiffs’ 
agent. The agent of the American Express Company on 
this order called three times at defendants’ depot before 
they arrived. On the arrival of the goods they were 
unloaded and placed in defendants’ warehouse until Feb- 
ruary 8th, without delivery or notice of their arrival to 
the Express Company. By an unexpected freshet defend- 
ants’ warehouse was flooded and plaintiffs’ goods dam- 
aged without any want of care on the part of defendants, 

Held, that the defendants received the goods as common 
carriers, that they retained them an unreasonable time 
without delivery or notice to the Express Company, and 
are therefore liable. 

Judgment affirmed, with costs. Dunson & Sprague v. 
New York Central Railroad Company. Opinion by Miller, 


P. J. 
——aEE - + <a > ee EE 


DECISIONS IN THE COURT OF APPEALS, DEC. 6, 1870. 


Charles Starbird, respondent, v. Samuel H. Barrow e 
al, Judgment reversed and new trial granted. Costs to 
abide event. 

In the matter of the application of the Rensselaer and 
Saratoga Railroad Company to acquire land, as respond- 
ent, v. Emerson L. Davis ef al.,appellant. Order reversed 
and application denied, with costs, without prejudice to 
a new trial. 

Sarah Wood, administratrix, appellant, v. Erastus B, 
Phillips, respondent. Motion to dismiss appeal denied. 

John Beisegel, respondent, v. The New York Central 
Railroad Company, appellant. Judgment affirmed, with 
costs. 

Mary M. Hamilton, respondent, v. Jeremiah Van Rens- 
selaer, appellant. Judgment affirmed for $136.11, and 
reversed as to the residue, without costs to either party 
in this court or the supreme court. 

William L. Burke et al. v. Eliza Valentine e¢al., respond- 
ent. Judgment affirmed, with costs. 


—————— ——— 


TERMS OF THE SUPREME COURT FOR DECEMBER, 


2d Tuesday, General Term, 2d Dept,, Brooklyn. 
2d Tuesday, Circuit and Over and Terminer, Lewis. 
2a Tuesday, Special Term, Oswego, Foster. 
2d Tuesday, Special Term, Tompkins, Boardman. 
2d Tuesday, Sooces Term, Madison, Balcom, 
3d Monday, Special Term (Issues), ings, Gilbert. 
— maa reuit and Oyer and Terminer, Wyoming, 
niels. 
Last Monday, Special Term, Monroe, ro 
Last Tuesday, Special Term, Albany 
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CORRESPONDENCE, 
LEGAL STUDY. 


DoveER, DEL., Nov. 28, 1870. 
Editor Journal : 

Among the many valuable suggestions, made in your 
excellent Journal, none should be more acceptable to the 
profession than those which aim at its own elevation. 
And first among these is the necessity of a higher stand- 
ard of character among the members themselves. Itisa 
noble profession, and should be honorably pursued. It 
isa necessity ; no English society can exist without law- 
yers as a distinct class. This is an admitted fact, and 
their influence is immense. What kind of man, then, 
should a lawyer be? Honest, wise, brave, learned, skill- 
ful, good. That we have many such, no intelligent man 
ean deny; that we have any other, every thoughtful 
man deplores. To increase the former and diminish the 
latter, should be the aim of every lawyer who loves his 
profession. Unworthy aspirants should not be admitted, 
and the rules of court and the statutes of the state should 
be shaped to exclude them, and I am very glad that a 
reform in this respect is proposed in New York; and Iet 
me say, that in the opinion of many outside your state, 
in no other place is it more needed, for while no state has 
brighter luminaries in her legal galaxy, none has more 
knaves and charlatans. Excuse me for being so frank. 
Iwould not be so positive, were not my opinions justi- 
fied by the statements of leading members of the bar of 
New York itself, as well as by the reports of adjudged 
eases in your highest tribunals. Now we think the great 
cause of this is the looseness of your rules of admission, 
and we are glad to see that the general term judges pro- 
pose a new rule, requiring three years’ study before 
admission. This will bea long step in advance; and, if 
at least two years of this period are required to be spent 
in the office of a practicing attorney of ability and char- 
acter, will be very efficient in correcting the evil now so 
generally felt in your state. In addition to this, good 
character, and at least a good English education, should 
be a pre-requisite. 

This would then conform to our rule on the same sub- 
ject, which I subjoin, I may add, for your encourage- 
ment, that under this rule our bar is distinguished for 
its learning, ability and character, and presents as few 
black sheep as any lego-professional flock to be found. 
This is the rule. 

“Upon the application of a student for admission to 
— as an attorney of this court, it will be required 

hat he shall be of full age; that he shall have studied 
the law at least three years, under the direction of a 

racticing lawyer or judge, residing in this state; that 

e be a person of integrity and fair character; and that 
he shall be privately and fully examined by a committee 
of three members of the bar, to be appointed by the 
court; and shall be admitted only on the written report 
of said committee, stating the qualifications of the 
applicant, and recommending his admission,” 

I will only add that this examination is thorough and 
searching, and no one can pass the test who is not well 
acquainted, at least, with the general principles of the 
law. To be admitted as a solicitor in chancery, another 
and public examination at the bar of the court, has to be 
passed, F. 


ADMISSION TO THE BAR, 


BurFFALo, November 30, 1870. 
Hditor Albany Law Journal: 

In your somewhat lengthy remarks, contained in the 
last issue of the LAw JoURNAL, in reference to the pro- 
posed change to be made by the general term judges in 
Tegulating the eligibility of the student, you seemed to 
have overlooked one very essential and important fact. 

While I believe that it is absolutely necessary that all 
students, whether graduates of a law school or not, pur- 
ne their studies under the supervision and in the office 
1a respectable practicing attorney for a period of at 








least three years, I may with safety say, that it would be 
contrary to the common principles of justice and right 
to ingraft in the proposed rule any compulsory order 
compelling a student to attend a law school for any defi- 
nite time, as it would be the means of blasting the hopes 
of hundreds of young men, who are at present diligently 
pursuing their studies with success in attorneys’ offices 
throughout this state,and who are unable to bear the 
expense attendant upon receiving the benefits and 
privileges of a law school, and consequently must banish 
all their sanguine expectations, if such a rule should be 
passed. Upon the discussion of this question it must 
not be forgotten, that some of our most able and dis- 
tinguished jurists have originated from the humblest 
paths of life, and were unable to receive the benefits of a 
law school, but, through perseverance and hard study, 
have succeeded in placing themselves high in the profes- 
sion. Pray tell me, what is to prevent the diligent and 
persevering student of to-day from accomplishing the 
same result ? 

It will very readily be seen, by the exercise of a little 
judgment in this matter, that the difficulty lies with the 
members of the profession and not the students. Upon 
the day set apart for the examination, the student ap- 
pears before the judges with the fullest confidence of his 
own ability to become a bright star in the profession 
which he craves to enter. The judges, generally, are 
overrun with business, and consequently appoint a com- 
mittee from the profession to perform this important 
duty. As it is well known, these examinations are con- 
ducted in a very cursory manner, rarely consuming 
more than a few hours, and resulting in the admission 
of nearly all the candidates, while, if they were predi- 
cated upon a stronger and firmer basis, the result would 
be not only beneficial to the profession at large, but a 
lasting benefit to the student himself, 

Yours truly, A. 


The answer to all this is short and simple. First, 
a student has no right to a call to the bar until he has 
prepared himself to discharge the duties of the posi- 
tion honorably and intelligently. The ‘ common 
principles of justice and right’’ demand that a lawyer 
should be what he pretends to be, and that rules 
should be provided which will be most likely to 
insure this end. 

If a student has not the means to qualify himself 
for the position he seeks to occupy, let him turn his 
attention to some other calling. Better “ blast the 
hopes ”’ of a young man at the beginning, than to let 
him go on, with little other qualification than “ the 
fullest confidence of his own ability to become a bright 
star in the profession,’’ to the certain ruin and disap- 
pointment that awaits incompetence, Secondly, while 
it is true that a few men have pushed their way to the 
first rank in the profession without any very valuable 
assistance in their preparatory studies, it is also true 
that there are thousands who have either given up in 
despair after a brief attempt, or have proved failures 
all their lives, but who, if properly guided and edu- 
cated at the beginning, would have succeeded. The 
sooner students put aside their day dreams about 
becoming “ bright stars in the profession,” and set 
themselves honestly and rightly at work to become 
respectable lawyers, the better it will be for them and 
the profession, Ep, L. J. 





Gen. Buckner, of confederate notoriety, has instigated 
a suit in Chicago to recover property which he put out 
of his hands, when he took to the rebellion, to prevent 
it from being confiscated, 
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BOOK NOTICES. 

Etude de Législation Qagerto de Droit International Sur 
Te Mariage, W. B. Lawrence, ancien Ministre des 
Etats-Un Pi Amerique a Londres-Gand.—I. 8S. Van 
Doosselaere, 1870. 


This pamphlet of nearly a hundred pages, is a reprint 
of an article published in the second number for 1870, of 
the Review of International Law and Comparative Legisla- 
tion, and an elaboration of the notes on the subject added 
by Mr. Lawrence, in his edition of “‘ Wheaton’s Interna- 
tional Law,” volume III. The question ofan international 
and uniform code of marriage law is rapidly assuming 
an importance second only to that of the alien and nat- 
uralization laws. In these days of rapid intercommuni- 
eation and much travel, marriages between the natives 
of different countries, and even between those of the same 
country, celebrated under a foreign jurisdiction, are very 
numerous, and frequently give rise to the most embar- 
rassing questions as to succession, etc. In the book be- 
fore us Mr. Lawrence has given an exposition of the 
marriage polity_of the various European countries and 
of America, and an able argument in favor of harmoniz- 
ing, by treaties, the conflicting legislation on the subject. 


7M Miclore, By Samael Warren, keq. With motes, ad- 
ditional cases and authorities by a counselor at law. 
Albany: John D. Parsons, Jr., 

There is something so hearty, so earnest and practical 
in whatever Dr. Warren has written for lawyers and 
students, that he has come to be considered as the Black- 
stone of legal studies and ethics, His Introduction to 
the Study of the Law, which we have already noticed, is 
unquestionably the best book on the subject ever writ- 
ten, and the one before us is quite worthy of the reputa- 
tion of its predecessor. 

It contains a series of lectures delivered by him before 
the Incorporated Law Society of the United Kingdom, 
and was published in compliance with the request of the 
council of that body. In the resolutions of the council, 
which are included in the book, they express the opinion 
that “the lectures are well calculated to maintain the 
station and character of the profession, and especially to 
stimulate and benefit its younger members, by aiding 
and directing their study of the law and promoting hon- 
orable practice,’’—and we most thoroughly concur in 
that opinion. 

The editor of the present edition has done little more 
than add a few references to American authorities on 
some of the topics discussed. We commend the book to 
both the older and younger members of the profession, as 
one that they may read with pleasure as well as profit, 


—_——~2ee—___—_ 


LEGAL NEWS.” 


A lady is candidate for the office of recorder of deeds in 
Concord, N. H. 

A bill to increase the salaries of the judges of Michigan 
has been rejected by a large majority. 

McFarland’s lawyer has been obliged to sue him for the 
fees due upon his memorable trial. 

Henry 8. Corliss, the first lawyer who opened an office 
in Lowell, Mass., died in that city on the 26th ult., 
aged 70. 

Mrs, Fair, who shot Judge Crittenden, in San Fran- 
cisco, cannot get any lawyer to defend her. Two of the 
most prominent ones have refused a fee of $10,000 each. 

Mr. Justice Grier, late of the United States supreme 
court, has been stricken with paralysis, and at last ac- 
counts his life was considered in imminent danger. 

The supreme court ‘of Massachusetts has decided that a 
contract made and carried into effect on Sunday cannot 
be repudiated by either party. 











Judge Houston, of Delaware, compiler of the “State 
Law Reports,” is a prominent candidate for the position 
of United States senator from that state, 


Asingular typograpical error occurred in the Michigan 
divorce law in the revision which took effect August 31, 
1838, which declared that the courts should refuse divorces 
when it appeared that the proceedings grew out of collision 
between the parties Htigant. 

Mrs. Hester Morris, of the justices court, at South Pass, 
Wyoming, has resigned that office. The local paper of 
that place says that ‘‘ Mrs. Morris, in the discharge of her 
duties as dispenser of justice, has displayed abilities of a 
high order.” 

Mr. Justice Nelson, of the United States supreme court 
bench, has so far recovered as to be able to resume the 
duties of his position. Some of the leading members of 
the New York bar propose to give him a banquet on the 
semi-centennial anniversary of his connection with the 
bench. 

Judge Larrimore, of the court of common pleas, New 
York, has decided, in the case of Silverman v. Henaut, 
that proceedings supplementary to execution cannot be 
had on an execution issued to and returned by a marshal 
of said city, and that such proceedings can only be based 
on a return made by the sheriff of the county. 


Mr. Justice Nelson, senior associate justice, appeared 
on Monday last, and took his seat on the bench of the 
supreme court of the United States as presiding justice, 
in the absence of the chief justice, relieving Mr. Justice 
Clifford, who, by seniority, presided at the adjourned 
term just closed, in the absence of Mr, Justice Nelson, 
The court immediately adjourned, and in a body waited 
upon the president to pay their respects, according to 
the usual custom on the first day of the term. 


Two lawyers, named Bonnafield and Rand, of Elko 
said to be employed as counsel for Dan Taylor, one of the 
Central Pacific Express-car robbers, were arrested near 
Salt Lake city a few days ago, while in the act of digging 
up the stolen treasure. The detectives took from the 
lawyers forty-five ounces of gold-dust and $2,000 in green- 
backs, and, digging further, they recovered $300 in gold 
coin. Bonnafield and Rand are now in jail; they say 
Taylor told them where the treasure was hidden in order 
to retain them as his counsel. 


Last spring, when Chief Justice Casey of the United 
States court of claims decided to resign and retire from 
the bench, his position was offered by the president to 
Senator Drake, of Missouri, and it was the president’s 
intention to make the appointment this winter. Sena- 
tor Drake is now in Washington trying to obtain the ful- 
fillment of the promise, but the president does not de- 
sire, owing to the result of the election in Missouri, to 
spare the senator from congress at this time, partly be- 
cause a democrat would be likely to succeed him, and 
partly because Mr. Drake is one of the warmest support- 
ers of the administration. 


Judge Emmons expects to hold the coming January 
term of the United States circuit court for the eastern 
district of Tennessee, at Knoxville. There are some 
cases there pending of great importance and of political 
significance. It will be remembered that proceedings in 
the nature of writs of quo warrantio were recently insti- 
tuted against Chief Justice A. O. P. Nicholson, Judges 
Thos. A. R. Nelson and J. L. Sneed, and Attorney-Gen- 
eral J. B. Heiskell, all of the supreme court of that state. 
They are charged with holding office in violation of the 
third section of the fourteenth article of amendment to 
the constitution of the United States. Chief Justice 
Nicholson was United States senator from Tennessee at 
the commencement of the war, and Judge Nelson was 
of counsel to President Johnson in the impeachment 
trial. The trial before Judges Emmons and Trigg will 
attract considerable attention. 
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TO SUBSCRIBERS. 


Those whose subscriptions end with the current vol- 
ume, and who wish to continue the LAW JOURNAL, should 
remit before the close of the year. 


—— 


TO ADVERTISERS. 


The number of the LAW JoURNAL for January 7th next 
will be sent to every member of the profession in the 
country. Advertisments for that number should be for- 
warded at once, as the space is limited, 


The Albany Law Journal. 











ALBANY, DECEMBER 17, 1870. 








CODIFICATION OF THE LAW. 


CORRESPONDENCE BETWEEN THE CALIFORNIA BAR 
AND MR. DAVID DUDLEY FIELD. 

We are permitted to publish the following correspond- 
ence between members of the California bar and Mr. 
David Dudley Field, on the subject of law revision, codi- 
fication, and reform : 


OFFICE OF THE REVISION COMMISSION, 
SACRAMENTO, June 28, 1870. 


Hon. DAvip DuDLEY FIELD: 


Dear Sir — The undersigned members of the bar are 
desirous of hearing an address from you upon the 
subject of law revision, codification, and reform. 

There is now a commission engaged in the revision 
of the laws of our state, and an address from one who 
has given the subject so much thought and attention 
can but be of interest and usefulness. 

We, therefore, extend to you an invitation to deliver 
an address in San Francisco upon this subject, at such 
time as you may be pleased to name. 

Respectfully, 
Jno. C. Burcu, 
Cuas. LINDLEY, 
CREED HAYMOND, 
J, TEMPLE, 
R. T, SPRAGUE, 
Jo. HAMILTON, 
Wma. H. PATTERSON, 


W. W. Cops, 

WILSON & CRITTENDEN, 

J. P. Hoge, 

Joun B. FELTON, 

PRINGLE & PRINGLE, 

Wm. HAYEs, 

Jno. A, STANLEY, 

LORENZO SAWYER, JoHN T. DOYLE, 

JoHN B. HARMON, HALL MCALLISTER, 
A. CAMPBELL, 


NEw York, November 28, 1870. 


Gentlemen — Your letter of June 28th was handed 
to me in San Francisco, as I was on the point of leav- 
ing, else I should certainly have accepted your invi- 
tation. I promised, instead, to give you in writing 
something that I should have said, but, until now, I 
have not had leisure to write all I wished. 

You are already familiar with much that has been 
done in this state, in the way of codification. In some 
respects, indeed, you have gone beyond us. For 
though New York has caused the preparation of a 
code, or series of codes, of the whole body of the 
law, divided into five portions, and known as the civil 
code, penal code, political code, code of civil proced- 
ure, and code of criminal procedure, she has enacted 
only a portion— about a third —of one of the five, 








while California has adopted two of them; that is to 
say, the codes of civil and criminal procedure, in 
nearly their completed state. Your example has been 
followed by the other Pacific communities — Oregon, 
Nevada, and Washington—and by nearly all the 
inlying territories between the sea and the Mississippi. 

Why New York has paused in the work of law 
reform, it would not be difficult to explain. The 
pause, however, is not likely to be of long duration. 
It requires no prophet to foresee that our people, with 
all the other English-speaking communities, will yet 
insist upon having the whole body of their law ina 
form accessible and intelligible to all who are gov- 
erned by it. Whether New York will keep the lead 
depends upon herself. In one respect, indeed, she 
has already lost it, for the honor of being the first to 
enact a code of the common law of England belongs, 
not to England nor to New York, but to Dakota, one 
of the youngest, but most vigorous, of our territories, 

That a general and comprehensive code of the prin- 
cipal branches of the law is very much needed, is, to 
my mind, most evident. I know that many hold to 
the opposite opinion, but this opinion appears to me 
rather the prepossession of lawyers in favor of things 
as they are, than the result of reasoning. 

Our law is in a state of chaos. Nothing will bring 
it out of chaos but a code. These two propositions, 
if true, are decisive of the question of general codifi- 
cation. For the truth of the first, I appeal to you, and 
to every lawyer of experience or study. Look at our 
libraries, listen to the arguments at the bar, read the 
decisions from the bench. 

Taking at hazard a volume of California reports, the 
23d, I have asked a friend to tell me how many cases 
are reported in the volume, how many citations of 
authorities there were, and the sources from which 
they were derived, and he has informed me that 153 
cases are reported, that the citations were 1394, being 
on an average of nine to each case, and that they were 
derived, 683 from California, 277 from New York, 120 
from England, 110 from Massachusetts, 43 from the 
federal courts, and the rest in unequal numbers from 
twenty-two different states. And asI like upon occa- 
sions to fortify myself with the authority of great 
names, I take the following passage from a pamphlet 
published last spring by the present lord chief justice 
of England, in which, referring to the proposed revis- 
ion of the English law, he says: “We seem to be 
making no progress whatever toward reducing to any 
intelligible shape the chaotic mass — common law, 
equity law, crown law, statute law, countless reports, 
countless statutes, interminable treatises —in which 
the law of England is, by those who know where to 
look for it, and not always by them, to be found.”’ 

The truth of the second proposition will, I think, 
appear upon a little consideration. The chaotic state 
of the law arises, of course, from the vast mass of un- 
arranged, and sometimes discordant, material. To 
take this material, separate the discordant parts, ana- 
lyze, arrange, compress, remold the rest, is to educe 
order out of chaos. The result is a digest or a code, 
The difference between the two is so well stated by 
Mr. Justice Willes, in his dissent from the second 
report of the English digest of law commission, that 
I will quote the whole, as follows: 
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“T respectfully dissent from the report, for the fol- 
lowing reason : Because, fully agreeing that a first-rate, 
modern digest of English law is to be desired (for 
professional use), I think it will, when made, after 
all, be only a makeshift for a code, or rather series 
of codes. Quite apart from the authority and exam- 
ple of so many other countries, which can hardly all 
be mistaken, a code is preferable to a digest in many 
pointsof view. A digest gathersand compiles what has 
been decided and ordained, and, amongst other relics, 
it will preserve the conflicts of common law and chan- 
cery and the rest; whereas a code must needs, once 
and for all, lay down uniform rules of justice to gov- 
ern every court. Thus a code will swallow up at 
once mischiefs of detail, the instances of which would 
choke a digest. Moreover, a digest will be lim- 
ited to English reports and treatises, and so far 
as regards affairs peculiarly our own, such as real 
property, this exclusion of foreign systems may 
be tolerable enough; but as to mercantile and mari- 
time affairs, there will be so much opportunity for 
choice and improvement thrown away. It seems even 
possible that a really well-considered code, not re- 
stricted to a digest of our own jurisprudence, but em- 
bodying improvements suggested by a comparison of 
our own laws with those of other countries, might 
contribute something to a great object—the gradual 
formation of international mercantile and maritime 
law.” This short statement is, to my thinking, an 
unanswerable argument. The experience of the 
English commission is another. In its first report, 
dated in May, 1867, it expressed the opinion “that a 
digest of law is expedient,” and, in regard to the 
means of procuring it, reeommended “ that a portion 
of the digest, sufficient in extent to be a fair specimen 
of the whole, should be in the first instance prepared.” 
Pursuant to this recommendation, three members of 
the bar were selected to prepare specimen digests, em- 
bracing the subjects, first, of bills of exchange, in- 
cluding promissory notes, bank notes and checks; 
second, of mortgages, including liens, and third, of 
rights of way, water and light, and other easements 
and servitudes.” But the second report of the com- 
mission, dated in May of the present year, holds the 
following language: ‘‘The gentlemen whose assist- 
ance we have had have laid before us materials of 
considerable value, and have ertabled us to form con- 
clusions as to the conduct of the entire work. But we 
think it unadvisable to continue any further this 
mode of proceeding.”” The appointment of a perma- 
nent commission was then recommended. It is to 
this report that the dissent of Mr. Justice Willes was 
appended. One of the three gentlemen selected to 
prepare the specimen digests has since addressed a 
letter to the lord chancellor on the subject of codes 
and digests, in which he says ‘‘that the digest com- 
mission, judging from the completed part of the speci- 
men digest which I was commissioned to prepare, or 
from those framed by my learned colleagues, con- 
cluded that it would fill a hundred volumes.” 

It is easy to see why a digest should be of incon- 
venient length. Being a collection of adjudged cases 
and legislative enactments, the different parts will run 
into each other, and must needs be full of repetition 
and contradiction, while the code is a digest reduced 
to its elements, where nothing is repeated, and each 





principle is taken by itself and ranged with cognate 
principles only. To illustrate by example: a treatise 
upon bills of exchange will be sure to contain also 
the law of contracts, as applicable to bills, and refer 
to thousands of adjudged cases; in like manner, a 
digest will contain a citation of those cases, and notes 
of the points decided in each; while a code will send 
to the chapter on contracts all that relates to contracts, 
and retain in the chapter on bills only what is pecul- 
iar to them. In this way the hundred volumes of 
digest may be reduced to five volumes of code. 

I have thus endeavored to show that, in the present 
state of our law, a code is a necessity. But if it were 
not necessary, it would,in my opinion be expedient, 
for several reasons, It would reduce the laws of the 
land to an accessible and intelligible form, and thus 
bring them within reach of the people, who are to 
regulate their own conduct by them, and who should 
be able, in great measure, to judge for themselves of 
their legal rights and duties. It would enable the 
legislative department to make intelligently those 
reforms which all believe to be needed, to lop off un- 
satisfactory or superfluous rules, and reconcile con- 
flicting ones, changes which can be effected only by 
simultaneous and comprehensive legislation. And it 
would lessen the labor of judges and lawyers, en- 
abling both to dispense with the larger number of 
those books which now incumber the shelves of their 
libraries. 

But great as are these advantages, some will say 
they are overcome by certain disadvantages, the 
chief of which are the supposed inability of a code to 
provide for the future, its supposed uncertainty, and 
its supposed inflexibility. 

To the first objection, it may be answered that a 
code will provide for the future as well as law in any 
form is capable of doing it. If there be any law, 
written or oral, it can be stated in words and placed 
in a code. The objection means nothing, unless it 
assumes that the code will undertake to exclude all 
law except that which it contains, an assumption not 
founded in fact. The civil code prepared for New 
York does not profess to contain all the law. ‘All that 
it professes is, to give the general rules upon the sub- 
jects to which it relates, which are now known and 
recognized, so far as they ought to be retained, with 
such amendments as seemed best to be made, and 
saving always such of the rules as may have been 
overlooked. In cases where the law is not declared by 
the code, it is to be hoped that analogies may, neverthe- 
less, be discovered which will enable the courts to de- 
cide. If, in any such case, an analogy cannot be found, 
nor any rule which has been overlooked and omitted, 
then the courts will have either to decide, as at pres- 
ent, without reference to any settled rule of law, or to 
leave the case undecided, as was done by Lord Mans- 
field, in King v. Hay, 1 W. Bl. 640, trusting to future 
legislation for future cases.’’ ‘‘ Therefore, if there be 
an existing rule of law omitted from this code, and 
not inconsistent with it, that rule will continue to 
exist in the same form in which it now exists; while 
if any new rule, now for the first time introduced, 
should not answer the good ends for which it is in- 
tended, which can be known only from experience, it 
can be amended or abrogated by the same law-giving 
department which made it; and if new cases arise, a8 
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they will, which have not been foreseen, they may be 
decided, if decided at all, precisely as they would now 
be decided, that is to say, by analogy to some rule in 
the code, or to some rule omitted from the code, and, 
therefore, still existing, or by the dictates of natural 
justice.” 

The second objection of supposed uncertainty rests 
upon this argument: that after every effort to con- 
dense, arrange, and make plain, language will still be 
liable to different interpretations. But condensation 
and arrangement do not conduce to uncertainty. On 
the contrary, they are the best help to perspicuity. 
All language is liable to misconstruction ; that, how- 
ever, is not an objection to the use of language. 
Every line of the statute of frauds, said a great Eng- 
lish judge, is worth a subsidy. But was there ever a 
statute so loaded with interpretation and commen- 
tary? The constitution of the United States is a most 
beneficent instrument; but, after eighty years, the 
courts have not yet done with deciding upon its con- 
struction. 

The third objection of supposed inflexibility has as 
little merit as the other two. It means, of course, 
that when the courts decide, without a code, they have 
greater liberty of decision than with it, and that this 
liberty is a good thing. The answer to the objection 
is, first, that such a liberty, if it existed, would not be 
agood thing. No judge should have power to decide 
acause without a rule to decide it by, else the suitor 
is subjected to his caprice. The second answer is, 
that the courts have not greater liberty to decide right 
without a code than with it. The rules which govern 
the judges in their decisions are contained in prece- 
dents. A code is a collection of the general rules thus 
contained. 

“ Another way of stating the objection is, to say 
that while the common law is expansive, a code does 
not expand or adapt itself to the expanding exigen- 
cies of society. A different phrase for the same idea 
is, that the common law is elastic and accommodat- 
ing, and that a code will be the opposite. Now, to say 
that a law is expansive, elastic, or accommodating, is 
as much as to say that it is no law atall. The real 
significance of the objection, if it has any significance, 
is, that it is better to let the judges make the law as 
they go along, than to have the lawgiver make it 
beforehand. For, if the judges are to decide accord- 
ing to known rules, those rules can be written by the 
lawgiver ‘as easily as they can be spoken from the 
bench, or taken down by the reporters. And even 
though, in particular cases, the judges should fail to 
find such rules, and should have to make rules as the 
eases occur; that, too, can be done as easily when the 
known rules are placed in a code, as when they repose 
in the breasts of judges, or in the leaves of reports. 
So long as a code is confined to the rules of law as 
they now exist, it is neither more nor less expansive 
than the common law. When the inquiry concerns 
new cases, it is divisible into two parts, one relating 


to those cases which are foreseen, and the other to | 


those which are not foreseen. Those which are fore- 
seen the lawgiver can provide for, and it is his duty 
to provide for them. Those which are not foreseen 
cannot be provided for, except by directing the courts 
to decide according to the analogy of existing rules, 
when there is such an analogy; and, when there is 





none, then to decide according to the dictates of 
natural justice.”’ 

These considerations serve to show that even an old 
community like England cannot get on much longer 
without a code. How much stronger is the argument 
in respect to a community like yours! Even New 
York has not half the impediments in the way of 
reform that obstruct the path of England; but Cali- 
fornia has scarcely none at all. A state yet in its in- 
fancy — for twenty years mark only the beginning of 
life in political institutions —can make or reform its 
laws without infringing upon vested interests or an- 
cient prejudices, or the usages of generations. For 
such a state, before all others, there cannot be a doubt 
about the advantage of putting all its laws into a writ- 
ten and systematic form; in other words, making 
codes of them. To import into such a state the chaotic 
mass which is called the law of England, is like 
bringing over from beyond the sea a half-ruined 
house to dwell in, instead of building for ourselves, 

In looking about for plans or models, perhaps you 
will look at the civil and penal codes which have been 
prepared for New York. It may be natural for yvu 
to do so, since you have already adopted our codes of 
civil and criminal procedure, parts of our system, and 
that fact may induce you to look at the rest. It would 
be sheer affectation in me to appear indifferent about 
the opinion you may form of their fitness to serve you 
for examples. I am very sensible of their defects: I 
know better than any one else what an amount of 
labor they have cost, and how impossible it is that 
they should not show mistakes and omissions. Nor 
have I forgotten the eloquent protest of Macaulay, 
prefixed to the draft of the penal code for India. ‘To 
the ignorant and inexperienced, the task in which we 
have been engaged may appear easy and simple. But 
the members of the Indian government are doubtless 
well aware that it is among the most difficult tasks 
upon which the human mind can be engaged; that 
persons placed in circumstances far more favorable 
than ours have attempted it with very doubtful suc- 
cess; that the best codes extant, if malignantly criti- 
cised, will be found to furnish matter for censure in 
every page; that the most copious and precise of hu- 
man languages furnish but a very imperfect machin- 
ery to the legislator; that in a work so extensive and 
complicated as that in which we have been engaged, 
there will inevitably be, in spite of the most anxious 
care, some omissions and some inconsistencies, and 
that we have done as much as could reasonably be 
expected of us if we have furnished the government 
with that which may, by suggestions from experi- 
enced and judicious persons, be improved into a good 
code.” 

Emboldened by this opinion, and bespeaking no less 
indulgence, I will venture to recommend to you theé 
civil and penal codes prepared for New York. Iam 
certain that they are far better than no code at all, 
that the general plan upon which they are constructed 
is right, and that whatever errors experience may 
make apparent in the execution are susceptible of 
simple and easy remedy. 

They have been now three years published, during 
which time you may have seen many criticisms, 
friendly and unfriendly. But this, I think, you will 
have observed, that the unfriendly criticism comes 
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principally, if not exclusively, from those who do not 
desire to believe in a code at all, and who disprove 
and reject the codes of civil and criminal procedure 
which you have thought it wise to adopt, and with 
which, if I am not misinformed, you are quite satis- 
fied. Indeed, I think I may say that hostility to the 
proposed codes goes hand in hand with hostility to 
the union of law and equity, and to all codification. 

This hostility, it is true, does not greatly trouble 
me, who have seen the code of civil procedure treated 
in New York, first with derision, and then with hate ; 
ridiculed, vilified, dreaded, misconstrued, but win- 
ning its way all the while, till the opposition to it has 
dwindled to insignificance; who have seen the prin- 
ciple of the same code winning, in England, first at- 
tention and then assent, till a bill, founded upon the 
same theory and aiming at the same ends, has passed 
the house of lords, under the advocacy of the lord 
chancellor. Let me quote three clauses of this bill: 

1, “ Equity, or the rules and principles which gov- 
ern the court of chancery in the administration of 
justice, shall henceforth be blended and united with 
the common law of England, and (so far as there is 
any difference) shall control and modify the same, 
and supply the defects thereof, to the intent, that 
henceforth there may be no division in the jurisdic- 
tion of the several courts, but that equity and com- 
mon law, so united as aforesaid, nay be administered 
in all the aforesaid courts without difference or dis- 
tinction, and, in case of any conflict of jurisdiction, 
the jurisdiction which has hitherto been exercised 
by the court of chancery or by the court of admiralty 
shall prevail from time to time. 

2. “ Every right of suit or action, and every ground 
of a title to relief, now recognized by or capable of 
being enforced in any court of equity, shall, subject 
to any rules of court made in pursuance of this_act, 
be recognized by and enforced in the high court of 
justice, and every divisional or other court thereof. 

8, “‘ Any answer, plea or defense in any suit, action or 
other civil legal proceeding, which has hitherto been 
available in any court of equity, shall, subject to any 
rules of court made in pursuance of this act, be availa- 
ble in the high court of justice, and in every divisional 
or other court thereof.’’ 

Now, let me show you what the chief justice of 
England, writing of this bill, declares concerning the 
fusion of law and equity: ‘‘ No man can be more 
sensible of the discreditable anomaly which the dis- 
tinction between law and equity produces in our 
jurisprudence. I have long felt that the existence 
of two distinct, and, in many respects, antagonistic, 
systems of law — ‘of two systems of judicature,’ to 
use the language of the commissioners, organized in 
different ways and administering justice independ- 
ently of one another, on different, and sometimes 
opposite, principles — of rights acknowledged in the 
one system, rejected or controlled in the other —is a 
standing reproach to our law, as that of a wise and 
enlightened people, which ought not any longer to be 
endured. I concur most cordially in thinking that 
this anomaly ought to be removed, and law and equity 
made one. I agree that, in whatever courts or depart- 
ments of our judicial organization justice in particu- 
lar cases may be administered, one uniform system 


should prevail, and all conflict of law or jurisdiction 
be impossible.”’ 

Among the objections made to the civil code pre- 
pared for New York, is one, of which I will here 
take notice, merely observing, in respect to the rest, 
that they are of less importance, and relate chiefly to 
verbal corrections and matters of detail. This objec- 
tion is, in substance, that compression has been car- 
ried to excess, and the code is too short. By this, I 
suppose, is meant, that too few rules have been given, 
Now, as the avowed purpose was to give only general 
rules, the objection must be, either that the purpose 
was wrong, or that, the purpose being right, there has 
been in the execution of it an omission of something 
which, according to it, should have been inserted, 
that is to say, of important general rules. As to the 
purpose, all that I need answer is, that a code was in- 
tended, which is, in its very nature, a collection of 
general rules. If a digest only had been proposed, 
there would have been undertaken, not a collection of 
general rules of law embraced in one volume, but a 
collection of decisions and statutes extending through 
many volumes, just what the English are now pro- 
posing. As to the execution of the purpose, I can 
only say that, if any important general rules have 
been omitted, they can be pointed out and inserted; 
and, until that is done, no great harm can happen, 


inconsistent with it, are saved and remain still in 
force; the repealing section being that ‘‘all statutes, 
laws and rules heretofore in force in this state, incon- 
sistent with the provisions of this code, are hereby re- 
pealed or abrogated.” : 

But let us see how far this assumption of unneces- 
sary compression is justified by the fact. We may 
satisfy ourselves in one of two ways, either by point- 
ing out the rules which have been omitted, and should 
have been inserted, or by comparing this code with 
others. As to the former, I leave the critics to put into 
words what they would have had inserted ; as to the 
latter, I will compare the New York codes with the 
most famous codes of the modern world. In doing 
so, it should be borne in mind that certain subjects, 
placed by the federal constitution specially under the 
charge of the federal government, have hardly a place 
in the codes of the states; as, for example, shipping, 
navigation, bankruptcies, copy-rights, patent-rights, 
admiralty, and maritime jurisdiction. There are three 
methods of comparison; first, by comparing all the 
New York codes with all the codes of a foreign state; 
another, by comparing our civil code with some other 
civil code; and the third, by comparing particular sub- 
jects as treated in the different codes. Now, let us 
compare, first, all the codes of New York with all the 
codes of France. The civil code of New York has 
2034 articles (called sections); the penal code, 1071; 
the political code, 1126; the code of civil procedure, 
1885; and the code of criminal procedure, 1054—in 
all, 7170. The five French codes have the following 
number of articles: the code civile, 2281; the code de 
commerce, 648 ; the code penal, 484; the code de pro- 
cedure civil, 1042, and the code d’instruction crimi- 
nalle, 643 — in all, 5098. The New York codes, there- 
fore, have, altogether, 2072 more articles than the 
French. 





If it be objected to this comparison that the politi- 
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cal code ought not to be counted, because there is 
nothing analogous to it in the French, I answer that 
this is not entirely so, since the political code has pro- 
yisions respecting domicils, the promulgation of stat- 
utes and the like, which subjects are provided for in 
the French civil code; but, leaving the political code 
out of the question, and deducting its 1126 articles, 
there will still remain in the four other New York 
codes 46 more articles than in the five of the French. 

Next, let us place the civil codes alone side by side, 
and observe with what result. Take the 2281 sections 
of the French civil code, and add to them the 648 of 
the code of commerce, and we have in the two 2929. 
But we must eliminate the articles on subjects outside 
of the civil code of New York, or scarcely within its 
scope; that is to say, those in the French civil code on 
prescription, arrests, judicial sequestration, absentees, 
the respective rights of property of married persons, 
and the articles of the French code of commerce on 
bankruptcies and insolvencies, navigation, tribunals 
of commerce and the bourse separation of goods, pre- 
scription, traders and their books of account, and we 
have a total of some 750 articles to be deducted from 
the 2929, leaving 2179 French against 2034 New York, 
making a difference of only 145 articles more in the 
two French codes, civil and commercial, than in the 
civil code of New York. 

Turning, now, to the civil codes of other nations, 
we find that of Sardinia to have 2415 articles, that of 
Russia 1471, and that of Austria 1502. Ido not say 
that these comparisons are exact as to the relative 
amounts of material in the different codes, since the 
articles are often differently arranged, and the modes 
of expression vary ; but they show approximately the 
measure of condensation in each. 

But, thirdly, a comparison still more exact may be 
made by taking the spaces given to particular subjects 
in the two systems. Thus, the subject of bills of 
exchange and other commercial paper is disposed 
of by the French code in 80 articles, while the New 
York code gives 117 to the same subjects. In the 
French code, insurance, average and contribution 
have 98 articles; in the New York code, 167. Partner- 
ship, including mercantile corporations, has in the 
French code 47 articles; in the New York code the 
two subjects have 124. Property real and personal, 
with all its incidents, modes of enjoyment and trans- 
fer, extends through 585 articles in the French code, 
and in that of New York through 511, including the 
on corporations. There is, besides, a feature of the 
New York code not yet mentioned, which adds to its 
value, and that is, the reference to adjudged cases at 
the end of the sections. This gives to the code many 
of the advantages of a digest combined with a code. 
Those references are designed to justify and explain 
the text. If, instead of reference, the point decided in 
each case were stated, the approach to a digest would 
be very close; since it is not necessary to a modern 
digest, any more than it was to the Roman Pandects, 
that all the decisions or opinions should be collected, 
but only such as are material to an understanding of 
the law. 

I need extend the comparison no further. Enough 
has been shown to make it certain that the charge of 
tco great compression, if good against the proposed 





civil code of New York, is equally good against all 
the modern codes. 

In conclusion, let me take the liberty of exhorting 
you to proceed, with the accustomed energies of Cali- 
fornians, and, with all practicable dispatch, to prepare 
and enact codes of the whole body of your law. If, 
in doing so, you can make use of those prepared for 
New York, I shall certainly be gratified; if you can 
improve upon them, so much the better. You have 
a commission, now sitting, able to prepare the work 
for your legislature ; and that body, I trust, will not 
let pass the great opportunity of making itself the 
lawgiver of not only the half million of people now 
within your borders, but the future millions who are 
to succeed them, and, not only those, but, by force of 
their example, the vast population of the whole Pa- 
cific regions, for all time to come. 

With great respect, 
Your most obedient servant, 
DAVID DUDLEY FIELD. 


Messrs, Creed Haymond, John ©. Burch, Charles 
Lindley, W. W. Cope, John B. Harmon, John B. 
Felton, Hall McAllister, John T, Doyle, and others, 


a 
HUMOROUS PHASES OF THE LAW, 
XVI. 
THE IDIOCY OF MARRIED WOMEN. 


The metamorphosis which marriage works upon 
woman is one of the funniest phases of the law. I 
speak of the common law, unaffected by any of the 
recent statutes which have wrought such radical 
changes in the marit:l relations. The discontented 
ladies who deliver public lectures do not see much 
fun in this. Tothem, the process by which, contrary 
to the operations of nature, the beautiful butterfly of 
the single woman degenerates into the grub of the 
wife, is a hideous reality. But to me there is some- 
thing ineffably funny about it. A man will sigh and 
fawn around a woman for a term of years, celebrate 
her unparalleled virtues and wisdom in bad verses, 
lose flesh and spirits if she frowns, kneel to her as the 
Hindoo to his idol, and grovel in utter abasement be- 
fore her conceded superiority ; and then, when he is 
permitted to put the wedding ring on her finger, as 
if by a magic change, she grows imbecile and idiotic, 
unable to act or judge for herself, loses her right to 
control her property or earnings, and becomes, like 
an infant, utterly irresponsible for every thing she 
may have said or done. No, not every thing; if she 
has done any thing worthy of prison or hanging, the 
law deems her of sufficient mental capacity to answer 
for that, but adjudges the husband the vicarious suf- 
ferer for every thing else. What a fall from 

“A perfect woman, nobly planned, 
To warn, to comfort, and command!” 

It would seem that some commentator during all 
these ages would have been struck by the absurdity 
of this state of affairs. But, as to one in a dream, the 
most ridiculous occurrences seem consistent and 
natural, so among the law-writers this phase of law 
has never, until very recently, excited any surprise, 
but has been spoken of as gravely as the monks of 
the middle ages narrated the legends of the church, 
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In regard to this miraculous metamorphosis, however, 
Byron, in a new edition about to be issued by Mrs. 
Stowe, with adaptations for family reading, will prob- 
ably cause Childe Harold to observe : 
Tien leinitons ears wondrous suSng! 
And wy your strength, as was the jaw 
Of ass eS See far along 
Prom pees to page, the sheep-clad books among, 
Sti e huge blunder; not in lonely bravery, 
Pind uly Schouler commente on the knavery 
Of Coke & Co,’s belief in woman’s slavery. 

But, funniest of all, the husband does not seem con- 
scious of the degeneracy of his idol. If, on the morn- 
ing next succeeding his wedding night, he should find 
his blonde bride converted into a blackamoor, we can 
imagine that he would let the world hear of it. But 
to discover that the partner of his bosom and the pro- 
spective mother of his children has, in one night, be- 
come an irresponsible and unjudging idiot, does not 
stir his composure a whit. Marriage has elevated him 
from the attitude of suppliant into that of sovereign. 
He is now, says the law, dignior persona. Let us 
imagine this superior person before marriage thus 
addressing the young lady, whose golden, raven, or 
ruby hair (as the case may be), rests confidingly on 
his manly shoulder: “‘ My heart’s adored, I know the 
law sets me a hard task, but, for your sweet sake, I 
do not shrink. Your property will become mine, it 
is true, and you will be dependent on my bounty for 
every penny that finds its way into your purse; if 
you make any money by embroidery, or music les- 
sons, or keeping boarders, that, too, will be mine; 
and if any of your relatives should hereafter will you 
any thing, I shall be forced to confiscate that also. 
But just see, my only love, what a price I must pay 
for these insignificant privileges. As you have had a 
rich and indulgent father, of course you have con- 
tracted numerous debts; these I must cancel. You 
know, my sweet, you have a violent temper and enor- 
mous muscular power, and have been guilty of a 
great many slanders and assaults and batteries; after 
we are married, I may be mulcted in damages for 
these. You see what risks I run. I don’t know that 
you have ever murdered anybody; but if you have, 
the law generously permits me to make an exception 
in your favor, and allow you instead of myself to be 
hanged, and I do it with my whole heart.’’ By such 
a declaration the young man would probably not 
greatly commend himself tothe young lady; and yet, 
if she should go to her legal adviser, he would instruct 
her that such is the theory of the law. And as Mark 
Tapley would say, “ Isn’t this jolly ?” 

This idiocy of the wife is probably founded on the 
maxims of Noy, Selden, and those other humorists 
who laid the foundations of our laws. Noy says: 
“All that a woman hath appertaineth to her hus- 
band ;” “‘The will of the wife is subject to the will 
of the husband.”” And good old Selden takes even a 
more pleasant view of these matters. He says: “’Tis 
reason a man that will have a wife should be at the 
charge of her trinkets, and pay all the scores she 
setsonhim. He that will keep a monkey, ’tis fit he 
should pay for the glasses he breaks.” 

But lest we should grow serious over this topic, and 
render ourselves the prey of the strong-minded of the 
fair sex, let us refresh ourselves with two or three 





cases illustrative of the doctrine which we haye 
stated. 

The husband is civilly responsible, at common law, 
for the torts of the wife committed before marriage, 
He takes her, as one buys an unwarranted horse, with 
all Aer faults. She may prove kind in harness, or she 
may not. This doctrine is treated with exquisite 
satirical humor by Judge Brackenridge, in Hawk y, 
Harmon, 5 Binney, 47. This case decides that an 
action will lie against husband and wife for slander- 
ous words spoken by the wife before marriage. In 
respect to this class of cases, it must be observed that 
if the husband should die before the verdict, the wife, 
being restored to her state of moral responsibility, 
continues alone liable. But let us listen to this funny 
judge: ‘It would certainly be a circumstance favor- 
able to the entering into the marriage state, and ‘a 
consummation devoutly to be wished,’ on the part 
of females, if it afforded them a sanctuary from all 
by-gones of defamation, or other wrongs to society; 
*** it might facilitate the leading to the altar, ina 
case where a young lady had indulged herself more 
freely than was strictly justifiable in a conversation, 
or had transgressed the bounds of a molliter manus 
imposuit, and committed an assault and battery.” 
“Tt is impossible for me to say that on espousal a 
damsel is not taken with all her slanders on her head, 
and all her trespasses, and that the baron is not an- 
swerable.” ‘Nor do I know that it can well lie in 
the mouth of the baron to complain, since he cannot 
but be considered as a party to the act of withdraw- 
ing on her part, and the taking shelter under the 
marriage state; more especially in the action on the 
case for a breach of promise of marriage ; because the 
successful lover cannot but be considered as a party 
to the fedifragium; for it cannot but be presumed 
that but for him there would have been no jilting.” 
“Tn all affairs of human life, the sweet and the sour 
must be taken together ; qui sentit commodum, sentire 
debet et onus. According to the marriage ceremony, 
she must be taken for better or worse ; though I will 
not say that in drawing up the form there was a refer- 
ence to this principle of law; but the words are broad 
enough to comprehend it, and it would look like a 
subtilty to explain away and exempt it. But the 
notion of marrying a lady in her shift, free from 
incumbrances, may be set down among vulgar errors. 
The law being settled on this head, if there was any 
doubt of it before, it may lead to greater caution, and 
put the inexperienced upon inquiry as to the conduct 
of the inamorata before the nuptials ; and may lead 
the female to a single attention to her morals, as 
wrongs and breaches of the peace may prevent her 
matrimony. It is true, the husband may with more 
propriety call her his dear wife, if some of these draw- 
backs should come upon him, and with a safe con- 
science he may use the term as an equivoque, eveD 
if his affections should not be the strongest after mar- 
riage. By the common law, also, it is allowable t 
give due chastisement, which, I take it, may extend 
to what was done before marriage 4s well as after, and 
to take personal satisfaction; though on this head] 
will not undertake to be as clear as I am on the priv 


cipal point.” 
(This case is so irresistibly humorous that Mr. 
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Schouler, it seems, deemed it unworthy of insertion 
in a serious law-book, and omitted it from his excel- 
Jent work on the “‘ Domestic Relations,’ ) 

The law recognizes the inability of the wife to judge 
of what is best for herself to eat and drink, and will 
punish, by damages awarded to the husband, any one 
who takes advantage of her idiocy in this respect. 
This principle is well illustrated in the case of Hoard 
y. Peck, 56 Barb. 202, in which it was held that an 
action can be maintained by a husband against a drug- 
gist to recover damages for selling to the plaintiff’s 
wife, secretly, from day to day, large quantities of 
laudanum to be used by her as a beverage, and which 
are so used by her to the defendant’s knowledge, 
without the knowledge or consent of the husband; 
the defendant well knowing that the same was injur- 
ing and impairing her health, and concealing the fact 
of such sales and the use thereof from the plaintiff; 
in consequence of which use by her the wife became 
sick and emaciated, and her mind was affected, so 
that she was unable to perform her duties as such 
wife, and her affections became alienated from her 
husband, and he lost her society, and was compelled 
toexpend divers sums of money in medical and other 
attendance upon her. This is truly a righteous de- 
cision. Let the apothecaries look out for themselves. 
If this case is sustained, 


*“* Not poppy, nor mandragora 
Nor all the drowsy syrups of the east, 
Can ever med’cine them to that sweet sleep 
Which yesterday they owned.” 


Next, we shall come down on them for selling our 


wives patent medicines and female specifics. Then 
we shall extend the doctrine as against other trades 
and occupations. The corset-maker shall suffer, and 
the shoemaker who puts small heels on our wives’ 
boots. In those states where lotteries are lawful, let 
the lottery dealers beware of selling too many tickets 
tomarried women. I am by no means certain that 
the doctrine may not be reasonably invoked against 
revival preachers, who drive weak women mad by 
powerful discourses, and against the advocates of 
woman’s rights, who alienate our wives’ affections 
from us by holding up the glittering prospect of the 
ballot. What, then, shall we say of that wretched 
Judge Morgan, who dissented from the opinion of the 
majority in this case? He said: ‘‘The defendant 
was guilty of violating no law in selling her the 
opium.”’ “The wife was under no legal restraint, 
nor could she be put under any legal restraint, not to 
use opium. If there was any way known to the law 
to enforce the social and moral obligations which the 
husband owes to the wife, or the wife to her husband, 
in respect to the use of hurtful stimulants, there 
would be more occasions for wives to restrain their 
husbands, than for husbands to invoke the aid of the 
law to restrain their wives.” ‘‘ A wife has no legal 
control over her husband, nor has he any legal con- 
trol over his wife if she chooses to indulge in the 
improper use of opium.”’ ‘“ The plaintiff’s wife was 
responsible to no human tribunal for her conduct.” 
“There is in this country, where the ancient chivalry 
never literally prevailed, an increasing tendency in 
the law to look upon a woman as a being possessed 
of a human soul, like man, and accountable like him 
toahigher power.” ‘The wrong in this case, if it 





could be regarded as a legal wrong, was committed 
by the wife of the plaintiff, and not by the defend- 
ant.’’ And various other unfeeling remarks quite at 
variance with the sentimental and imaginative mor- 
ality of his brethren. To be sure, it is difficult to see 
how an action will lie for depriving the husband of 
that which, under our laws, he is no longer entitled 
to demand against his wife’s will, viz.: his wife’s 
society and services; but probably the gist of the 
action was the “ emaciation.” I know of no law jus- 
tifying any one in depriving the husband of his due 
proportion of conjugal avoirdupois, The scales of 
justice cannot be put to better use than in ascertain- 
ing the amount of the husband’s loss in this regard, 
and the verdict should be regulated by the degree of 
coporeal depletion. But let Judge Morgan beware. 
He may be a very good man as judges go, but if he 
persists in uttering such absurd and revolutionary 
sentiments as the above, it is possible that he may 
disappear like that gentleman of the same name, who 
incurred the hostility of the masons a generation ago, 
and thus give rise to a vacancy on the general-term 
bench. 

But it seems that the law does not recognize the 
maxim, ‘‘ what is sauce for the goose is sauce for the 
gander.” The husband has an action against third 
persons for depriving him of his wife’s society and 
services, but the wife has no corresponding action. 
If a wife has a drunken husband who beats her, and 
whom she supports, and she, by the aid of a “true 
apothecary,’”’ seeks to drown her sorrows in opium, 
the husband has an action against the apothecary 
therefor ; but the wife, at common law, has no action 
against the rumseller who debanches her husband 
and deprives her of his ‘‘ society and services,” This 
is a matter which I am confident the general term of 
the fourth department will at once look to, out of 
motives of gallantry as well as justice. 

This doctrine is capable of further extension, Ad- 
mitting that the wife has no legal claim to the hus- 
band’s society or services, still, the husband, as we 
have seen, is civilly responsible for his wife’s debts 
contracted and torts committed before marriage. The 
wife has a right to rely, in forming her matrimonial 
schemes, on this responsibility. Has she not, there- 
fore, an action against any one who impairs it — 
ought she not to have, I mean? Let us imagine a 
case: Jane owes a debt; she marries John ; the cred- 
itor sues them both; on account of this trouble, John 
falls into dissipated courses at a neighboring tavern, 
and pending the action he dies of deliriwm tremens ; 
Jane is now alone liable; judgment proceeds against 
her, and she has to pay it. Now, had it not been for 
that tavern-keeper, John would not have got drunk, 
nor died pending the action, but judgment would have 
been enforced against his property. Jane has thus 
suffered a pecuniary wrong at the hands of the tavern- 
keeper. Ought she not to havean action against him ? 
Decidedly she ought, if this opium case is to be sus- 
tained, on principles of matrimonial comity. 

It has been argued that it is a mercy to persons 
accused of crimes to prohibit them from testifying on 
their own behalf; for if they cannot testify. they can- 
not hurt themselves. The same tenderness would 
prohibit the Californian miners from carrying rifles 
to keep off the bears, lest now and then they might 
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kill themselves with their own weapons. Ona like 
principle, it must be admitted that the idiocy of mar- 
ried women is frequently beneficial to them ; as, for 
instance, in those cases of criminal accusation where 
the law presumes that they acted under compulsion 
of the husband. This reasoning, however, would 
apply all the more strongly to them, if they were 
judicially declared incompetent, and placed under 
the charge of custodians. And yet, perhaps, it would 
hardly be desirable to do this. The point is full of 
difficulty. A case illustrating the principle spoken 
of is People v. Townsend, 3 Hill, 482, which held that 
a married woman does not know enough to commit a 
nuisance on her own land. “ During coverture, the 
husband has the control of the wife’s estate, and, if he 
erects a nuisance on her land, she cannot be made to 
answer criminally for the offense.’’ 

We see, then, how tender and considerate the com- 
mon law is toward married women. It regards them 
as adult babies. How foolish of the women to ask 
to be emancipated from this state of pleasant irre- 
sponsibility! No doubt, after a few more years’ ex- 
perience of the married women’s acts so much in 
vogue, our wives will be coming back and beseeching 
to be re-instated in their happy thralldom, just as the 
southern bondmen, who, during the days of negro 
slavery in this country, were emancipated by the mis- 
taken kindness of their masters, were certain to 
return in a little while begging for the cat-o’-nine- 
tails and pickle. And how grateful wives ought to 
feel toward their husbands at common law, and how 
sorry when they are gone! I dare say they do, and 
that if we would allow them, there would be a general 
rush on the part of widows to immolate themselves 
on the funeral pyres of their deceased lords. How 
wicked, then, of Mr. Schouler, in speaking of the 
common-law obligation of widows to bury their de- 
ceased husbands, to say: “‘ Why, it may be asked, 
should a woman answer for the indigence of one 
whose lawful privilege it was to strip her of her own 
means of support?’’ Nor can we understand the 
court, in Chapple v. Cooper, 13 M. & W. 252, when, 
in speaking of the same obligation, they put it on the 
ground that the burial is “a benefit and comfort to 
herself.”” Surely, they cannot mean to insinuate that 
a common-law wife would take pleasure in attending 
the funeral of her husband! 





PROTEST OF NOTES DUE UPON LEGAL 
HOLIDAYS. 


Christmas and New Year’s approaching fall upon 
Sunday, and bankers and notaries are discussing, with 
some perplexity, the effect of the recent statute of this 
state in reference to holidays, and the protest of notes. 
The words of the act are as follow: 

“ The following days, viz: the first day of January, 
commonly called New Year’s day, the twenty-second 
day of February, the fourth day of July, the twenty- 
fifth day of December, and any day appointed or 
recommended by the governor of this state, or the 
president of the United States, as a day of fast or 
thanksgiving, shall, for all purposes whatsoever, as 
regards the presenting for payment or acceptance, and 
of the protesting and giving notice of the dishonor, of 





bills of exchange, bank checks and promissory notes, 
made after the passage of this act, be treated and con- 
sidered as is the first day of the week, commonly 
called Sunday, and when either of those days shall 
occur on Sunday, the following Monday shall be 
deemed a public holiday, and any bill of exchange, 
bank check or promissory note made after the pass- 
age of this act, which, but for this act, would fall due 
and payable on such Sunday or Monday, shall become 
due and payable on the day following such Sunday or 
Monday. 1 Laws of 1870, p. 841, ch. 370; amending 
Laws of 1865, p. 260, ch. 146, and 1849, p. 392, ch, 261, 

We take from advance sheets of “‘ The Legal Remem- 
brancer ’’ for 1871 (a handy book of memoranda of the 
law as it now is on subjects on which the profession 
are most frequently consulted, edited by Austin 
Abbott and announced by Baker, Voorhis & Co.), the 
following statement of the effect of the law: 

The language of the act is obscure, but, by the best 
practical authorities on banking in the city of New 
York, its construction is understood to be, that when 
New Years’, 22d of February, 4th of July, Christmas, 
Fast day or Thanksgiving fall either on Sunday or on 
Monday, Monday becomes a legal holiday, and all 
paper made since April 23, 1870, which would mature 
on either of those days, whether it be paper bearing 
grace or not, is payable on Tuesday. 

Some of the most careful and experienced notaries, 
however, for greater certainty in reference to paper 
made out of the state (and which, therefore, is not 
unlikely to be sued in other states, where a different 
rule might be applied), will note for protest such pa- 
per if not paid on Saturday, and will again note it if 
unpaid on Tuesday, and will not until thereafter send 
off notices. Paper paid on Tuesday will, upon this 
method, be regarded as duly paid; but the noting of 
the protest on Saturday will save any question from 
being raised in reference to the regularity of the de- 
mand, while no injury will be done to any of the par- 
ties concerned by the private noting for protest on 
Saturday, notices not being sent off till after the 
holiday. 

But Sundays and holidays, not occurring together 
in this manner, are left to the old rule, and paper fall- 
ing due on either is payable on the preceding or the 
following business day, according as it bears grace or 
does not bear grace. f 


eee 
CURRENT TOPICS, 


Baron Martin has made a decision at nisi prius, 
which has occasioned considerable discussion in the 
English papers, and which, we are inclined to think, is 
hardly defensible. The case was that of Buckmaster 
v. The Great Eastern Railway Company, where the 
plaintiff — the holder of a season ticket— went to the 
defendants’ station in time for an early train adver- 
tised to start for London, with a view to reaching 
London in time for the corn market. Owing to the 
negligence of the defendants’ employees, the train did 
not start; and the plaintiff ordered a special train at 
an expense of £39 14s. He, however, failed to reach 
town in time for the market, to his loss, it was claimed, 
of £10. In the action, the plaintiff sought to recover 
both the expense of the special train and the loss of 
market, for both which sums Martin, B., directed the 
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jury to return a verdict. The measure of damage in 
such cases we understand to be, in the absence of spe- 
cial circumstances, the direct loss to which the plaint- 
iff has been subjected, which, in this case, would be 
the loss of market; but we know of no rule which 
would include the expense of the special train. Had 
the plaintiff waited for the next regular train, his loss 
would have been no greater, and in incurring the 
expense of a special train to attempt to save this loss, 
he clearly acted at his peril. 


The French government has promulgated a decree 
respecting bills of exchange, which is likely to affect 
holders, acceptors, etc., in this country as well as in 
Europe. By this decree, the dates of payment on 
such bills are prolonged in those departments which 
are invaded until a month after the cessation of the 
war, or the abandonment by the enemy of the terri- 
tory occupied; and in the other departments article 
1244 of the code civile may be applied by the tribu- 
nals of commerce, when the debtor is before the court 
and demands delay. This article allows the court to 
grant to a debtor a moderate delay on the judgment 
of adebt which has become due, where the circum- 
stances of the case render a delay reasonable. Ninety 
days’ grace is to be given on all bills due on the 15th 
of August, without regard to the date of their creation. 
There are, also, special provisions altering the law 
respecting the protest and other proceedings on dis- 
honored bills. These provisions are likely to give 
rise here to some difficult questions as to the liabili- 
ties of drawers and indorsers not in France for the 
non-payment of bills. 


The practice of appointing political partisans to the 
bench is an evil which seems to be rapidly on the in- 
crease. In former times there was a strict separation 
between the political and judicial departments of the 
gevernment, and professional eminence was made the 
basis for selecting a judge; but the tendency now is 
toreward dexterity in canvassing and pre-eminence 
in political intrigue with a seat on the bench. The 
result of this, if persisted in, will be very unfortu- 
nate. Men will come to be appointed who could not, 
if they would, discharge the duties of their office, 
from sheer lack of knowledge and experience; and 
in point of morale such men must necessarily be 
much inferior to a judge who has won his seat 
through professional merit, since the chicanery of 
politics and intrigue is worse and more demoralizing 
than any professional chicanery that can be practiced 
among the higher grades of the legal profession. In 
view of these facts, we regret to notice that the presi- 
dent has nominated and the senate confirmed Senator 
Drake to the position of chief justice of the court of 
daims, Senator Drake may be an excellent lawyer, 
but we do not suppose that even his friends would 
claim that he has the requisite qualifications for a 
good judge. His reputation is purely political, and 
he has come to be known as one of the bitterest par- 
tisans in congress. The fact that he was the author 
and propounder of a bill to deprive the supreme 
court of one of its most important constitutional 
functions —to set the law-maker above the law, is 





sufficient alone to demonstrate his unfitness to oc- 
cupy a position where passion and prejudice should 
never be known, and reason and right control. 


+> e—__—— 


OBITER DICTA. 


“Silence in the court room there,” thundered a police 
magistrate, the other morning; ‘“‘the court has already 
committed four prisoners without being able to hear a 
word of the testimony.” 

Recently an Evansville (Ind.) jury was brought into 
the court room in order that one of its number might 
be instructed upon the following points of law: “IfI 
believe that the evidence was one way, and the other 
eleven believe different, does that justify any other jury- 
man in knocking me down withachair?” The judge 
answered in general terms. 

A legal brother in Maine, somewhat noted for his ava- 
rice and smallness generally, while engaged recently in 
the trial of a case, was beaten on a technical point by the 
counsel opposed. This exasperated the old gentleman, 
who accused his young adversary of sharp practice. The 
young gentleman quickly retorted: “The court and bar 
will readily recognize the fact that small objects can be 
picked up only on sharp points,” 

A resident of California recently went to a justice of 
the peace and made complaint that his wife was in the 
habit of going to balls, etc., with another man. The jus- 
tice advised him to see a lawyer with a view to procuring 
adivoree, ‘ Divorce,” said the injured husband, “ what 
the deuce do I want of a divorce?” “Then what the 
deuce did you come here for?” replied the justice. 
“Why,” said the man, “I came hereto get an injunction 
to stop her proceedings.” 


“ Curia Advisara Vult.” Judge W: , an honest but 
not over learned farmer of Oakland, was elevated to the 
bench as county judge, under the old system while 
Michigan was yet a territory. A general demurrer toa 
declaration in slander coming up, it is needless to say 
that the judge was at fault. Counsel on both sides pressed 
for a decision, when the old judge, gathering up the 
papers and handing them to the clerk said: “In this 
case, gentlemen, it is the opinion of the court that the 
court don’t know.” 





GENERAL TERM ABSTRACT— FIRST 
DEPARTMENT. 


New York Common PLEAS, APRIL TERM, 1870. 
AMENDMENTS. See Attachment. 
APPEAL, 


1, Evidence not objected to below. — A party eannot in the- 
appellate court, for the first time, take the objection, that. 
improper evidence was admitted in the court below.. 

pppel v. Mal: Opinion by Loew, J. 

2. The return conclusive. — The return of the court below: 
is conclusive and cannot be contradicted in the appellate- 
court by affidavits, nor can alleged facts omitted in the- 
return, and relied on for a reversal of the judgment, be- 
supplied in that way. Ib. 

3. How to remedy defective return. — If the return isdefee- 
tive, in that it does not show that the evidence was. 
objected to before the justice, or if the justice refused to. 
note the objections and exceptions taken there, a further: 
return should be applied for, and the justice required to- 
return what actually transpired before him in regand to. 
the admission of that testimony. Ib. 

4. Who may appeal. —The defendants, husband and wife,. 
having appealed from a judgment of foreclosure of morte- 


Rh 
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gage on the real estate of the husband, motion is made to 
dismiss the appeal, on the ground that, subsequent to the 
judgment, but previous to the decree, all the interest of 
the husband had been conveyed to an assignee in bank- 
ruptey. Held, that the husband could not appeal in his 
own right; the wife, however, can appeal as to her inchoate 
right of dower, and the husband must be joined with her 
in her appeal. Kiefer v. Winkens et al, Opinion by Van 
Brunt, J. 

5. A party to a decree of foreclosure and sale, who has 
parted with his interest subsequent to the commence- 
ment of proceedings, but prior to the entry of the decree, 
cannot appeal therefrom. Ib, 


ATTACHMENT. See Parties, Joinder of. 


1, What a sufficient afidavit.— Plaintiff’s affidavit set out 
that, when the goods were purchased, the defendants 
stated that they had $25,000 cash capital in their business, 
over all their liabilities; that they had other property, 
which made therm worth $40,000, and that they were 
doing a cash business. And yet, a few weeks thereafter, 
when the indebtedness became due, they declared that 
they had no money, and had not had any for many days, 
except what they had borrowed, and that they did not 
know whether they were solvent or not. That within 
a month prior to that time their stock of goods had 
amounted to $20,000, but that it had now suddenly be- 
come reduced to$2,000, which they were packing up and 
removing. Also, that, within the same space of time, 
they had secretly removed many thousands of dollars 
worth of goods from their store and sent them to Tren- 
ton, New Brunswick, Rochester and Albany, all directed 
“8S. Lowenstein ’—a brother-in-law of one of the de- 
fendants. Held, that this affidavit was sufficient to 
authorize the issuing of the attachment. Talcott v. Ro- 
senburg and another. Opinion by Loew, J. 

2. Liberal indulgence to be extended.—A liberal indul- 
gence is to be extended to these proceedings, even upon 
questions of jurisdiction; and, although, the case be 
neither strong or conclusive, still, if enough is set forth 
in the affidavit to require of the officer the exercise of 
his judgment in the matter, and the facts legally tend to 
support the allegation that the defendant has assigned 
and disposed of, or is about to assign and dispose of, his 
property, with the intent to defraud his creditors, it will 
be sufficient. Ib. 

8. Marine court process. — All attachments issued by the 
marine court of the city of New York must be issued 
uner the seal of the court. Ib. 

4, Seal may be affixed by amendment. — When the marine 
court has obtained jurisdiction of the subject matter by 
the affidavits upon which the attachment, without the seal 
of the court, issued, and personal service of the attach- 
ment was made upon defendants, and on the return day 
the court, in presence of the defendants’ counsel, ordered 
the process to be amended by having the seal affixed,— 
Held, that the court had the power to order the amend- 
ment in question. Ib. 

5. Amendment to be made where action originated. — Al- 
though an appeal has been taken, the power of amend- 
ment is confined to the court in which the action origi- 
nated, and when amended there the return will, on mo- 
tion, be conformed to it in the appellate court. Ib. 


BAILMENT. 


1, Liability of Batlee.—Defendant either hired or bor- 
rowed from plaintiff a mare, which was to be returned 
by twelve o’clock the same day. She was not brought 
back at the time, and plaintiff demanded of defendant 
that she be brought home by four o’clock. She was not 
returned, but defendant used her the whole of the next 
day, and, that night, put her in his stable. She was not 
then lame, The next morning she was found in the sta- 
ble badly lamed, with a nailin her foot. On the fourth 
day defendant brought the horse back to plaintiff, and 
she was accepted by him. The action was brought for 








loss and injury arising from the defendant’s negligence, 
Held, that, assuming that this was a bailment for hire, 
the defendant was bound to ordinary care and diligence, 
and, if the horse was injured while in his possession, the 
obligation was upon him to show how the injury hap- 
pened, or, at least, to show that he took that degree of 
care of the animal which would overcome any presump- 
tion that the injury occurred from the want of any ordi. 
nary care and diligence on his part. Fox v. Pruden, 
Opinion by Daly, C. J. 

2. What constitules conversion.—If the evidence war. 
ranted the conclusion that this was a gratuitous loan, 
then the judge was justified in stating to the jury that, 
if the horse was loaned for aspecified time, and, at the end 
of that time, a demand was made for it, then it was q 
conversion. Ib. 

3. Accepting converted property no wuiver of action. — Nor 
was the plaintiff’s right of action waived by his accept- 
ing the animal when it was brought back to him; that 
circumstance merely acting in mitigation of damages, Ib, 


CONVERSION. See Bailment, 


CORPORATIONS, FOREIGN. See District Court of New York 
cily. 
DISTRICT COURTS OF NEW YORK CITY. 

1, Jurisdiction over foreign corporations. — Action against 
the defendant, a corporation created by act of parlia- 
ment of Great Britain, but having a place of business in 
New York city, to recover the value of work, labor and 
services rendered by the plaintiff, a resident of New York 
city. Held, that the district courts in city of New York 
have jurisdiction in actions against foreign corporations, 
Ahern vy. The National St hip Company. Opinion by 
Loew, J. 

2. This jurisdiction is conferred only by Laws of 1862, 
chap, 484, § 23. Ib. 

3. No person or corporation, having a place of business 
in the city of New York, is to be deemed a non-resident 
under the provisions of the district court act. Ib. 





EXCEPTIONS. See Appeal. 


INTEREST. 

When allowed. — Action by an attorney for services 
rendered, and for disbursements. Before the referee it 
appeared that the account was mutual and running, un- 
liquidated, and open to inquiry before him. Evidence 
was conflicting as to what piaintiff’s compensation was 
to be, nor does it appear that any specified time for pay- 
ment had beenagreed on. Held, that as interest can only 
be computed on the amount when ascertained, it should 
not have been allowed on any thing but on disburse- 
ments, from the time when respectively made. Hadley 
v. Ayres. Opinion by Loew, J. 


MARINE CouRT. See Attachment, 


MARRIED WOMEN, SEPARATE ESTATE, 


When chargeable.—In order to recover judgment 
against a married woman, and make her separate prop 
erty liable, it must appear either: Ist, that she contracted 
the debt as the agent of her husband for the support of 
herself or children; or, 2d, that the goods were sold to her 
in reference to her separate trade or business ; or, 3d, that 
she intended to charge her separate estate with the debt; 
or, 4th, that the consideration went to the direct benefit of 
the estate. Wood et al v. Sanchez. Opinion by Loew, J. 


MECHANIC’S LIEN. 


When discharged. — The plaintiff filed notice of a lien as 
a material man on May 30, 1867. The first contractor hay- 
ing a lien, instituted proceedings to enforce it, in which 
proceedings the plaintiff, by order of the court, was made 
a party, and filed a written statement of his claim, On 
May 24, 1869, nearly two years after the creation of the 
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lien, the plaintiff obtained an order that the lien be con- 
tinued, which, though filed with the county clerk, was 
Jost without being entered. On June 10th, following, the 
plaintiff obtained an order discharging the plaintiff’s 
lien, upon proofs that two years had elapsed since the 
commencement of any proceedings to enforce it, and the 
certificate of the county clerk that no notice had been 
received or filed with him, and, on June 22d, the judge 
granting the first order vacated the order discharging 
the lien, and directed that the first order should have full 
force, from which last order the defendant appealed. 
Held, that the application for the lien must be made 
within the year, that the statute is imperative, and invests 
neither court nor judge with any discretion after the 
expiration of a year, and that all of these orders were 
absolutely of no effect, and the order appealed from must 
bereversed, Stone v. Smith. Opinion by Daly, C. J. 


PARTIES, JOINDER OF. 


The plaintiff obtained judgment for value of labor and 
services performed in towing and moving ballast from 
the Italian brig Regala. The action was commenced by 
attachment against the master and the owners, who were 
unknown; neither the attachment norsummons was per- 
sonally served upon any of the defendants, and the only 
property levied upon was the brig itself. Held, that mas- 
ters and owners cannot be sued jointly in an action of 
this nature, and the judgment was reversed as to the 
owners. No summons having been served upon the 
master, and no property of his having been attached, the 
justice had no jurisdiction astohim, Rogan v. Gamiulo 
dal. Opinion by Van Brunt, J. 


REFERENCE, 


Granted on inspection of pleadings. — Motion for a refer- 
ence was made at the call of the day’s calendar, and was 
granted by the judge upon the inspection of the plead- 
ings. Held, that the judge had the right to do this, with- 
out proof by affidavit that the examination of a long 
account was involved, if it appear from the pleadings. 
Droge v. Droge. Opinion by Daly, C. J. 





DIGEST OF RECENT AMERICAN DECISIONS, 
SUPREME COURT OF NEW YORK.* 


AGREEMENT, 


1, For disposal of stock: construction of.—The defendant 
received from the plaintiff’s assignors certain shares of 
stock, and executed an instrument acknowledging the 
receipt thereof, and further saying, ‘‘ which stock I am 
todo the best I can with, and have one-half of the pro- 
ceeds.” Held, 1. That there was not an absolute sale of 
one-half of the stock to the defendant. 2, That the fair 
and reasonable construction of the agreement was, 
that the defendant was to receive the certificates, and, 
within a reasonable time, dispose of said stock upon 
the most advantageous terms which he could procure, 
and when that was accomplished, and the proceeds were 
tealized, he was to receive one-half thereof as his com- 
pensation. 3. That the sale or other disposition of the 
stock by the defendant was a condition precedent to his 
acquiring any interest in such stock or the proceeds 
thereof, and that the proceeds of the stock did not mean 
the stock itself. 4. That if the defendant had sold the 
stock fairly, at whatever price he could obtain, he would 
have been entitled to retain one-half of the proceeds of 
the sale; but that, having retained the stock for more 
than ten years without effecting a sale thereof, he was 
hot entitled to retain one-half of such stock as his own, 
but was bound to account to the plaintiff for said stock, 
together with the dividends he had received thereon, 
Wright v. Wood. 





*From Hon, O, L. Barbour; to appear in Volume 57 of his 





CRIMINAL LAW. 


1. Writ of error: requisites as to form.—It is not a valid 
objection to a writ of error to remove a case from a court 
of sessions, that it does not require a return of the judg- 
ment below, or a return of the proceedings on the indict- 
ment “if judgment be thereupon given.” Phillips v. The 
People. 

2. Return to writ, —Nor is it a ground of objection to the 
hearing of the case, in the supreme court, upon the writ 
of error, that there is no return of any record of judg- 
ment. Ib. 

8. It is sufficient if the writ, in terms, commands that 
the record and proceedings (which include the judgment, 
if any be given) be certified to the supreme court, and 
the answer of the court of sessions sets forth the indict- 
ment, the trial, the exceptions, the findings of the jury, 
and the judgment of the court thereon, Ib. 

4. Confessions.— A declaration or admission, if made 
before the accused is conscious of being charged with, or 
suspected of, crime, is admissible in evidence under all 
circumstances, however made or obtained, under oath or 
without, upon a judicial proceeding or otherwise. But, 
if made afterward, the law at once becomes cautious 
and hesitating. The true inquiry then is, was it volun- 
tary? For, unless it is entirely voluntary, it is held to be 
not admissible. Ib. 

5. By voluntary is meant, proceeding from the sponta- 
neous suggestion of the party’s own mind, free from the 
influence, any extraneous disturbing cause. Ib. 

6. Where the accused, while ander arrest for stealing a 
horse, was told by the complainant, and again, in sub- 
stance, by the officer, that “‘ the best he (the accused) could 
do was to own it up; that this would be better for him,” 
Held, that a confession made under this inducement ot 
advantage, if he confessed, was not a voluntary confes- 
sion, Ib. 

7. Evidence. — On the trial of an indictment for stealing 
a horse, it is not erroneous to admit evidence of the 
accused taking a wagon, on the same night, from another 
person. The taking of a wagon to use with the stolen 
horse, if they were used together, is a corroborating cir- 
cumstance to the main charge, and can be used as evi- 
dence for that purpose; notwithstanding it is proof of 
another felony, also, not charged in the indictment. Ib. 

8. Burglary: possession of stolen property. — Although itis 
a sound proposition that mere possession by a person of 
stolen goods taken on the occasion of a burglary — that 
is, possession alone, without any other facts indicative 
of guilt—is not prima facie evidence that that such per- 
son committed the burglary; yet where the prisoner was 
shown to have been in the vicinity of the burglary just 
prior to the act, and to have left there under circumstan- 
ces of some suspicion; and the evidence tended to show 
that he was, soon thereafter, in possession of some of the 
property taken from the safe at the time of the burglary; 
and, further, that he prevaricated in regard to it, and 
made a false statement of the manner in which it came 
to his possession.— Held, that in this condition of the case, 
possession of the stolen property by the prisoner, unex- 
plained, was prima facie evidence on which to convict 
him of burglary. Ib. 

DEED. 

Effect of.—The effect of a deed delivered as an escrow 
as a conveyance, and its effect as being the written evi- 
dence of a contract between the parties to avoid the 
statute of frauds, should not be confounded, The ques- 
tions are not identical. Cagger, adm’z, v. Lansing. 


INJUNCTION. 

1. To restrain proceedings in action upon an award,—W here 
a plaintiff has had an opportunity to interpose the de- 
fense of fraud and corruption in an arbitrator, in an 
action brought against him upon the award, an injunc- 
tion will not be issued to restrain the proceedings in that 
action, either before or after judgment, Stover v. Cogs- 
well, 
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2. His remedy is to move in that action for such relief 
as the facts may show he ought to have, in respect to the 
judgment which has passed against him therein, Ib. 

3. To restrain the prosecution of an action in the same court.— 
An injunction will not be issued to restrain the prose- 
cution of an action pending in the same court, unless it 
appears from special circumstances that reliefcannot be 
had by motion or petition in the cause. The Hrie Railway 
Co. v. Ramsey et al. 


NATIONAL BANKS, 


1. State laws against usury, not applicable to, —The statutes 
of the state of New York, against usury, do not apply to 
loans made by national banks organized under the act 
of congress, passed June 3, 1864, entitled “An act to pro- 
vide a national currency,” ete. The First National Bank 
of Whitehall v. Lamb et al. 

2. In regard to the express provisions of that act, the 
federal government has exercised its sovereign power 
over the law of these institutions; and to that extent its 
power and its enactment is exclusive. The state law 
penalties have no application to the system. Ib. 

3. Although the statute has subjected national banks, 
organized under its provision, to the judicatories of the 
state, so that, as to the form of the action and proceed- 
ing in its courts, the state system of practice is,and must 
be, adopted; the federal government not having in that 
particular expressly asserted its own power; yet, in 
whatever court the action may be pending, the law pre- 
scribed, in the express provisions of the act of congress, 
is sovereign and exclusive. Ib. 





PRACTICE. 

1, Leave to make asecond motion.— When a second mo- 
tion is based upon a new state of facts, arising since the 
first decision was made, it is not necessary that leave to 
make the motion should be obtained. It may be made 
as a matter of right. The Erie Railway Company v. Ram- 
sey et al, 

2. Stay of proceedings: motion to vacate.—A motion by 
defendants, on twelve hours’ notice after serving papers 
at Albany, to vacate a stay of proceedings made at Delhi, 
and a stay of proceedings served at New York, at about 
ten o’clock A. M., on the 3lst of May, to prevent the mak- 
ing of a motion at Delhi or Binghamton on that day, 
cannot be said to be proper and orderly proceedings, con- 
sistent with a due administration of justice. Ramsey v. 
The Erie Railway Company et al. 

3. Service of order.—To give an order staying proceed- 
ings on a motion vitality, it should be served in time to 
be communicated to the counsel acting at the court 
where the motion is to be made, Ib. 

4. Order taken without notice of a stay. —If counsel, mak- 
ing a motion, takes an order in pursuance of the notice 
of motion, without any knowledge of a stay of proceed- 
ings having been granted, although an order had, about 
that time, been served in a different city, his proceeding 
will not be irregular. Ib. 

5. Appealable orders.— An order denying a motion to 
strike out a pleading as frivolous cannot be reviewed on 
appeal, It is not a substantial right to have it stricken 
out, On the contrary, it isa mattter of discretion with 
the judge whether it shall be so stricken out or not. 
The Joseph Dixon Crucible Company v. The New York City 
Stee! Works. 

6. Frivolous pleading. — Under our present system, if the 
pleading is not so bad as to show on its face that it is friv- 
olous, no argument should be allowed, and the party 
should be left to a demurrer. Ib. 

7. A pleading, to be frivolous, must show its defects on 
the first inspection. Ib. 


PRINCIPAL AND AGENT. 


1, Gifts, etc., from principal to agent: purchases by agent.— 
It is a well-settled rule of equity jurisprudence that all 
gifts, contracts or benefits from a principal to one occu- 





pying a fiduciary or confidential relation to him are con. 
structively fraudulent and void, Comstock et al. v. Com. 
stock, Ex’r. 

2. The court, in such cases, acts upon the principle that 
if confidence is reposed it must be faithfully acted upon; 
if influence is acquired it must be kept free from the 
taint of selfish interest and conniving and overruling 
bargains. Ib. 

8. It is for the common security of mankind that gifts 
procured by agents, and purchases made by them, from 
their principals, should be scrutinized with a close and 
vigilant suspicion. So of notes, bills, contracts, releases 
and obligations. Ib. 

4, Duty of agents to principals,—Agents are not permitted 
to deal with their principals, in any case, except upon 
showing the most entire good faith, a full disclosure of 
all the facts and circumstances attending the transac. 
tion, and an absence of all undue influence or imposi- 
tion. Ib. 

5. oupan obtained by agent from his principal: when pre- 

ptively fraudulent, — A son, while acting as agent for 
his mother, a lady seventy-seven years of age, in the 
transaction of her business, obtained from her a receipt, 
contract and note, which were in his handwriting and 
for his benefit, she living with him at the time. Theson, 
on an accounting before the surrogate, as executor of his 
mother, while claiming under the instrument, merely 
proved the signature of the testatrix thereto, without 
offering any evidence of the facts and circumstances 
under which they were made; of their consideration, 
object and purpose; of their freedom from undue influ- 
ence or imposition, or of good faith. Held, that, without 
assuming the existence of actual fraud, the claimant 
occupying a confidential relation to his mother, as her 
agent, at the time the instruments purported to be exe- 
cuted, they were, because of that relation, presumptively 
fraudulent and void, as to her, or her representatives; 
which presumption could only be overcome by actual 
proof. Ib. 





STAMPS. 


Proof of intent in omitting.—An objection to a deed 
that it is not stamped, as required by the act of congress, 
is unavailing, unless the party objecting proves that the 
omission of stamps was with intent to evade the statute, 
Cagger, adm’x, v. Lansing. 


VENDOR AND PURCHASER. 


1. Statute of frauds.—Where a purchaser of land, after 
paying a portion of the consideration, and promising to 
pay the rest, fails to do so, he cannot, on being sued for 
the balance of the consideration, set up his own breach 
of promise as a defense to the action, in this, that because 
he did not perform, the statute of frauds applies, where 
he, by reason of the vendor’s performance, is in posses- 
sion, and is enjoying the benefits of the estate purchased. 
Cagger, adm’x, v. Lansing. 

SUPREME COURT OF PENNSYLVANIA.* 
ATTORNEYS. 

1. Relation to client.—A counsel or attorney employed 
and consulted as such to draw a deed or an application 
for an original title for land, is in the line of his profess- 
ion, and is precluded from buying in for his own use any 
outstanding title. Smith et al. v. Brotherline. 

2 The relation of the attorney in such case to his client, 
is confidential, and, whether he acts upon information 
derived from him or from any other source, he is affected 
with a trust. Ib. 

3. This rule is on the ground of policy, not of fraud, and 
prevails, although the attorney be innocent of any in- 
tention to deceive, and he act in good faith. Ib. 

4. When the attorney buys a title outstanding oF 
adverse to land as to which he has been consulted or em- 
ployed, he buys for his client, if the client so elect. Ib. 





* From P. F. Smith, as State Reporter, to appear in volume 


12 of his reports (62 Penn.) 
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6, The client must re-imburse the outlay and costs of 
the trustee, unless in a case of manifest fraud. Ib. 


BOUNDARY LINES, 

1. Evidence of. — In a question which of two lines was a 
division line, adraft was shown containing evidence that 
one line had been made seven years before the other; a 
mark on a tree on the line of same age as was indicated 
on the draft, is but slight evidence that such was the line, 
in the absence of other marks on the line. The Venango 
Central and Duck Creek Oil Company v. Lewis et al. 

2. The draft had been shown by one of the plaintiffs 
when selling the tract to a predecessor of the defendant; 
even if the line indicated on the draft as being that to 
which the defendant claimed had been as well marked 
as the plaintiff’s line, it was a question for the jury. Ib. 


CONSTITUTIONAL LAW. 

1. Conflict of eminent domain : taxing business. —In a ques- 
tion whether a state law is against the constitution of the 
United States, a simple doubt should determine it in 
favor of the state. The Commonwealth v. The Erie and 
other railroad companies. 

2. The act of April 25th, 1864, 2 1 (tonnage tax), is solely 
arevenue law, and is constitutional. Ib. 

3. Eminent domain is one of the reserved state rights, 
and directiy connected with the enactment of revenue 
laws. Ib. 

4, Internal improvements by states have been under 
the power of eminent domain; not under any authority 
toregulate or aid in the execution of the federal power 
over interstate commerce, but under the power to im- 
prove their own resources and regulate their internal 
affairs. Ib. 

5, For her internal improvements, the state has aright 
tocompensation from all who use them, as a necessary 
consequence of her power to construct them, Ib. 

6. The state may take compensation by a direct charge 
on the tonnage using the road, ora tax on the corpora- 
tions using her franchises. Ib. 

7. The right to demand tolls, etc., is derived from the 
state’s grant, and the power to determine the extent is 
subject to her discretion, except so far as she may be 
limited to use it so as not to interdict or ruinously affect 
the commerce of another state, Ib. 

8. Carriage, not destination, gives the right of toll, tax 
orcharge. Ib. 

9. The tax under the act of 1864 is merely a charge on 
the corporation for freight carried over the road, levied 
on all, and rated equitably according to the character of 
the freight and the expense of moving it: it is a tax on 
the business, measured by the number of tons carried. Ib. 

10. Taxation is an independent power of the state, fun- 
damental and vital, unlimited except by the express 
prohibitions of the federal constitution, or, by implica- 
tion, when it infringes directly on the exercise of federal 
power. Ib. 

ll. There is a substantial distinction between an act 
which is simply a burden on commerce and one which 
attempts to regulate it. Ib. 

12. A contract of the state will not justify the state in 
imposing a tax which is in contravention of the federal 
constitution. Ib. 

CONTRACT. 


1, Under seal, — Whether a seal is necessary to contract 
or not, is not the test of the power of one partner to bind 
the firm by an instrument under seal. Schmertz et al. v. 
Shreeve et al. 

2. A contract under seal requires no consideration to 
support it, a seal importing a consideration. Ib. 

8. Executed contracts may be evidenced by an instru- 
ment under seal by one partner. Ib. 

4, Parol authority to an agent to make a contract may 
be executed by him under seal; the seal is surplusage, 
being in excess of his authority. Ib. 





5. Conditional order.— A judge is not required to give a 
legal definition of every term he employs in his charge. 
Cooper v. Aliimus. 

6. The omission to charge where there is no prayer for 
specific instruction is not assignable for error. Ib. 

7. Cooper wrote to Altimus, inquiring if he had staves 
to sell; Altimus answered, “if you would let me know 
how much you could give, I could get 4,000 or 5,000.” 
Cooper replied, “if they are rift staves, and good, I will 
give you $35 per M., delivered at the station.” This was 
a conditional order or agreement to take the staves if of 
the quality and delivered as required. Ib, 


DOMICIL, 

1, Settlement of children and widow, — Children, until they 
have acquired settlements by their own acts, remain 
settled where they were born, the settlement of the 
parents being their settlement. Burnell Township v. Pitis- 
burg Guardians of the Poor. 

2. A widow may acquire a settlement for herself dif- 
ferent from that of her husband, Ib. 

3. It is the headship of the family which gives the set- 
tlement of the father to his children, Ib. 

4. By complying with the terms of the act of assembly 
a widow may acquire a settlement which is communica- 
ble to her children, Ib. 

5. The reiation of a father to a minor child is different 
from that of a mother as to private parties; but as to the 
public it is the same, Ib, 


EVIDENCE, 


1. Cross-examination. — Cross-examination must be con- 
fined to the matters stated in the examination in chief. 
Jackson et al, v. Litch. 

2. A party cannot lead out new matter, constituting his 
own case, by the cross-examination of his adversary’s 
witness. Ib. 

3. Allowing new matter to be brought out on cross- 
examination is generally considered as within the sound 
discretion of the court below. Ib. 

4, In order to reverse for this cause, it must be an ex- 
treme case, in which the discretion has been abused and 
in which it is apparent the party has been injured. Ib. 

5. Where a witness has stated a fact, he may be asked 
by the other party to detail all the circumstances within 
his knowledge which qualify it, though they may be new 
matter and form part of his own case. Ib, 

6. By a written agreement, afterward abandoned, J. 
was to pay L. $3,250 for certain privileges on L.’s dam, 
and IL. was torepair the dam; $1,250 of the sum to be paid 
“as the work progressed on the dam.” A witness who 
drew the agreement might prove that $2,000 were for the 
privileges and the balance for repairing the dam. Ib. 

7. L. by writing granted to J. certain privileges on his 
land and dam, L. to repair the dam; afterward it was 
agreed by parol that L. instead should build a new dam, 
for which J. should pay half the cost. Held, that this 
latter agreement was not within the statute of frauds. Ib, 


INJUNCTION, 

1, When granted : practice.— Injunction is a remedy to re- 
strain or prevent such acts as would result in irreparable 
injury to the property of the complainant. Clark’s Appeal, 

2. No decree should be made to be followed by an in- 
junction unless irreparable injury be clearly established. 
Ib. 

8. If there be an adequate remedy at law for an injury 
done or threatened, the injury is not irreparable. Ib. 

4. It was never intended to take away the right of trial 
by jury where a wrong could be redressed by it. Ib. 

5. An owner of a hotel filed a bill to restrain the remo- 
val from it of a cooking range, carving table, fastened to 
the floor, ete., these being articles of convenience, and 
not of necessity. He/d, that the bill would not lie. Ib. 

6. Where there is a contrariety of testimony in an 
equity case, it must go to a master, and his report come 
up on appeal. Ib. 
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7. The master’s finding of facts is somewhat like a 
special verdict, and must not be omitted. Ib. 

8. The soundness of a master’s finding is tested on ex- 
ceptions in the court below, and the decision on them 
comes before the supreme court. Ib. 


INSURANCE. 


1. Insurable interest.—An assured sold the property in- 
sured, taking a judgment for purchase-money and re- 
taining the policy. The building was burned, the judg- 
ment being unpaid. Held, that he could not recover on 
the policy. Grevemeyer v. The Southern Mutual Fire Irsur- 
ance Company. 

2..A mortgagee has an insurable interest; he holds a 
specific pledge of definite property. Ib. 

3. A judgment is a general, not a specific, lien; the 
holder is not interested in the property, but only in his 
lien. Ib. 

4. A judgment being for purchase-money does not, as a 
mortgage, draw after it a specific pledge of the property. 
= LANDLORD AND TENANT. 

1, Landlord’s title—In replevin, after a distress, the 
defendants avowed for rent in arrear, the plaintiff plead- 
ed “non demiserunt and no rent in arrear;”’ one of the 
defendants (a company) showed a conveyance of one- 
fourth the premises from the lessor in trust to receive the 
income, pay their debts and transfer what might remain 
to them. The company had no present title legal or 
equitable, and had no right to distrain. The Chicago and 
Allegheny Island Mining Company et al. v. Barnes, 

2. Where several defendants join in an avowry, a de- 
mise by all, or a title deduced to all, from the original 
lessor must be shown, Ib. 

3. Under a general avowry and plea of non demiserunt, 
the defendants cannot stand upon authority from the 
real landlord as if they had made cognizance, Ib, 


PARTNERSHIP. 


1. Relations to their parties. — Articles of partnership cre- 
ated Winn “ the agent, and to have the general supervis- 
ion of the business” of the partnership, but did not 
limit his authority as partner. He had the same general 
authority as partner as if he had not been constituted 
specialagent. Hoskinson et al. v. Eliot et al. 

2. Restrictions in articles of partnership on the power 
of a partner would not affect those to whom they were 
unknown. Ib. 

3. A partner may enter into contracts on the ordinary 
business of the firm, sell or pledge goods, draw, negotiate, 
indorse or accept bills or other negotiable securities, and 
do any other acis incident or appropriate to such trade, Ib, 

4. When a partnership is for a particular purpose, it is 
in itself a grant to the acting members of the company 
to transact its business in the usual way. Ib. 

5. Stipulations in articles of partnership are to regu- 
late the rights and conduct of the partners as among 
themselves; the trading world cannot know them, but 
must trust to the general powers of all partnerships. Ib. 

6. In contracts as to negotiable paper there is no dis- 
tinction between a general and a special partnership, 
and the partnership is liable for money borrowed by one 
partner on the credit of the firm within the scope of its 
business. Ib. 

7. The principle that one partner may bind the firm 
applies as well to partnerships for manufacturing and 
mechanical purposes as to those for commerce. Ib. 

8. Where a partner was specially constituted the gen- 
eral agent of the firm, and was in the habit of borrowing 
money with the knowledge of his co-partners, and with- 
out objection, the firm would be liable under the agency 
for money borrowed by him. Ib. 

9. A partner constituted by articles “ the agent, and to 
have the general supervision” of the business, of the 
firm, is not, therefore, authorized to bind the firm by a 
note under seal. Ib. 








10. A partner cannot bind the firm by deed; a specialty 
executed by him in the name of the firm binds himself 
only. Ib, 

11, The acceptance of a specialty from one partner is q 
satisfaction of a partnership indebtedness on simple con. 
tract. Ib. 

12. A sealed note in the name of a firm, made by one 
partner, is not a satisfaction of the firm debt, unless ac. 
cepted as the individual note of the partner. Ib. 

13. A note under seal by one partner for the firm is eyj- 
dence of the amount due by the firm on settlement, Ib, 

14. Ina suit against a firm it is error to join the ad- 
rvXinistrators of adeceased partner with the survivors, Ib, 

15. Declarations of partner: right of one partner to bind 
jirm: what constitutes partnership,—The declarations of a 
party to a suit are competent to prove him a member ot 
an alleged firm,and who were admitted by him to be the 
members composing it. Finch v. Lambterton.,. 

16. The declarations of one member of a firm are not 
evidence against others that they are members ofa firm, 
Ib, 

17, The fact that there was an ‘agreement in writing 
between alleged partners does not exclude evidence of a 
declaration as to the existence of the partnership. Ib, 

18. Although articles may deny to one partner the right 
to bind the firm by his separate acts, within the scope of 
its business, he has the power, for the world cannot 
know and are not to be affected by such limitations. Ib, 

19. Each partner is the agent of his partners in all mat- 
ters within the scope of the firm business. Ib, 

20. A participant in profits directly as such is, as to 
third persons, a partner, whatever may be the arrange. 
ment between the partners. Ib, 

21. Although a right to share in profits may constitute 
a partner, a commission equal to such share as compen- 
sation does not, Ib, 

RAILROAD. 

1. Liability of, for injuries: measure of damages.—If a 
traveler, in crossing a railroad, is injured, either by his 
own misfortune or fault, the company is not liable. The 
Pennsylwania Railroad Co. v. Goodman, 

2. Where a traveler is injured crossing a railroad ona 
public road, negligence is not to be presumed against the 
company. Ib. : 

3. In such case each is in the lawful use of a highway; 
the traveler is bound to approach the railroad cautiously 
and to observe the approach of trains, and the company, 
to give proper and timely warning of their coming. Ib, 

4. In an action by a husband for the death of his wife 
by negligence, the court charged: ‘“*‘ That damages should 
be given as a pecuniary compensation, the jury measuring 
the plaintiff’s loss by a just estimate of the services and 
companionship of the wife, of which he was deprived by 
this accident; that is, of their value in a pecuniary sense, 
Nothing is allowable for the suffering of the deceased, 
nor for the wounded feelings of the plaintiff. Of course, 
the jury will examine the testimony to aid them in 
ascertaining the damages. But if damages are to be 
given at all, there is no reason why they should be nom- 
inal merely; they should be a just compensation for the 
value of the companionship and services lost to him by 
reason of this unfortunate collision.” Held not to be 
error. Ib. 

TAXATION. 


1. Powers of municipalities: special taxation.—Municipal- 
ities are public corporations created for political pur- 
poses, and invested with subordinate legislative powers 
for local purposes connected with the public good. Dw 
rach’s appeal. 

2. The maintenance of a police force is a proper power 
which may be constitutionally committed to a munici- 
pal corporation, Ib. 

8. The municipal government is but a branch of the 
government of the state; whatever powers of taxation 
the legislature possess they may grant to such body. Ib. 
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4, There are no limitations to these powers expressed 
in the constitution, but there are limits in the nature 
of things. Ib. 

§, The legislature cannot, under the name of taxation, 
take private property for public use without compensa- 
tion; a special tax on an individual or particular indi- 
viduals would infringe this restriction. Ib. 

6 But, in the exercise of the power of taxation, per- 
gons and things may be classified. Ib. 

7. If the taxation is on all of a class, it may include 
one or many, and whether they reside in any particular 
locality or are scattered over the state. Ib. 

8. An act of the legislature cannot be declared uncon- 
stitutional unless it violate some prohibition, expressed 
or necessarily implied, either of the federal or state con- 
stitutions. Ib. 

9, An act; reciting the necessity of maintaining a police, 
authorized the borough of Johnstown, for the purpose of 
maintaining such police, to assess upon each keeper of 
any bar, saloon, etc., a tax not more than $100 nor less 
than $25, to be levied as other taxes in the borough. 
Held, that such act was constitutional. Ib. 


TENURE OF OFFICE. 


1. Right to judicial office.—A judge having been elected 
and commissioned is, by the constitution to continue 
in office ten years, if he shall behave himself well ; its 
duration is assured to him, subject to be determined only 
by death, resignation or breach of the condition. The 
Commonwealth v. Gamble, 

2. Such breach cannot be determined by the legislature, 
but only on trial by the senate on impeachment, or, in 
ease the breach amounted to total disqualification, per- 
haps by address of two-thirds of each branch of the legis- 
lature. Ib. 

% A legislative act which impinges on the tenure of 
judges is invalid. Ib. 

4. The power and jurisdiction of a judge constitute the 
office, are of the essence of it and inseparable from it. Ib, 

5. This grant of power is incapable of any limitation 
but that attached to it. Ib. 

6. The aggregate amount of the duties of a judge in any 
district may be diminished by the division of his district 
or by the election of an assistant. Ib. 

7. Constitutional grants imply a prohibition of any 
limitation or restriction by legislative authority. Ib. 


~~ —__—_ 


DIGEST OF RECENT ENGLISH DECISIONS. 


(Ex. Ch. refers to Exchequer Chamber; H. of ~ to House 
of Lords; Ex. to Court of Exchequer; Q. B. to Queen’s 
Bench ; Ch. to Chancery; Rolls, to the Pele Court; C. P. 
to Common Pleas, Div. to Divorce, and L. T. R. to Law 
Times Reports, new style.) 


ARBITRATION, 


1. Award: error in: new award : costs. — An arbitrator hav- 
ing made his award, and subsequently discovered that 
some words which were in the draft, as settled by him, 
had been omitted from the award, delivered a second 
award supplying the omission. Held, that as the correc- 
tion involved no fresh exercise of judgment, but was 
merely the correction of a clerical error, that the second 
award was good. Mordue v. Palmer, Ch., 23 L. T. R. 359. 

2. Where a reference contains a direction that the costs 
shall be in the discretion of the arbitrator, the arbitrator 
may award costs as between solicitor and client. Ib. 


BILLS OF EXCHANGE, 


1. Indorsement : traverse of indorsement: evidence: plead- 
ing.—As between indorser and indorsee of a bill of ex- 
change, in order to render the indorser liable, there must 
Rot only be a writing of his name and a manual delivery 
of the bill to the indorsee, but also an intention to stand 
in the ordinary relation of indorser, i. e., to guarantee the 
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payment if the acceptor makes default. Denton v. Peters, 
Q. B., 23 L. T. R. 281. 

2. Evidence of facts showing that there was not this 
intention may be given under a plea traversing the in- 
dorsement, Ib. 

CONTRACT. 

Contract : sale of produce to be shipped from abroad: sold- 
note: particular voyage.—The defendants, who were mer- 
chants at Liverpool, purchased, through their agents at 
Valparaiso, a large quantity of nitrate ofsoda, and the ship 
Precursor was chartered to bring it to England, but before 
it was shipped it was destroyed by an earthquake, and 
the charter-party was accordingly canceled. Before the 
fact of the destruction of the nitrate of soda became 
known to the defendants, they sold the cargo to the 
plaintiff, the sale-note stating as follows: “Sold, on ac- 
count of Messrs. W. J. Myers, 600 tons (say six hundred), 
more or less, being the entire parcel of nitrate of soda 
expected to arrive at port of call per Precursor, at 12s. 9d. 
per cwt, from the quay. * * * Should any circum- 
Stance or accident prevent the shipment of the nitrate 
of soda, or should the vessel be lost, this contract to be 
void; buyers to have the option of sending the vessel 
into any safe portin the United Kingdom.” Upon learn- 
ing of the destruction of the nitrate of soda, the defendants 
informed the plaintiff thereof, and that the charter-party 
of the Precursor had been canceled. To this the plaintiff 
replied that he should insist upon the fulfillment of the 
contract. Subsequently, the defendants’ agents at Val- 
paraiso made another purchase on their account of a 
fresh parcel of 600 tons of nitrate of soda, and had ob- 
tained a fresh charter-party with the Precursor for its 
conveyance to the United Kingdom. Upon the arrival 
of the Precursor with the nitrate of soda at Queenstown, 
the plaintiff claimed such cargo, which claim the de- 
fendants resisted, on the ground that their contract was 
terminated by the earthquake. Upon an action brought 
upon the contract by the plaintiff against the defend- 
ants, Held, that the contract applied alone to the former 
cargo and the voyage for its transit, and that the cargo 
having been destroyed, and the voyage necessarily aban- 
doned, the contract under the terms of the sold-note was 
at an end, and the defendants had no claim to the cargo 
subsequently shipped and brought to the United King- 
dom. Smith v. Myers and another, Q. B., 23 L. T. R, 240, 


DIVORCE. 


Cruelty. — Cruelty is in its nature a cumulative charge. 
It must be sustained, and evince a continued want of self- 
control, and it must be referable to permanent causes so 
as to endanger the future safety of the wife’s person or 
health. Where the charges were confined to three days 
alone of a cohabitation of three years, the court held that 
the legal offense of cruelty had not been committed, 
Plowden v. Plowden, Div., 23 L. T. R, 266, 


EVIDENCE. 

1, Identity : execution of power of attorney: notary public: 
notarial certificate. —In an action brought by the appel- 
lant to recover a piece of land in Lower Canada, the 
pleadings challenged a strict proof of the appellant’s 
title. The land had been devised to Mary, the wife of 
“James” L. The appellant claimed the land under a 
power of attorney executed by ‘“ Alexander” L. and 
Mary, his wife; and on the face of the power of attorney 
it was stated that this Alexander L. was the same person 
who in the will was called James, but no other evidence 
of their identity was produced. To the power of attor- 
ney there were two attesting witnesses, one of whom 
was a notary public of Upper Canada. Neither of these 
witnesses was produced, but a certificate that the said 
notary public had been duly appointed was putin. Held 
(affirming judgment of the court of queen’s bench, 
Lower Canada), that the appellant had failed to make 
out his title: first, because the identity was not made 
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out between the devisee and the husband of the devisee, 
and the persons professing to execute the power of attor- 
ney; dly, b the notarial certificate was not 
sufficient proof of the execution of the power of attor- 
ney. Nye, app., v. Macdonald, resp., Priv. Co., 23 L. T. R.220, 

2. A notary public of Upper Canada, a province regu- 
lated by English law, has no power to certify to the exe- 
cution of a deed,so as to make his certificate evidence, 
without more, that the deed was executed; and the cir- 
cumstance that by French law a French notary public has 
a greater power, and his certificate a greater validity, does 
not give a power to the act of the English notary upon 
English soil, so that this act, when brought into question 
upon French soil, should have the effect given to it there 
which is given by the law of France to the act of a French 
notary public. Ib. 


FALSE IMPRISONMENT 


1, Hearsay evidence: reasonable and probable cause. — In 
an action of false imprisonment, the defendant pleaded 
in justification that his gun had been stolen, and that he 
had reasonable and probable cause to suspect that the 
plaintiff had stolen it. The defendant, it appeared, had 
relied upon the statement of his coachman, H., to the 
effect that he had been told by one R. that he, R., had 
seen the gun on plaintiff’s premises; that H. and R. had 
been to see the plaintiff; that R. afterward, in H.’s 
presence, charged plaintiff with having the gun, and that 
plaintiff then denied it, and produced a different gun 
from that seen by R. on a former occasion. The judge at 
the trial having directed the jury that these facts would 
be no justifieation, unless, in addition to the statement 
of H., the defendant had personally communicated with 
R.,— Held (reversing the judgment of the exchequer 
chamber), that this was a misdirection, the statement of 
H. containing original as well as hearsay evidence, and 
affording reasonable and probable cause for giving plain- 
iff into custody. Lister, app., y. Perryman, resp., H. of L., 
23 L. T. R. 269, 

2. The rule, established by Panton v. Williams (2 Q. B. 
169), that what is reasonable and probable cause in an 
action for malicious prosecution, or for false imprison- 
ment, is a question for the court, objected to, but fol- 
lowed. Ib. 

3. There is no general rule to the effect that hearsay evi- 
dence alone cannot afford a reasonable and probable 
cause for imprisonment or prosecution where there is an 
opportunity for original inquiry. Ib. 





MARITIME LAW. 

1, Contract: shipping : bill of lading : action by indorsee of, 
for non-delivery of goods: “‘ acts or restraints of princes and 
rulers’’ excepted ; what they are: decision of a court of law 
does not amount to: indorsement of bill of lading by fraud: 
property not passing thereby: liability of ship-owner to de- 
liver: Bills of Lading Amendment Act (18 and 19, Vict. ce. 111): 
construction of: equitable pleas: demurrer: pleading.—Dec- 
laration stated that M. caused to be shipped and loaded 
at New York, upon a vessel of which defendants were 
owners, certain goods, and thereupon defendants, 
through their agents in New York, executed and delivy- 
ered to M. a bill of lading, by the terms whereof defend- 
ants promised M, that the said goods of M., so shipped as 
aforesaid, should be carried to and delivered at Liverpool 
(certain perils, etc., only excepted), to the order of M., on 
payment of freight, etc. ; and M. indorsed the said bill of 
lading to plaintiffs, to whom the property in the goods 
thereby passed ; and the goods were carried to L., accord- 
ing to the terms of the bill of lading; and the plaintiffs, 
then and still being the holders of the said bill of lading, 
and entitled to the delivery of the said goods to them- 
selves, were ready, etc., to pay freight, etc.,and demanded 
the delivery of the said goods. Averment of perform- 
ance of all conditions, yet the goods were not delivered 
to the plaintiffs, whereby the same was wholly lost 
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to them. Plea 12 (equitable), That the goods wer 
shipped as in the declaration mentioned, and the bil] 
of lading provided (inter alia) that defendants should not 
be answerable for non-delivery, provided delivery werg 
prevented by the acts or restraints of princes and rulers; 
and after the execution and delivery of the bill of lading 
and theshipment on board at New York, certain persons 
claimed the property in and right to the possession of the 
said goods, and alleged that fhey had been fraudulently 
deprived of the possession thereof, and thereupon such 
persons proceeded, in due course of law, in the recognized 
and established judicial tribunals of the place (such tri- 
bunals having authority and jurisdiction in the prem. 
ises), to enforce their claim to, and to the possession of, 
the said goods; and thereupon all due and regular steps 
being taken, and all due and regular notices having been 
given, the said judicial tribunals adjudged and deter. 
mined that such alleged true owners were, in fact, the 
owners of the said goods, and entitled to the same and to 
the possession thereof as against all persons ; and there- 
upon it was, by the said judicial tribunals, adjudged and 
determined that the defendants’ agents, being then in 
possession of the said goods, should hold possession 
thereof for, and deliver them to, the order of the said 
true owners. Averment, that the said judgment, order 
and determination were duly and regularly made, and 
were legally enforceable upon and against the said goods, 
and against the defendants and their said agents and the 
said ship; and thereupon defendants and their agents, in 
obedience thereto, and for no other cause or reason, de- 
livered the said goods to the order of the persons so ad- 
judged to be the true owners thereof: and that the non- 
delivery to the plaintiffs in the declaration complained 
of is the non-delivery of the said goods, and not other- 
wise, and such non-delivery was caused and occasioned 
as in this plea mentioned, and not otherwise. Held, on 
demurrer, by the court of exchequer (Martin, Channell, 
and Cleasby, BB.), that the plea was bad. The “ acts or 
restraints of princes and rulers”’ provided against in the 
bill of lading refer to the forcible interference of a state, 
or the government taking possession of the goods manu 
forti, and do not extend to legal proceedings in the courts 
at New York; nor, in an action founded on contract, can 
the act of any court of law, or judicial tribunal, deciding 
that the defendants should hold possession of the goods 
to the order of the true owner, relieve the defendants 
from performing their contract, such act or decision not 
having been expressly excepted against in the bill of 
lading. Finlay and others v. The Liverpool and Great Weat- 
ern Steamship Company (limited), Ex. 23 L. T. R. 251. 

2. Quere, per Martin B., whether (if the point had be- 
come material) the averment in the declaration that the 
property in the goods passed to the plaintiffs by virtue of 
the indorsement, sufficiently alleged the property in the 
goods to have been in M. Ib. 

8. Plea 13 (equitable), That the said goods, before and 
at the alleged shipping and lading thereof on board the 
said ship, were not the goods of M., nor had he any right, 
authority or title so to ship or load them, and that he 
had obtained them by fraud from the real owner thereof, 
and that the said shipping or loading was without the con- 
sent of P., and against his will, and was made by M. by 
fraud, and with intent to defraud and deprive P. of the 
said goods, and defendants were all along ignorant of the 
said fraud and of the premises, and that the bill of lading 
and the said promise by defendants were obtained by M. 
by fraud, and not otherwise, and that the said bill was 
fraudulently indorsed by M. to the plaintiffs ; and further, 
that after the goods were so shipped and loaded on de 
fendants’ said ship, and before the ship left New York, 
P. demanded the said goods from the defendants’ agent 
in New York, that is to say, the master of the ship, and 
sued the said master in the New York supreme court 
(such court having jurisdiction, etc.), for the return and 
delivery of the said goods to P., and thereupon the said 





master was adjudged and compelled by law by the 
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supreme court (having jurisdiction, etc.), to deliver the 
gid goods to the order of P.,and the said master then 
did, accordingly, deliver the said goods to the order of P., 
and duly ordered defendants to deliver the said goods to 
ertain other persons not being the plaintiffs, and the 
defendants duly delivered the said goods accordingly to 
the order of P., whereby they were prevented delivering 
tothe plaintiffs. Held, on demurrer, by the same court, 
tobe a good plea. Ib, 

4, Per Martin, B. The plea, which is good to acommon 
intent, is an argumentative traverse of the averment in 
the declaration of property having passed, if the words 
ofthe declaration amount to an allegation that the goods 
were M.’s. The goods never were, in fact, his property, 
and never ceased to be the property of P. Ib. 

5, Unless the indorser of a bill of lading really and bona 
fide has property in the goods at the time of indorsing 
it, the Bills of Lading Amendment Act (18 and 19 Vict. c, 
lll), passes no property to the indorsee, and upon the 
intervention of the true owner the latter is entitled to 
receive the goods from the ship-owner, who is thereupon 
relieved from the liability of delivering them according 
tothe bill of lading. Ib. 

6, Per Channell, B. The allegation in the declaration, 
that, by virtue of the indorsement by M. of the bill of 
lading to plaintiffs, the property in the goods passed to 
them, though it does not in terms allege property in M., 
isnevertheless a sufficient averment of property to pre- 
yent the declaration being bad on demurrer; and plea 13 
shows certainty to a common intent, and amounts toan 
agumentative denial of the property in M., and meets 
informally, though with sufficient certainty, the allega- 
tion in the declaration. Ib. 

7. Per Cleasby, B. The declaration is good, as following 
the act of parliament, and alleging an indorsement of the 
bill by virtue of which the property passed to plaintiffs. 
The two allegations in plea 13, taken together, viz.: that 
the goods were not M.’s, and that he had no right or title 
toship them, meet the allegation of right or title to sue 
set up in the declaration, and the argumentative inferen- 
tial allegation that the goods were M.’s property. Ib. 

8, Odllision: pilot: selection of steam-tug by master.—The 
vessel O, W. being at anchor in the Mersey in charge of 
apilot, her master went to obtain the service of the 
steam-tug E. to tow the O. W. up the river. Having failed 
to get the E., the master brought the L., a steam-tug 
considerably less powerful than the E. While being 
towed up by the L., the O. W. came into collision with, 
and damaged, another vessel anchored in the river. The 
collision arose from an improper handling of the vessels 
bythe pilot, having regard tothe motive power of the 
L,and the state of the wind and tide. Held (affirming 
the judgment of the admiralty court), that, under these 
tireumstances, the owners of the O. W. were free from 
liability. Marshall and Co., apps. v. Moran and Co., resps. 
Priv. Co., 23 L. T. R., 218. 

9, Secus, had negligence by the master in the selection 
ofthe steam-tug L. been shown to have been wholly or 
in part the cause of the collision. Ib. 

10. Collision : lights : course of vessel without lights, seen by 
ut of sails: variance in advice of nautical assessors in court 
blow and court of appeals.—A collision occurred between 
the steamer F. and the brig S. V., under the following 
circumstances: Sometime after sunset, on a November 
evening, the S. sighted the S. V. at a distance of about a 
quarter of a mile off the starboard bow. The S. V. had 
not her regulation lights, and those on board the F. con- 
cluded that the S. V. was going in the same direction as 
themselves. But on nearing the S. V., the mate of the 
FP. saw from the set of the sails of the S. V., that she was 
standing in on the starboard tack. The engines of the 
FP. were reversed, and the helm put hard a-starboard, 
but a collision occurred and the 8. V. foundered. The 
ttinity masters advised the judge of the admiralty 
court, that the F. was alone in fault, in not starboarding 





so promptly as she might have done, and judgment was 
given accordingly against the F. Held (reversing the 
decision of the admiralty court), that the 8S. V. was 
wholly to blame for the collision. The Fenham, Priv. 
Co., 23 L. T. R., 329. 

11, First, because the real cause of the collision was the 
omission on the part of the S. V. to exhibit proper lights. 
Ib. 

12. Secondly, because, on the evidence and on the ad- 
vice of nautical assessors to the judicial committee, the 
F, starboarded immediately on the course of the S. V. 
being ascertained; and the F, was not bound, when she 
first sighted the S. V. to assume that that vessel had dis- 
obeyed the admiralty regulations. Ib. 


PARTNERSHIP. 


Payment of partnership money by one partner without au- 
thority of the other: appropriation: evidence of authority : 
reasonable belief of : payment made under mistake of facts: 
action to recover it back: money had and received: form of 
action: voluntary payment.—The firm of W. and K. being 
indebted to the defendants on the partnership account, 
and W. owing them a debt also on his own private and 
separate account, W. paid 1,000/. of the partnership money 
to the defendants, on account of the partnership debts, 
for which the defendants gave him a receipt as on ac- 
count of the partnership, and subsequently, and in the 
course ot the same interview, the defendants, at the re- 
quest of W., appropriated the money to the payment of 
W.’s separate debt to them, and credited his private ac- 
count therewith instead of the partnership account, this 
subsequent appropriation being made without the au- 
thority of W.’s partner, K., although the defendants 
believed that W. had authority to make it. Upon the 
subsequent dissolution of the partnership between W. 
and K., their firm was, as appeared by the defendants’ 
books and accounts, indebted to the defendants in an 
amount which K. paid to them, partly in cash and partly 
in acceptance of bills of exchange, and before the last of 
such bills, which was for more than 1,000/., arrived at 
maturity, K. had became aware of the appropriation by 
W. of the 1,000/. partnership money, as above mentioned ;. 
but he nevertheless paid the bill at maturity, but under’ 
protest, in order to save the honor of his father, whose 
name was attached to the bill. On a special case, the 
court of exchequer below were equally divided, Pigott 
and Cleasby, BB., being of opinion that the payment of 
the 1,000/. by W. on account of the partnership was made 
under such circumstances as to operate as a payment on 
that account, and therefore that the plaintiff, having 
subsequently overpaid the defendants by that amount, 
under a mistake of facts, was entitled to recover it back 
from them in an action for money had and received to 
his use; while Kelley, C.B., and Bramwell, B., were of a 
contrary opinion; whereupon, the court being equally 
divided, Cleasby, B., withdrew his judgment, and the 
judgment of the court was entered for the defendants ; 
but, on appeal therefrom by the plaintiff, it was held by 
the court of exchequer chamber (overruling the judg- 
ment of the court below): first, that, inasmuch as 
K. was not bound by the payment made, without 
his authority, by his partner, W., to the defendants, 
out of the parnership funds, and as the onus was 
on the defendants to show that W. had such au- 
thority, or, at all events, that K.’s conduct had afforded 
them reasonable grounds for believing that he had it— 
both which they had failed to show — K, was entitled, in 
an action for money had and received to his use, to- 
recover from the defendants the 1,0007. overpaid to them 
by him under a mistake of facts; and, secondly, that K., 
being under a mistake of facts at the time he accepted the 
bill, and the facts which subsequently came to his knowl- 
edge being such as to show that he was not liable for 
1,0007. of its amount, and to constitute a defense, either at 





482 


THE ALBANY LAW JOURNAL. 





; 
law or in equity (and itis immaterial which) toany claim 
by the defendants for that sum, his subsequent payment, 
under protest, of the bill, which must be taken to have 
been in the hands of third parties, was a compulsory and 
not a voluntary payment. Kendal vy. Wood and another, 
Ex. Ch., 23 L. T. R. 309. 


RAILWAY COMPANY. 

1. Insufficient platform: space between platform and car- 
viages: proper facilities for passengers alighting : accident to 
passenger : liability of company : neglig : evid of for 
jury: contributory negligence: duty of passengers to look out 
for themselves. — The plaintiff was traveling, as a second- 
class passenger, from Clevedon to Bristol by the defend- 
ants’ line of railway, in the last compartment of the 
hindmost carriage of the train, which consisted of an en- 
gine and tender and two composite carriages. From 
Clevedon the journey is performed, as far as Yatton, on a 
branch line, which joins the main line at the Yatton 
junction, where there is a separate platform for the 
branch line, at which passengers alight to get to the main 
line platform. This branch platform is about 130 feet 
long, and for about 100 feet of its length, from the inner 
or Yatton end of it, runs quite straight and parallel with 
the branch line rails, and for that distance the space be- 
tween it and the carriages is about ten inches wide. The 
remaining portion of this platform, being the end of it 
toward Clevedon, is, for the for the purposes of the traffic, 
curved or beveled off from the line of rails, so that at 
that part of it the space between it and the carriages is 
about eighteen inches wide. There is, however, attached 
to each compartment of every carriage, immediately out- 
side the door, an iron step, ten inches wide, so that the 
space between the platform and the carriages at the par- 
allel part of the platform is thereby bridged over, while 
at the curved part of the platform it is partly bridged 
over by the step, and reduced thereby to eight inches. 
Upon the day in question the train from Clevedon drew 
up at the branch platform, the engine coming to a stand- 
still about twenty feet short of the extreme end of it, 
where stationary »«:‘fers or “‘ dead ends ” are fixed to les- 
sen the jerk, in casv uhe engine should go on so far; and 
the compartment of the carriage in which the plaintiff 
was sitting was, when the train stopped, immediately 
opposite the curved or beveled-off part of the platform 
above mentioned. The name of the station being called 
out and the door of the carriage opened, some of the plaint- 
ift ’s fellow-passengers got out and alighted safely on the 
platform: the plaintiff then proceeded to follow them, 
and stepped out of the carriage, as he had aiways before 
been in the habit of doing, without using the before-men- 
tioned iron step, expecting to step as usual upon the 
platform, instead of which he stepped into the eighteen- 
inch vacant space between the carriage and the platform, 
and, falling through, received the injury for which he 
sought compensation in the present action. It was ad- 
mitted that he had often traveled by the same line 
before, and knew the nature of the platform, but he had 
never before traveled in the last compartment of the 
hindmost carriage, and had no idea that he had stopped 
opposite the curved part of the platform. There were 
paraffin oil lamps on the platform,and one in the carriage 
itself, but it did not appear that the lights, whatever or 
wherever they were, were such as to enable a passenger 
to clearly distinguish the vacant space from the solid 
platform. Negligeuce was charged against the defend- 
ants in not providing proper facilities for passengers to 
alight from the carriages, in not sufficiently lighting the 
platform, and in not driving the engine twenty feet 
further on, and close up the stationary buffers, when the 
plaintiff's carriage would have been opposite the parallel 
part of the plutform, The defendants denied that they 
had been negligent, and charged the plaintiff with con- 
tributory negligence in not using the iron step provided 
‘by them for the use of passengers on alighting. The 








whole case being left to the jury, a verdict was found for 
the plaintiff for 1,500/. damages. Upon a rule, by leaye 
reserved, to enter a nonsuit on the ground that there wag 
no evidence of negligence in the defendants, or for a new 
trial on the ground that the verdict was against evidence, 
it was held (dissentiente Martin B.), by Kelly, C. B., ana 
Pigott, B., making the rule for a nonsuit absolute, that 
there was no evidence for the jury of negligence on the 
part of the defendants. The plainiiff was bound to gee 
where he was going, and was himself negligent in not 
using the step provided by the company for the use of 
passengers. Praeger v. The Bristol and Exeter Railway Co, 
Ex., 23 L. T. R. 366. 

2. Sed contra, Martin, B., thought that there was eyi- 
dence of negligence to go to the jury; but, as the learned 
judge who tried the cause thought the verdict was wrong, 
he was prepared to grant the defendants a new trial, but 
they could take a nonsuit at their own peril, if they 
chose to so do. Ib. 

8. Riparian proprietors: use of water from a river : imped- 
ing navigation: injunction.—Where a railway company 
was, by its act, restricted from obstructing the naviga- 
tion of a river, or diverting any of the waters in it or 
which supplied it,— Held, that this provision only applied 
to the construction of the line, and did not restrict any 
rights which the company might possess as riparian pro- 
prietors. <ttiorney-General v. The Great Eastern Railway 
Co., Rolls, 23 L. T. R. 344. 

4. Held, also, that the right of a riparian proprietor is 
to take what water he requires for domestic purposes, 
and that the fact that the railway company did not re 
quire water for such purposes did not entitle them to 
take it for other purposes of a different character, such as 
for watering their engines. Ib. 


VENDOR AND PURCHASER. 

1. Conditions of sale: right to rescind: compensation.—A 
freehold estate containing valuable quarries of limestone 
and freestone was sold under conditions, one of which 
provided that the purchaser should be considered to 
have accepted the title, unless he should within a certain 
time deliver to the vendor some valid objection to the 
title, and that if any objection or requisition should be 
delivered and persisted in, the vendor shoul be a 
liberty to rescind the contract; and another condition 
provided that if any error should appear to have been 
made in the description of the property, or of the ven- 
dor’s interest therein, such error should not vacate the 
sale, but compensation should be given or taken by the 
vendor or purchaser as the case might require. On in- 
vestigating the title, it was discovered that an old deed 
reserved to the lord of the manor the right to the mines 
and minerals under a part of the property. The pur- 
chaser claimed compensation, which the vendor refused 
to give, and rescinded the contract. On a bill by the 
purchaser for specific performance, with compensation 
in respect to the rights reserved to the lord of the man- 
or, Held, that the purchaser’s objection was an objection 
to the title within the terms of the conditions, and that 
the vendor was entitled to rescind the contract. Maw- 
son v. Fletcher, Rolls, 23 L. T. R., 277. 

2. Specific performance: reference as to title: time for rait- 
ing objections. — A contract for the sale of real estate pro- 
vided that the purchaser should send in his objections to 
the title (if any) within a certain number of days after 
the delivery of the abstract, time being of the essence of 
the contract. The abstract disclosed an objection to the 
title, but no requisition was made about it. A decree 
was afterward made for specific performance of the con- 
tract, and an inquiry as to title was directed. Held, that 
it was then too late to raise the objection. Uppertony. 
Nicholson, Ch., 23 L. T. R. 343. 


WILI 
1. Construction : “ other surviving” read as “other.” —A 
teatator bequeathed his real and personal estate in trust 
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jr his four children A., B.,C. and D., equally, during 
their respective lives; and and after their respective 
deaths for such of theirchildren asshould attain twenty- 
me, or die under that age leaving issue, as tenants in 
emmon ; and in case of failure of such issue, in trust for 
the testator’s “‘ other surviving” children in like manner 
gstheir original shares were given. A. died in the testa- 
tor’s lifetime, leaving a child. B. survived the testator 
and died without issue. Held, that A.’s child was enti- 
fled to participate in B.’s share equally with C. and D., 
the words “other surviving”’ being construed to mean 
“other.” Re Arnold’s Trusts, Ch., 2% L. T. R. 337. 

2 Construction: gift to persons at twenty-one: gift over on 
death before legacy became “ payable.”’—A testator devised 
ral estate to trustees upon trust to pay the rents to A. 
daring his life, and after A.’s death to sell the same and 
to divide the proceeds of sale among A.’s children 
maming them), when and as they should respectively 
attain twenty-one; and if any of A.’s children should 
die before his share became payable, without leaving 
my child him or her surviving, then the share of A.’s 
dild so dying was to go to the survivors; but if any of 
A’schildren should die before his or her share became 
payable, leaving any child or children him or her sur- 
yiving, then the share of A.’s child so dying was to go to 
his or her children. One of A.’s children attained 
twenty-one, and died in A.’s life-time. Held, that the 
yvord “ payable” meant ‘vested,’ and that, therefore, 
theshare of the child who died in A.’s life-time was pay- 
able to his legal personal representative, and did not 
pass under the gift over. Haydon v. Rose, Rolls, 23 L. T 
R, 534. 

3, Signature cut out and replaced: presumption of revoca- 
tn, — A will which had remained in the testators’s cus- 
tody and was found in his repositories, had the signature 
mt out, but replaced by being pasted into its original 
place. Held, that, under the circumstances, the mutila- 
tion must be presumed to have taken place animo revo- 
andi, and that its mere simple restoration by being 
pasted in was not sufficient to resuscitate the will. Beli 
1. Fothergill and others, Prob., 23 L. T. R. 323. 

4. Construction : gift by implication: mis-statement: mis- 
take. — A testator, being possessed of a policy of assur- 
ance for 5002. on the joint lives of himself and his wife, 
fave all his personal estate, “‘ except the sum of 500/. pay- 
ible at his death, under a policy of assurance to his wife, 
and to which she is absolutely entitled under the said 
plicy,”’ upon trust for his wife for life, and afterward for 
his children. Held, that the 500/. receivable under the 
plicy was given, by implication, to the widow abso- 
lutely, Hall v. Leitch, Ch., 23 L. T. R. 298. 


——_- > __—__ 


BOOK NOTICES. 


The Bench and Bar of New York, containing biographical 
sketches of eminent judges and lawyers of the New 
York bar; incidents of the important trials in which 
they were engaged, and anecdotes connected with 
their professional, political, and judicial career; by L. 
B, Proctor, counselor at law. ew York, Diossy and 
Company, 1870. 

With few exceptions, the reputations of great lawyers 
ire bounded by the years in which they live. Their bi- 
&raphies are seldom written, and their names are only 
tought to mind as we turn the pages of the law reports. 
Hence, as has been before remarked in these pages, 
“when any member of the profession can break in upon 
this silence, and lessen the sin of this ingratitude and 
leglect, by shadowing forth the daily life of an eminent 
lawyer or jurist, we hail him as a benefactor.’”” However 
‘perfectly told, there is always a charm for a lawyer in 
the life-story of one who has won distinction in the pro- 
sion. The simple record of the studies and labors, 
the conflicts and difficulties, the trials and triumphs of 
ch men, in the actual battle of life, is like the touch 





les. It renews the strength, revives the flagging zeal, and 
rouses to higher and more persistent effort. There is no 
state in the union that has numbered among its bar more 
names deserving of remembrance, than has the state of 
New York. The Spencers, the Sandfords, Duer, Ogden 
Oakley, Butler, and scores of others, have won distinc- 
tion in the highest walks of the profession, and have 
passed away, leaving a reputation only traditional and 
evanescent. Mr. Proctor is, we believe, the first that has 
attempted to preserve the story of their lives, and to give 
their reminiscences a local habitation. The motive 
which has impelled him to this work is one that none 
of us can fail to honor, who honors his profession, and one 
which should meet with such favor as to encourage like 
undertakings in others. 

As a biographer, Mr. Proctor is not great. To write well 
the biography of one man requires abilities of no mean 
order, and to write well the biographies of many men is 
an undertaking which few men are equal to. We have 
neither time nor space at present to point out the merits 
or demerits of the book before us. They are both many 
and marked. We feel, as we turn over the pages, and 
read here a little and there a little, that the writer was. 
not in full sympathy with his subject; we feel an ab- 
sence of that inspiration which throws around the dry 
facts, color, and warmth, and life. We notice, too, in 
many places, that the style is feeble and artificial, and, 
sometimes, positively slovenly. For this, there is no 
excuse. Again, we find a tendency on the part of the 
writer to break out of the path of the story into “sub- 
lime parentheses ” — to drag in matters that should really 
have no place in the pages; and, anon, we are treated to 
a@ page or so of common-place generalizations, when we 
want only facts and gossip. But, notwithstanding these 
defects, and more like these, the work is interesting, and 
can not fail to prove useful. Mr. Proctor has written long 
after most of his subjects have passed from the scene, 
and we can very well understand how difficult must have 
been the task of gathering the material necessary for his 
work. That he has labored long, faithfully and con- 
scientiously we do not doubt. He may truthfully say, 
with that other biographer and historian, Maccabees: 
“If I have done well, and as is fitting the story, it is that 
which I desired; but, if slenderly and meanly, it is that 
which I could attain unto.” 

As a whole, the book will serve well to keep alive the 
memory of the noble dead, until, in some happier age, 
some legal Plutarch shall gather up the scattered threads, 
and weave a story of their lives that shall live while the 
profession lives. 


daries: together with such notes of 
enduring value as have been published in the several 
English editions, and also a copious analysis of the 


Blackst: 





"3 Co 


contents, and additional notes, etc. fl omas M. 
Cooley, Jay Professor of Law in th niversity of 
Michigan and author of ‘‘Constitutional Limita- 
tions.” Vol. II, including Books III andIV. Chica- 
go: Callaghan & Cockcroft, 1870. 


We seldom take up a volume of Blackstone’s Commen- 
taries without recalling the eloquent encomium of Lord 
Avenmore on their author: “ He it was who first gave to 
theiaw the air of ascience. He found it a skeleton, and 
clothed it with life, color and complexion; he embraced 
the cold statue, and by his touch it grew into youth, 
health and beauty.’’ Old Roger North remarked, in his 
“Discourse on the Study of the Law,’ that “‘ the specter 
that frights so stands at the entrance,” and wedo not 
wonder at it when we remember that the specter in his 
day usually assumed the shape of *‘ Coke upon Littleton.” 
But since then the magic of Blackstone has laid the spec- 
ter, and left the entrance the most delightful part of the 
journey. In the whole range of legal literature the stu- 
dent will be able to find no other book wherein are pre- 
sented the “ weightier matters of the law” in astyle so 
pleasant and perspicuous. 

It is sometimes urged as an objection to the study of 


mother earth to Antseus, in his conflict with Hercn- | Blackstone, that the changes which the law has under- 
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gone since the days when he wrote have rendered ob- 
solete much of the matter contained in his commenta- 
ries; but, as Chancellor Kent observed, while earnestly 
urging the study of these commentaries, ‘‘ what is obso- 
lete is necessary to illustrate that which remains in use, 
and the greater part of the matter in these volumes is law 
at this day, and on this side of the Atlantic.” To point 
out the obsolete, and to indicate the changes which the 
law has undergone, is the duty, and the sole duty, of 
those who edit these commentaries. When this is done 
accurately and judiciously, we have nothing more to ex- 
pect or desire, 

The most recent American edition, prior to the one be- 
fore us, was that of Judge Sharswood, and a very useful 
and acceptable edition it was. But the twelve years 
which have intervened between its publication and the 
present, have wrought important changes in the juris- 
prudence of both England and America, which claimed 
notice in these commentaries, and rendered necessary a 
new edition. We know of no one more fitted, by learn- 
ing and experience, to successfully accomplish such a 
task than Judge Cooley. His ability as a jurist and writer, 
and the experience which he has acquired as a professor 
of law in the University of Michigan, combine to render 
him especially adapted to the work of modernizing the 
edifice without marring its symmetry or destroying its 
simplicity. We have not been favored with the first vol- 
ume, and cannot speak definitely of its execution, but 
judging of the whole by the part before us, we do not 
hesitate to say that this edition is the best now extant. 
One very noticeable merit is, that it is not incumbered 
with such unwieldy annotations as have disfigured some 
of the former editions. Many of the notes of English 
editors, which it has been the custom to include in Amer- 
ican editions, have been omitted in this, and the original 
notes which have been added are, with but few excep- 
tions, short, and mainly confined to pointing out what is 
obsolete, and indicating the changes which the law has 
undergone. Weregret to notice that the origin of the 
English notes is not indicated by the names of the au- 
thors, as was done in Sharswood’s edition. It is often 
very desirable to know whether a note was prepared by 
Chitty, by Coleridge, by Christian, or by some one of the 
several other English editors, and we cannot help think- 
ing that the omission was a mistake. We are sorry, too, 
to miss Baron Field’s admirable analysis, which we had 
come to regard as an inseperable part of Blackstone. But, 
notwithstanding these, to our mind, defects, we heartily 
commend the edition to the profession as one of especial 
merit. 
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TERMS OF THE SUPREME COURT FOR DECEMBER, 


aa Monday, fey Term (Issues), Kings, Gilbert. 
— ; - “eed uit and Oyer and Terminer, Wyoming, 
niels 
~ Last Monday, Special Term, Monroe, Dwight. 
Last t Tuesday, Special Term, Albany. 
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LEGAL NEWS. 


Judge Jeremiah Sullivan, of the criminal court at Madi- 
son, Ind., died suddenly of heart disease on the 5th inst. 

The supreme court of South Carolina has struck from 
its docket the action involving the validity of the new 
bills of the Bank of the State of South Carolina. 

The United States district court for the first judicial 
district of Wyoming territory closed its session of three 
weeks on the 8th. 

An attorney was sent out of court in custody of the 
sheriff, a few days ago, in Cincinnati, for refusing to take 
his seat at the request of the judge. 

The Toledo. Wabash and Western Railroad is sued for 
$40,000 damuges, because its trains do not stop at Jackson- 
ville, Ind., “‘twenty minutes for refreshments,” as was 
the understanding when the depot and hotel were built. 
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In the New Jersey court of errors the well known Vap. 
derveer will case has been decided, after twenty yeary 
litigation, and the will, which gives the testator’s prop- 
erty away from the heirs and family, has been set aside, 

Chief Justice Pearson, of North Carolina, has submitteg 
a paper to the senate of the state concerning his own re. 
lations to the recent troubles, and his treatment of the 
habeas corpus cases which were brought before him, 


A telegraph from Rawlins, Wyoming, says that Judge 
Kingman has discharged the petit jury there, and fineg 
the jurors each ten dollars for indulging in a game of 
“seven up” in the jury room, while deliberating on 
case, 


The attorney-general of this state, acting under the 
power granted by Judge Leonard, of the supreme court, 
has commenced a suit to dissolve the Boston, Hartford 
and Erie Railroad Corporation, and to abolish the fran. 
chise. 

Matthew H. Pleasants, for some years past chief clerk 
of the attorney-general’s office, at Washington, has been 
appointed clerk of the United States court at Richmond, 
Va., and will resign his position in the attorney-general’s 
office. 


It is said that if all the law papers which have grown 
out of the McGarrahan case were bound together, they 
would make five hundred volumes the size of common 
law books; also, that the fees and costs, to say nothing ot 
bribes, would amount to at least $2,500,000. More than 
two dozen lawyers have been retained in it first and last, 


The suit brought by the government against Jay Cooke 
& Co., for the recovery of $18,000 in United States bonds, 
with interest since 1868, terminated on the 6th inst., after 
thirteen days’ trial, in a verdict of $23,630 for the govern- 
ment. The bonds were counterfeit, printed from a plate 
stolen from the treasury department, and were purchased 
from private parties by Jay Cooke & Co. 


Justice Hawley has delivered an opinion in the third 
judicial court of Utah, covering the rights of Mormon 
militia officers. The charge was, that the defendants, 
after Governor Schaffer had issued a proclamation for- 
bidding military gatherings, engaged in a parade in 
uniform, with music, ete. After a careful discussion of 
the definitions of treason, the prisoners ate held to 
answer the judgment of the grand jury, each in $2,00 
bail. 

From the annual statement transmitted to congress, it 
appears that the court of claims, during the year ending 
December 5, 1870, rendered judgment in 164 cases. The 
aggregate amount claimed by the parties bringing these 
suits against the United States was about $3,900,000. The 
total amount awarded was $931,387 —all in favor of the 
claimants, except in one case, where suit was brought 
against the United States for damages to the amount of 
$100,500, resulting from an alleged violation of a contract 
by the military authorities in Virginia. 

An important decision, in respect of bonds given to the 
government under the internal revenue laws, was de 
livered in the supreme court last Wednesday week, in 
the case of the United States against Hudson. The suit 
was on a distiller’s bond, which, instead of conforming 
to the form set out in the statute, provided generally that 
the obligor would conform to all present and future laws 
in respect of distilling, and which it was contended wis 
void, as not complying with the statute. The court, te 
versing the judgment of the court below, hold that, # 
the bond was voluntarily entered into by the defendant 
for a sufficient consideration, and contained nothing 
in itself illegal, it is valid and binding, although not in 
the form of condition that the statute prescribes. This 
renders valid a number of similar bonds which have 
been in suit in different parts of the country, and whieh 
many circuit jadges have declared to be void. Mr, Jus 
tice Swayne delivered the opinion of the court. 
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TO SUBSCRIBERS. 
Those whose subscriptions end with the current vol- 
sme, and who wish to continue the Law JouRNAL, should 
remit before the close of the year. 
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TO ADVERTISERS, 


The number of the LAw JouRNAL for January 7th next 
yill be sent to every member of the profession in the 
untry. Advertisments for that number should be for- 
yarded at once, as the space is limited. | 


“The Albany Law Journal. 


ALBANY, DECEMBER 24, 1870. 


— 


THE LORD-JUSTICE-CLERK ON LEGAL 
EDUCATION. 

On the first of November, a course of lectures, 
tobe delivered under the auspices of the Edinburgh 
Juridical Society, was opened by the delivery of an 
address on ‘‘ Legal Education,’’ by the lord justice- 
derk (Lord Moncrieff ) as follows: 

“TI cannot say I am altogether at ease in the 
rmarks I am now to make to the audience I see 
around me. I had supposed I was only to speak to 
the members of the juridical society who were in 
the course of legal education; but when I looked at 
those benches I began somewhat to tremble at the 
tak I had undertaken; and if, therefore, I speak 
with a tone of experience and age which they may 
think not altogether suitable to my position, I can 
oly say it is not my fault, because I came here to 
lecture to the juridical society. I cannot, in the 
observations I am now to make, deal with the subject 
or with my audience on any other footing than as 
those engaged in the legal education we are now to 
consider. It is for their benefit the society is estab- 
lished, and for their benefit that this excrescence or 
episode on the ordinary business of the society has 
been devised. It is not a sentiment unworthy of 
attention, that the time which is to be spent in these 
stadies is time that may be well cultivated by the 
stadent of law. ‘Lost opportunities,’ it is true, is a 
commonplace theme of retrospect in all positions of 
lif. We think it would have been so easy by a few 
more months or hours of assiduous stndy, by a little 
better cultivation of the advantages which we have 
possessed, by the sacrifice of a few idle hours at the 
time when idleness was possible—to have come so 
much better prepared for the contest than we have 
done. The country over which we have traveled 
seems so different when we look down upon it from 
the height of advancing years; the retrospect is so 
different from the prospect; the things which in the 
confidence, or the presumption, or the ignorance, of 
youth we had disregarded as trivial, begin to loom 
out in our memories in so different, but so much more 
just, proportions, that I think it is not an unusefal 
tak in those who have gone through the practical 
part of life, to recall, for the benefit of their younger 
brethren, those lessons of experience, the use of which 
we only learn by the result. Though that is true, 
there is iust one other remark of a genera! kind that 




















I would make. While, on the one hand, there is no 
doubt it is the uniform experience of life that we find 
ourselves running after neglected fragments and 
units of time, and never overtaking them, and only 
regretting what we cannot recall; on the other hand, 
any man who has had reasonable success in life must 
have found that he owed at least part of it to some 
result of desultory and accidental study —some sub- 
ject or theme pursued to fill up a tedious hour or a 
heavy angle of time, but which, like the acorn 
dropped at random into the ground, has vegetated 
and brought forth luxurious fruit. And if seeds 
thrown in that random way can become in the end 
so productive, what may we not expect if our minds 
are cultivated according to the rules of good hus- 
bandry and according to the rotation which those rules 
should suggest? It is with the view of making a few 
observations on that rotation and those rules that I 
present myself here to-night. [Applause.] The first 
sentiment which naturally occurs in discharging that 
duty is the enormous extent and magnitude of the 
field. What we have to consider is the necessary 
training for a finished lawyer ; and, indeed, it is very 
difficult to limit the field, or to say what may not be 
embraced in it. Now, Themis has never been a very 
well appreciated divinity by the outer world. She is 
supposed to be somewhat hard-featured and strong- 
minded, and to bestow an unusual amount of benefits 
upon her votaries, to the exclusion of all others. But 
if she is looked at nearer, and to those that are 
admitted within the charmed circle, she is not dull 
and crabbed, as vain fools suppose. The science 
of law is, in truth, the science of living. There is 
nothing so minute, there is nothing so great, there is 
nothing so simple, in the social relation of man to man, 
there is nothing so mighty in the relations of nation 
to nation, that is not ruled by her and subject to her 
sway. [Applause.] You find her influence every- 
where; at kirk and market, at births and burials, at 
the coronation of princes, at the funerals of paupers, 
her footsteps are found; and although she may be 
repellant in the first aspect, still she can, on occasion, 
woar with becoming dignity ornaments culled from 
the whole pantheon of the muses. There is nothing 
in social, in political, in scientific life, which may not 
be subservient to her ritual, and tend to the pomp 
and the power of her culture. The student of law, 
therefore, ought to bring to the porch of the temple a 
full armory of general knowledge. Iam not going 
to dilate upon this subject, because that is not the 
proper theme I have come here to speak on; but I 
need not say that general education lies at the very 
foundation of success in the great study of which I am 
tospeak. What that should be it is impossible to say, 
because, as I have said, nothing comes amiss. There 
is no department of intellectual culture that may 
not be available, and that is not important for the 
study and practice of the law. There is no depart- 
ment in science or in art, there is nothing in the whole 
range of human knowledge, that may not be found 
available, and is not a desirable training for tho 
lawyer. I say nothing, either, of the humanizing 
and liberalizing effect of general knowledge; but 
there are one or two departments of which I shall 
simply say a word, because the want of them hangs 
like a ciog around the lawyer auring nis whole. 
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career, and compels him to drag a lengthening chain. 
In the first place, there is classical knowledge. Good 
lawyers—I had almost said great lawyers— there 
have been, whose classical knowledge has been defi- 
eient. But, on the other hand, it is utterly impossi- 
ble to lay out a good and due curriculum of study for 
the legal student, unless you presuppose a competent 
knowledge of the ancient languages. Latin, in par- 
ticular, is the language of the jurisprudence of the 
world, and although it may be had at second hand, 
still the amount of labor which the absence of the use 
of that familiar weapon necessarily entails, renders it 
of the last consequence that, before starting on his 
legal career, the law student should be able to manip- 
ulate the language of Rome with such ease as to ren- 
der it no part of the toil of his study to read in that 
language. The other observation I would make, is, 
that the study of modern languages is daily becom- 
ing of more importance, for Latin is no longer the 
common medium of the world, and the new juris- 
prudence that is arising in France, and especially in 
Germany, and the profound writers in those two 
countries, have given the legal world such stores 
of learning in their own vernacular, that a 
man, in order to be a fully accomplished law- 
yer in these days, ought certainly to be able to 
avail himselfof their labors. I speak from experience, 
because I have felt the want of knowledge of German, 
in the course of my legal investigations, the greatest 
possible drawback, and I am certain that the next 
generation will feel it even more keenly than ours. 
[Applause.] But, of course, that is not within your 
scope. I presuppose that these accomplishments 
have been attained ; and I go on now to consider what 
a due curriculum of legal study ought to embrace. 
As I said before, it is very difficult to know where to 
begin; but it seems to me that the accomplished law- 
yer ought to be cultivated, and to excel in three sepa- 
rate intellectual branches. His gifts should include, 
first, knowledge; second, reasoning; third, expres- 
sion. He must have all these three, and have them 
in considerable perfection. Reasoning or logic with- 
out law is of very little avail to the lawyer; because, 
though his logic might move the world, he has not got 
the Archimedian stand-point to bring it to bear. No 
doubt, sometimes, the counterfeit for a little while 
will take the place of, and pass current for, the genu- 
ine coin; and logic without law may, at first sight, 
seem to succeed, but if it does succeed, it is only labor 
and sorrow, and irrepressible dread of impending 
detection. And, therefore, logic without law, reason- 
ing without knowledge, is vain to make an eminent 
lawyer; but, in the same way, knowledge without 
logic is equally vain; man may be crammed to the 
very roof with learning, and may know as much as 
or more than any German philosopher ever did, but 
if he has not got the means of mechanism by which 
to make that available in the shape of logic or reason- 
ing, his learning will be ot no use to him whatever as 
a lawyer, whatever other effects it may have in the 
cultivation of his mind. The third of these qualities, 
expression, is just as important, just as useful, and 
just as essential, as the other two. I have known 
men of great learning, and of great intellectual power 
and acuteness, who yet found it difficult to bring 





_ either the one or the other to a practical bearing, 
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simply because they were incapable of clear, lueid, 


forcible expression. These are the three themes that 
Tam going to saya few desultory words upon to-night, 
In this way the lawyer, in the first place, must be 
master of one of the largest fields which the human 
intellect can study — he must combine the advantages 
of the historian and the philosopher. In the second 
place, he must have his intellect cultivated so as to be 
master, not only of those habits of generalization that 
are characteristic of mental philosophy, but also of 
the more precise modes of induction and analysis that 
are peculiar to the exacter sciences; and then, when 
these are acquired, he must have, over and above, the 
gifts of the orator and the author. He must be able 
to speak and to write; he must have the command 
of eloquence, or, at all events, the command of ex- 
pression. My theme, therefore, if I were to go 
through it all, would really be a treatise on some of 
the most important and the highest intellectual phases 
of mankind; but, of course, I can only say a few 
words upon these things which go to create an accom- 
plished lawyer. I will speak, first, upon the course 
and curriculum of legal study; second, upon legal 
dialectics; and third, upon public or forensic speak- 
ing; and I hope that some of the hints I shall throw 
out may tend to suggest trains of reflection that may 
be profitable and pleasant. If, by any chance, there 
should be among the audience any to whom it 
might occur that they had heard something of the 
kind before, I can only beg of them, if it dwells in 
their memory, to forget it at once, and believe 
that this is the first time I have ever addressed 
them. [Laughter.] As to the legal curriculum: 
where are we to begin? Pope talks about self-love 
stirring the water — 

‘As the small pebble stirs the peaceful lake, 

The center moved, a circle straight succeeds; 

Another still, and still another spreads; 


Friend, parent, neighbor, first it will embrace— 
His country next, and next the human race.’ 


That strikes me as not a bad definition of a curricu- 
lum of the law faculty — beginning with the domestic 
relations—my friend, Mr. Fraser, and the domestic 
relations — [laughter]— going on to our country next, 
which may be supposed to embrace Scottish jurispru- 
dence in its whole circle, feudal and commercial, and 
then the human race may represent effectually the 
law of nature and nations. But the division that 
rather occurs to me as better, is, one which was sug- 
gested by one whose name I bear, and whose memory 
I am glad to think still dwells in the minds of his 
countrymen, as eminent in that profession of which 
he was so long so ardent a member. [Applause.] Lord 
Moncrieff once projected a great work, which never 
went further than a mere outline. It never went 
beyond a mere table of contents. I greatly regret 
that it did not, for it seemed to me to be conceived in 
so large a spirit, and to embrace so wide a scope, 
that it probably would have been, if it ever had 
been executed, a valuable contribution to our 
legal work. The order in which that work ws 
to have been executed was the following: The law 
of nature and nations; from that descending 
European municipal law, ancient and modern, com- 
prehending, first, the civil law; second, the common 
law, and third, the general principles of the juris 
prudence of modern Europe; then constitutional 
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law, embracing the constitutional law of Great 
Britain, and also embracing the constitutional Aw 
of Scotland; while the next division was the Scottish 
municipal law, including teal ptoperty, mercantile 
law, law obligations, personal obligations, and crimi- 
nal law. That seems to me t be an exhaustive and 
important division of the various branches which a 
man, wishing to be an accomplished lawyer, should 
stady; and f think there is something to say, 
both on philosophical and historical principles, for 
the mode in which the division is made. It may be 
ébjected, no doubt, that, while the law of nature 
anquestionably lies at the foundation, that which 
we call the law of nations, in its more modern 
sense, is a plant of modern growth, and that, con- 
sequently, in the division, it ought not to precede 
the particular systems, the study of which is neces- 
ry. But I rather think that the division pro- 
ceeds upon sound philosophical principles. There 
js, first, the law implanted by the Creator in our 
onsciences, and written there by the finger of God, 
which lies at the foundation of all society, and 
isthe mainspring by which human communities are 
kept together and moved; there is, second, those 
laws that are not prescribed by specific authority, 
but are raised upon the good-will’ and comity of 
various combinations and communities of men, with- 
out any thing but their good-will or strong arm to 
put them in force; aud there are, third, those laws 
that are prescribed by the authority of a special com- 
munity, to which that special community gives obe- 
dience, and which do not extend beyond its territory. 
But, whatever may be the philosophical division, I 
think that the scope of these heads embraces substan- 
tially that which is necessary, useful and important 
for the study of the law. I would call attention par- 
ticularly to the division of the law of nature and 
nations, as preceding the study of the municipal law ; 
and, in the same way, to the study of the ancient 
laws and the European constitutions, as preceding the 
study of our own, mainly because I think that the 
tendency —and especially of our present generation 
—is rather to neglect the fountain-head, and to draw 
our supplies from the broad and wide, although 
sometimes shallow and sometimes muddy, stream or 
river of modern precedent. In fact, what may be 
lled the classical age of Scottish law is gradually 
waning away under the pressure of two most 
important and estimable works—I mean Shaw’s 
Digest and Macpherson’s Reports [laughter] — most 
estimable works, as I have said, in their way. It 
May not be uninteresting to compare the gradual 
alteration — the transition from the purely classical 
age down to the present somewhat utilitarian age 
of Scottish law. Craig’s work, ‘De Feudis,’ for 
instance, reads, in many parts of it, like a classical 
romance. He hardly ever quotes a case. There 
was no digest in his days, I suppose, and no 
current reports. He puts some cases in which 
he himself was engaged, and, when he puts them, 
he tells the story with all the enthusiasm of a 
Writer of a novel, and draws his illustrations from 
ancient and modern lore. He draws them from 
the laws of Europe at his time; and from the 
great jurists on the continent who had gone before 





him. When Stair wrote, which was very consider- 
ably later, the precedents were beginning to come 
into play ; but that great and wonderful work of his— 
for it is one of the greatest treatises that ever was writ- 
ten—has most extraordinary harmony and sym- 
metry. He begins by laying his foundations deep in 
the soil of ancient law; and he raises his structure 
story by story, strengthening it as he goes by the 
citation of juridical authority, and then showing how 
the decisions of the Scottish courts squared with the 
principles he had learned in the school of European 
jurisprudence. What I am saying may be very well 
illustrated by comparing Stair’s work with another 
very great and lawyer-like work — a work worthy to 
be put alongside with the great writer of ‘The Insti- 
tutes’ — I mean Mr. Bell’s Commentaries. The con- 
trast is immense. Mr. Bell is hard, strong, satisfac- 
tory, and clear; but, with him, Themis does not 
appear in her holiday garb, but in her ordinary work- 
ing dress, There is not a shred or rag of ornament to 
commend her to any but a purely legal writer. I do 
not say that that is a matter to be regretted. It is the 
necessary consequence of large and multiplied trans- 
actions, of increased population, of larger communi- 
ties, and, of course, a far greater number of legal pre- 
cedents. In addition to that, it is perfectly true, that 
writing from mere authority, writing from general 
principle, endeavoring to maintain a proposition in law, 
simply on the ground that other great legal thinkers 
had thought so and said so before, is, in one sense, infe- 
rior to the reference to authority and precedent, for, 
if you can quote authority and precedent for that 
which you wish to solve, the thing is solved 
already — namely, by the promulgation of the pre- 
cedent, which is law —and solved more satisfactorily 
and more completely if you can find the precedent 
than by the citation simply of the opinion. But I 
need not say, that although that is perfectly true, there 
is something fallacious in the reply that I have thus 
suggested. If you can find authority and precedent 
that exactly square with the case you have in hand, 
well and good; but the thing happens in nine cases 
out of ten that the precedent does not entirely meet 
the circumstances which you wish to solve; and then 
you are thrown back upon your legal principle. But 
if, in the mean time, the large principle has van- 
ished —if the ancient learning has gone, if by trust- 
ing to our systems at hand we have neglected the old 
fountain— then, of course, our jurisprudence will 
degenerate and decay. The termination of the clas- 
sical school of Scottish jurisprudence, I think, has 
been witnessed in our own day; and it was termi- 
nated by a very simple alteration in our forms—a 
very necessary and useful alteration— but it carried 
with it some drawbacks, I mean the abolition of 
written pleadings in the court. There is no doubt it 
was absolutely essential, for time was too short for 
these written pleadings in the rapid movement of 
society in the present day. Transactions go on 
so much faster than they did; things are carried 
out so much more quickly; communication 
between one part of the country and another is 
s0 much more constant, that we could not afford 
to wait for the lengthened pleadings which our fore- 
fathers had. But I fear we have lost a great deal ; 
and, in order to make up for that loss, Iam anxious 





-to impress upon the juridical society the importance 
of going to the active work of the law well prepared 
and well furnished with all those ancient stores of 
which our forefathers availed themselves so much, 
although in the present mode of practice there is not 
so much opportunity for their display. But any one 
who looks at the writing papers of the last generation 
of great lawyers —of Thomson, of Cranston, of Clerk, 
of Moncrieff — will find in them an amount of re- 
search, and an amount of solid learning, which, I am 
afraid, would put many of us to shame, and which, 
I suspect, it would be very difficult indeed to parallel 
in our modern times. At all events, there was, at one 
time, the means and opportunity of study of that 
kind which our present forms and system hardly 
admit of. I have made these observations as my first 
reason for placing at the head of the curriculum, at 
the starting point, the law of nature and nations. My 
second reason is this: that in the general progress 
of events nowadays the law of nations is assuming 
very large and very important proportions, both in its 
public and private aspect. The regard which one 
nation is to pay to the laws of another, the rules upon 
which one nation is to be guided in its communica- 
tions with, and its estimate of, the political and social 
condition of another, are necessarily becoming every 
day more important questions in Europe; for our 
means of communication now have entirely altered 
the face of the social relations of one state to another 
in Europe. At this moment our dreams of peace 
have been rudely broken; we have been woke out of 
our idea that we might 


P ‘ Hang the trumpet in the hall, 
And study war no more,’ 


and I think it would be well if the rising generation 
of lawyers resumed a little of that lore which their 
forefathers were unhappily obliged to study, and 
knew something even of the old traditions of the 
laws of war. There is this peculiarity in Lord Stair’s 
‘Institutes,’ that he alone, of any of our writers, 
treats on that subject. Lord Stair was a very con- 
siderable international lawyer, and his chapter on 
‘ Reprisals’ contains the germ of the solution of many 
of the problems that have occurred in modern times. 
It is interesting and suggestive, that, in the debate 
upon the rupture between our government and the 
Brazils, six or seven years ago, the crown lawyers 
could find no authority on the subject. It was a 
question about the obligation of a foreign state to 
look after and secure vessels belonging to a friendly 
foreign state wrecked upon its coast; and I pointed 
out to the attorney-general, Sir Roundell Palmer, a 
passage in Lord Stair, which exactly, and with the 
most precise and clear words, solved the very ques- 
tion which we were anxious to have settled. [Ap- 
plause.] And the reason of it is plain enough. 
Lord Stair not only wrote at a time when there was 
war between Holland and this country —two great 
maritime powers— but he wrote in Holland, where 
he had the opportunity of seeing the other side of 
the question, and where this matter was at that 
time very greatly agitated. But, be that as it may, 
Lord Stair’s work is the only one, I think, in the 
law of Scotland which deals with these questions. 
They may come to be very important if we ever 
have a great war. I trust we never shall, in our 
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time ; but no man can tell what events may bring 
round, and we have seen already that, even when the 
sky looks clear and unclouded, the thunder-cloug 
may come in the twinkling of an eye. We cannot 
tell what may come, and I think the study of those 
laws which were so interesting and important sey- 
enty or eighty years ago may again become interest- 
ing and important to the lawyers of these days, and 
probably upon a much larger scale than any thing 
our forefathers were acquainted with. There is 
another subject connected with this question of inter. 
national law, on which I shall only say a word, but it 
is a very important and weighty one. I think that, 
in the relations of European states in the future, the 
position of neutrals will require to be very carefully 
considered. Things are greatly changed in that 
respect since the days when the great writers on 
international law published their works. In those 
days a neutral was generally a weak and despised 
state. The Romans had no word for a neutral at all, 
They knew nothing in mankind except their allies on 
the one hand and their enemies on the other. The 
socius and the hostis were the only relations they 
knew, and such a thing as a neutral was not to be 
found in their vocabulary. Even Grotius, in his day, 
did not use the word “neutral,” but called the state 
that did not take part in the war medius. He speaks 
throughout of medii, showing plainly that the condi- 
tion and position of the neutral at that time was 
scarcely recognized ; and Machiavelli, when he wrote, 
advised his prince by no means to be neutral —it was 
the very worst thing he could possibly do— for if he 
were neutral he might be quite sure of this, that he 
would make an enemy both of the vanquished and 
the victor. The victor would never forget that the 
neutral had not helped him in his day of adversity, 
while the vanquished would be glad to see the neutral 
in as bad a plight as himself. I shall not say more on 
that point, lest I should trench somewhat on political 
ground; but I may remark, that one recommendation 
of the study of international law, to the student who 
comes fresh from his classical and more liberal studies, 
would be, that it is a less violent transition than the 
more concise utterances of the ‘Institutes’ and the 
‘ Pandects,’ and the orthodox and sensible pages of 
the writers I have before alluded to. In the study 
of international law there is involved the whole of 
history, ancient and modern, and, besides, it is a less 
dry and crabbed study than the more precise doc- 
trines of the law. 
(To be continued.) 


——_—__—~ew- —_—_ 


SYLLABUS OF LECTURES ON CRIMINAL 
LAW. 

Through the courtesy of Prof. Edmond H. Bennett, 
of the Harvard Law School, we are permitted to pub- 
lish the following syllabus of his lectures on criminal 
law. The student will find it a valuable aid in the 
prosecution of a course of reading on that subject, and 
the practitioner may also find its references to the 
leading cases of value in the investigation of questions 
of criminal law: 

I. Nature and definition of Crimes, as distinguished 
from private wrongs, or mere civil injuries ; Attempts. 
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Il. Crimes arising from mere Negligence. 

Ill. Liability of particular persons for Crime. 

IV. Mode of Prosecution; General Requisites of 
Indictments. 

V. Arrest of Persons committing Crimes; with or 
without a warrant. 

VI. Right to Bail. 

VII. Grand Jury ; its origin and proceedings. 

VIII. Trial by Jury; Right to judge of the Law; 
Unanimous verdict. 

IX. Burden of Proof; Effect of Presumptions; 
Sanity and Malice; Reasonable Doubts. 

X. Former Acquittal or Conviction; Once in Jeop- 
ardy. 

XI. Right of Appeal; New Trial; 
Writ of Error. 

XII. Conviction and Sentence ; Pardon; Execution. 


Exceptions ; 


I, NATURE AND DEFINITION OF CRIMES. 


And herein of, 1. The criminal Intent. 2. The overt 
Act. 8. Attempts tocommit Crime, 3 Greenl. Ev. 31; 
4Bl. Com. 5; 4 Steph. Com. 94; 9 B. and C. 594. 

1. Of the intent.— Cases of Accident or Mistake. 
Cro. Car. 538; Foster, C. L. 265; 7 Humph. 150; 
14 Gray, 68. 

Acts done willfully, though under a mistake of legal 
right. 7 Met. 472; 2 Allen, 512. 

The law infers the intent, if a wrongful act be done 
intentionally, without just cause or excuse. This is 
very important. R. and R. 207; 9 Met. 93; 4 Gray, 36, 

Although there be no real design to do a final wrong. 
2 Moody, 30; 2 Parker, 28; 11 Humph, 159, 

Not necessary the intent be to do the very act ac- 
complished. 1 Moody, 93; 2Strobh.77; 33 Eng. Law 
and Eq. 567; 7 C. and P. 438; 6 id. 161. 

Ignorance of the law no excuse. R. & R.1; Bell, 
303. 

2. Of the overt Act.—“ Having” or “ Keeping.” 
$Greenl. Ey. 32; R. and R. 184, 288; Jebb, 48; 16 Eng. 
Law and Eq. 380; 2 Mass, 138. 

“ Procuring and Obtaining.” R. and R. 308: 33 Eng. 
Law and Eq. 854. 

Words or Letters may be sufficient: Acts. 2 East, 
5; 6 id. 464; 4 Hill, 133; 2 Wheeler, C. C. 226; 13 
Mass. 356. 

Acts must in their nature be adapted to do an in- 
jury. 18 Ohio, 32; 8 Ind. 524; R. and R. 95; 11 Ala. 57; 
2M. and R, 89; 2 East P. C. 953. 

Breach of contract no crime. 
3id. 189; 1 Ld. Raym., 366. 

Although accompanied with deception. 2 Burr. 
1125, 1130; 1 Cowper, 322; 2 Strange, 866; 6 Mass. 72; 
1 Starkie, 402; 1 Wilson, 301; 3 Burr. 1697; 1 Salk. 
379; 2 Watts and Serg. 408; 1 C. and P. 661. 

Nor iradulently obtaining another’s business papers. 
1 Mass, 137; 7 Johns. 201; 14 Johns, 371; 1 Breese, 66. 

But cases of fraud are much modified by statutes. 

Nor injury to one’s business, comfort and happiness. 
6 Mod. 99; 1 Ashm. 46; 3 Salk. 191. 

Nor to reputation by oral slander. 
1 Ld, Raym., 153. 

Nor the mere injury to real estate. 3 Burr. 1688, 
706, 1731; 2 Halst. 426; 4 Dev. and Batt. 192; 8 Leigh. 
19, 

Unless it tend to a breach of the peace. 4 Cush. 


1 Salk. 150 and 379; 


3 Salk. 189, 190, 





141; 3 Missouri, 91; 5 N. H. 549; 10 Ired. 234; 1 
Greenl. 22; 8 Gratt. 708; 5 Binn, 277. 

Nor injury to personal property. . 10 Yerger, 26; 2 
Cox, C. C. 340; 1C. and P. 658; 1 Cox C. C. 78; 3 id. 573. 

Quere, if done maliciously. 

Nuisance to few persons only not indictable. 8 T. 
R. 634; 4 Esp. 200; 6 C. and P. 291; 6 Rand. 726; 6 
Cush. 80; 36 Geo. 280. 

8. Of Attempt to Commit Orime,—A direct attempt 
by a sufficient overt act to commit crime, is itself a 
crime. Caldecott, 397; 6 Cox, C. C. 463; 2 Carr. and 
Kir. 846; 6 C. and P. 368; 7 id. 796; Leigh and Cave, 
140. 

But the act must be directly, and not merely re- 
motely leading to the commission of an offense. 
9 C. and P, 523; 9 Cox, C. C. 103; Parke, B., in 33 Eng. 
Law and Kq. 540; 1 F. and F. 512. 

Rex v. St. George, 9 C. and P. 483, very far one 
way; Griffin v. The State, 26 Geo. 493, the other. 

Quere. Can a person be convicted of an attempt to 
steal by thrusting his hand into another’s pocket 
which has nothing in it. 

Il, CRIMES ARISING FROM MERE NEGLIGENCE. 

1. Negligence of commission. 2. Negligence of 
omission. 3. Negligence of party injured. 

1. Commission.—Negligent driving, etc. 7 C. and P. 
499 ; 1 Lewin, 168; 9 C. and P. 672; 2 Cox, C. C, 273; 10 
id. 102. 

Negligent discharge of firearms. 
Parker, 16; 5 Allen, 507; 9 Pick. 1. 

Negligence in games, sports, ete. 2 Lewin, 217; 3 
C. and P. 211; 1 Lewin, 179. 

Negligence in one’s labor as mechanic, laborer, etc., 
8 C. and P. 163; 1 Lewin, 180. 

Negligence in dispensing medicines, 
4 F. and F, 920. 

Negligence in physicians, ete. 5 C. and P. 333; 1 
Lewin, 172; 4 C. and P, 407; 2 Lewin, 196; 2 Moody 
and Rob. 405; 4 C. and P, 398 and 423; 2 Mood. and 
Rob. 107; 1 Lewin, 181; 3 C. and K. 202; 1 Moody, 
846; 1 F. and F. 521; 2 id. 201; 1 id, 355, 519. 

American rule apparently rather less stringent. 6 
Mass. 134; 8 Missouri, 561. 

Neglect to maintain one’s wife, children, appren- 
tices, etc. 1 East, P. C. 226; 1 Leach, 137; Russ and 
Ryan, 20; 7 C. and P. 455; 8 id. 153, 425, 611; 20 Eng. 
Law and Eq. 591; 1 C. and M. 164; 1 C. and K. 600; 2 
Scam. 269; 3 Foster, 355; 2 Cox, C. C. 285. 

If death intended, it is murder, otherwise man- 
slaughter. 4 Cox, C. C. 455; 10 Cox, 547, 569; 8 C. and 
P, 425. 

The strict legal duty of maintaining must exist. 
2C. and P. 449; 9 Cox, C. C. 123. 

2. Negligence of Omission.—7 C. and P. 153 and 155— 
contra. But see 3 C. and K. 128; 2C. and K. 368; 3 
Cox, C. C. 191; 3 Vroom, 168; 4 F. and F. 504; 5 Mc- 
Lean, 242; 2 Blatchf. 528; 7 C. and P. 213. 

Duty omitted must be the direct, and not merely 
the remote, cause of the injury. 24 Eng. Law. and 
Kq. 190. 

8. Negligence of Party Injured no Excuse.—2 C. and 
K. 230; 3 Cox, C. C. 439; 1C. and P. 320; C. and M. 
284, 
If party injured neglects his wound and dies in 
consequence, the party inflicting the wound is never- 


1 Strange, 481; 2 


1 Lewin, 169; 
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ought to have very little consideration in these days, 


theless responsible. 2 Allen, 136; 1 Ashmead, 289; 
17 Ala, 5384; 4 McLean, 464; 1 Hast, P. C. 5,2 118; 
2M. and R. 351; 1 Jones (N. C.), 267; 3 Cush. 181. 

To hasten the death of a person who is suffering 
from a fatal disease, is a homicide as much as if the 
person were in good health: 1C. and K. 600; 2 Ala. 
275. 


(To be Continued.) 


SLANDERED CHASTITY AND SPECIAL 
DAMAGES, 


We had occasion, a few weeks since (ante, p. 309), 
to express the opinion that the existing law which 
prevents a woman’s recovery for slanderous imputa- 
tions upon her chastity, without proving special dam- 
ages, is simply barbarous. We have recently noticed 
an article in the Law Times — English —on the sub- 
ject, and which may be of interest to our readers, as 
it notices some of the English cases: 

“A case to which a correspondent refers as having 
been tried before Mr. Justice Lush, and in which his 
lordship was in doubt whether he could venture two 
allow a case to go on where a plaintiff, a woman, com- 
plained of a slander concerning her chastity, without 
proving special damage, illustrates, in the strongest 
possible way, the hardship of the law relating to that 
subject. It also proves the danger which aitends 
interference with existing jurisdictions. Formerly, 
there was a jurisdiction in the ecclesiastical court 





which might inflict a penalty upon any one slander- 
ing a woman by impugning her chastity. The juris- 


diction of those courts in cases of defamation has, 
however, been taken away by 18 and 19 Vict., c. 41, 
and there is now absolutely no remedy for such a 
wrong. 

“ Starkie refers to this injustice (Starkie on Slander, 
3d ed., p. 320). He there says: ‘ The necessity of prov- 
ing a specific loss falls with peculiar hardship upon 
unmarried females, who are thereby frequently de- 
barred from maintaining actions for imputations most 
unfounded and injurious. In no other case can it be 
more fairly presumed that the scandal, if believed, 
will produce detriment, than when an unmarried 
female is charged with incontinence ; and, therefore, 
in no other case is the plaintiff better entitled, in rea- 
son and good sense, to the benefit of that presump- 
tion, in order to obtain a remedy for that scandal; 
and, what is of infinitely more importance, an oppor- 
tunity of fairly meeting and rebutting the calumny.’ 
And he adds: ‘ No species of slander can be more 
cruel and malicious in its origin — none more perni- 
cious in its consequences; yet, as the law at present 
stands, words imputing unchastity to a woman, 
whether married or single, are not actionable unless 
some specific damage can be proved, or the charge be 
committed to writing. The suffering party, whose 
peace of mind is destroyed and prospects ruined, has, 
therefore, no remedy.’ 

“ Tt is observed by the same writer, that the courts 
have been overpowered by the weight of the authori- 
ties; but it would seem that no regard has ever been 
paid to the fact that the remedy in the spiritual courts 
has been taken away. The authority of Comyn’s 
Digest, relied upon by Cockburn, C. J., in Roberts v. 
Roberts, 38 L. J., Q. B., 249, is an authority which 





and all the older cases draw refined distinctions, which 
a strong court ought to disregard and find in favor of 
the justice which is so loudly proclaimed as opposed 
to the injustice of case law. For our present purpose, 
we shall not examine the old cases. We shall not, 
therefore, detail the various states of fact under which 
the judges have held that a plaintiff has just missed 
proving what is considered to amount to special dam- 
age in the eye of the law. There are two cases, how- 
ever, occurring within the last ten years, which illus- 
trate, in a way particularly strong, the miserable 
condition of the law on this head, and we shall refer 
to them principally for the purpose of giving the 
views of the profession as there expressed — of judges 
as eminent as ever sat on any bench. 

“The case of Iynch v. Knight, which went to the 
house of lords (9 H. of L. Cas. 559), was an action by 
a wife for slander, whereby she lost the consortium 
of her husband, The alleged slander imputed to the 
wife that she had been almost seduced by B. before 
her marriage, and that her husband ought not to 
allow B. to visit at his house. The ground of special 
damage alleged was, that, in consequence of the slan- 
der, the husband forced her to leave his house and 
return to her father, whereby she lost the consortium 
of her husband. But it was held that the cause of 
complaint thus set forth would not sustain the action, 
for that the alleged ground of special damage did not 
show (in the conduct of the husband) a natural and 
reasonable consequence of the slander. This judg- 
ment of the house of lords reversed the decision of the 
judges of the queen’s bench in Ireland, which fact 
Lord Brougham lamented in his judgment. Fore- 
most, however, that learned judge lamented the state 
of the law. He said (page 593): ‘I may lament the 
unsatisfactory state of our law, according to which 
the imputation by words however gross, on an occa- 
sion however public, upon the chastity of a modest 
matron or a pure virgin, is not actionable without 
proof that it has actually produced special temporal 
damage to her; but I am here only to declare the law, 
and, being of opinion that in this case the special 
damage relied upon arose, not from the natural and 
probable effect of the words spoken by the defendant, 
but from the precipitation or idiosyncracy of the 
plaintiff William dismissing the plaintiff Jane from 
his house, when he was only cautioned not to let her 
mix in society. I must, with sincere deference for 
the authority of the majority of the Irish judges, ad- 
vise your lordships that the judgment be reversed.’ 
It is again remarkable, that, at the close of his judg- 
ment, the noble lord again expressed his concurrence 
in the opinion of Lord Campbell, who died before 
judgment, as to the unsatisfactory state of the law. 
He concluded thus: ‘The only difference of opinion 
which I have with my noble and learned friend is, 
that, instead of the word “ unsatisfactory,” I should 
substitute the word “barbarous.” I think that such 
a state of things can only be described as a barbarous 
state of our law in this respect.’ 

“The other case to which we allude we have already 
cited, namely, Roberts v. Roberts, of which the head- 
note runs: ‘ Where words were spoken imputing un- 
chastity to a woman, and by reason thereof she was 
excluded from a private society and congregation of a 
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sect of Protestant dissenters of which she has been a 
member, and was prevented from obtaining a certifi- 
cate without which she could not become a member 
ofany other society of the same nature, held, that such 
result was not such special damage as would render 
the words actionable.’ The judgment of Chief Jus- 
tice Cockburn shows, in all its baldness, the iniquity 
of this law, and winds up with an appropriate con- 
demnation. ‘Iam of opinion,’ he said, ‘as the decla- 
ration now stands, no cause of action is shown, and the 
special damage which is set out, in order to make the 
words actionable, fails in having that effect. It is 
admitted, that, by the law as now settled, the loss of 
the consortium vicinorum would not be sufficient as 
special damage; and I am of opinion that the loss of 
membership in this society, either amounts to no more 
than the consortium vicinorum, or else that it amounts 
tothe loss of the nominal distinction that she was ena- 
bled to call herself a member of this society. There 
js, therefore, nothing to show a loss of any real or 
material advantage; and the plaintiff’s counsel has 
failed to make out that there has been any loss of the 
seat in the chapel, or of the opportunity of attending 
at the divine worship in that place. If there had been 
any thing substantial, or which, by right, could attach 
tothe membership of the society, and which the wife 
had lost by reason of the words spoken, I should have 
thought that sufficient special damage could be shown, 
and I think that the law is very cruel in preventing 
a woman, who has been thus wantonly slandered, 
from bringing an action for the purpose of vindicating 
her character; but, as the law now stands, and which 
Ivery much regret, such an action is not maintain- 
able unless some substantial or material damage can 
beshown to have resulted from the speaking of the 
words. If, upon inquiry, it is found there is any 
thing which can be averred sufficiently as special 
damage, the plaintiffs may have leave to amend the 
declaration; but, at present, we must give judgment 
for the defendant.’ 

“Mr. Justice Blackburn, whose adherence to strict 
legal principle at all cost is well known, thought ‘ it 
must be admitted that the law upon this subject does 
not stand upon a very satisfactory basis, (!) but itis clear 
that words imputing unchastity to a woman are not 
actionable unless special damage can be shown; and 
that can only be done by showing an injury to the 
material interests of the person slandered.,’ 

“ Apart from the general proposition under discus- 
sion, the legal principle as to what is necessary to con- 
stitute the damage which will ground an action, is 
opposed to every sense of justice. On the face of it, 
itis ridiculous that a person who has lost a dinner by 
reason of a slander may bring his action, as it was put 
in one case, while mental suffering or sickness, sup- 
posed to be caused by slander, will not support an 
action. Allsop v. Allsop, 5 H. and N. 534. 

“Tf ever a law required amendment, this does; and 
it would be a vast improvement on their present pro- 
ceedings, if some of the public men, who are urging 
on the rights of women, would give ear to such griev- 
ances as that to which we have referred — grievances 
which are obvious, and which loudly demand redress. 

“Since writing the above, a rule has been moved 
for in the queen’s bench, with reference to the case 
which caused our remarks, Mr. Justice Blackburn, 





in granting the rule, said: ‘It certainly would-be a 
very harsh law, if a charge of unchastity could be 
made against a young unmarried woman engaged in 
the instruction of youth, and that she should only be 
entitled to recover the exact amount of the pecuniary 
loss proved to have resulted from the charge. How- 
ever, as there are cases which would seem to go that 
length, you may take a rule nisi upon both grounds.’ 

“If the court proposes to proceed in the spirit of 
these remarks, the evil of which we have complained 
would be effectually redressed.’’ 


—————__ + > - —— 
THE “AMERICAN REPORTS.” 


It is about one thousand years since King Alfred 
gathered together and reduced to writing the customs 
of the Saxons, and laid the foundations of the com- 
mon law. At that day the only systems of law rec- 
ognized in christian Europe were those compiled 
from the code of Justinian. The barbarians of the 
North, though able to overrun and subdue the Roman 
provinces, were incompetent to frame laws for gov- 
erning the conquered territory, so they willingly 
accepted and adopted the legislation of the falling 
empire, and Rome bid fair to govern, with her juris- 
prudence, a civilization which should neither know 
nor care about her glory, her arts or her military 
power. 

But the Saxons, never having submitted to Roman 
arms, did not propose to accept the Roman law. 
What they would have done, if they had remained 
on the continent, is not doubtful, but, having passed 
over and occupied an island, surrounded by an ocean 
which was traveled, in those days, only by pirates 
and adventurers, they had, in the semi-civilization 
which succeeded the withdrawal of the ancient govern- 
ment, been able to build up a sort of unwritten code, 
incomplete and barbarous, indeed, but containing 
the fundamental principles of justice. And when, 
under the direction of an upright and enlightened 
monarch, this code was amplified, harmonized and 
reduced to writing, there resulted, if not an accurate 
and elaborate compilation, such as that on which Tre- 
bonian and his associates set forth the best fruits of 
the intellectual culture of ancient times, yet a system 
of rules sufficient for the government of a half-barba- 
rous people, and containing within it not less of jus- 
tice, and far more of liberty, than its more majestic 
pre‘lecessor. 

As we said, a thousand years have passed since the 
code of Alfred was framed. Upon it has been built 
the superstructure known as the common law, 
which, in one shape or another, is the fundamental 
law of seventy millions of civilized people, and enters 
into and forms a part of the law of a hundred and 
forty millions more. Time, experience, and the labor 
of able and cultured men have strengthened, enlarged 
and adorned it, until it surpasses in every respect the 
ancient model. It has shown its adaptability, not 
only to the wants of a barbarous age, but to those of 
a refined one, and its leading principles, unaltered, 
apply to and control the daily life of the people in the 
nineteenth century, as well and easily as they did in 
the ninth. 

There are, we suppose, to-day, about seventy-five 
tribunals of the character known as courts of last 
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resort, legally authorized, each within its own juris- 
diction, to determine and declare what is the com- 
mon law. Strictly speaking, perhaps there are in 
the world but two common-law courts from whose 
decision an appeal can never be taken, namely, the 
house of lords and the United States supreme 
court. Buta very small class of cases can ever reach 
either one of these last named bodies, so that by far 
the greater portion of the common law has been and 
is (to use a term not exactly proper but nevertheless 
true), manufactured by the others. 

About one-half of these tribunals are in the United 
States, the remainder being in England and her 
colonies. The colonial courts, being under the super- 
vision of the British privy council, can hardly per- 
haps be ranked with the state courts of our own 
country, which in every matter not within the provis- 
ion of federal law, are the final arbiters. 

In the United States, far more completely than in 
England, has been carried out the abstract idea of a 
complete division of the powers of government into 
legislative, executive and judicial, and their appor- 
tionmefit to different bodies. The executive. indeed, 
has, to a certain extent, been connected with the legis- 
lative, but everywhere, both in state and nation, the 
judicial power has been intrusted to an independent 
department, whose members have not only been 
excluded from the other departments during their 
terms of office, but have, in many instances, been 
precluded from even seeking for position in them. 
This circumstance has probably done much to avert 
the evils which, it was believed, would come upon 
those sections of our country where the judicial 
office has been filled by popular election. Be thatasit 
may, the judiciary in the courts of last resort of our 
several states are composed of men who, in ability, 
learning, and integrity, are not surpassed by the 
judges of the tribunals of any country. 

We have been led to these remarks by a somewhat 
careful perusal of some of the advance sheets of a new 
series of reports about to be issued in this city, under 
the style of “‘ American Reports,” and which, judging 
from what is before us, will meet a want which every 
member of the legal profession has, at one time or 
another, seriously felt, namely, the publication of the 
decisions of general interest made in the court of last 
resort in each state. Under the old Roman law, the 
decrees, edicts, responses and what-not, had become 
so voluminous that it was said that the advocate, to 
be perfectly prepared, must take into court a cart-load 
of books. We have got beyond that, and it will soon 
become necessary for a first-class lawyer to employ a 
freight train to transport his books of reference. We 
therefore rejoice in the appearance of any work whose 
tendency is to reduce, rather than add to, the size of 
the requisite train, 

Reported decisions are before us from four states, 
namely, Maryland, Massachusetts, Wisconsin and 
Iowa, The selections, so far, have been well made, 
and, from what we know concerning the experience 
and ability of the gentleman conducting the work, 
we have no doubt that the coming volume will be 
carefully gotten up. In reading these decisions, 
gathered, as they have been, from various sections of 
the union, we have been more than ever impressed 
with the remarkable uniformity with which, under 





varying circumstances and influences, the higher 
courts enunciate the general principles of law. The 
placing, side by side, as is done in the American Re- 
ports, cases of general interest, unincumbered by the 
chaff, the ephemera of practice and local statute decj- 
sions, brings home to every person the oneness of 
American law. How, during all the years of inde. 
pendent action, and not unfrequently of political 
alienation and sectional hostility, the bench of our 
several commonwealths should have departed so little 
from the first principles of our ancient law, can only 
be explained by that other fact, which is as clearly 
brought out upon the pages of these new reports, 
namely, the ability and culture of the American bar, 
Years ago De Tocqueville, who, through the experi- 
ence of a brief visit, knew us better than we knew 
ourselves, pronounced it his belief that the only 
power that could avert from our nation the dangers 
inherent in a popular government, and which he be- 
lieved were coming upon us surely and swiftly, was 
the influence of the American bar. That influence is 
already needed, and it can be exerted in no better 
manner than by courageously and unitedly standing 
up for the principles of the common law, yielding not 
one of them either to popular clamor or to party 
expediency. 


——__@——____. 


CURRENT TOPICS, 


We are glad to learn that the health of Chief Justice 
Chase continues steadily to improve. Beyond mere 
bodily weakness he is as well now as he was before 
the attack in August. Complete recovery seems still 
likely to be slow, but it is steady ; and his friends have 
great hope of seeing him yet on the bench of the 
supreme court before the adjournment of the pres- 
ent term. 


The adjourned meeting of the general term judges 
fer the adoption of new rules was held on Tuesday and 
Wednesday of this week. The results of their labors 
were placed in the hands of Presiding Justices Ingra- 
ham, of the first department, and Miller, of the sec- 
ond department, to be edited, etc. As soon as com- 
pleted by them, the rules will be published as a sup- 
plement to the LAw JOURNAL. We understand that 
the rule as to the admission of attorneys remains as 
heretofore — a law having been discovered (Laws 
1847, chap. 280), which prevents the judges from pre- 
scribing any term of study. We understand that the 
judges were unanimously in favor of a rule requiring 
a term of study, and that a resolution was passed ask- 
ing the governor to recommend the repeal of the act 
above referred to. 


The chambers of commerce, in several parts of 
England, are endeavoring to secure certain legal 
reforms, with a view to taking out of legal hands the 
settlement of mercantile disputes and trade differ- 
ences. The following are two of these proposed re- 
forms: First, the repeal of that section of the statute 
of frauds which requires a memorandum in writing 
of contracts made; and second, the establishment of 
commercial tribunals composed of mercantile judges, 
with, perhaps, a lawyer as presiding judge. We 
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should not suppose, looking at it from a business 
stand-point, that the first of these so-called reforms 
would be seriously opposed by the legal profession, 
as it will inevitably open a flood-gate of litigation 
which the statute has heretofore carefully kept 
dosed. The second is so unlikely to be brought 
about, that it is hardly necessary to risk an opinion as 
to its probable working and effect. 


A decision has just been made in England at nisi 
prius, on the question of uxorial necessaries, that 
deserves a place under the “ humorous phases of the 
law.” The established principle, that the debts con- 
tracted by the wife, to bind the husband, must be for 
such things as accord with the social condition of the 
wedded pair, has been enlarged by it so as to include 
whatever the loving matron may purchase for the 
gratification, direct or indirect, of her lord, or for the 
“promotion of domestic comfort or happiness.” In 
this case the articles purchased were “a seal-skin 
segar case and a seal-skin tobacco pouch,” and as 
they were presented by the wife, not to her husband, 
but to her paramour, with whom she eloped a few 
days after, we are quite at a loss to discover in 
what manner they added to the gratification of the 
husband or to “‘domestic comfort and happiness.” 
Mr. Justice Willes could understand and excuse the 
purchase of a gold pen, ‘‘a very useful thing;” but 
not the purchase of a gold pencil case. The learned 
judge thought that a double scent-bottle was “ not 
an article of domestic use,’’ “ but the article for going 
into crowds with.”’ While a guitar was held to be an 
unreasonable item of purchase, a piano was thought 
to be reasonable, ‘“‘ as calculated to promote domestic 
comfort and happiness.”’ 


In the last number of Howard’s Practice Reports, 
we notice the case of Certel and another vy. Wood, 
involving the very interesting question of property 
in oil paintings. The plaintiff Certel had ‘‘ composed 
and painted a picture intended to illustrate that par- 
ticular portion of the christian faith which affords 
the greatest comforts to believers; and borrowed, 
from one of the most beautiful hymns that piety has 
produced, a name for the composition, viz.: “‘ The 
Rock of Ages.” Certel had given to his co-plaintiff 
the exclusive right to reproduce the painting by 
chromo-lithography, or in any other manner except 
by a fac simile oil painting. The co-plaintiff had 
chromo-lithographed the painting, and his work, 
representing a long-haired lady, in a wet night-gown, 
struggling through the waves toward a yellow rock, 
with a cross on it, is in all the shop windows. The 
defendant had the bad taste to reproduce it in pho- 
tography, and this action was brought to restrain 
him. He demurred. This is all well enough, but what 
we wish to comment on, is, the manner of the report- 
ing. The report is conceived in a style much too 
common nowadays — that is, the advertising style. For 
instance, in this case, the report seems to be designed 
to air the brief of the plaintiff’s counsel, if brief is 
applicable to an elaborate argument covering thirteen 
printed pages of the report. All that we have of the 
brief of the defendant’s counsel is his name, which is 
vertainly brief enough. The opinion of the court is 





thirteen lines in length. Now, the long brief in ques- 
tion is a very interesting and learned one, and very 
sound, except in the opening sentence: “‘ The com- 
mon law has always given to every parent an exclu- 
sive right to control the multiplication of his own 
offspring’? —a principle more true in law than in 
physiology, as any married man can testify. But is 
it desirable that our profession should be called on to 
pay for such voluminous arguments in cases which 
the court treat with such significant brevity? 


——— ee em 


GENERAL TERM ABSTRACT. 
FIRST DEPARTMENT. 
SUPREME CouRT— NOVEMBER TERM, 1870. 


INGRAHAM, P. J., CARDOZO and BARNARD, JJ. 
ADVICE OF COUNSEL. See Injunction. 
BILLS, FOREIGN. See Notaries Public. 

CONSIDERATION. See Notes, 
CONTEMPT. See Injunction. 
CONTRACTS. 


1. Warranty. — The defendants undertook to send to San 
Francisco iron lying in Boston or New York, and a suit- 
able description so as to identify it was inserted in the 
contract. Held, that if the article was not at the place 
from which they were to transport it, they could not send 
it, and the omission would be no breach on their part. 
The language is simply descriptive, and does not consti- 
tute a warranty that the particular article existed. Rob- 
inson vy. Flint. Opinion by Cardozo, J. 

2. Deceit. —The gist of the action for deceit is the fraud- 
ulent intent with which the representation is made, and 
that intent is not established by proof merely of the fals- 
ity of the representations, but knowledge when made by 
the party making it that it was false, must be shown. Ib. 


Also see Insurance, 
COUNTERCLAIM. See Noles. 


DAMAGES. 


1. Can a free passenger recover.— The plaintiff took pas- 
sage on the boat of the defendants to New York. On 
reaching there she remained on the boat, and did not 
pass through the gate and pay her fare for the second 
trip. On her return her fingers were mashed between 
the sides of the boat and the slip, so as to cause their loss. 
Appeal from a judgment in her favor. Held, that as 
there was testimony on both sides as to negligence, and 
the weight was given by the jury to the plaintiff’s side, 
the appellate court cannot disturb their finding. The 
riding of the plaintiff upon the boat, after paying only 
one fare, will not prevent her from recovering damages 
for defendant’s negligence. The employees of the boat 
saw her there, and it was their business to demand her 
fare, if they intended to charge her. Their not doing so 
would not render her liable to be held guilty of negli- 
gence, or of being carried gratuitously, so as not to render 
the company liable for damages arising through negli- 
gence on their part. Judgment affirmed. Doranv. The 
East River Ferry Company. Opinion by Barnard, J. 

2. Mi e of a ges. —In case of a failure to perform 
acontract for the transportation of goods, where the 
party can send by another conveyance, then he must do 
so, and the measure of damages will be the difference 
between the price at which it was agreed to carry the 
property and the price which he was compelied to pay 
for its transportation. Grund v. Pendergrast, Opinion 
by Cardozo, J. 

8. Form of judgment. — The rule laid down in 7 Wallace, 
258, ‘‘ that, when obligations, made payable in coin, are 
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sued upon, judgment should be entered in coined dollars 
and parts of dollars, and should not be assessed in legal 
tender currency,” is not binding on the state courts, and 
is not the correct one, but simply leads to great incon- 
venience without any practical advantage. Ib. 


Also, see Injunction. 


DECEIT. See Contracts. 
DISCOVERY OF BOOKS, ETC. 


1. Nathan C, Platt sold to the defendant all his inter- 
est ina partnership between them. Action is brought 
by his representatives to set aside the sale, and have the 
property declared to belong to them and the defendant, 
jointly. Appeal from an order for discovering books and 
papers. Held, that the order should be reversed. Na- 
than C. Platt had put anend to his right to use the books, 
and they belong exclusively to the defendant, and no one 
else has a right to a general inspection of them. While 
the sale stands, the plaintiffs have no rights in the prop- 
erty. To grant a general inspection now would give to 
plaintiffs, before trial, what they can only claim when, by 
prevailing in the suit, the property shall be declared to 
belong to them and the detendant, jointly, and the part- 
nership be established. Platt v. Platt, Opinion by Car- 
dozo, J. 

2. Dissolution of partnership. — Case distinguished from a 
dissolution of partnership when one partner holds pos- 
session of the books for benefit of both parties, and can- 
not conclude the other from using them. Ib, 


EVIDENCE. See Notaries Public: Notes. 
INJUNCTION. 

1. Pending an action in which Ramsey was plaintiff 
and the Erie Railroad Company defendant, an injunction 
was obtained by the latter, restraining Ramsey from 
proceeding any further in the case, and from commenc- 
ing any other action for a similar purpose. After this 
injunction had been served on Ramsey, certain papers in 
the suit of Ramsey v. The Erie Railroad were served on 
the defendants therein, and an order granted requiring 
them to show cause why a certain order theretofore 
granted in the canse should not be continued. This or- 
der was granted, and thereupon an action was begun by 
the Railroad Company v. Ramsey, and an order granted, 
requiring Ramsey to show cause why he should not be 
punished for contempt; and on the hearing he was 
adjudged guilty of contempt for disobeying the injunc- 
tion order, and a reference ordered to ascertain the dam- 
ages. Referee reported damages at $5,325, which report 
was confirmed, and a fine for that sum imposed, from 
which order defendant appealed. Held, 1. That the pro- 
priety of the order of injunction cannot be reviewed on 
this appeal. 2. That, upon a motion to punish for con- 
tempt, the court will not examine into the merits of the 
case, nor permit a defendant to disobey an injunction 
regularly issued, whatever may be the final decision 
thereon. 38. Even an erroneous order must be obeyed 
until set aside by the court, if the court has jurisdiction 
to grant the order. rie Railway Co. v. Ramsey. Opinion 
by Ingraham, P. J. 

2. Injunction not void. — An injunction of this nature is 
not void fur want of jurisdiction, but only irregular. Ib. 

8. Advice of counsel.— The fact, that the defendant acted 
under advice of counsel, relieves the case from the sup- 
position that any willful disobedience to the injunction 
was intended, and therefore the defendant is not to 
suffer punitive damages. Ib. 

4, Measure of damages.— The measure of damages in 
this case is the cost and expenses of prosecuting for the 
contempt, and not those incurred in the action in which 
the proceedings were enjoined. Ib. 

5. Damages fixed at $250. Ib. 


INSURANCE. : 
1. Life insurance.— One Cluff effected an insurance on 
his life in the Mutual Benefit Life Insurance Company. 
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The policy contained a clause which made the same 
void “in case the insured should die in the known yio. 
lation of any law of these states or of the United States,» 
Cluff had a claim against one Cox, and, meeting him jp 
the street in a toWn in Louisiana, requested payment, 
This was refused. Cluff then attempted to take Cox's 
horses, and Cox shot and killed him. This action is to 
recover upon the policy, and is resisted upon the ground 
that Cluff met his death in the known violation of 
the laws of Louisiana. The questions involved are; 
1. Whether the exception in the policy applies to any 
other violation of law than a felonious act. 2. Whether 
the act in which Cluff was engaged was a violation of the 
laws of Louisiana. Held, that the exception is not lim- 
ited to criminal acts, but extends to any act done by the 
insured, in violation of law, which would naturally lead 
to a conflict by which his life would be endangered, 


Bradley, ex’r, Vv. The Mutual Benefit Life Ins. Co. Opinion | 


by Ingraham, P. J. 

2. Presumption of law.—The courts will presume the 
same law to exist in other countries as exist here, other 
than statute law, unless the existence of contrary law is 
proven. The fact that Louisiana never was under the 
government of Great Britain would not destroy that pre- 
sumption. Ib, 

8. Advance notes.—The plaintiffs, as receivers of the 
Columbian Insurance Company, sue the defendants on 
three notes, two of which are made payable twelve 
months after date, and one is payable seven months after 
date. These notes were given in advance for premiums 
and policies under the charter,and were subject to the 
right of the company to use them for payment of losses, 
and forany purpose connected with the company. The 
charter of the company directs that these advance notes 
shall be made payable within twelve months from date, 
Heid, that the company were limited to notes drawn in 
accordance with this provision, and could not recover 
upon advance notes made payable twelve months after 
date. Osgood v. Toplitz. Opinion by Ingraham, P. J. 

4. Semble.—It would have been different if the provis- 
ion had been “at the end of or within twelve months.” 
Ib. 

5. Marine insurance warranties. — By the policy in ques- 
tion, the insured warranted against any loss from cap- 
ture, seizure or detention, or any of the consequences of 
the hostilities of nations. The evidence shows such 
seizure by a vessel of the United States, and control taken 
by the captain of the United States vessel, by which prop- 
erty insured was taken from the charge of the captain at 
the time, and which proceedings occasioned the loss. 
Held, that this comes within the exception in the policy, 
and the insurers are not liable. Murray v. The Receivers 
of the Harmony Fire and Marine Insurance Company. 
Opinion by Ingraham, P. J. 


TUDGMENT. See Dumages, 
NEGLIGENCE. See Damages. 


NOTARIES PUBLIC, 


1. Their liabilities.— Action against the defendant, 4 
notary, for malfeasance in office. Barksdale & Co., of 
Kentucky, drew a bill of exchange on the Park bank of 
New York city, for $10,000, payable at four months, to the 
order of J. F. Darby, who indorsed it to the plaintiffs. 
They sent it to their collecting bank in New York, who 
gave it to the defendant, their notary, for collection. He 
sent his partner Mr. Turney, to presentit. The drawer 
had meanwhile failed, and payment of the draft was 
refused. On Mr. Turney’s presentment, the defendant 
protested the note and sent the customary notice to the 
indorser. The indorser, Darby, declined to pay, and 
defended successfully a suit to recover the amount, on 
the ground that there had been no proper presentment 
and protest. The Kentucky bank thereupon sued the 
notary, and obtained Judgment for the amount of the bill, 
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on the ground that his malfeasance in office had lost the 

ntiffs their remedy against the indorser. From 
which judgment on appeal, Held, that there is no doubt 
of the plaintiff’s riglit to sue defendant upon ground of 
official misconduct. He was a public officer and under- 
took to perform an official duty,and neglected it. This 
js misconduct for which an action lies. Judgment 
affirmed. Commercial Bank of Kentucky v. Varnum. 
Opinion by Cardozo, J. 

2. Foreign bill.—It was properly conceded on the argu- 
ment that the draft is a foreign bill, and that, in order to 
charge the indorser, presentment and protest, in case of 
non-payment, must be made by a notary public. It is too 
late to assert that any part of the official duty of a notary 
ean be delegated. When the instrumentality of a notary, 
as in case of a promissory note or inland bill, is not in- 
dispensable, and where his ordinary functions can be ex- 
ercised with equal effect by any individual, it only 
becomes a question of requisite proof on the trial; but 
that does not apply to the case cf a foreign bill as to 
which the action ofa notary is needed to fix the liability 
of the indorser. Ib. F 

8. Evidence of custom inadmissible. — The law having de- 
termined what the duty of a notary in regard to a foreign 
bill is, evidence of a custom among notaries contrary to 
that duty is inadmissible. Ib. 

4. Incipient protest. —It would have been sufficient if Mr. 
Turney, who was also a notary, had made a note or min- 
ute on the face of the bill (termed an incipient protest), 
and had made up the formal protest before suit brought. 
The trouble is, that he did not do this, Ib. 


PROMISSORY NOTES, 


1. Consideration. — Action upon a promissory note given 
by the defendants to one Dreyfoos, in settlement of a 
partnership, and upon a transfer of the assets to the 
maker of the note. Evidence was excluded on the trial 
that the party receiving the note and transferring the 
assets of the firm falsely represented the condition of 
the books and accounts of the firm. Judgment for the 
plaintiff. Held, that the evidence was properly excluded. 
The agreement dissolving the partnership and transfer- 
ring the assets was a good consideration. The fact that 
the defendants were induced to enter into the agreement 
by fraud, could not form a defense to the note, unless the 
defendant had previously offered a re-assignment of the 
interest conveyed, and demanded a return of the note; 
solong as he held that assignment he held a good con- 
sideration of the note, and was bound to payit. Judg- 
ment affirmed. Springer v. Dwyer. Opinions by Ingra- 
ham, P. J., and Barnard, J. 

2. Counterclaim. — The defendant might have set up the 
fraud as a counterclaim. Ib. Ingraham, P. J. 

8. Bona fide holding presumed. — The defendant testified 
that the plaintiff denied ownership a few days after its 
Maturity. He was not morally or legally bound to 
answer this question, and his answer, thus made, will 
not conclude him, or rebut the presumption that a party 
producing the note on trial is a holder in good faith, and 
has received it before maturity. Ib. Barnard, J. 

4, Oral evidence, when not admitted, Oral evidence, or a 
verbal understanding between the parties to a contract, 
at the time it was entered into, and at the time of the 
making and delivery of a note, cannot be admitted to 
add to or vary the written instrument. Ib. 

Also, see Insurance. 
PARTNERSHIP. 

All partners liable for contracts of one. — Where a business 
iscarried on by several, and goods are purchased by one 
for the use of all, all are liable, although their names are 
not disclosed, and the person purchasing does not dis- 
lose the names of the other parties interested; and the 
mere taking of the note of one partner, or of an agent, 
does not exonerate the others from liability, unless there 





was an express agreement to that effect. Duvall and 
others v. Wood and others. Opinion by Ingraham, P. J. 


Also, see Discovery of Books. 


PRESUMPTIONS OF LAW. See Insurance. 


RAILROAD COMPANIES, 


In 1856, Vose, Livingston & Company contracted with 
the La Crosse and Milwaukee Railroad Company to sell 
them 11,000 tons of iron, taking in payment bonds of the 
road at eighty cents on the dollar, The company was not 
to issue more than $2,500,000 of bonds in 1857; andif they 
issued any bonds below eighty, then Vose, Livingston 
and Company should be entitled to any advantage to 
purchasers of the issue of 1857. The company issued 
more bonds than $2,500,000, and issued some at forty and 
some even at thirty cents on the dollar. The plaintiffs 
were obliged to dispose of their bonds below forty cents. 
The company became insolvent, and the mortgage secur- 
ing the bonds was foreclosed. On the foreclosure, the 
bonds issued to the plaintiffs were awarded par value, 
while the other bonds were only awarded the amounts at 
which they were issued. The creditors and bondholders 
of the company then made an arrangement by which the 
assenting creditors were to purchase the property and 
divide bonds and stock of a new company in proportion 
to their debts. Under this arrangement, the Milwaukee 
and St. Paul Railrvuad Company was formed. 

The plaintiff insists that he was a creditor, and was 
willing to assent to the new arrangement, but that the 
trustees appointed under that arrangement refused to 
recognize his claims. He therefore brought suit against 
the trustees of the original mortgage, against the trustees 
who acted for the assenting creditors, and against the 
new company. The defendants answer, that the agree- 
ment was not that the market price of the bonds should 
be maintained, but that any advantage derived by any 
one else from purchasing the bonds should be extended 
to him; that in fact his bonds only had one advantage — 
that of being recognized at their face, while other bonds 
were only recognized at the prices paid forthem. As to 
the trustees under the old mortgage, they had no power 
to issue bonds. As to the trustees for the new company, 
they had no agreement with the plaintiff, as he had not 
surrendered his claims to them; and as to the new com- 
pany, it had not assumed, and was not in any way liable 
for, the claims against the old company. On the trialin 
the court below the plaintiff was defeated, and now ap- 
peals. He ciaims that it is well settled, that where the 
property of a railroad company was transferred to a new 
company, the creditors had the right to follow that prop- 
erty,and would be preferred to stockholders, and that in 
this case such an obligation existed toward the plaintiff, 
Heid, that the complaint shows no cause of action against 
any of the defendants. The company never made any 
agreement with the plaintiff, and cannot be liable upon 
any such theory. It took the property subject to liens, 
if any, which were not cut off by the foreclosure of the 
mortgage; but the plaintiff’s claim was notalien. As 
to the trustees of the original mortgage, all that they 
could be obliged to do was, to foreclose the mortgage, 
and administer the amount which they received. That 
they have done. As to the other defendant, it does not 
appear that he ever held any of the bonds for the benefit 
of the holders of which the agreement was made, and 
there is no cause of action against him. The judgment 
should be affirmed. Vose v. Cowdreyet al. Opinion by 
Cardozo, J. 

WARRANTY. See Contracts. 
THIRD DEPARTMENT. 
JUNE TERM, 1870. 
COUNTY TREASURER’S BOND, 


This is an appeal from an order made at special term, 
that the plaintiffs have judgment on demurrer, with 
costs, with leave to answer in fifteen days. 
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The complaint alleges that John Pindar was elected 
county treasurer of Schoharie county in the fall of 1866, 
and entered upon the duties of his office in Jan., 1867. 
On Nov. 14, 1866, after his election, he and the other 
defendants executed to the board of supervisors a bond, 
which was approved by the board and filed in the clerk’s 
office; the condition of which was, that Pindar should 
faithfully execute the duties of his office, and pay, accord- 
ing to law, all moneys that came into his possession as 
treasurer, and render‘a true and just account thereof to 
the board of supervisors or the comptroller of the state 
when thereunto required. 

Pindar continued in office until April 12, 1869. He 
received money belonging to the county to the amount 
of $99,000. He did not faithfully perform the duties of 
his office, but squandered and misapplied the money and 
absconded, a defaulter to the amount of $46,000. Defend- 
ants agreed by their bond to pay plaintiff, in case of 
default of Pindar, $20,000. Since the default they have 
been requested to do so, but have refused. Plaintiff 
d ds judg t for $20,000. 

Defendants claim that the condition of the bond set 
forth in the complaint, is not in the form required by 
chap. 696, session laws of 1866, but is in the form pre- 
scribed by an earlier statute, which was repealed by the 
act of 1866; the condition of the bond is not the form 
required by law, and is, therefore, void. That no suffi- 
cient breach of said bond is set forth. Held, That the 
bond was intended to conform to the statute of 1866, and 
if in substance as the statute requires, is sufficient. A 
strict and technical conformity to the statute is not es- 
sential to its validity, and to obviate objections of this 
character it is provided (2 R. S. 556, § 33), that whenever a 
bond is required by law in the cases stated, it shall not be 
necessary “ for such bond to conform in ali respects to the 
form thereof prescribed by statute, but the same shall be 
deemed sufficient if it conform thereto substantially, and do 
not vary in any matter to the prejudice of the rights of the 
party to whom or for whose benefit such bond shall have 
been given.” The bond is substantially in accordance 
with the statute. The addition of the clause which makes 
the obligees liable to the comptroller, is not material, 
and makes the bond no more onerous than it would 
have been without this clause. It is no objection to the 
bond that its terms were broader than required, so long 
as no additional obligation is incurred. In no sense was 
this bond taken colore ofici, within the meaning of that 
term. It was not taken by the board of supervisors at 
all; it was given or executed to them, and they approved 
it; it was the voluntary act of the defendants. The pre- 
sumption of law is, that, as Pindar entered upon and 
continued to perform the duties of county treasurer, he 
performed his official duty and took the oath of office. 
It is of no consequence whether he took the oath or not, 
so long as he acted in that capacity, as the acts of public 
officers de facto are as valid, so far as the public are 
concerned, as if they were officers de jure. It is not 
essential to allege that the bond was forfeited to the 
knowledge of the supervisors, or that the board had been 
required by the comptroiler to put the bond in suit. The 
fact of the suit being brought shows the knowledge that 
the bond was forfeited, and in such case it cannot prop- 
erly be claimed that the requirement of the comptroller, 
under the statute, was necessary. The question raised by 
the demurrer is, whether the plaintiffs had legal author- 
ily, not capacity, to sue, and this can only be presented 
on motion. Order affirmed with costs. Board of Super- 
visors of Schoharie County v. Pindar et al. Opinion by 
Miller, P. J. 





ESTOPPEL. 


1, This is an appeal from judgment of the special term. 
The action was brought to procure title to a farm of land 
purchased by plaintiff of the executor of John Roberts, 
deceased, who had conveyed the land by virtue of an or- 
der of the supreme court, made upon the application of 





———_—_____">} 
the executor, The consideration was paid, and improve. 
ments made on the land by plaintiff, when it was dis. 
covered that the supreme court had not authority to 
make an order for the conveyance of the property, and 
that plaintiff’s title wasinvalid. Plaintiff seeks to com- 
pel a conveyance from the heirs, on the ground that the 
executor acted with their approbation ; that they encour. 
aged and assented to the sale; and insists they are there. 
by estopped from denying the authority of the executor 
to make the sale to plaintiff. But two of the defendants, 
Gilbert L. and Cyrus Roberts, contest plaintiff’s right to 
a conveyance, and to maintain the action. Defendants 
excepted to certain findings of the court. Held, that there 
is sufficient evidence to uphold the findings of the court 
to which exceptions are taken, and the evidence sustaing 
the conclusion that, after the order of sale was obtained, 
the defendants consented to the sale to plaintiff, advised 
the executor as to the price, interposed no objections 
to the carrying out of the conveyance, etc.; that these 
acts, and the circumstances surrounding the sale, uphold 
the conclusions of the court. Favil v. Roberts et al. Opin- 
ion by Miller, P. J. 

2. That it is not necessary in this case to apply the doc- 
trine of estoppel, except as a rule of evidence, affecting 
the question which arises as to the authority of the ex- 
ecutor to act as defendants’ agent in making the convey- 
ance to plaintiff. If defendants assented to the execu- 
ters’ acts, then, upon application of a well-established 
rule ef evidence, they are now estopped from denying 
the authority thus conferred. That it is peculiarly appro- 
priate in a case of this character to invoke that principle 
of equity which is well settled in the courts, that a per- 
son looking on and suffering another to purchase and 
expend money on land, without disclosing or making 
known his claim to the land, will not be permitted after- 
ward to assert his legal title against such innocent pur- 
chaser; and that, under the facts presented, the defend- 
ants should not be allowed to repudiate the act of their 
agent, nor estopped from questioning his authority. Ib, 


MANDAMUS. 


1. Appeal from order of special term. The relator pre- 
sented to the board of supervisors of Delaware county 
a bill for legal services rendered the commissioners of 
excise. Some of the items of the bill were rejected by 
the board, who, in some cases, refused to allow him his 
taxable costs, expenses and disbursements. There is no 
evidence to show that the relator acted in bad faith, or 
that his charges were unreasonable. Held, that by re- 
fusing to allow the relator any sum for the rejected 
charges, the board have clearly failed to exercise their 
discretion, and neglected a plain duty. That the plaintiff 
had a valid claim for his services and expenses, and the 
failure to allow any sum for the expenses and services 
rendered cannot be considered a judicial act of the board 
of supervisors, which precludes the relator from invoking 
the remedy of a mandamus. An order should be entered 
reversing the order of the special term, and directing 
that a peremptory mandamus issue to the board of super- 
visors, commanding them to allow the relator the bills 
referred to, The relator should have $10 costs of motion, 
and $10 costs of appeal. The People ex rel. Johnson VY. 
Board of Supervisors of Delaware County. Opinion by 
Miller, P. J. 

2. Appeal from order of special term, denying a motion 
for a mandamus. The relator invokes the remedy of & 
mandamus to enforce the payment of a claim against the 
county of Delaware, which the board of supervisors 
refused to allow. The account is not presented in a shape 
from which it can be determined that the demand was & 
lawful charge against the county. There is nothing to 
show what the items of the account were, nor that the 
account was verified according to law, nor upon what 
ground it was rejected. Held, that the action of the 
board was a judicial act, with which this court cannot 
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interfere nor review. Order of special term affirmed, 
with $10 costs. Ib. 


SHORT STATUTE OF LIMITATIONS, 


An appeal from judgment entered on report of referee. 
This action was for board and lodging furnished to 
defendant’s intestate. The only defense claimed to be 
established on the trial was the short statute of limita- 
tions, which provides, that if a claim against the estate 
of a deceased person be exhibited to the executor or 
administrator, and be disputed or rejected by him, and 
the same shall not have been referred, the claimant 
shall, within six months after such dispute or rejection, 
bring a suit for the recovery thereof, or be forever barred 
from sustaining any action. The referee found that the 
defendant, as administrator, had complied with the pro- 
visions of the statute, and had caused the requisite 
notice to creditors to produce their accounts to be pub- 
lished. The plaintiff insists that there is no evidence to 
sustain the finding of the referee. Defendant showed 
upon the trial that he told plaintiff that he had adver- 
tised for claims; that the time expired about the 2th of 
June, 1865; that he published it in the Schuyler County 
Democrat. A copy of the printed notice was handed to 
the referee, dated December 15, 1865. This was all the 
evidence in regard to the publication of the notice. 
Held, that the short statute of limitations is highly penal 
in its character, and should be construed strictly; that 
all its requirements must be strictly complied with ; that 
itis not lawfully established by competent evidence in 
what paper the notice delivered to the referee was pub- 
lished; nor when the publication commenced and 
ended; nor that it was done by order of the surrogate ; 
that these defects are fatal, and the judgment must be 
reversed and a new trial granted, with costs, to abide the 
event. Brodrick v. Smith, adm’r. Opinion by Miller, P. J. 


SEPTEMBER TERM, 1870. 
CONSTITUTIONAL LAW. 


1. Certiorari: review of former decision.— Section 5 of chap- 
ter 384, Laws of 1859, providing for declaring vacant the 
office of town commissioners specially appointed to carry 
into effect the purposes of said act, and for appointing 
others in their places, although summary in its power, 
and failing to prescribe a form of proceeding, is not, for 
that reason, unconstitutional or void. Whenever a stat- 
ute grants the power to do an act, with an unrestricted 
discretion as to the manner of executing the power, all 
reasonable and necessary incidents in such manner are 
alsogranted. People ex rel. Wilber v. Eddy. Opinion by 
Potter, J. 

2. The legislature is not restricted in power by the con- 
stitution from controlling or changing a term or the fees 
of an office, or from abolishing an office created by them 
altogether. Where, under an act, a county judge has 
jurisdiction in special proceedings, his action can be 
made the subject of review in the supreme court on cer- 
Wiorari, Ib, 

3, Itis the duty of the supreme court, on certiorari, in 
all cases, to examine, ist, as to jurisdiction of inferior 
ficer. If this is possessed, 2d, the court will review, 
ifthe moving party, upon his own showing, fails legally 
fo make out his case; or, 3d, where the testimony fails 
tosupport the matter charged. But, 4th, when some evi- 
dence is given to support the charge, however light, if 
judgment be given thereon, and when there is evidence 
Upon the merits on both sides, the court will not reverse, 
unless the weight of evidence greatly preponderates, or 
isso striking as-to create the suspicion of injustice. Ib. 

4. Where the county judge has dismissed the proceed- 
ings upon a prior motion, having been misled and in- 
duced so to do by the fraudulent practices of a party, it 
sno bar to a rehearing of the matter by him. Ib. 





COUNTY TREASURER, 

1, Compensation of.—The statutes of 1846 and 1868, con- 
cerning the compensation of county treasurers, did not, 
either of them, change the provisions of the Revised 
Statutes, except where the commissions exceeded $500, 
unless the boards of supervisors exercised the power of 
fixing such compensation. This is all that was intended 
in the doctrine of People v. Devlin, 83N. Y. 274. Super- 
visors of Otseyo Co. v. Hendryx. Opinion by Potter, J. 

2. Where a board of supervisors fail to fix a compensa- 
tion, the county treasurer is entitled to the fee of one- 
half of one per cent for receiving, and one-half of one per 
cent for disbursing, until the commissions come up to $500, 
which they cannot exceed. Ib, 


NEGLIGENCE. 

1. Liability of master to servant for negligence of co-servant. 
It is a settled general rule, that a master is not responsi- 
ble to those in his employ for injuries resulting from the 
negligence or misconduct of a fellow servant engaged in 
the same general business. Brickner, adm., v. N. ¥. Cen- 
tral Railroad Co. Opinion by Potter, J. 

2. But, if the master knowingly selects or keeps an 
incompetent or intemperate servant, he is himself neg- 
ligent, and will be liable to his employees for injuries 
resulting from the incompetency or intemperance of 
such servant. Ib, 

8. A corporation cannot act personally, but only by 
agents. Where the directors act as agents to superin- 
tend the business of the corporation, they are the exe- 
cutive head or master, and their acts are the acts of the 
corporation. Where they appoint some other person to 
superintend, such person, equally with themselves, 
represents such corporation as master, and is not a co- 
servant in this respect, And when he exercises the 
executive duties of master in the employment of serv- 
ants, and the selection of machinery, etc., for the use 
of subordinate servants, then his acts are the acts of a 
master, and the corporation are responsible that he shall 
act with a reasonable degree of care for the safety, secu- 
rity and life of other persons in their employ. Ib, 

4. The executive duties may be distributed to different 
heads of different departments, so that each superintend- 
ent, within his sphere, may represent the corporation 
as master. Ib. 

5. Question for the jury. —If there be a question whether 
the master employs competent and skillful subordinate 
workmen, and uses due care in supplying and maintain- 
ing suitable instrumentalities for the performance of the 
work which he requires of his employees, it is for the 
jury. Lanning v. New York Central Railroad, Opinion 
by Potter, J. 

TOWN BOUNTY. 

1. Mandamus. — Where a town had, by vote at special 
town meeting, authorized the issue, to each person en- 
listing to the credit of the town within acertain period, 
a specified bounty, it is no excuse for the non-payment 
of such bounty that the individual was credited upon 
the quota of said town without his own knowledge. Peo- 
ple v. Martinet al. Opinion by Potter, J. 

2. The supervisor, town clerk and justices, as ministe- 
rial agents, have no judicial discretion to refuse such 
bounty to one who is entitled to it, and mandamus is the 
proper remedy to enforce their obedience. Ib, 


——t2o—__ 


A New Hampshire magistrate is under indictment for 
having married a matron of forty to a youth of fifteen, 
whom she had captured, and who states that he was 
afraid to say ‘‘ No”’ when asked the momentous question, 

A dispatch from Santa Fe, New Mexico, states that 
Gaylord J. Clark, justice of the supreme court of Texas, 
was shot by a lawyer on the 17th inst. Judge Clark was 
formerly state prison inspector in this state 
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DIGEST OF RECENT AMERICAN DECISIONS. 
COURT OF APPEALS OF MARYLAND.* 


ADVERSE POSSESSION. 


1. By color of title.— Color of title is such title as in ap- 
pearance is good and sufficient, but which, in reality, is 
not good and effectual. The paper title, to give color, 
must be so far prima facie good in appearance as to be 
consistent with the idea of good faith on the part of the 
person entering under it; the inquiry being, whether 
there existed such an apparent or colorable title, under 
which claim and entry could have been made in good 
faith; the party believing his title to be good, and his 
claim well founded, If such color and good faith do not 
exist, the party’s seisin must be confined to his actual pos- 
session, which, before the act of 1852 (chap. 177), must have 
been clearly indicated by inclosure. Barker v. Lessee of 
Swan et al. 

2. Adverse possession, by color of title, is made out by 
the co-existence of two distinct ingredients —the first, 
such a title as will afford color; and, secondly, such pos- 
session under it as will be adverse to the right of the true 
owner; and whether these two essentials exist, are, in 
all cases, questions of law, to be determined by the court, 
though the facts upon which they are founded are for the 
finding of the jury. Ib. 

8. A land office warrant, issued by the state of Virginia, 
and a patent granted thereon, for land described as, and 
declared to be, located within that state, and a deed from 
the patentee for the same land, are simply void as to 
titles to lands within the limits of this state, and cannot 
be allowed to have the effect even of giving color of title 
to a party who would otherwise be in the predicament of 
a mere trespasser. Ib. 

4. Possession, to be adverse, must appear to have been 
actual, hostile, visible, notorious, exclusive and continu- 
ous, for at least twenty years before suit brought, in order 
to form a bar to the assertion of the legal title by the 
owner; and if these characteristics are not shown, or 
proof offered from which they may be inferred to exist, 
the evidence is legally insufficient. Ib. 

5. Ifa party claim title to land by possession thereof, in 
the same manner as it had been held by his predecessor, 
the imperfect possession of the latter cannot, when uni- 
ted to his own, make it continuous and exclusive as 
against the real owner. Ib. 


ATTACHMENT. 


Against pariners.—In an attachment against an ab- 
sconding partner, for the recovery of a partnership debt, 
the other member of the firm having been returned 
“summoned,” the assets of the firm cannot be attached 
and condemned. Johnson v. Matthews and Garnishee. 


BROKERS. 


1, Purchase of stock through a broker : principles governing 
the relation of a stock broker and his customer : evidence : prac- 
tice: principal and agent: admissibility of evidence.—T.,a 
stock broker, was ordered by H. to buy one hundred shares 
of railroad stock, on the joint account of H. G. R. and L. 
R. According to the custom of trade, T. wrote to his 
correspondents, brokers in New York, directing them to 
purchase, and they accordingly bought and were paid by 
T. therefor. H. and his confederates failed to pay T. for 
the stock; he therefore, after notice to them, and in ac- 
cordance with the custom of the business, directed his 
correspondents to make sale in New York, which was 
accordingly done. T. then sued for the difference be- 
tween the amount paid in the purchase and that realized 
from the sale. Held, lst. The order for the purchase 
being general in its terms, not directing the purchase to 
be made in any particular place or mode, and not con- 





* From J. Schaaff Stockett, ., reporter, and to appear in 32d 
Maryland Reports. —_ - . . 





taining any restrictions as to price, T. had the right to 
make the purchase in New York through correspondents, 
brokers or sub-agents, residing and doing business in 
that city. 2d. He must show, however, that the stock 
was actually purchased under his directions by his New 
York agents, at its fair market price, on the day of pur- 
chase, and that he actually paid the purchase-money 
therefor; that he notified his principals of the purchase, 
and requested them to receive the stock and pay him the 
price he had paid for it, with reasonable commissions; 
that, at the time of this notice, he was in condition to 
deliver the stock, by having the stock or other proper 
indicia of title actually in hand, or in the hands of hig 
agents; that, on the failure of his principals to receive 
the stock, he, after a reasonable time and notice to that 
effect to the principals, directed it to be sold; and that it 
was sold by his agents, either at public sale in market 
overt, or at asale publicly and fairly made at the stock 
exchange, or a stock board, or a board of brokers, where 
such stocks are usually sold, at a fair market value on 
the day of sale. Having shown this, he is entitled to 
recover the amount, if any, of the resulting loss. 3d. In 
a transaction so conducted, there is nothing illegal or 
contrary to public policy; itis but the proper execution 
of a legitimate business order for the purchase of a valu- 
able commodity. 4th. The usage or custom of the par- 
ticular business of buying and selling stocks on orders, 
may beintroduced in evidence for the purpose of show- 
ing the manner in which an order received may be per- 
formed, but not toimply an authority to execute it in a 
mode which the law would regard as unreasonable. 5th. 
Stock brokers cannot, by force of any such custom or 
usage, bind persons ordering the purchase of stock bya 
merely fictitious purchase or sale, such, for instance, as 
one not bona fide and actually made, tut pretended to be 
effected by mere entries on books and accounts between 
the broker and his agent. Rosenstock v. Tormey. 

2. It is a settled rule of practice, under which courts 
permit evidence which is per se irrelevant to be given, 
on the assurance of counsel that it is to be followed up 
by proof of other facts and circumstances, material and 
competent, with which it may have an important con- 
nection, and if the assurance is not fulfilled, then, on 
application of the opposing counsel, to direct the jury 
not to regard it. But this rule from its liability to abuse 
ought not to be enlarged, and should not be extended 
beyond express adjudications. Ib, 

8. The declarations of an agent are not admissible to 
bind his principal under any circumstances until the 
agency is first clearly established. Ib. 

4. R. employed T., a stock broker, to purchase certain 
stock for him. B. wrote to his correspondents in New 
Yord, instructing them to make the purchase, and they, 
by letter, informed him that the stock was purchased, 
Held, that the letters of T.’s correspondents to him are 
inadmissible to prove the purchase ina suit by T. against 
R. for the purchase-money. Ib, 


COMMON CARRIERS. 


Burden of proof : question of fact.—A common carrier, 
by express contract with his employer, may limit his 
ordinary responsibility ; and where indemnity from loss 
is claimed by virtue of such contract, the burden of proof 
to establish it is upon the carrier. Certain cattle were 
delivered at Brady’s Mills, to the Baltimore and Ohio 
Railroad Company, to be transported thence to Balti- 
more. The charge for transportation was paid in accord- 
ance with a tariff of special rates, under which, by 
the printed table, the company assumed no responsi- 
bility for loss, damage or delay to stock. A portion of 
the cattle were killed on the route, and others were 
injured. An action was brought against the railroad 
company, by the owner of the cattle, to recover damages 
for their loss and injury. The railroad company claimed 
exemption from responsibility for the loss, upon the 
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ground that the transportation charges were paid under 
the tariff of special rates. Held, ist. That thisalone was 
not sufficient — it was necessary to show that the owner 
of the cattle had notice or actual knowledge of these 
terms at the time or before the delivery of the stock by 
him to the railroad company for transportation, and that 
they were assented to by him. 2d. And that whether he 
had such notice or knowledge, and assented thereto, was 
a question of fact properly submitted to the jury. Balti- 
more and Ohio Railroad Oo. v. Brady. 


EVIDENCE. 

1, Admissibility of parol evidence to prove a collateral fact.- 
In 1818, P. agreed to sell to O. certain premises, consisting 
ofa mill site and adjoining lands, and in pursuance of 
the agreement, gave to O. the following paper, which was 
signed by himself and attested by two witnesses: ‘April 
th, 1818. —I this day have agreed to take five thousand 
dollars for my right and interest for Guilford Mills, 
which is now bound by a judgment held by Mr. Richard 
Owings, and under execution for the same, and all the 
equitable right, title and interest I have in the land ad- 
joining, which shall be clear of the right of dower.” 
Held, that parol testimony was admissible to show the 
manner or terms of payment of the purchase money, a 
collateral, independent fact, about which the paper itself 
was silent. Paul et al. v. Owings, Hx’r. 

2. Declarations of a deceased person as.— An action was 
brought by a railroad company to recover on a subscrip- 
tion to its capital stock. It being necessary to prove the 
payment by the defendant of one dollar upon each share 
of stock at the time of his subscription, the plaintiff 
offered in evidence the declarations of a person then de- 
ceased, who was one of the commissioners authorzied to 
receive subscriptions to its stock, and who did take the 
subscription of the defendant for five shares. The offer 
was made to prove by a witness, who was the first acting 
treasurer for the commissioners, that,shortly after the 
date of said subscription, the deceased commissioner 
handed to him five dollars, and said that the defendant 
“had paid him, (the commissioner) the said sum of five 
dollars for and on account of the said subscription of 
stock at the time of making the subscription.” Held, 
That this evidence was not admissible, either as the 
declaration of a party, since deceased, made against his 
pecuniary interest, or made in the ordinary course of 
duty. Western Maryland Railroad Oo. v. Manro. 

8, Delivery of deeds.— A committee of the Union Bank 
agreed with D. to purchase from him a certain tract of 
land, provided the board of directors of the bank would 
assent to it, and the counsel of the bank would approve 
it. Thereupon D. had the deed prepared, procured a rev- 
fue stamp from the cashier of the bank, and notified 
him that he intended to have it recorded. It was then 
duly acknowledged and recorded. L.,a judgment cred- 
itor of D., then laid an attachment in the hands of the 
bank. The purchase was afterward disapproved by the 
bank’s counsel, D. notified of the disapproval, and the 
property re-conveyed by deed to D. Held, 1, that evi- 
dence was admissible to show the arrangement and un- 
derstanding on which the deed was to have been made; 
the rule which excludes parol evidence to affect that 
which is written not being infringed by the admission 
of such evidence to show that the instrument was void, 
or that it never had any legal existence or binding force, 
for want of due delivery and acceptance; 2, that the ac- 
teptance of the deed by the bank being dependent on 
events which never occurred, there was no such delivery 
of the deed as to make the bank responsible under the 
sttachment process; nor can the making of the deed and 
Placing it on record by the grantor, without sufficient 
legal sanction of the bank, charge the bank as grantee; 
4 that while a deed, duly acknowledged and recorded, 
Will be treated as having been delivered to and accepted 
by the grantee, in the absence of all proof to the contra- 





ry, those facts only give rise to a prima facie presump- 
tion, liable to be repelled; 4, that whatever was said or 
done by the president and cashier of the bank, or either 
of them, in reference to the purchase, not appearing to 
be authorized, would not bind the bank, because not 
within the scope of their ordinary duties; 6, that if the 
action of the president and cashier amounted to an ac- 
ceptance of the deed, it was only a conditional accept- 
ance, and the bank never assumed any liability under it; 
6, that the deed of reconveyance could only operate as a 
disclaimer of recerd, and not as evidence, either by way 
of estoppel or otherwise, of the acceptance of the previ- 
ous deed. Deppoe et al. v. National Union Bank of Mary- 
land and Garnishee. 

4. Parol testimony to aid the construction of writien con- 
tracts.—In 1864, G. S. entered into a contract with E. 8. 
by letter, for the purchase of afarm. The terms of sale, 
as expressed in a letter of G.S. to E.S., dated January 
llth, 1864, were: ‘‘ I now offer $11,000 for said farm as it is, 
including the wheat in the ground; * * * * the farm 
to be paid for as follows: when the premises are cleared, 
and the deed made and recorded, with searches of docket, 
and handed over to me free of cost, I will pay over $1,000, 
and will give my due bill or surety for balance, after 
deducting my claim to be paid in all, January, 1865; neither 
party to charge or claim any interest.” Several letters 
had passed between the parties in relation to the pur- 
chase and the claim of G. S. against E.8., prior to the 
one containing the definite offer of terms, An offer 
was made at the trial to introduce the prior corres- 
pondence to explain the terms of the contract. Held: 
ist. That no rule of evidence is infringed by resorting, 
in the construction of this contract, to all the written 
correspondence, as well that which preceded the offer 
as that which preceded its acceptance. The terms, limit- 
ations and conditions of the contract must be found 
in the letter of the llth of January; one of the 
essential conditions, however, there found is, that the 
vendee’s claim shall be deducted from the purchase- 
money, but as to what that claim is, in amount, and of | 
what items it consists, the letter itself is silent, and this 
must of necessity be determined de hors, 2d. That the 
case falls within the general rule, that as to the parties 
or subject-matter of a contract, extrinsic evidence may 
and must be received and used to make them certain, 
if necessary for that purpose; the contract must be 
applied to its subject-matter by evidence from without. 
Such evidence, however, is not to be used to contradict 
or vary the written instrument, but to aid, uphold and 
enforce it as it stands, 3d. That parol proof to show that 
the farm was worth $15,000 or $16,000 at the date of the 
purchase, is inadmissible. The price to be paid for the 
land is definitely fixed by the contract at $11,000; and if 
this parol testimony does not contradict the agreement 
in this respect, it is for every other purpose irrelevant. 
Stockham, Garnishee, v. Stockham, 

5. A mistake in the date of a letter may be established 
and corrected by parol proof. Ib. 

6. Where an offer is made by letter, an acceptance by 
written communication takes effect from the time when 
the lettercontaining the acceptance is mailed, and not 
from the time when it is received by the other party. Ib. 

7. The acts done by one party after the completion of 
the contract, in furtherance of his understanding of it, 
cannot bind the other party, nor is it admissible in aid 
of the construction of the contract. Ib. 

8. The rule that an offer is to be construed most strongly 
against the party making it, is one of strictness‘and rigor, 
to be resorted to only when all other rules of exposition 
fail. Ib. 

9. Parol to vary a writien contract: written contracts 
reformed only by a court of equity. — B. entered into a writ- 
ten agreement with W. for the purchase of certain 
property. The consideration expressed was $90,322,00. 
This sum was paid in pursuance of the contract. B. 
afterward discovered that by a mistake in an arithmet- 





ical calculation, the consideration had been placed at a 
sum greater by $9,072.00 than the one agreed upon. An 
action at law to recover thissum was brought, the narr. 
containing the common money counts, including the 
count for ** money had and received by the defendant for 
the use of the plaintiff.” Held, ist. That parol evidence 
was not admissible to vary the written contract by strik- 
ing therefrom the consideration expressed in it, and 
inserting in its stead another reduced consideration. 2d. 
B. has made*no mistake which a court of law can correct, 
if he has paid only that sum whieh his contract obliged 
him to pay. He cannot recover at law a sum paid by 
mistake, unless that sum were over and above what he 
had contracted to pay. 3d. Whatever may have been the 
mistake, or how produced, it can find no recognition 
until the written contract shall have been reformed and 
made to conform to the intention of the parties, and this 
@ court of law cannot effect. A court of equity alone can 
reform a written contract. 4th. The action for money 
had and received is an equitable action, but, in it, a 
written contract cannot, by parol, be shown to be 
different from the import of its terms, Boyce v. Wilson, 

10. How the statute law of a state may be proved.— The 
statute law of another state can only be proved in the 
courts of this state by an authenticated copy of the law, 
or from a printed volume purporting to contain the laws 
of such state. Zimmerman v. Heiser. 


INSURANCE, 


Accident within the meaning of an insurance policy : neg- 
ligence of the assured: questions of fact.—An unusual and 
unexpected result attending the performance of a usual 
and necessary act, and an event which takes place with- 
out foresight or expectation, is an “ accident ” within the 
meaning of a policy of insurance. In an action on a 
policy of insurance against accident, the negligence or 
carelessness of the assured is no defense. A policy of 
insurance against accident contained a clause exempting 
the company from liability for injury caused by the will- 
ful exposure of the assured to any unnecessary danger or 
peril. It contained also the condition that “‘ in the event 
of injury, within the meaning of this policy, occurring 
to the assured, he, or in case of his death, his legal repre- 
sentatives, shall, assoon thereafter as possible, give notice 
in writing thereof to the company at their office in Chi- 
cago, or to the agent writing this policy, together with 
the full name, occupation and address of the assured, with 
full particulars ofthe accidentorinjury.” In anactionon 
the policy, the plaintiff’s prayer, which was granted by 
the court, left it to the jury to find whether the death of 
the assured was caused by his willful exposure to unneces- 
sary danger, and whether proof of the death, with full 
particulars of the accident, was furnished to the defend- 
ant’s agent as soon as possible thereafter. The jury 
found against the insurance company. Held, that the 
granting of the plaintiff's prayer, which submitted these 
questions, being questions of fact, to the finding of the 
jury, furnished no ground for reversing the judgment. — 
Providence Life Insurance and Investment Co. of Chicago v. 
Martin, 

MASTER AND SERVANT. 

1. Who are fellow servants: liability of a railroad company 
toits employees for injuries sustained in its service. — A master 
is not liable to his servant for an injury occasioned by a 
defect of machinery furnished to the latter to operate, 
unless there was negligence in providing such machin- 
ery, or, knowing of the defect, the master omitted to 
warn the servant of its existence. And where the defect 
producing the injury complained of was the consequence 
of the incompetency or neglect of a fellow servant, or 
where the origin of the defect did not appear, the master 
is not liable to his servant, it not appearing that he had 
been guilty of negligence, either in selecting the fellow 
servant, or in providing the machinery in which the 
defect occurred, Wauder v. The Baltimore and Ohio Raii- 


road Company. 
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2. All who serve thesame master, work under the same 
control, deriving authority and compensation from the 
same source, and are engaged in the same general bugi- 
ness, though in different grades and departments of it, 
are fellow servants, each taking the risk of the other's 
negligence. Ib. 

8. A brakeman on a train of cars is in the same com- 
mon employment with the mechanics in the shops to 
repair and keep in order the machinery, with the inspee- 
tor of the machinery ang rolling stock of the road, ang 
with the superintendent of the movement of trains, Ip, 

4. A brakeman cannot maintain an action against q 
railroad company by which he was employed, for an 
injury sustained by him, and which resulted from a de. 
fect in the brake on the train he was operating, if the 
defect existed by reason of the neglect or want of care of 
his fellow servants, unless the railroad company was 
negligent in the selection of those servants; and the 
onus of proof of such negligence is on the plaintiff. Ih, 

5. A master is not bound to change his machinery in 
order to apply every new invention or supposed improye- 
ment in appliance, and he may even have in use a ma- 
chine, or an appliance for its operation, shown to be legs 
safe than another in general use, without being liable to 
his servants for the consequences of the use of it. Ifthe 
servant think proper to operate such machine, it is at his 
own risk; and all that he can require is, that he shall 
not be deceived as to the degree of danger that he in- 
curs. Ib. 


MORTGAGES. 


1. Parol testimony admissible to show that a deed, absolute 

on its face, was intended only as a mortgage: purchase of the 
equity of redemption by the mortgagee: conveyance to secure 
an existing debt, how treated in equity.—In determining 
whether a deed, absolute on its face, is to be allowed to 
have force and effect according to its import, or is to be 
declared, as between the parties, to have the effect ofa 
mortgage, only, for a security of a subsisting debt, it is 
necessary to determine the manner in which the deed 
was procured, and the objects and purposes contemplated 
by the parties at the time it was executed, as shown by 
all surrounding facts and circumstances. For this pur- 
pose parol testimony is admissible. Baugher v. Merry- 
man. 
2. The mortgagee may become the purchaser of the 
equity of redemption, if he does not use his power over 
the estate to induce the mortgagor to part with it. Itis 
nevertheless the policy of the law to prohibit the con- 
version of areal mortgage into a sale, and all the cir- 
cumstances atiending such transaction should be per- 
fectly fair, and free from the least taint of advantage or 
imposition taken or practiced by the mortgagee. Ib. 

8. In equity, a conveyance, in whatever form it may be 
made, will be treated as a mortgage, whenever it appears 
te have been taken asasecurity for an existing debt; 
and the inclination of the court is, in doubtful cases, so 
to treat it, and to allow the grantor the benefit of re- 
demption. Ib. 


PROMISSORY NOTES. 


1. Parol evidence admissible to show whether a party signs 
a note as principal or agent. — A promissory note was given 
in the following terms: “ Four months after date, the 
president and directors of the Dulaney Valley and Sweet 
Air Turnpike Company, of Baltimore county, promise to 
pay William F. Pierce, or order, one thousand dollars, 
with interest, for value received.” The note was signed 
by C. T. H., president, J. N. H. and J. G. D., directors, 
and E. R.8., secretary. Onasuit by the payee to charge 
the drawers of the note, held, that the terms of the note, 
upon its face, being ambiguous and uncertain as to the 
fact whether the parties signing the note did so in their 
individual or official capacity, it is competent for either 
party to show, by relevant extraneous proof, on what 
account the note was given. Haile et al. v. Pierce. 
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. &% When individuals subscribe their proper names to a 
promissory note, prima facie they are personally liable, 
though they add a description of the character in which 
fhe note is given; but such presumption of liability may 
be rebutted, as between the original parties, by proof 
‘that the note was in fact given by the makers as agents, 
with the payee’s knowledge. Ib. 


SEPARABLB CONTRACTS. 

Right of action on a promissory note: —K., F. 
and H., on the 3d of February, 1866, entered into an agree- 
ment for planting certain land on their joint account. 
K. was to furnish the land and medical attendance; H. 
was to superintend the working of the plantation, and 
F. was to furnish a certain sum of money during the 
first month, and as much more thereafter as he could 
procure, sufficient for carrying on the business. F. 
advanced the stipulated sum, and H. gave him a bond 
and mortgage as security for the same, and for such other 
sums as he might advance. On the 3d of December, 1866, 
F. placed the bond, mortgage and contract in the hands 
of attorneys for collection, they to retain thereout, when 
collected, the sum of $300, advanced by them to F. on the 
security of said bond and mortgage, the balance to be 
remitted to F. At the same time F. gave them his prom- 
issory note for the sum so advanced, payable on the 25th 
of the same month, and executed a power of attorney, 
authorizing them to collect the several amounts due en 
the bond, mortgage and contract. The attorneys, not 
being able to realize any thing on account of these claims, 
brought suit against F.on the promissory note. Held, 
Ist. That the promissory note, in itself, constituted a 
distinct and independent cause of action, and the pos- 
session of the bond, mortgage and contract, as collateral 
security therefor, in no way impaired the right of the 
plaintiffs to enforce its payment. 2d. That the right of 
the plaintiffs to recover did not depend upon the dili- 
gence exercised by them, as attorneys, in the collection 
of the several sums claimed to be due on the bond, mort- 
gage and contract. If they failed to discharge their duty, 
and the defendant sustained damage therefrom, his 
remedy would be by an action at law. Brewster and 
Spratt v. Frazier. 


als. 
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NEW YORK SUPERIOR COURT. 
DECEMBER TERM, 1870. 


LITERARY PROPERTY. 


1, Appeal from a judgment dismissing a complaint ask- 
ing an injunction to restrain the printing and publishing 
by the defendant of a drama called “ Play,” of which T. 
W. Robertson, a citizen of Great Britain, was the sole 
author and composer. On February 1, 1868, he assigned 
to the plaintiff all his right and title to said drama within 
the United States, and delivered a copy to the plaintiff. 
On February 15, 1868, and for a great number of times 
thereafter, the comedy was publicly performed and rep- 
resented at the Prince of Wales theater, London, and at 
many other places, with the sanction of the author, and 
tickets were sold to such performances without any 
notice of a restriction upon the use of the drama being 
given in any manner. The defendant received the 
words and situations of the drama from persons who 
had seen or heard its public performances, and has 
since printed and sold copies of it identical with the 
plaintiff’s copy. The only “ publication” claimed is the 
public representations above stated. Held, that the pub- 
lic representations of the drama were not such as to take 
away the common-law rights of the plaintiff; that the 
burden is upon the defendant to show the lawfulness 
of his possession, and that, having failed to do this, he 
should be deprived of it. Judgment reversed, and new 
trial ordered. Palmer v. DeWitt. Opinion by Monell, J. 

2. Representation not publication.— Public representation 





of a drama is not publication, and does not entitle any 
person, without the author’s consent, to procure itin any 
way for purposes of publication, except, perhaps, when 
procured by meansof memory alone. The number of the 
public representations is not material. (The learned 
judge strongly intimates that, even when procured by 
means of memory, it gives no right to publication, 
though this is not involved in the case. Keene v. Clark, 
5 Robertson, 38, criticised.) Ib. 

8. Copyright laws. —By the common law, an author has, 
until publication, a property in his literary work, in the 
exclusive possession and enjoyment of which he and his 
assigns will be protected. The copyright laws are merely 
ancillary to the common-law rights of authors, and con- 
tinuing them after publication in print, but in no way 
impairing such rights, so long as the literary composi- 
tion remains in manuscript, or is not printed, and, in 
case of dramatic composition, superadding the sole right 
to represent after publication. The only publication 
contemplated by the copyright law is publication in 
print. Independently of a copyright law, an assignee 
of a manuscript would be protected by a court of chan- 
cery. Boucicault v. Delafield, 83 Law Journal, N.S. ch. 38, 
rests upon the language of the English copyright laws 
entirely. Ib. 

4. When the common-law rights of an author are 
invaded, the sole questions are, first, has there been a 
publication so as to take away or put anend to such 
common-law right? and, second, has such publication 
been with the consent or authority of the author? No 
surreptitious publication would deprive the author of 
his right of property. Literary property is the right 
which entitles the author or his assigns to all the use 
and profits of his composition. Ib. 


EE - + ~4-<> > - 


A DECISION OF DOUBTFUL AUTHENTICITY. 


The following, purporting to be an opinion of a 
surrogate of one of our northern counties, was writ- 
ten some years ago by a lawyer of this state, who has 
since attained a high position, both in his profession 
and in political life. The humor of it is quite equal 
to any thing we have seen in Punch on legal pro- 
ceedings. 


Before PETER Q. C. SHORTMAN, Surrogate: In the matter 
of proving the lust will and testament of Titus A. Peep. 
Titus A. Peep, of Greenflat, Hamilton county, is claimed 
to have made a will, whereby he devised to one John 
Smith, property to the amount of $20,000.00, consisting of 
water lots in Maumee city. Smith comes before the 
surrogate to prove the will and demand the property 

devised. Counsel opposing probate show, 

Ist. That Titus A. Peep, the testator, is still living, and 
in proof of this Peep himseY is produced in court and tes- 
tifies that he is not dead. 

2d. That the title to said water lots was never in said 
Peep, and that he never had, or pretended to have, any 
manner of claim to said lots. 

8d. That the signature to said will is a forgery; and 

4th, That there are no witnesses to the will. 

The questions before the surrogate, therefore, are 

lst. Whether the will can be admitted to probate dur- 
ing the life of the testator. 

2d. Whether the devise of real estate, never owned by 
the testator, is valid and sufficient to pass the title. 

8d. Whether the fact that the signature is forged con- 
stitutes any objection to the validity of the will. 

4th. Whether it is indispensable that the will should 
be witnessed. 


OPINION OF THE SURROGATE. 


The devise of property by will is of great antiquity. In- 
deed, this method of disposing of one’s acquisitions is 
coeval with the existence of the human race. Wills are 





still extant (being preserved in the British Museum; see 
catalogue of that institation) which are said to have been 
transmitted from the most ancient nations. These instra- 
ments were very common among the antedeluvians. In- 
deed, Blackstone remarks, that there is an example of a 
will in the book of Genesis—and Biackstone’s authority 
upon that point must be held decisive. It is to be regret- 
ted that the manuscript is lost, but probably the will of 
Adam is referred to by the learned commentator. Wills 
are also known to have existed among the first settlers 
in Scandinavia, Assyria, Greece and Rome. Indeed, the 
word itself may be traced directly to the Latin tongue, 
Tt is derived from volo. 

“ Sle volo, sic Jubeo, stet pro ratione voluntias,’”’ as Nero 
remarks in the Pandects. My Lord Coke,in his Insti- 
tutes, which is a work of high authority, uses the phrase 
“ willy-nilly,” which he derives from “nim and doll,” or 
“namby pamby.” Dr. Johnson made some observations 
on this subject, but as this court does not attach much 
weight to his authority, it is not deemed advisable to 
quote them, (See his works, London ed., quarto.) Web- 
ster’s definition of this word should be consulted by all 
who are desirous of understanding its precise meaning. 
(See his great dictionary of the English language, which 
contains 30,000 more words than any other similar work.) 
In England thetime is not known, tome atallevents, when 
testamentary instruments were not recognized. Impor- 
tant changes have heen made, however, from time to time, 
in that kingdom, on a great variety of subjects. (See 
Hume’s Hist, of England, vol. Ist to last, inclusive.) It is 
&@ question much discussed among jurists and naturalists, 
whether testamentary bequests be a civil or anaturai right. 
I think there is much to be said on both sides of this 
question. It is certainly a very civil proceeding toward 
those to whom the testator bequeaths his property; and 
in this great and glorious republic we all hold it to be a 
natural right for every man, and more especially for every 
free man, to do as he d——n pleases, both as to devising 
and inheriting property. (See Declaration of Indepen- 
dence, passim.) 

N. B. I use the word d——n, not as a court, but as an 
individual. 

As has been before intimated, every man can make a 
will who has a disposition todoso. And I can find no 
authority for requiring that the testator should possess 
any thing to bequeath. This would, indeed, be making a 
distinction between the rich and poor, which would be 
odious to every friénd of freedom and equality. (See Jef- 
ferson’s Manual, vol. 9.) The Almighty has not, indeed, 
given to all alike in the matter of worldly substance, 
but the glorious privilege of leaving to his friends what- 
ever he is obliged to leave behind him, belongs certainly 
to every testator. The following maxim is quoted from 
a writer of great weight and authority, and is clearly in 
point: 

“Tam monarch of all I survey, 
My right there is none to dispute. ad 


(R. Cruso’s Digest, vol. 7, p. 953.) 

By right, here Mr. Cruso unquestionably means the 
right of making wills, whether a man has any thing to 
give or not. 

We are next to consider what degree of capacity is 
requisite to make a will. As has been well remarked by 
Vattel, Puffendorf and Justinian, very small infants, 
idiots and madmen are considered incapable, The stand- 
ard of capacity for making wills is, indeed, very low— 
being about the same as that required to decide on their 
validity. And here I cannot forbear to quote from a 
recent decision of a learned brother in an eastern county: 

“Every person not embraced within either of the 
above classes (idiots, lunatics or persons non compos men- 
tiz), of lawful age, is competent to make a will, be his 

ever so werk,” and is also, I will venture to 
add, eligible to the office of surrogate. Married women 
were anciently regarded as incompetent to make testa- 
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mentary bequests; but their competency is restored bya 
recent statute in these words: 
awe she she will, you m 

d when she mS: raha Won't uo tenes cea the end on’t,” 

The idea of making a will naturally suggests the 
thought of death, which is by no means pleasant. It is 
claimed here, that by the act of making a will, a man 
contracts to die, and that, if he lives, in violation of this 
implied promise, he is guilty of a fraud, and is estopped to 
oppose the probate of the will. (See Grotiusand Pothier 
on @ stopple.) For him to do so would be “ to take adyan- 
tage of his own wrong,” which, as my Lord Mansfield sug- 
gests, is “‘a dodge not sanctioned by the law.” I might 
also quote from Confucius, Solon, Lycurgus, Socrates, 
Hannibal and other learned Thebans, but for the present 
I forbear. 

The remarks I have made above may not all be consid- 
ered applicable to this case, but the “imperfect knowl- 
edge of the many” on this subject will be, it is hoped,a 
sufficient excuse for them. Besides, we are admonished 
by a court whose authority may be considered by some 
higher than this, not “ to hide our light under a bushel,” 
In accordance with this suggestion the court has thought 
meet to remove the bushel, that its light, like a small 
city on a great hill, may illumine the surrounding 
darkness. 

I now propose to consider some of the other points 
raised in this case; and, 

lst. Is the proof that the testator is living sufficient to 
prevent the probate of the will? As has already been 
intimated, the court would consider it by no means clear 
that, if the testator were proved to be living, this would 
defeat the will. For, as my late lamented brother Judge 
Story justly remarks (Eq. Jur. sec. 64, g.), “In equity 
that is always considered as done, which manifestly 
ought to have been done.” Now, it is clear from the tes- 
timony that the testator ought to have been dead years 
ago. And this being a horse-marine court, with equity 
jurisdiction, he will, therefore, be considered as dead, 
This, then, constitutes no objection to the validity of the 
will, Besides, the only evidence produced to prove that 
the testator is still living, is the testimony of Peep him- 
self. He is clearly an interested witness, and therefore 
incompetent. It is also claimed that his testimony is 
rebutted by proof ofan alibi, to which position this court 
accords its full assent. 

2d. Does the fact that the property bequeathed to 
Smith did not belong to the testator deprive the devisee 
of his right of possession? I hold, clearly not, for reasons 
already assigned. 

8d. Is the circumstance that the signature is conceded 
to be a forgery a valid objection to the will? Aftera 
pretty thorough investigation, I have come to the con- 
clusion that it is not. I ground my opinion upon the 
authority of Mr. Justice Story, cited under the first 
point. In accordance with that principle, it was not 
sufficient to prove that Peep did not sign the will. It 
should also have been shown that he ought not to have 
done 80. 

So far, then, I find nothing to prevent Mr. Smith’s 
taking the property. But, greatly to my regret (for I 
have great respect for the family of which his illustrious 
name shows him to be a member), the last objection isa 
fatal one. There were no witnesses. The statute provides 
that there should be. John Smith can’t have them water-lols, 


_and a decree must be entered to that effect. The costs 


must be paid by the man who owns the property devised, 
for I do not find that any other of the parties have any. 
I do not think there has been any fraud in this mat- 
ter. The forgery of the testator’s signature is, indeed, 
“wrapped in mystery;’” but I cannot suspect that any 
of my fellow-citizens, to whose suffrages I am indebted 
for “all I possess and almost all I know,” would be guilty 
of doing any wrong in the premises. 
PELEG Q. C. SHORTMAN, 
Surrogate, Greenjflat, Hamilton 0. 
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DECISIONS IN THE COURT OF APPEALS. 


The court of appeals has rendered decisions in the 
following: cases : 

No. 61,— L. Shuster Smith et al., respondents, v. Abraham 
D. A. Miller, impleaded, etc., appellant. Judgment re- 
versed, and new trial granted. Costs to abide event. 

No. 67. — Bridget Morrow et ai., respondents, v. The 
Hudson River Railroad Company, appellant. Judgment 
affirmed, with costs. 

No. 16, — Joseph Fellows, respondent, v. John Herrman, 
appellant. Order granting injunction reversed, and mo- 
tion for an injunction denied, and order appointing a 
ceceiver affirmed, without costs to either party. 

No. 2.—John W. Shumway ef al., executors, etc., re- 
spondents, v, Isaac G. Shumway, impleaded, etc., appel- 
lants. Judgment affirmed, with costs. 

No. 32.—The People, respondents, v. Charles G. Miller 
et al., appellants. Judgment affirmed, with costs. Re- 
mittitur stayed days, on motion of 8. Hand. 

No. 49.— E. F. Woods et al., appellants, v. Mareuce A, 
Wilder e¢ al., respondents. Judgment affirmed, with 
costs. 

No, 68.— Nelson M. Knickerbocker, plaintiff in error, v. 
The People, defendants in error. Conviction and judg- 
ment affirmed. 

No. 64.-—-Sarah Wood, adm’x, etc., appellant, v. Erastus 
B. Phillips, respondent. Order granting new trial re- 
versed, and judgment for plaintiff on verdict, with costs. 

No. 68.— Richard 8. Roberts, survivor, etc., appellant, 
v. Aaron N. Fisher, ef al., respondent. Judgment reversed 
and new trial granted; costs to abide event. 

No. 71. —The Glenville Woolen Company, respondents, 
v. Alexander J. Cameron, appellant. Judgment affirmed, 
with costs. 

The Glenville Woolen Company, respondents, v. Joseph 
Ripley, appellant. Judgment affirmed, with costs. 

No. 73.— Albert B. Gibbs, appellant, v. John W. Bates, 
eal.,respondents. Judgment affirmed, with costs. 

No. 74.—Mary Garrity, respondent, v. Nicholas H. 
Haves, appellant. Judgment affirmed, with costs. 

No, 75.— John H. Bergen, executor, etc., respondent, v. 
Henry Whittaker, Jr., implt., etc., appellant. Judgment 
affirmed, with costs. 

No. 76.— The Bank of the Commonwealth, appellant, v. 
The Mayor, Aldermen, bte., of the City of New York, re- 
spondents. Judgment reversed, and new trial granted. 
Costs to abide event. 

No. 77. — Alden 8. Wilcox et al., respondents. Judgment 
affirmed, with costs. 





BOOK NOTICES. 
ees. Practice Reports. Vol.9, No.1. New York, Diossy 


This number contains a number of valuable practice 
eases. In Brown v. Nichols, the court of appeals held, 
that the unauthorized appearance of a responsible at- 
torney for a defendant who had not been served with 
process, was binding on the defendant in a collateral 
action, unless some good reason be shown for not seek- 
ing relief in the original action; also, that a power of 
attorney is not revoked by the subsequent insanity of 
the principal. In Hy v. Steigler, it is held that an order 
of arrest cannot be granted in an action to have a con- 
tract rescinded, on the ground of fraud, and to recover 
damages for the fraud. There are several other cases in- 
volving the liability of public officers for torts; of the 
principal, in undertakings for injunctions; the removal 
of causes to the United States courts, etc. 

We have received, from Messrs. Diossy and Company, 
acopy of a very useful wall chart, giving the important 
changes in the general statutes made by the laws of 1870, 
which will be sent free, on application, to the subscribers 
to Abbott’s Practice Reports. 





Sopete Tie for Vol. @, No.1. William Gould 

This part contains an unusual number of interesting 
practice cases. In People v. Fuller, it is held that the 
court has power, in its discretion, to award cost in cases 
of common-law certiorari. In Budden v. City of Lockport, 
it is held that the service of an amended complaint, after 
notice of motion to amend, does not supersede the mo- 
tion. Husford v.;Bogardus is to the effect that, when the 
year expires during the pendency ofan action to enforce 
@ mechanic’s lien, the plaintiff must be nonsuited, and 
that the court has jurisdiction to award costs to the de- 
fendant. There are fifteen cases reported in the number. 


The Law Magazine and Review 

For November is one of the best numbers of this ven- 
erable and valuable English quarterly that has reached 
us. The articles are, most of them, on topics of current 
interest, and are written in‘an admirable style. We have 
already reprinted the one on “ The Legal Education Asso- 
ciation,” and shall, when our space will permit, repro- 
duce one or two others. The following are the contents 
of the number: “Our Patent Laws ;” “ Digests and Codes ;” 
“The Administration of Justice in India;” “The Bible 
and the Public Schools,” which is a review of the facts 
and the arguments in the celebrated Cincinnati case ; 
“ Defective state of International Law;” “The Law of 
Ulterior Destination, as bearing on Contraband of War;” 
“The Lords’ Amendments to the Married Women’s Prop- 
erty Bill;’”’ “ Novation of Contracts ;’” ‘“‘ Habitual Drunk- 
enness ;’”’ “‘The Late Professor Van Vangerow;” “The 
Legal Education Association ;” digests, book notices, etc. 
There is always much in this periodical of interest on 
this side of the Atlantic, and we should be glad to have 
it obtain a considerable circulation among us. 
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A YEARS’ WORK OF THE ENGLISH JUDGES. — The highest 
judicial functionary in England, the lord high chancel- 
lor, sat judicially in the year 1869 on 70 days in the house 
of lords, and on 76 days in the court of chancery. The 
lord chancellor’s salary is 4,0002. from the house of lords, 
and 6,000. from the court of chancery. He has other pub- 
lic duties besides his judicial duties. Lord Romilly, mas- 
ter of the rolls, sat in 1869 in his court or at chambers on 
166 days, and on the judicial committee of the privy coun- 
cil on 8 days; his salary is 6,000. Lord Justice Giffard sat 
130 days in chancery, on 33 days on the judicial committee, 
and on 2 days to hear an appeal with the chancellor of the 
duchy of Lancaster; the lord justice also made 280 orders 
on reading petitions and reportsin chambers. His salary 
is 6,000. Vice-Chancellor Stuart sat in court on 169 days, 
and on 4 days in chambers only; he also sat in chambers 
on 57 days to dispose of business on a regular published 
list, and on many other days on particular cases without 
a regular list. Vice-Chancellor Malins sat in court on 172 
days, and in chambers to hear summonses on 67 days. 
Vice-Chancellor James sat in court on 172 days, and at 
chambers on 57 days, and also sat some 15 days in the long 
vacation as vacation judge. The salary of a vice-chan- 
cellor is 5,000. a year. We pass now to the common-law 
courts. Bysome mishap, when the parliamentary return 
from which these statements are taken had to be pre- 
sented, no return had been received from the court of 
queen’s bench, and all that we can state is, that the judges 
had their usual salaries in 1869—the lord chief justice 
8,000/., and the puisne judges 5,000l. each. The lord chief 
justice of the court of common pleas sat on 216 days, and 
would have sat on 18 more but for illness. Mr. Justice 
Wiles sat in court or at chambers on 156 days, 52 of them 
being occupied with election petitions; Mr. Justice Byles 
saton 175 days; Mr. Justice Keating on 28days; Mr. Jus- 
tice M. Smith on 207 days; Mr. Justice Brett on 218 days. 
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The salary of the lord chief justice of the common pleas 
is 7,0002., and of a puisne judge 5,000/.; but these amounts 
are subject toa deduction for the expenses of two circuits, 
estimated by the lord chief justice at about 5501. The 
salaries in the court of exchequer are the same as in the 
common pleas. The lord chief baron sat on 226 days, Mr. 
Baron Martin sat in court or at chambers on 297 days, 194 
of them being occupied on election petitions ; Mr. Baron 
Bramwell sat on 148 days; Mr. Baron Channell on 169 
days; Mr. Baron Pigott on 19% days: Mr. Baron Cleasby 
on 216 days, he being long vacation judge. The judge of 
the court of probate and for divorce and matrimonial 
causes sat in court to try probate causes on 77 days, to try 
divorce causes on 74 days, to hear probate and divorce 
motions on & days; and at chambers to hear summonses 
in probate and divore causes on Mdays. He receives a 
salary of 4,000/. as judge of the court of probate, and of 
1,000. as judge ordinary of the divorce court, The judge 
of the high court of admiralty of England sat in court or 
in chambers on 133 days, besides sitting on the judicial 
committee. The salary of the judge of the court of admi- 
ralty is 4,000l.—Law Times, 
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TERMS OF THE SUPREME COURT FOR DECEMBER. 


Last Monday, Special Term, Monroe, Dwight, 
Last Tuesday, Special Term, Albany. 
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FORBIGN LEGAL NEWS. 


The incorporated Law Society of Liverpool numbers 
186 members, 


The proportion of attorneys to barristers in England 
is as three to one, there being 12,000 of the former and 
4,000 of the latter. 


Mr. R. Ingham, Q. C., has resigned the recordership of 
Berwick-upon-Tweed, which he has held for forty years. 


The Law Times thinks the method of deciding cases 
recently adopted by the new court of appeals in this state 
might be usefully followed in the English courts, 


Sir Colman O’Loghlen has resigned the offer of judge- 
advocate general, and it is thought that the office will be 


now abolished. 


In the Taylor divorce case, recently tried in the Dublin 
probate court, the mother of the respondent was exam- 
ined at great length, with the following interesting 
results: 

She stated that Mrs. Taylor, on one occasion, beat her 
husband on the bare legs with a horsewhip, and raised 
“welts” upon them. She, on another occasion, “‘knocked 
him down and sat on his head,” on asofa. “He endeav- 
ored,” said the witness, ‘‘to push her off, but she is a 
most powerful woman.” The witness continued: “On 
one occasion I saw her drink a whole bottle of claret, and 
she then jumped on her husband, who was in bed, and 
pulled his hair and whiskers. She used to allow the 
female servants to remain out all night, and come in 
through the windows in the morning.” On being asked 
if Mrs. Taylor was a hard drinker, witness said: ‘‘ Well, 
she was. She drank rum and milk in the morning, and 
from luncheon to bed-time she generally drank about five 
bottles of porter.’”” The witness testified to midnight 
visits of Mrs. Taylor to Mr. McCarthy’s bedroom, and 
said that Mrs, Taylor drugged her husband’s drink, and 
gave him pure whisky against remonstrance. On one 
occasion, when he had been in a great passion, she gave 
bim laudanum, 


LEGAL NEWS. 


The death of Judge Burnet, of Galveston, Texas, ig 
announced by the News of that city. 


Governor Palmer, of Illinois, has refused to appoint 
Mrs. Anna Crandell, of Chicago, a notary public. 


Hon. C. B. Lawrence, chief justice of the supreme court 
of Illinois, has written a letter declining, under any cir- 
cumstances, to be candidate for United States senator, 


It has been decided by the supreme court of Illinois 
that there is no power to continue a child in a reform 
school unless it has been convicted of crime, 


The report circulated by some of the Washington corre- 
spondents that Attorney-General Akerman was intend- 
ing to resign his office has been authoritatively denied. 


The constitution of North Carolina provides that the 
chief justice of the state shall preside over the senate 
when the governor is tried by impeachment, Under the 
law, Chief Justice Pearson, who is also threatened with 
impeachment by the North Carolina house of represent- 
atives, will preside at the trial of Governor Holden, 


A citizen of Glasgow, Ky., who has had a sad experi- 
ence with lawyers, recently drew up the following as his 
last will and testament: 


“We the undersined pray to the cort or the people ot 
this county giving this to my airs, the airs of John Lem- 
ing the said parsel of land containing the shop to the airs 
of my estate wanting the rest of property to my children 
after paying my debts. 

“ Pleas find this out for this is bad writing but recollect 
that Iam narvous as you know. 

“Left in the care of Wm. Bradford. 


“Attest Wm. LEMING.” 


Of Ex-Judge Goldthwaite, the new senator from Ala- 
bama, the Richmond Dispatch says: ‘“‘ His mother, while 
he was young, became a teacher of a popular female 
school in Richmond, and he grew up to early manhood 
here. From this place he departed for the then El Dorado 
of the Gulf, and walked the entire distance to Alabama, 
occasionally stopping on the way and teaching school 
awhile to raise funds to procure food and lodging. In 
Alabama he met with friends, studied law, was elected to 
office, and in the course of time was made a judge of the 
supreme court ofthe state. He is a man now far advanced 
in life, but he possesses a vigorous intellect, and his repu- 
tation for integrity and devotion to the public good is 
without reproach.” 


In 1867, a vessel of the French imperial navy, named 
the Huryole, was in the harbor of San Francisco, and 4 
merchant vessel of Boston, named the Sapphire, came in 
collision withit. The extent of the damage to the French 
vessel amounted to $15,000. The vessel was repaired at 
the docks in San Francisco, and the expenses were paid 
by the French government. A lawsuit ensued, instituted 
by the French government against the Sapphire. It was 
shown conclusively that the Sapphire was riding with 
one anchor out, and not with two. The case was decided 
in favor of the French government, and an appeal has 
been taken to the supreme court of the United States. 
The Hon. Caleb Cushing will appear for the defendant. 
The case now stands under the title, ‘‘ Napoleon IITV. 
The Sapphire.” It is probable that one of the first steps 
in the case, when it comes up, will be a motion to change 
| the title, 
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TO SUBSCRIBERS. 


Those whose subscriptions end with the current vol- 
ume, and who wish to continue the LAW JoURNAL, should 
remit before the close of the year. 


— 
TO ADVERTISERS. 


The number of the LAw JouRNAL for January 7th next 
will be sent to every member of the profession in the 
country. Advertisments for that number should be for- 
warded at once, as the space is limited, 
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CIVIL CODE OF THE STATE OF NEW YORK. 
No. IV. 
ENGLISH CODIFICATION. 


The English law digest commission have, it appears, 
not yet entered on the active discharge of their func- 
tions. Nothing beyond the specimen digests have 
been as yet prepared by them. At least such is the 
inference raised by a letter recently written by one 
of the most distinguished members of the commission 
to the lord chancellor. The whole letter is not before 
us, but only those parts contained in an article in the 
Law Times, and published by us ante, page 402. Suffi- 
cient, however, is quoted by our contemporary from 
Mr. Fisher’s communication to apprise us of the pres- 
ent position and probable rate of the progress of the 
commissioners, as also of the principles and senti- 
ments which animate them in entering on their 
extensive and laborious work. 

Mr. Fisher considers that the fruits of their labors 
will fill only a hundred volumes! But the commis- 
sioners themselves estimate the net returns at double 
that number, although their computation of the cases 
necessary to be transcribed is one-third lower than 
Mr. Fisher's. Their estimate of cases is 100,000; Mr. 
Fisher’s is 141,000. He calculates that 674 cases yield 
951 citations. His figures are strangely minute. How- 
ever, he gives us an insight into the philosophy which 
is likely to guide the commission, and this informa- 
tion induces us to think that Scheherazade has found 
a rival in the commission, and that their labors will 
really never end. Nor have we the satisfaction of 
believing that even the partial work of the one hun- 
dred volumes will afford any help whatever to ulte- 
rior progress. The commissioners have mistaken the 
jurisdiction, so to speak, according to the laws of 
which they should proceed. Their successors, there- 
fore, must begin de novo. 

An additional evil, also, is imported into the mat- 
ter, from the strange views they appear to entertain 
of the probable results of the proposed fusion of law 
and equity in England. This misconception is, per- 
haps, a chief source of the devious and illimitable 
excursions which they propose to undertake. 

“A provision,” Mr. Fisher thinks, “that law and 
equity shall henceforth be dispensed by the same tri- 
bunals, may be sufficient for the future, but it will 
not provide for the conflicts which have already arisen 
out of the separate jurisdictions.” 





He here expresses an cpinion that a fusion of law 
and equity will tend to reconcile the different princi- 
ples of the two systems. But the fusion will be only 
of judicatures, and not of rights. Let us take an ex- 
ample. Land is limited to A. to the use of B., in 
trust for C. Here, at present, A, has nothing; B. has 
the legal estate, and C. has the equitable. Such will 
be their respective rights after the fusion. Any right 
which B. can enforce at present against the terre- 
tenants, wrong-doers, third parties, or the world gen- 
erally, including even C., will remain to B. under the 
new consolidated regime. If C. enters on the land 
without having first obtained a conveyance of the legal 
estate, his right to have that conveyance will not 
release him from liability for his trespass, He must 
obtain either an injunction or decree against B. before 
the latter need pause in the least in exacting his legal 
rights. The old conflict between the rights of trust- 
ees and cestuis que trust must sti)l continue, unless 
trusteeships are to be abolished. Does Mr. Fisher 
suggest that this should be done? If not, what does 
he mean by reconciling the conflicts between law and 
equity? In fact, no digest of past law can avail, per 
se, for any purpose of law reform. 

After the fusion, the different viands of the legal 
repast will be served up separately, as hitherto, and 
not in one comprehensive dish, as Mr. Fisher thinks, 
The difference will be, that if the guest at present 
calls on the wrong carver, he atones for his mistake 
by a mulct in the shape of costs. Under the new 
regime, every carver will have the same rights and 
powers, se that there can be no mistake in apply- 
ing to the proper person. Westminster Hall now has 
six distinct judicial entrances, marked respectively : 
lav, equity, admiralty, probate, divorce, and bank- 
ruptcy. None of these chambers communicates inter- 
nally with the rest. Any snitor who enters by the 
wrong door, or loiters in the nave within, must retrace 
every single step, casting away golden applés, like 
Atalanta, at each pause, both of egress and regress. 
After he has emerged once more into open day, he 
has to begin de novo by entering some other aper- 
ture of the legal hive. But, after the consolidation of 
judicatures, all the entrances will lead to a single hall, 
or series of halls, of the same denomination, each hav- 
ing the same powers and privileges, so that every step 
taken in the pleadings in any cause will necessarily 
tend to the goal. - 

If law and equity were administered by the same 
judge, but each system allowed to retain its pecu- 
liar pleadings, the old dualism would still vir- 
tually continue. The pea is not now, indeed, 
under some one of six cups; there is only one 
cup. But there is a mystery as to which fingers 
are to be used in extracting its inclosure on certain 
occasions. A mistake in the manipulation is as fatal 
asa mistake regarding the cup was formerly. The 
party using the wrong mode of seeking redress must 
be mulcted in costs, and begin de novo. Putting an 
equity side to a court, therefore, will no more prevent 
mistakes of jurisdiction than the old dual court of 
exchequer prevented such, while a double system 
of pleading is retained. 

The fusion of judicatures does not affect rights. 
Whatever legal or equitable rights A. and B. had 
previously, such they will retain. There is not really 
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a conflict between them, where there is no dispute as 
tothe facts. They do not claim the same thing, right, 
estate, or interest. They claim different matters, 
known as the legal and equitable interests in the 
same lands or fund. Not only will the fusion, then, 
not mix up and confound these interests; but it would 
be very undesirable to do so. Infants, married 
women, and idiots will still require curatorship ; nor, 
after they bébome sui juris, should they be allowed 
to interfere with the tenants of the land, or the bank 
possessed of their trust-moneys, without a decree of 
court to that effect. If a tenant is to be allowed to 
controvert his landlord’s claims, and to set up an 
equitable jus tertii, there would be an end to law and 
order. Our consolidated code of procedure made 
no change in doctrinal law. Equity and law differ 
as sights and sounds do. Their union would only 
produce a nondescript mixture, in which the rights 
of any one would be wholly undiscernible. We re- 
gret to say that we find Mr. Fisher totally mistaking 
the nature of the proposed fusion of jurisdictions, 
and ‘so, from his own fanciful data, drawing strange 
and irreconcilable conclusions. 

It is not the province of the codifier to clear up any 
difficulties, either in law or equity, much less to 
reconcile both these systems or expurge their differ- 
ential quantities. When there is a conflict of judicial 
decision at law, he should not codify the uncertain 
rule thus indicated, without drawing the attention of 
parliament in an especial manner to the side he pre- 
ferred. But such conflicts are very rare. There are 
not probably six out of the 100,000 cases in reports 
thus left to an equal balance of opposing judgments. 
As to the supposed obscure rules of law, these are 
generally not rules, but alleged deductions from 
established rules. Let the codifier state every rule 
that:is established, and the next law reformer will be 
able to introduce a statute which will bridge the pas- 
sage from the known tothe unknown. However, let 
the codifier be content with stating what the law is, 
not what it ought to be, except where his proposed 
changes have already been the subject of much discus- 
sion and the wishes of the learned on the points ascer- 
tained. 

Lest we may be accused of misinterpreting Mr. 
Fisher’s views with regard to the extinction of law or 
equity (we know not which), he gives an example 
which, we may add, shows the importance of fixing 
the point of a general statement by a citation of cases. 
‘* When, for instance,” he says, “judges of law and 
equity are called upon to determine the validity of an 
equitable assignment, which is bad at law but good 
in equity, without ‘the consent of the holder of the 
fund to apply it for the benefit of the assignee,’’ which 
rule are they to follow, each being good law? The 
answer is, that: the one judge will administer both 
systems, each in respect of the rights which alone it 
regards, The right of the legal owner of the fund is to 
receive the dividends until restrained by injunction. 
The judge will, on a prima facie case, issue the injunc- 
tion, and will finally decree a transfer (if warranted 
by the evidence), of the fund. What difficulty has a 

judge, under the common-law procedure act, in allow- 
ing an equitable plea, or decreeing a specific perform- 
ance? Equity is a contract, as it were, resting in fleri. 
It is a floating battery, though intended finally to be 





located on theland. It has nosubstantial validity until 
decreed by the court; and in some cases, as where a 
tenant in tail refuses to fulfill a covenant to execute q 
disentailing deed, equity is powerlessinrem. Surely, 
the success of the equitable elements in the common- 
law procedure acts ought to have shown Mr. Fisher 
that he is raising difficulties which are proved by the 
course of events not to exist. We are reluctant to 
accuse him of idling. But if he plunged into deep 
water at once, instead of remaining on the brink 
dashing his toes against the debris of ages, and com- 
plaining of every thing, he would find actual digesting 
not so difficult as it appears to his theory, which, how- 
ever, is unique for the singular aim it takes of recon- 
ciling the conflicts of law and equity. 

Courts of law, he admits, have sometimes adminis- 
tered a sort of equity of their own. Well, what 
matter whether their rough-and-ready justice is 
identical with the rules devised by the chancellors or 
not? Both these classes of rules relate to distinct 
descriptions of rights, which will not and cannot be 
touched by any fusion of law and equity which reaches 
only the remedy. More than Mr. Fisher, we fear, 
consider that a fusion of law and equity means an 
extinction of one class of rights; but, unlike Mr. 
Fisher, they consistently despair of a homogeneous 
fasion. 

He pursues his jural romance, and says “ there are 
conflicting rules the relative values of which must 
be considered without reference to the nature of the 
jurisdictions under which they arose.”” Why must 
they be so considered? These jurisdictions still con- 
tinue, but, like the Roman correllative systems, they 
are to be administered by the same class of judges. He 
evidently looks for the rise of an unknown system 
of jurisprudence, in which law and equity will only 
exhibit their rays through the colored and obscuring 
medium of a code, which is to be founded, not on the 
existing systems of law and equity, but on a discord- 
ant harmony of unknown legal sounds. 

‘*Some of these conflicts,” he continues, “‘ may, of 
course, be cured (but at the risk of making others), 
by the old patch-work system of iegislation ; but no 
consistent body of laws adapted for the guidance of a 
mixed jurisdiction can be created, except by means 
of that complete analysis and arrangement which is 
necessary to the formation of a digest.”’ 

But a union of judicatures would only be effecting 
what the common-law procedure and chancery regula- 
tion acts have already partly attempted with success. 
The rights of individuals will be left» untouched. 
What, then, Mr. Fisher proposes to accomplish by 
his: new body of “ consistent law,’’ we know not. 
Law and equity differ, as the particular estate does 
from the remainder ; as the criminal law does'from the 
civil. The question the judge will ask each suitor is, 
whether he has a right to the relief sought. This 
right will always be inconsistent with the claim of the 
defendant, no matter whether both are legal or equita- 
ble rights, or one is legal and the other equitable. Does 
Mr. Fisher propose to.reconcile these? Even trustees 
will continue to have their present rights. We hope 
that Mr. Fisher will favor us with a schedule of forms, 
not, however, extending over more than a half-dozen 
volumes or so, a8 we do not see our way under his guid- 
ance. It is to be feared that any little light left us of 
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the working of English jurisprudence will be entirely 
obscured by the labors of a commission of which one 
of their most distinguished members favors us with 
an insight into designs that indicate a total mistake 
of what a fusion of law and equity means, 

The mistakes made by Mr. Fisher appear to us to 
result from the singular method of consolidation 
adopted by the commission. Their error is, to use a 
phrase of Lord Bacon’s, “‘in the first digestion.” In- 
stead of welding statutory and case law together, they 
propose to put the statutes into five and the cases 
into seven volumes. With one eye only on each 
tranch, all comprehensive vision is lost, and the chief 
object of a code is missed. That object is the elimina- 
tion of repetition from the legal authorities. This can 
only be aimed at, much less accomplished, when one 
single whole is had in view, and all the commissioners 
meet and work together. Now, they prepare their 
portions separately, and the result must be an endless 
amount of repetition, contradiction, and incongruity. 

Neither will this separate digestion of the meat and 
drink of the law facilitate the compilation of an ulte- 
rior consolidating code. For a text, or abstract pro- 
position, is always ambiguous without a reference to 
cases or statutes. When, then, the five volumes of 
statutes and the seven volumes of cases (in a previous 
part of bis letter Mr. Fisher says the digest will con- 
sist of a hundred volumes), are placed side by side, 
who is to connect or “ reconcile”’ the correllate parts? 
It will be the case of Boydell vy. Drummond on a colos- 
sal scale, Furthermore, compression on mechanical 
principles or a digest is so far inferior to a logical con- 
solidation in a code, thatit is even inferior to the rude, 
but healthy state in which the reports at present exist. 
Every case can now produce a certificate of its domi- 
cile and its passport. In the digest they will be amere 
enumeration of particulars, and deprived of many 
of the marks that would connect them with more 
general rules. 

A code is a general consolidation act of every branch 
of law. Its first chapters should contain the more 
general principles, and so on taper to the more 
minute yet more complicated species. Each propo- 
sition should be followed by acitation of appropriate 
cases; but the interpretation clause of the code should 
provide, that no greater validity was intended to be 
imparted to the cases than they at present possess. 
Every statute, in like manner, ought to refer to the 
cases which it either confirms or overrules. Old cases 
are implied statutes, resting on the acquiescence of 
the legislature. They are, as we have already shown 
in preceding articles, not only entitled to the denom- 
ination of laws, but even statutes are known to us for 
& certainty, only through the interpretation they 
receive from the judges. Written and common law 
thus constitute the legal rule of faith ; the scripture, 
of course, always prevailing over prior tradition. Both 
these sources are co-ordinate, and are essentially of 
the same legal denomination, being both construed 
and assayed by the judges. Indeed, all equity is 
judge-made law, and so is the common law. 

A code, arranged on logical principles, will have no 
repetition. It alone is of force when it speaks; when 
it does not, the reports and other authorities outside, 
Such as treatises or foreign laws, ought to be con- 
sulted. 





a 

Every principle necessarily involved in. a decision 
is law. What objection, therefore, can .arise, to stat- 
ing, in the logical order, the general, premises first 
and the concrete afterward, rather than the inverse 
method necessarily adopted by a judge, when deliv- 
ering judgment on the case before him? It is not 
necessary to state in a code every principle of law, 
just as it is not necessary for a judge to refer ex- 
pressly to what he takes judicial cognizance of, such 
as the names of the reigning sovereigns of Europe, 
etc. Much discretion, therefore, is necessary in.a 
codifier, in order to eliminate from his oracle all prop- 
ositions true but incontestible, and partaking more 
of the nature of moral or rational propositions. than 
of doctrines of law. The decision, therefore, brought 
to support or illustrate a doctrine in the code, may be 
only indirectly referable thereto; but no matter how 
mediate and indirect the connection is, yet, if itadmits 
of demonstrative proof, the ratiocination is perfect. 
The cases cited in support of general principles, 
therefore, will afford a practical pivot which can 
not be denied, while their general relation to the whole 
principle enunciated will equally admit of demon- 
stration, just as a feigned issue will as effectively 
determine a question of right as if it was directly 
stated as the gist of the action. 

Sound legislation is actual litigation or adjudication 
generalized. It is desirable, therefore, that every 
poposition of a general nature should have a sub- 
stratum of fact in the shape of a citation of cases. 
These point the moral, and leaven the abstractions 
with useful alloy ; while, as at the present day hardly 
any really new case can arise, a perfect digest is.a 
code. A boot maker who had boots that would fit 
every one on Broadway, would be able to supply any 
customer, male or female, this side of China, just as 
well as if his stock was prepared on an insensibly 
sliding scale of abstract sizes. Doubtful legal cases 
can be disposed of according as they are of a 
criminal or civil nature, by rules of construction re- 
spectively. A bare enumeration of particulars is a 
complete induction, when we know, for a fact, that it 
is so; but an induction not referring directly to actual 
cases would always savor of speculation, and admit 
of much ingenious and fancifulrefinement. A digest 
in a country with a new jurisprudence would, there- 
fore, be lamentably defective; but a digest of the 
principles in all the reports of an old country, is a 
code illustrated and verified byexamples. It is acode 
and digest, and has all the advantages of both. 

The act for the extinguishment of satisfied terms and 
the statutes of limitation tend to wipe out bare legal 
estates. But, the comprehensive destruction of law 
at which Mr. Fisher aims is not contemplated by any 
one in the United States. Our laws indeed, are not 
only free from many of the minor varieties of equita- 
ble rules to be found in the English system, but even 
our common-law conveyancing is not now entangled 
with the number of limitations which an older country 
has produced. The English digest, or code, therefore, 
should besomewhat more extensive than ours. But, a 
hundred volumes of a consolidation act are not worth 
the trouble of compiling. Any theory, having any ele- 
ments of science, philosophy or deduction, could be 
expounded surely in one, or, at the utmost, two rea- 
sonably sized volumes — EZ converso a compilation so 














voluminous as the law digest of England promises to 
be, indicates that it is a mere enumeration of particu- 
lars, unduly avide des faits, and devoid of all sound 
principles of method and arrangement. Some of the 
propositions in these hundred volumes, surely, are 
necessary consequences of other more general princi- 
ples stajed elsewhere in the same vast repertory. 
If so, why should they be expressly mentioned? 
Quod necessario intelligitur non deest. No book of 
arithmetic or mathematics does or could give 
every deducible. But, it is a libel on all moral and 
jural philosophy to assert that municipal law is a 
bundle of dry fagots, having no mutual affinities, no 
living principle pervading them, and deriving their 
whole force from the ita lex scripta est of statutes and 
reports. A victor of one hundred battles is an impor- 
tant person; but even the Sibyl, with so many books, 
would be a troublesome and loquacious companion. 

Although barely on the threshhold of the legal 
fabric himself, Mr. Fisher, in the spirit of the Phari- 
see, taunts our codifiers with a want of success. We 
think that with one hundred waste paper baskets be- 
fore him, he might more appropriately refer to these 
as “our failures.” The Edinburgh Review is not of 
Mr. Fisher’s opinion with respect to the merits of our 
civil code. In an unusually able article, even for the 
Edinburgh Review, the following passage occurs in its 
number for October, 1867: 

“The state of New York, after several tentative 
efforts, has at length caused to be compiled one of the 
best codes of modern times. It embodies both com- 
mon law and statutes, and occupied three commis- 
sioners for eight years, 1857-1865." The reviewer 
could have added, that it also comprises all our equity 
jurisprudence. 

Originality and philosophy constitute genius. Now, 
it is the philosophic and arranging mind that a code 
or digest requires. Weare far from wishing to detract 
from Mr. Fisher’s past merits. His treatise on mort- 
gages is one of the most philosophic and best composed 
works in our legal literature. Even its index is a 
masterpiece. But, we appeal to our readers whether 
we misrepresent him with respect to his views on 
codification and the proposed fusion of law and equity, 
and whether the holder of such views is likely to 
achieve brilliant distinction as a codifier. 

The New York code is the beau ideal of consolida- 
tion. It reduces all law to general principles, states 
them in logical order, according to the relative degrees 
of their comprehensiveness and affiliation, and illus- 
trates them by a reasonable array of cases. These 
are not constituted law, except through the con- 
densing rays of the text. Any dictum in the cases is 
still a mere obiter effusion, and any thing irrelevant 
still retains its pristine nature. But limits are set by 
them to the unfettered excursions into the region of 
pure theory, which an unadorned text would admit of. 

The compression of the statutes separately and of 
the cases separately, which the English commission 
are doing, cannot facilitate an ulterior codification, 
inasmuch as the casting and recasting of the cases, 
until reduced to the requisite size, will deprive them 
of much of their substance, and of many of the features 
in which they now present points of resemblance to 
the statutory text. It is supposed, indeed, that this 
Briarean digest of 100 volumes will bring a knowl- 
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edge of laws home to the general public. But, in 


fact, no unstringing of jural pearls would be com- 
pensated by casting them as a sportula to the litigious 
herd. We need not retaliate upon the commission, 
and pronounce their labors inadequate to produce a 
work capable of being regarded as a summary of 
legal faith. The commission itself professes to fur- 
nish nothing but the brick and mortar separately, 
which a future Tribonian must arrange, and weld 
into a code. Whatever the success of the New York 
code may be in practice, at all events prima facie it is 
compiled on principles which, if properly worked out, 
will supply every defect in the existing sources of legal 
authority. If found to be imperfect (and all human 
labors however many-handed are so), the future 
work of the codifier will not be to overturn but to 
add to it. The commission, with its one hundred 
hands, is, by its own confession, not engaged in 
doing any thing immediately available for legal uses, 
but is merely erecting a tower of strength for them- 
selves, and of confusion to all future judges who might 
be disposed to wander deviously on their own account, 

The most important defect in the philosophy of Mr, 
Fisher’s jural conceptions is his demand that the code 
shall have exclusive authority, and thus be de- 
prived of all lateral support. He would not suffer 
a casus omissus to be disposed of by the original rules 
of the common law or of equity. And yet he admits 
that the proposed consolidation is likely to be itself 
both defective and incongruous. Thus, the uglier 
the idol, the more gross is the homage it exacts. Now, 
the New York codifiers have not intended that their 
code should be aught more than a consolidation act, 
to be construed by all external proofs that its own 
inherent evidences require. Any cases, statutes or 
rules of law or equity that ought to be drafted into the 
code will be added to it from time to time, according 
to the principles of progressive codification which the 
writer in the review referred to has suggested. It 
will also be pruned from time to time, and will be, in 
short, a living and not a cast-iron inanimate mass, 
The English commission, like the Caliph of old, 
would burn every work likely to throw light on their 
koran. This is not the philosophy either of conserva- 
tion or of progress. Surely, dictionaries may be con- 
sulted by judges enjoying any degree of legal light: 
a fortiori, may any home or foreign report, treatise, 
etc., where the authorized version of the law is silent. 

Governor Hoffman, two years ago, in his inaugural 
address to the legis!ature, referred to the civil code as 
then completed. It is to be hoped that the government 
of that distinguished jurist will be immortalized by 
the enactment of a code which will soon be taken as a 
model or “common form”’ for all the states of the 
union. It will also doubtless travel abroad, nor should 
we be surprised to find the haughty commissioners for 
England, despairing of finding hope or comfort in the 
greater variety of home-made enactments, fearing 
the man of a single book, and requesting Mr. Field 
to supply them with a copy. Nothing, certainly, can 
be more philosophic in its principles nor more happily 
executed in its details than our civil consolidation act. 
Let us hope that the next year’will not pass without 
placing the empire state under the protection of a code 
which may be destined, at no distant day, to give laws 
to the world. 
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THE LORD JUSTICE-CLERK ON LEGAL 
EDUCATION, 


(Concluded from page 488.) 


The other branch of international law, however, 
stands in the most important relations to all the sys- 
tems of law in Europe, and to our own —I mean pri- 
vate international law —a subject assuming every day 
greater importance, and, I should say, almost the only 
branch of mdédern law which is really making prog- 
ress and advance. In the other departments the law 
keeps pace with the institutions of the time, but still 
it is regulated much upon the principles in force two, 
three, or four hundred years ago, But in the private 
relations of state and state—the relation of the citi- 
zens of one state to the government and judicial 
tribunals of another —I think we are upon the eve of 
alterations and change of a very important kind. 
Savigny, in his great work upon private international 
law, looks forward to a code to be constituted by the 
united action of foreign nations, so that private rela- 
tions shall no longer be subject to what is called the 
conflict of laws, but the relations of man to man shall 
be substantially regulated by the uniform system, on 
whichever side of the border line the man may happen 
tobe. I do not think that that is a dream; but, on the 
contrary, it seems to me the necessary result of our 
intercourse and communication with foreign nations 
which has now become so extensive, and the natural, 
and I may say, the just, result of that intercommunica- 
tion, because the present state of matters is a disgrace 
to European civilization. That a man, for instance, 
should be legitimate on one side of the march, and 
illegitimate on the other; that he should be married 
in this country, and not married in that; that his will 
should be good where it is made, and bad in the coun- 
try where it is to be executed; that his personal rela- 
tions and status, his home, his family, should alter in 
consequence of the mere local position in which he 
finds himself, is according to no principle whatever. 
If you begin to reduce it to its elements, it is a rem- 
nant of the old jealousy of exclusive government, that 
no country should be governed by any laws but its 
own; and in order to keep up that, we have piled up 
an enormous mass of cumbrous jurisprudence, which 
we call the conflict of laws, but which, in almost every 
instance, is simply a discredit to the governments and 
the countries to which it relates, because the matters 
to which these questions apply are manifestly things 
that ought to be common in all countries; and there 
is no reason whatever why the mere local situation 
of the person should alter his relations where he may 
happen to be. That, I say, is a very large subject. 
The questions of domicile, and all the cognate ques- 
tions that arise out of domicile — naturalization, the 
rights which the native of a foreign country may 
have in a country not his own, the degree to which 
it may be right and reasonable that the rights 
of foreigners should be restricted—these are all 
great, important, and large subjects; and they 
are subjects that lead into a branch of inquiry 
of the most enlarged and liberalizing and interesting 
kind. It is, therefore, on these grounds that I think 
the study of the law of nature and nations stands as 
a good preliminary and preface to the general study 





of the law, and the study of the particular laws of our 
own couniry. Now, the next subject in the order I 
have suggested is European customs and laws, an- 
cient and modern, but I am not going to enlarge upon 
this. The study of the civil law, of course, lies at the 
foundation of every Scotch lawyer’s knowledge, and 
although it is the fashion, I think, alittle too much to 
decry the citation of the civil law, it is not for citation 
that it is chiefly useful; it is chiefly useful in two 
respects —in the first place, historically, and, in the 
second place, by analogy. You cannot properly ap- 
preciate the law of Scotland in particular, which is 
built upon the continental systems, without knowing 
the civil law, which lies at the foundation of the 
whole. The law of England, indeed, is an anomaly 
in that respect. It is not quite so much an anomaly, 
perhaps, as some of the English lawyers imagine, but 
still they repudiate the civil law as the foundation of 
their system, and it is true that their system does 
want that coherence, that symmetry, that reasoning 
from general principles to particulars, which is char- 
acteristic of our own system and that of many of the 
continental nations. But in order to see how our 
system came into its present position, and accordingly 
to retrace it toits fountain head, it is essential that the 
knowledge of the civil law should stand at the begin- 
ning. In the next place, it is useful as tending to 
form a legal habit of thinking. It is quite true that 
the authority of the civil law, to a large extent, is be- 
ginning to be superseded in Europe. Especially 
those nations that have adopted the code Napoleon 
are no longer regulated by the brocardes or axioms 
of the civil law, although in the code Napoleon there 
is a great deal that is borrowed from the civil 
law. That has made a considerable alteration in 
the position of the continental systems of jurispru- 
dence both in France and in Germany. Still, there 
has been such an immense structure of jurisprudence 
raised upon the basis of the civil law — it extends so 
widely, it comprehends so much, it has been applied 
to so many varied circumstances in the history of 
Europe, in the public and private relations of the 
states of Europe—that there is hardly a possible 
question that can arise, that you may not find solved 
in one way or other by the commentators on the civil 
law. And I do not know any better study, in order to 
form the mind, and to bring it into a legal habit of 
thinking, than the study of those great authors who 
wrote on the civil law two centuries ago, Voet, Vin- 
nius, Huber, Pothier, and the whole of that school. 
There cannot be better juridical practice than the 
study of the works of those great lawyers; and, in 
truth, when we do find a difficult question, it is ten 
chances to one that we shall find it solved in one of 
their works. There is no place to which a lawyer can 
more safely have recourse in his difficulties than to the 
jurisprudence of those great writers. Before I pass 
from that, let me say a word upon the law of England. 
There is no doubt that the law of England is a great 
and magnificent system. It has been a great and 


magnificent system in spite of very rude, I might 
almost say barbarous, materials. The English system 
appears to have been built up with one paramount 
object — the preservation of the liberty of the subject; 
and to that all other considerations— all considera- 
tions of legal symmetry, have been forced to give 
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_way. I believe we should find, in tracing it up to its 
elements, that that truly was the footing, and was the 
elevating principle, of the English law, and that.a great 
deal that seems to us tobe awkward and barbarous, 
and absurd, is in reality traceable to that source. So 
they would not hayethe civil law because the civil law 
was conyersant with slavery; and its illustrations 
and examples were all in relation to one man hold- 
ing property in another. In the same way in regard 
to many things of the same kind. I believe that the 
division into law and equity arose from their jealousy 
of ecclesiastical control ; and the common law of the 
equity courts was still retained by the ecclesiastical 
courts, but the common-law courts asserted their own 
right of judging, and judging independently of the 
ecclesiastical courts, That is probably the explana- 
tion of a good deal that is peculiar in their system, 
but I say it is a grand and magnificent system ; for it 
has been worked into grandeur by the hands of very 
great and accomplished and distinguished men. Their 
mercantile code has been formed into a very great 
system of jurisprudence by the enormous number 
of transactions, and by the immense wealth of the 
country; and indeed it is, take it altogether, as great 
& commercial system, and as uniform and symmetri- 
cal, as could well be desired. The consequence is, that 
we are borrowing, and have borrowed, a great deal of 
their commercial law intoourown. But, on the whole, 
my opinion — though my opinion on the matter is not 
worth much — is, thatif the law of England could be 
codified, as the law of France has been, it probably 
would be the best result in the way of law reform 
in that country that could happen. I have no faith — 
and I have often said so—in the consolidation of the 
statute laws of England, and most of her law is stat- 
ute law. You cannot consolidate statutes that have 
been the subject of continuous judicial interpretation, 
but you may codify them; and if the law of England 
were codified, it would be an immense benefit to En- 
gland, and it would afford us means which are not 
afforded now, of more assimilation than we have in 
the mean time any means of. If we had had the En- 
glish system, and the English had had ours, I do not 
believe the law of Scotland could have survived for 
two generations; and it is only because our system 
is built upon general European principles, while the 
English system is an anomaly, that we continue to 
have, and I trust may continue to have, our own in- 
dependent laws, built, as we think, on a safer model, 
although, of course, we cannot boast of the great 
precedents resulting from innumerable transactions 
and great wealth that have methodized that system in 
England. But, be that as it may, it does seem an 
anomaly, that in an island not very large we should 
have a distinct system prevalent at each end; and, 
therefore, I should strongly advise that the student 
of Scotch law should endeavor, as far as he can, to 
obtain a competent knowledge of the system prevail- 
ing at the other end of the island. How far assimila- 
tion may come in our day no one can tell; but I do 
not think that in the present day a man can call him- 
self an accomplished lawyer in this end of the island, 
who, when he goes to the other side of the Tweed, is 
really as ignorant of the law prevalent there as any 
man that he meets. I now go onto another and very 





THE ALBANY LAW JOURNAL. 


large branch of law, because we have arrived at this 
country and its peculiar municipal law, 

Well, there is the great field of constitutional law—g 
field large enough to occupy a very important measure 
of the student’s time, and conversant with the most 
important events. That comprehends, in the first 
place, the whole history of the British constitution, 
and, in the second place, historical research into the 
old Scottish institutions; and I am glad to think that 
my friend, Professor Innes, is likely togive the society 
the benefit of his great antiquarian and historical 
knowledge by directing their attention to a field too 
much neglected ; I mean our constitutional and politi- 
cal history —the constitution which we had before 
the Union, and the effects which it had upon the 
jurisprudence of the time. (Applause.) The last 
thing I have to say on this part of the subject is, that 
there is a very dry but a very important topic called 
“‘forms of process.” I think that if we are to begin 
with the law of nature and nations, we should end 
with the “forms of process.” I do not say it is a 
lively topic at all, and, therefore, it would be a pity to 
disgust the student at the outset, and upon the thresh- 
old of his journey with any thing so distasteful; but 
it is of the greatest consequence, to whichever branch 
of the profession the student intends to belong, that 
he should be thoroughly armed with forms before he 
begins, for there is nothing so painful as learning them 
afterward; and whether he practice at the bar, or be- 
hind the bar, he will find the greatest possible advan- 
tage from having all his forms at his fingerends. Imake 
that remark because I know well enough that, in the 
first place, it is not a very pleasant subject for abstract 
study; and, in the second place, it is perhaps not alto- 
gether easy, without seeing a thing done, to become 
practically acquainted with forms; but, on the other 
hand, the disadvantage of ignorance on that subject is 
so great that I have ventured to close the curriculum 
with this humble field, having started with the large 
and extensive subject of the law of nature and na- 
tions. And nowI turn to the practical exercise of the 
profession, and the intellectual mechanism by which 
knowledge thus acquired is to be made practically 
serviceable. And first, of the dialectics, the logic and 
reasoning of the law; that is, the chain by which the 
student is to bend his learning to the affairs of the 
world. Now, I have already said that our craft—I 
mean the craft of the lawyer — is certainly not popular 
outside its bounds. I stumbled, the other day, upon 
what I think the most amusing representation of us 
that I have ever happened to read. It is in Erasmus’ 
“Praise of Folly.’ Folly is lecturing an audience as 
large, I suppose, as the present (laughter) ; and, among 
other things, it is the business of Folly to prove that 
all learning is folly, and say that the greatest fools 
are the most learned men. She says this: 

“Proximus his datur locus legule is quorum profes- 
sionem, ne quid ipsa pronunciem, velut asininam philo- 
sophi magno consensu ridere solent; sed tamen horum 
as norum arbitrio maxima minimaque negotia transi- 
guntur.” 


That is to say, she does not make any observation 
upon the lawyers, for all with one consent ridicule 
that as a truly asinine profession; “but still,’ sho 
says, “‘ to those donkeys is committed the determina- 
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tion of all things, whether great or small.” (Laugh- 
ter.) And that showed an amount of sagacity on the 
part of Folly which I think was exceedingly credita- 
ble, for it is the fact--let the outer world sneer at 
lawyers as they like — that all things large and small 
are in the end committed to their hands. I find that 
in Burke’s work, in vindication of natural society, he 
deals very severely with lawyers. Giving a history 
of natural society, and how it gradually degenerated 
into political society, he says: 

New laws were made to expound the old, and new diffi- 
culties arose upon the new laws; as words multiplied, op- 
portunities of caviling upon them multiplied also, Then 
recourse was had to notes, comments, glosses, reports, 

dentum, learned readings; eagle stood against 
indies authority was set up against authority. Some were 
allured by the modern, others reverenced the ancient. 
The confusion increased. The mist thickened, until it 
could no longer be discovered which was allowed or for- 
bidden. Let us expostulate, he continues, with these 
learned sages — these priests of the sacred temple of jus- 
tice. Are we judges of our own property? By no means. 
You, then, who are initiated into the mysteries of the 
blindfold goddess, inform me whether I have a right to 
eat the bread I have earned by the hazard of my life or 
the sweat of my brow. The grave doctor answers me in 
the affirmative; the reverend serjeant replies in the 
negative; the learned barrister reasons on one side and 
the other, and concludes nothing. 





That was Burke’s notion of the legal profession. His 
master, Bolingbroke, had a wider grasp and better 
appreciation of the matter. He speaks with the 
greatest contempt of the legal profession as it was 
then, but he adds: 

Till this happen, the profession of the law will scarce 
deserve to be ranked among the learned professions ; and 
whenever it happens, one of the vantage grounds to 
which men must climb is metaphysical, and the other 
historical knowledge. They must pry into the secret re- 
cesses of the human heart, and become well acquainted 
with the whole moral world, that they may discover the 
abstract reason of all laws ; and they must trace the laws 
of particular states, especially of their own, from the 
first rough sketches to the more perfect drafts—from 
the first causes or occasions which produced them, 
through all the effects, good and bad, which they pro- 
duced, 


There Bolingbroke plainly indicates that he saw 
that whatever justice there might be in the severity 
of such criticisms as those of Burke, it was not trace- 
able to the profession, but to the abuse of it. The 
passage I have read contains really the germ of a 
great deal of what I have been saying to-night; for he 
had grasp enough to see that the profession of the 
law necessarily requires for its highest exercise and 
cultivation, not merely a knowledge of the particular 
laws of a particular country, but a general and wide 
grasp, both of history and of philosophy. But not- 
withstanding all that Burke says about the differences 
of lawyers, I do not think he would have found more 
consonance of opinion among the profession of any 
other branch of human intellect, however well he had 
searched for it. Why, doctors have differed from the 
time of Job downward, and the more scientific and 
abstruse the subject, the more bitterly the doctors 
upon it generally fight. I do not suppose, if you take 
any system or any school of philosophy, that you 
would not find that it was full of contention. In the 





system of science there is quite as much uncertainty 
as there is in the system of law — indeed, a great deal 
more. I venture to say, that we are not only much 
more harmonious among ourselves on the floor of the 
parliament house than some other professions, but that 
our system and our science is more consonant with it- 
self, and there are fewer real disputes upon fundamen- 
tal matters in the law than in almost any other branch 
of human knowledge. It is only this, that the differ- 
ences of opinion between lawyers come so close home 
to all our social relations, and tell so greatly upon 
domestic comfort and personal rights, that such dif- 
ferences of opinion assume much larger proportions, 
in consequence of their practical application, than if 
they were occurring in a more scientific and theoreti- 
cal dispute. But, then, we are met upon the thresh- 
old with the old and vulgar notion, that the part of a 
lawyer is after all an unworthy one, and that truth 
and falsehood find no place at all in his vocabulary, 
and in his science. In one sense that is perfectly true, 
because law is not conversant with truth or falsehood 
in that sense. It might, no doubt, startle the legal 
ear, and give a triumph to outside cavilers, to say 
that law was a denial of justice; but in one sense law 
is a denial of justice, for law is average justice. Law 
is the general rule, made beforehand, to embrace a 
given category of circumstances, and, of course, a 
great many instances must arise where circumstances 
are found to be within that category, although, if the 
case were decided upon the rules of abstract justice, 
it might not be so. Therefore, the lawyer is not con- 
versant with abstract justice, or even with concrete 
justice, as applied to the particular case. His business 
is an operation of pure reason, and nothing else. He 
is given a certain set of facts, and the question with him 
is, under what legal category do these facts fall? So 
far from its being part of his business to misstate facts, 
he cannot execute the necessary operation if he does 
misstate them, because his business is to find the legal 
category into which the law will confine the facts ; and 
the moment he begins to travel out of the facts, and 
to state something that is not the case, why, then, the 
whole problem vanishes. He is not assisting or aid- 
ing in the work at all; so that it would not only be 
absurd for a lawyer to falsify facts, but it is no part of 
his province to do any thing but to state the facts as 
they are. Inaccurate statement of fact is just as bad 
as inaccurate reasoning in logic. Both the statement 
of the fact and the deduction of the reason are the 
weapons with which he works, and therefore I say, 
that the vulgar idea that the lawyer has no conscience, 
and that his business is to make the worse appear the 
better reason, proceeds on a mistaken apprehension 
of what the true function of the lawyer is. The worse 
cannot appear the better reason, because that is the 
better reason which the judge approves, and that is 
the worse reason which he disapproves; and there is 
the end of it. It is the exercise of the intellectual 
faculty, in order to understand within what category 
of law, prescribed as a general rule, the particular cir- 
cumstances come. I have thought it necessary to say 
this, because the prejudice undoubtedly exists in the 
minds of misinformed persons, that there is some 
temptation to dishonesty in the practice of the law. 
Now, I do not mean in the least to say that a lawyer 
cannot be dishonest. The lawyer who has mis- 
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taken his vocation, or the knave who has made the 
law his vocation, may undoubtedly exercise his 
knavery within the pale of the law, as he would 
have done outside of it. There may be nothing in 
the law to prevent it, but I say that that is not in- 
cident to the profession, that honesty is necessary to 
the profession, and that no man can make a success- 
ful lawyer, who is not scrupulously accurate in his 
dealings with facts and circumstances, not from any 
moral superiority, because I do not carry our exalta- 
tion so far as that—I do not claim for lawyers any 
moral superiority over those outside— but I say his 
position makes honesty one of the tools with which 
he must work, and he will work in vain unless in 
that way. But,so far from its being a profession 
tending to demoralize or lower the moral tone, so far 
as truth or falsehood are concerned, it is exactly the 
reverse. I am sure that every one who is conversant 
with the active practice of the profession, would en- 
tirely indorse what I say. I see there is to be a course 
of equity. Equity is, doubtless, intended to balance 
the partial injustice which all law must necessarily 
imply; but, after all, equity does not reduce it to ab- 
stract justice, for equity is nothing but alaw made be- 
fore hand to fit special occasions. You must have 
principles of equity, as well as principles of law. We 
do not dissociate the two systems, but we administer 
the equity along with the law, and give the relief which 
equity requires, when the law appears too stringent, but 
not in the individual case. The equity comes out as 
much ruled by rule, as much bound by regulation, as 
much prescribed by authority beforehand, as the 
law which it is intended to mitigate. Now, viewed 
in this light, what exercise of the human faculties 
can be more noble or exalted—what science more 
attractive to the intellectual— what philanthropy, 
I take leave to say, more fervent to the heart? 
Nursed in the very cradle of human life, trained 
in the deepest recesses of human reason, conver- 
sant with all that science and philosophy can teach, 
and binding these by an indissoluble chain to the 
daily wants and cares and enjoyments and sympa- 
thies of social existence, the law is a science which 
we may well be proud to follow. Nor let it shame 
you to be enthusiastic in that noble profession. It is, 
no doubt, sometimes galling to the quick and sensi- 
tive spirit to find one’s self restrained by the fetters 
that appear to be a barrier between you and your 
search afier truth. I do not know that it is a bad 
frame of mind for the ardent disciple of the law, 
when he gets his first case, and thinks his client is 
right—as he is pretty sure to do— and works him- 
self up to considerable indignation because the pre- 
cedents and the principle and the court are against 
him ; I do not think it is a very bad frame of mind 
when he feels that, after all, the law is only another 
term for injustice. It is a step to that power of con- 
centration which is in reality the secret of success. 
But when the first disappointment is over, and he 
begins to look around him, and sees better how the 
circumstances of his case fit into the general rule, he 
will speedily discern that what would have been jus- 
tice, if applied to his case, would have been injury and 
injustice to many others. People talk of enthu- 
siasm about law being a very absurd idea, A man 
will say that the gifts of the law are golden; but, as to 





getting enthusiastic about your cases, that is absurd, 
I do not see any absurdity in it. A man may just 
as well be enthusiastic about a point of law as about 
any scientific mania which people run after. You 
have a man going about staring at the stars, or 
groveling in a sand bank, or burying himself 
among field flowers, or going to the other end of 
the world to see an eclipse, and, perhaps, not seeing it 
after all, or diving down to the recesses of the deep— 
a hundred fathoms down — to get pieces of antiquated 
life hardly worth having when they are got. And 
these are the people who think they may sneer at us 
if, after all, we become enthusiastic in a profession 
that brings not only so much of cultivation but of 
excitement, and leads us through so many chequered 
scenes of the lights and shadows of human life, and 
bestows so much power on us for good, and teaches 
us so many lessons of misfortune, and turns before 
our eyes so constantly the varied kaleidoscope of life, 
Without going so far as Sir Walter Scott goes in his 
sketch of Peter Peebles, I see no reason why the law 
shouid not be as attractive a study, and should not 
take as strong a hold upon its votaries, as any of the 
other branches of intellectual cultivation. In this 
matter of legal logic and dialectics, however, it would 
be well that the student devoted more attention to 
the subject, as an important and difficult and technical 
art. The whole excellence of the profession depends 
on accurate induction or deduction, so as to bring 
into harmony the precise state of circumstances with 
which the practitioner has to deal, and the general 
principles and precedents with which his memory is 
stored. Now, the first and necessary step in this pro- 
cess is one humble enough and simple enough, but one 
which, I think, may well be impressed upon the mind 
of the student of law, namely, that you cannot make 
bricks without straw ; you cannot build accurate logic 
without facts. The first thing the practitioner has to 
do is to study his facts accurately and thoroughly, and 
yet I suspect that that is just one of those things 
which a young student very often does not do. He 
gets impatient ; he wants to be at his legal enemy, and 
so rushes at him before he has well marshaled his 
facts. Now, he must master that completely; he 
must become acquainted, not only with the leading 
facts, but with the rank and file of his facts, for we 
have known many instances where, at the very end 
of a case, after it had perhaps dragged its weary way 
through too many tribunals, some fact, little in itself 
and little regarded, has suddenly come to the front 
and utterly upset all the calculations of practitioners, 
and become the first and turning point of the case. 
Now, that is not at all arare thing. It is the com- 
monest of all things, and it arises from this: thata 
lawyer, whoever he is, looks to the general result of 
his facts, but does not study them in detail. Now, not 
only must the lawyer accurately know those circum- 
stances to which he is going to apply his knowledge 
in the way of legal reasoning, but he must know, 
before he begins, how they all tend and relate to the 
general legal propositions which he intends to main- 
tain; he must see their relation to the law. A man, 
when he first begins his case, when he is going to 
make his second record, must not merely tumble his 
facts wholesale into this process, but he must sift 
them well, and see how the statement of the middle 
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term, the statement of the bare fact, will tend to sup- 
port the conclusion which he has, namely, the pleas 
in law. I shall now go on to speak of the contest, 
and that brings me to my third head, namely, public 
and forensic speaking. But it is quite obvious 
that I cannot enter upon that topic. I can 
only say a word or two upon what legal rea- 
soning should be. I think the habit of ac- 
curate reasoning, being the mainspring of the 
profession, whether in the arena of forensic contest or 
in the retirement of the professional room, is perhaps 
deserving of more systematic study than it receives. 
In the former case —I mean the reasoning at the bar 
—itis the science of convincing, and Iam not sure 
people always keep in mind sufficiently when they 
are pleading a cause that they are trying to convince. 
I have found from experience that there is a great 
difference between convincing and being convinced; 
but I can say from experience how great is the real 
enjoyment of the audience or judge in a compact, well- 
reasoned, artistic series of thoughts pursued in sys- 
tematic and symmetrical order — piling up gradually 
from small beginnings a fabric of increasing convic- 
tion, till the whole is triumphantly crowned with the 
desired result. Now, exercise in that faculty is only 
to be acquired by systematic study of it. I cannot at 
this moment —as I think might very properly be done 
in some of the lectures of your impending course — 
go a little into the rules for legal reasoning, and what 
is required and what should be avoided. I only say 
that it ought to be studied; that it does not do to 
learn simply, as a matter of course, that a speech 
should have a beginning, a middle, and an end, and 
that the man whospeaks it should know exactly what 
the beginning, the middle and the end are to be pre- 
vious to its delivery. As to forensic speaking, what 
I would recommend is, the advice of Cicero, who 
says there are five lights of oratory — dilucidum, 
breve, probabile, illustre and suave — that is to 
say, that a speech should be clear, should be 
short, should be well reasoned, should be elegant, 
and should be persuasive. I hear a great many 
speeches. Many of them are very clear; many of 
them are very well reasoned ; some of them are not 
very short. (Laughter.) I would recommend to 
those who are studying for the profession the two 
qualities which are the rarest. I mean that elegance 
in composition and systematic arrangement, are, per- 
haps, rarer qualities than the greater ones of sound 
reasoning, clearness of argument, and sometimes, if 
not always, brevity. But I must draw toaclose. I 
am speaking to many who are but entering on a course 
of life which takes ine back six-and-thirty years — to 
atime when Jeffrey had but just exchanged his criti- 
cal and forensic laurels for a not less briiliant judicial 
career; and when the great, masculine, and powerful 
intellects of that great circle of Scottish lawyers were 
the delight and astonishment of the juniors of the bar, 
Well might we admire them, for certainly never was 
the profession more elevated or illustrious than in 
their hands. That they were great lawyers was not 
the greatest of their merits, for in all the acquire- 
ments which adorn the intellect or enlarge the heart, 
they were the centre and attraction of the country 
they adorned. In these recent decorations —the new 





memorial windows in the parliament-house—the 
work mainly of the energetic treasurer of the faculty, 
we may read the memorial of the past as it was when 
I first entered the profession. How many changes 
have passed in review since then? how many come 
and gone? how many lights extinguished, and bril- 
liant prospects quenched? One all too recent, in this 
discourse, I cannot refrain from recalling—one who fell 
in the heat of the battle, with his harness on his back, 
with all his intellectual armor at its brightest, over- 
powered by an impossible task. Had Edward Maitland 
lived I might have pointed to him as combining, in a 
rare degree, the graces and accomplishments which 
have been my theme to-night. Enthusiastic, yet 
judicious ; learned, without a tinge of pedantry ; not 
less severe in logic than fertile in resource ; armed at 
all points — for all service — filled with admiration for 
the noble, and with scorn of the base —he presented 
as faithful a reflex of the dignity and honor of our 
craft as the bar of any country ever furnished. Long 
will his memory be cherished, and long shall we 
mourn his irreparable loss. But one word at parting 
to those to whom these six-and-thirty years have 
given me the privilege of tendering counsel. Themis 
is a capricious deity. She is blind, not only to her 
victims, the clients, but to her votaries, the lawyers. 
The race is not always to the swift on the boards of 
the parliament-house. Come armed as you may, some 
must encounter the wearing influences of hope de- 
ferred, and be tempted to feel as if the tide had left 
them, with the full current of prosperity running on 
either side. Still will your legal education, carried 
out on that enlarged and liberal scale, be found your 
best endowment. There is no department of intel- 
lectual eminence in which we cannot point to master 
minds culled from her ranks, who, failing to make 
their way, as they wished, along the trodden path, 
stormed the heights of Parnassus for themselves. But 
one thing my thirty-six years have taught me— that 
resolute will and honest labor seldom do fail; and 
that success, apart from the solid reward it brings, 
brings with it, too, the noblest endowment man can 
receive— power for good. To maintain the right 
against might; to vindicate truth against falsehood ; 
to succor the oppressed, and redress the injured; to 
protect the poor man from the tyranny of the rich, 
and the rich man from the tyranny of the poor; to 
cultivate honor and nobility of soul in one of their 
proudest and highest walks, —is the destiny of those 
to whom to-night I commend these desultory thoughts 
on legal education. 


see 


APPEALS FROM ORDERS IN THE COURT OF 
APPEALS. 


The following explanation of the recent enlarge- 
ment of the jurisdiction of the court of appeals to in- 
clude appeals from orders not discretionary is from 
advance sheets of “‘Abbott’s Legal Remembrancer,” 
now in press : 

An important change in the jurisdiction of the 
court was made by the amendment of subdivision 
four of section eleven of the code of procedure by the 
act of 1870. 

That section authorizes the court to review deter- 
minations of the general terms of the courts below, iz. 
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several classes of cases, which are enumerated in suc- 
cessive subdivisions. In 1867 a new subdivision was 
added authorizing certain appeals to be heard as mo- 
tions; that is to say, out of their order on the calen- 
dar, and upon the regular motion days, Tuesdays and 
Fridays. A subsequent amendment to this subdi- 
vision, made in 1869, was understood by many of the 
profession as enlarging the jurisdiction of the ceurt, 
because it specified appeals from certain orders, which 
were not otherwise appealable, as among those which 
might be thus heard. The court, however, held that 
subdivision four merely regulated the hearing of cases 
which were appealable by force of some other subdi- 
vision. 

In 1870 the form of the subdivision was amended so 
as to correspond with the other clauses which gave 
the right of appeal; and hence the court now have 
jurisdiction “‘to review, upon appeal, every actual 
determination ”’ “made at a general term,”’ etc., not 
only in a judgment such as is specified in subdivision 
one, and in orders such as are specified in subdivisions 
two and three, but also: 

“4, In an order affecting a substantial right, not 
involving any question of discretion arising upon any 
interlocutory proceeding, or upon any question of 
practice in the action, including an order to strike out 
an answer, or any part of an answer, or any pleading 
in an action. Such appeals, whether now pending or 
hereafter to be brought, may be heard as a motion, 
and noticed for hearing for any regular motion day of 
the court.” 

Although this enables the court to settle some qnes- 
tions of procedure, on which conflict of opinion exists, 
it is the settled policy of the court of last resort not to 
encourage appeals of this class; and the amendment 
is construed with reference to this rule. 

The calendar rule has been amended so as to have 
these cases placed in a preferred class on the calendar 
of 1871, 

The important qualification of this subdivision, as 
amended, is the exception which excludes orders 
involving any question of discretion. 

The authorities are not agreed on what is the test 
ofa discretionary order, or, rather, are not harmonious 
or consistent in the application of a test. 

Perhaps the best test of a discretionary order is to 
inquire whether the appellant complains of the judg- 
ment of the court upon a question of law or fact, or 
merely of the exercise of the prudential powers of the 
court, in matters incidental to the administration of 
justice. 

It is to be remembered, however, that both elements 
are often involved in a single motion. A question of 
strict legal right often involves the exercise of mere 
discretion as to the mode or extent of relief; anda 
decision which is merely discretionary as to one party 
may affect the strict legal right of another party. 
Thus, an order punishing, as for contempt, an inno- 
cent person, affects his strict legal rights; but an order 
refusing so to punish a guilty person is discretionary, 
and the strict legal rights of the party injured by the 
contempt are not infringed thereby. Much of the 
confusion in the cases arises from not discriminating 
between these elements, where both are involved. The 
authorities will be found collected in 8 Abb. Pr. N. 8. 
385, note. 





The only other recent change in the jurisdiction of 
the court is in reference to appeals in assessment cases 
from New York. A prohibition of such appeals, in- 
serted in 1869, was repealed in 1870, the effect of which 
is, that orders made on applications to vacate such 
assessments, under laws of 1858, chap. 338, are appeal- 
able, if the original order was made by the court at 
special term, but not if it was made by a justice out 
of court. 27 N. Y. 629; 18 Abb. Pr. 356; 30 How. 
Pr. 276. 





-—<o+ 


SYLLABUS OF LECTURES ON CRIMINAL 
LAW. 


(Continued from last week.) 


Itl, LIABILITY OF PARTICULAR PERSONS FOR CRIME, 


1. Foreigners.—7 C. and P. 456; 2 C. and K. 53 and 
877; 16 Eng. Law and Eq. 361; 2 Dall. 297. 

Consuls. 5S. and R. 545; 2 Nott and McCord, 217, 

Ambassadors, 1 Dall. 111; 4 Cranch, C. C. 173, 

Quere. Was Prince Arthur liable to an indictment 
here for assault and battery? 

2. Infants or Minors.— Under seven. 4.Bl. Com. p, 
22; 1 Hale, P. C. 27; 3 Hill, 479; 14 C. B. (N. 8.) 535, 

Between seven and fourteen. Foster, C. L. 70; 9 
Humph. 175; 31 Ala, 323. 

Must be proved to be capable of committing crime. 
4 C. and P. 236; 1 Cox, C. C. 260; 40 Verm. 585; 1 
Wheeler, C. C. 230; 10 Allen, 398; 2 Overton, 80, 

Between fourteen and twenty-one. 25 Wend. 399; 
4 Harring. 566; 1 Cox, C. C. 260. 

Quere. When are they fourteen? 

Their confessions competent. 1 Moody, 27, 452, 465; 
2 Halst. 163; 1 South. 231; 4 Harring. 563. 

3. Married Women.— Liability in husband’s ab- 
sence. 1 Sid. 410; 2 Str. 1120; Ry. and Moo. 352; 
Russ and Ry. 270; 2 Gray, 513; 6 Parker, 1. 

Although acting under his orders, 1 Allen, 4; 13 id, 
550; 2 Gray, 510; 35 N. H. 207. 

A fortiori, if living separate and apart. 1 Met. 151; 
1 McCord, 355; Ry. and Mood. 296. 

If he be actually present she is, prima facie, not 
liable for minor offenses, Kel. 31; 3 Lew. 229; 1 C. and 
P. 116; 1 Moody, 143; 8 C. and P. 19. 

But his presence is no excuse for the more heinous 
crimes, 1 Hale P. C. 45; 1 Russ on Cr. 18; Jebb, 93; 
1C. and P. 116; 1 Anderson, 104; 1 Cox, C. C. 183; 
8 C. and P. 542; 2 C. and K. 903; 1 St. Tr. 28; 15 
Ohio, 72. 

Modern statutes enlarging her civil rights of prop- 
erty, etc., do not affect criminal liability. 97 Mass. 
547 and 225. 

Quere. Is a wife de facto, but not de jure, within 
the presumption of coercion? Consult 1 C. and K. 
185; 2 C. and P. 434, 

Owing to their legal unity she cannot steal his 
goods: 1 Moody, 375; Car. and Mar. 112; burn his 
house ; 1 Moody, 182; receive stolen goods from him: 
14 Eng Law and Eq. 580; be guilty of conspiring with 
him: 4 Wend. 129; nor be guilty of comforting and 
assisting him. 1 C. and K. 185. 

But may commit an assault and battery on him. 

Insane Persons.— Incapacity of knowing that the 
act is contrary to the law, one test. McNaghten’s 
Case, 10 Cl. and Finn. 200; 4 Denio, 29; 32 N. Y. 714; 
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10 Ohio, St. 598; 31 Geo. 424; 1 Curtis, C. C. 8; 1 Zab. 
196; 23 Ill. 283; 21 Mo. 476. 

Delusion, or a sincere belief in the existence of facts, 
which, if true, would be an excuse for the act done, 
another test. Oom’th v. Rogers, 7 Met. 500. Had- 
field’s Case, 27 How. St. Tr. 1281; Martin’s Case, 71 
Ann Reg. 301; Tyler’s Case, 8 C. and P. 616 ; McNagh- 
ten’s Case, 10 Cl. and Finn. 200; 2 Barb. 571; 3 Georgia, 
310. 

Monomania, or uncontrollable impulse arising from 
a diseased state of mind another test, but to be admit- 
ted with great caution. Roger’s Case, 7 Met. 500; 2 F. 
and F. 836; 2 Parker, 43; 4 id. 585; 4 Met. (Ky.) 227; 
4 Barr. 267; Kleim’s Case, Amer. Jour. Ins., Jan. 
1846, p. 261; 31 Ill. 485; 25 Iowa, 68. 

Hereditary insanity may be shown. 7 Gray, 71; 
5 Harring. 512; 17 Mich. 9; 9 C. and P. 525; 6 Jones 
(N. C.), 471. 

Opinions of physicians, specially acquainted with 
insanity, may be given after hearing the trial. Rogers’ 
Case, 7 Met. 500; 2 Kernan, 358: 12 Ohio, 483; 7 Gray, 
72; 5 Harring. 534; 37 N. H. 23; 6 Geo. 324; 14 Gray, 
335. 

In a majority of the states, witnesses, not physi- 
cians, may express their opinion of a person’s sanity, 
if they give the facts and circumstances on which it 
is founded. 

But not in Maine, New Hampshire, Massachusetts. 
47 Maine, 159; 1 Gray, 338; 47 N. H. 120; 2 Allen, 
511. 

Persons intoxicated.—Fixed insanity, or delirium 
tremens, arising from the use of intoxicating liquor, 
is a defense, as in other cases of insanity. 5 Mason, 
28; 14 N. Y. 562; 1 Curtis, C. C.1; 5 Ohio St. 77: 

Mere intoxication no complete defense. 4 Bl. Com. 
2; 7 C. and P. 297, 820; 2 Curtis, C. C. 14,19; 1 
Wright, 30; 8 Ired. 330; 9 Humph. 663; 44 N. H. 392; 
17 Mich, 9. 

But it may be evidence that the party was not men- 
tally capable of forming some particular intent or 
design, when that is specially necessary. 3 C. and K. 
819; 1 Lewin. 76; 29 Calif. 678; 11 Minn. 154; 8 C. and 
P. 541; 14 Ohio, 555; 33 Ala. 419; 4 Cox C. C. 55. 

It may affect the degree of the crime; as, reducing 
a murder to the second degree. 4 Humph. 136; 14 N. 
Y. 562; 9 Humph. 663; 21 Calif. 544; 44 Penn. St. 55. 

Or sometimes reducing it to mere manslaughter. 
1 Speers, 394; 7 C. and P. 817, 145; 9 Humph. 570; 
2 Mason, 107; 29 Geo. 594; 11 Humph. 154. 

State v. Cross, 27 Mo. 332, doubtful law. 

Corporations.—Liable as natural persons for acts 
not requiring malicious motives. 3 Q. B. 223; 1 Sim. 
(N. S.) 335; 9 Barb. 161; 1 Rolle, 406; 2 Keble, 221. 

Misfeasance as well as non-feasance: 2 Gray, 339; 
3 Zab. 360; 32 N. H. 215; opposed to general rule: 20 
Maine, 41, 2 Virg. Cas. 362, 23 Ind. 362; 9 Q. B. 313; 3 
Head, 523. 

Its agents may also be liable. 3 Q. B. 543; 7 Barr. 
275; 3 Wend. 363; 10 Humph. 97. 

Principals and Agents.—A principal liable for the 
criminal act of his agent by his authority; qui facit 
per alium facit per se. 5 Burr. 2686; 3 M. and S, 11; 
Law Rep., 1 Q. B. 702; 2 Ld. Raym. 1580; 1 Ad. and 
El. 822; 12 Wheaton, 472. 

Knowledge alone not sufficient. 4 Gray, 16. 





But the principal may show agent had no authority 
to do the particular act. 10 Met. 259; 2 Bay, 360; 4 
Gray, 16; 19 Conn. 398; 14 Gray, 14, 

Agent also may be liable. 11 Met. 66; 3 Parker, 
114; 4 How. (Miss.) 304; 30 Ala. 22; 30 Conn. 55; 13 
Missouri, 246; 3 Cush. 279; 5 Porter, 365. 

Conviction of one no bar to a prosecution against 
the other. 5 Humph. 138; 10 Iowa, 19. 

Principal and Accessory.—Consult 4 Bl. Com. C. 3; 
1 Bish. Cr. Law, ch. X XI and XXII. 

Principal is one who actually commits the act; or 
directs an innocent agent to do it. 1 Moody, 166; 10 
Geo. 511; 11 Mass. 136; 2 C. and K. 765; 3 Denio, 190, 
important case; 4 Parker, 234; 9 C, and P. 356; or is 
present aiding and abetting the commission. 1 
Moody, 96; R. and R. 305; 7 C. and P. 282 and 300; 8 
id. 644, Duellists; 9 id. 4837; 9 Pick. 518, important 
case; 1 Gall. 624; 5 Porter, 32; 41 N. H. 407. 

Must be near enough to give assistance. 2 East, 
P. C. 947; R. and R. 25, 241; 7 C. and P. 801; 12 Ohio 
St. 146; R. and R. 113 and 142, 

An accessory is one who procures another (who is 
not innocent) to do tlie act: 1 Hale, P. C. 435; R. and 
R. 363; C. and M. 215; 15 Geo. 346; or knowingly 
receives, relieves, comforts or assists the perpetrator: 
8 C. and P. 35; 2 M, and R. 40; 14 Eng. Law and Eq. 
548; 12 Ohio St. 214; 8 Clarke, 203. 

It is absolutely necessary that there be a principal 
legally liable. 8 C. and P. 616, insane principal; 1 
Wood and Min. 221, not liable, 

In treason and misdemeanors, all are principals, 4 
Bl. Com. 35; 3 Greenl. Ev. 3 43; 1 Hale, P. C. 613. 

At common law an accessory could not be tried 
before his principal, though the latter be dead. 16 
Mass, 423 ; 1 Moody, 356; 9 C. and P. 79; Thatcher’s 
C. C. 63; 4 McLean, 317; Bowen’s Case, 13 Mass, 359, 
doubtful; 40 Eng. Law and Eq. 556. 


IV. MODES OF PROSECUTIONS, 


Penal or Qui Tam Actions.— Rather civil than 
criminal. 1 Bac. Ab. Actions, Qui Tam; 15 N. H. 98; 
1 Bish. Cr. Law, 2? 43, note 2; 30 Conn, 101 and 551. 

Complaints. — To prevent, punish and bindover. 2 
Bish on Crim. Pr. ch. 50; Mass. Gen. Sts. ch. 169 and 
170: 16 Pick. 211; 3 Cush. 529; 8 Met. 531; 21 id. 334, 

Informations may be amended. 4 Mass. 465; 38 
Gray, 123; 5 Mass. 259; 1 Bish. on Crim. Pr. ch. 38; 8 
Gray, 364: 12 Conn, 101. 

Indictments, — Certain as to time, place, person and 
thing done, simple and positive. 


V. ARRESTS — WITHOUT AND WITH WARRANTS, 


By private persons. — Any individual may arrest 
another while actually committing a felony or breach 
of the peace. 1Cr., M. and R. 757; 2 Bos. and Pul. 
260; 1 Moody, 93; 8 Wis. 132. 

And for a felony, even after its commission. Calde- 
cott, 291; 5 Cush. 281; 3 Wend. 353; 3 Parker, 249. 

Though mistaken in the person arrested, if he had 
reasonable cause to think him guilty. 2 Q. B. 169; 6 
Barb. 84; 9 Com. Is. 141; 9 Barb. 137. 

But not for a past affray or misdemeanor. 10 Clark 
and Finn. 28; 2 Bing. 523; 4 Scott N. R. 54; 11 Johns, 
486; 3 B. and Ad. 798. 

By officers— without warrant. An officer may ar- 
rest one reasonably suspected of a felony, though 
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none has been committed by any one. 1 Doug). 359; 
8 Taunton, 14; 6 B. and C. 635; 3 Campb. 420. 

It is essential that the crime suspected should be a 
technical felony. 1 Moody, 80 and 132; 4H. and N. 
263; 2 Bailey, 149; 5 Rand. 627; 12 Cush. 246 and 
618; 5 Exch, 378; 13 Ired. 505; 5 Geo. 404. 

For an officer has no right to arrest without a war- 
rant, for a past misdemeanor, after a reasonable time 
has elapsed. 25 Eng. Law and Eq. 589; 6 C. and P. 
741; 2 Esp. 539; Cro. Eliz. 375. 

By officers — with a warrant. Upon a sufficient 
warrant an officer may arrest at any time, by night 
or by day, on week days or Sundays. 1 N. H. 346; 
24 Maine, 158; 10 Johns. 263; 16 Mees. and Wels, 172. 

He can use all necessary force to accomplish the 
arrest, even to taking life, at least in cases of felony. 
30 Ala, 683; 3 Harr. 568; 2 Dev. 58; 1 East, P. C. 295. 

And may break open doors of dwelling-houses, 
even those of third persons. 10 Cush. 501; 1 N. H. 
346; 11 Gray, 194; 1 Allen, 587. 

And after the arrest he must bring the party, within 
a reasonable time, before the court, and return the 
warrant, or he becomes liable. 4 B. and C. 596; 7 
Cush. 562; 36 Maine, 321; 3 Cush. 438, 


VI. BAIL. 


What is it? For what offenses? at common law 
and by statutes — “excessive bail’’ — straw bail — 
effects and consequences. Consult 5 Cow. 39; 1 El. 
and Bl. 1; 25 Eng. Law. and Eq. 216; Const. of U.S., 
Art. VIII of Amendments; 6 Mod. 178; 4 Q. B. 468; 
16 Eng. Law and Eq. 361; 8 Barb. 164; 3 Parker, 520; 
6 id. 695; 9 Peters, 704; 3 Litt. 284. 


VIL. GRAND JURY. 


Its origin and selection; number not less than 
twelve nor more than twenty-three. Cro. Eliz. 654; 
6 Ad. and El. 236; 5 Calif. 69; 36 Maine, 128; 2 Cush. 
149; 26 Miss. 73; but changed by statute in some 
states. 

One incompetent (not merely exempt) person thereon 
vitiates the indictment. 12Sm.and Mar. 68; 17 Wise. 
674; 7 Yerg. 271; 9 Florida, 9. 

Oath to impartiality and secrecy. Mass. Gen. Sts., 
ch. 171; 12 Gray, 167; 7 Ired. 96; 4 Ind. 222; 5 Blackf. 
21; 12 Sm. and Mar. 704; Low’s Case, 4 Greenl. 439, 
doubtful; see 16 Conn. 454; 28 Miss. 687; 4 Denio, 
133; 2 Halst. 347; 20 Mo. 326; 6 Ad. and El. 236; 6 
Met. 234. 

Quere. Must an indictment in America be signed 
by the foreman of the grand jury? Must it be in- 
dorsed “a true bill?” See 5 Greenl. 432; 1 Meigs, 
109; 3 Scam. 83; 1 Breed, 109, contra; 11 Cush, 473; 
13 N. H. 488; 12 Vt. 300. 


VIII. TRIAL BY JURY. 

Read Bish. on Crim. Proc. ch. 44. 

A great constitutional right, from magna charta, can- 
not be taken away or impaired by statute. 1 Curtis, 
C. C. 311; 37 Maine, 165; 3 Parker, C. C, 22; 25 Conn. 
278; 1 R. I. 500; 5 Geo. 194. 

The number of twelve cannot be reduced by stat- 
ute. 3 English, 436; 2 Ohio St. 296; 2 Parker, 322; 
41 N. H. 550; 41 Vt. 504; 2 Jones (N. C.), 66. 

Quere. If a party charged with murder consents 
to be tried by eleven jurors, is he bound by the result? 





— 

If he waive a jury trial altogether, and agrees to be 
tried by the judge, and he acquits him, is his dis- 
charge valid? 

The verdict must be unanimous, and no law can 
change the rule. Cases before cited ; 3 S. and R, 237; 
1 Stew. 443; 14 Mich. 276; 4 Ohio St. 167; 3 Wis. 219; 
2 How. 771; 16 Ind. 496. 

Quere. At common law are juries judges of the 
law in criminal cases; or can counsel in eriminal 
cases argue the law to the jury ? 

Prisoner must be present in court during his trial 
for a felony, at all stages of it. 9 Leigh, 623; 5 Cold- 
well, 11; 5 Cal. 72; 6 Barr, 386; 7 Cowen, 525; 6 Har- 
ris, 103; 13 Gratt. 763; 8 Sm. and Mar. 722. As tog 
misdemeanor, see 1 Curtis, C. C. 433. 


IX. BURDEN OF PROOF — REASONABLE DOUBTS, 


The burden of proof, properly so called, is through- 
out on the prosecution, and does not shift upon the 
defendant. 1 Gray, 61, important case; Sprague’s 
Dec. 311; 26 Maine, 312; 7 Boston Law. Rep. 439; 28 
Ala. 693; extremely doubtful : 46 Barb. 627 ; 6 Cal. 405, 

Even if the defense is an alibi, the burden does 
not rest upon the prisoner to make it out affirma- 
tively, but only to create a reasonable doubt of his 
presence. 1 Nevada, 543; 20 Iowa, 85. 

What is the rule where insanity is the defense? 
Must the prisoner prove his insanity beyond a rea- 
sonable doubt, or must the prosecution establish his 
sanity beyond a reasonable doubt? What effect is to 
be given to the presumption that all men are sane? 
See Am. Law. Reg., April No. 1870. 

Is malice to be inferred from the voluntary killing 
of*another by the use of a deadly weapon, where no 
circumstances of excuse or extenuation appear? 
Read York’s Case, 9 Met. 93, very important case; 
5 Cush. 305; 37 Penn. St. 108; 43 Maine, 11; North 
Am. Rev. Jan. 1851; 10 Mich. 212; 5 Yerg. 340. 

Reasonable Doubts. — Distinction between civil and 


_ criminal cases in this respect. 19 Maine, 398; 18 Geo, 


264; 12 Ohio St. 433; 1 Gray, 534; 15 N. H. 97; 12 
Ind. 670; 2 Dev. 63; 4 Blackf. 552. 
Definition of the term. 5 Cush, 320; 39 Ill. 458; 
4 Barr, 274; 6 Geo. 285; 7 Iowa, 347; 41 Miss. 578, 
Equivalent phrases, 1 Phillips (N. C.) 146 and 312; 
27 Mo. 535; 20 Iowa, 86; 2 Met. (Ky.) 33; 7 Jones 
(N. C.) 305. 


X. FORMER CONVICTION OR ACQUITTAL. 


A regular valid conviction or acquittal is a bar toa 
second prosecution for the same identical offense. A 
verdict of guilty merely not enough. These must have 
been a judgment on it. 99 Mass. 420. A verdict of 
acquittal may be a bar without a judgment. 2 Tab. 
212; 2 Zab. 212; 2 Yerg. 24; 14 Ohio, 295; 7 Conn. 414. 

1. There must have been a former conviction or 
acquittal. The mere fact that another indictment is 
pending for the same cause is no legal bar to a second. 
3 Cush, 279; 2 Ld. Raym. 920; 3 Hawks. 183; 5 Gray, 
93; Cro. Car. 134; 9 Ala. 79; 2 Dev. and Batt. 149; 
5 Ind. 532; 5 Cranch, C. C. 87. 

2. The first conviction must have been regular ; not 
procured by fraud of defendant. 4 Mass. 477; 1 N. 
H. 257; 2 Virg. Cas. 501; 9 ar 677; 26 Conn. 
202; 16 Iowa, 239. 

8. The first trial must have been valid; by acourt 





THE ALBANY LAW JOURNAL. 


517 





having complete and final jurisdiction. 12 Met. 387; 
4 Blackf. 15; 4 Mo. 376; 14 Texas, 387; 12 Ind. 369; 
42 N. H. 474. A discharge by a magistrate having 
authority merely to bind over notabar. 11 N. H. 156; 
4 Mo. +76; 16 Texas, 30. 

4, The former indictment must not have been ma- 
terially defective. 4 Coke, 44; 13 Johns, 351; 3 Gratt. 
623; 14 Ind. 139; 1 Rice, 1; 3 Cox, C. C. 544. Unless 
the sentence thereon has been in fact carried out. 
3 Met. 328. 

5. The crime charged in the first indictment must 
have been in fact and in law identically the same 
offense. 2 Leach, 708; 2 Moody, 192; 16 Ill. 380; 1 
Moody, 477; 40 Ala. 680; 8 Rich. 322; 1 Parker, 338 ; 
17 N. H. 558; 37 Ill. 414. The burden of proving the 
identity being on the defendant. 4 Gray, 209; 31 
Mo, 197. 

6. Of course, a prior conviction for a higher offense, 
such as murder, is a bar to a second prosecution for 
the same act charged as an assault and battery. 

7. And a prior acquittal of a higher offense is a bar 
to a second prosecution for a minor offense included 
in it, and on which the defendant might have been 
convicted at first. He has been once in jeopardy. 17 
Wend. 386; 3 Coldw. 78; 5 Harris, 126. 

When does this rule apply? 

At common law a person indicted for a felony can- 
not be convicted thereon of amisdemeanor. 1 Leach, 
12; 12 Pick. 504. But see 3 Hill, 94; 22 Wend. 177; 
5 Ohio, 241. 

But on a trial for murder, one may be convicted of 
manslaughter. 3 Hill, 92; 3 Humph, 25: 15 Il. 511; 
5 How. 730; 1 Geo. 222; 5 Mo. 497. 

And statutes have generally modified the common 
law stated in 12 Pick. 504, 1 Vict. ch. 85, p. 11; l4and 
15 Vict. ch. 100, p. 9; Mass, Gen. St. ch. 172, p. 16. 

8. So a prior acquittal of a minor offense, such as an 
assault, is a bar to a second prosecution for the same 
act charged as a higher offense, such as an assault 
and battery, or an aggravated assault. 13 Mass, 245; 
2 Hawks, 98; 1 Met. 258; 9 Cox, 88; 2 Swan, 493. 

But a prior conviction of a minor offense, such as an 
assault and battery, is no bar to a second prosecution 
for a higher offense, such as manslaughter, if the 
party has died of his wounds since the first trial. 1 
Parker, 183; Law Rep. 1 C. C. 90; 12 Pick. 496; 5 Ind. 
527; 3 Dev. and Batt. 98; 11 Q. B. 946. 

The same act may be a crime itself, and also a part 
of another crime, and may thus be twice prosecuted. 
Thus, one may be prosecuted for a single sale of liquor, 
and if he makes three sales, again prosecuted for be- 
ing a common seller. 32 Maine, 529; 35 id. 225. 

“No person shall be subject to be twice put in 
jeopardy of life or limb.”’ Const. of U. S., Art. V 
of Amend. 

When is a person put in jeopardy ? 

When his trial has actually begun upon a good 
indictment. 1 Bailey, 655; 5 Ind, 292; 7 Blackf. 191; 
8 Iowa, 288; 6S. and R. 586; 11 Harris, 12. 

It is then too late for the prosecuting officer to enter 
a nolle prosequi, and indict again. 20 Pick. 356; 20 
Conn. 463; 7 Allen, 828; 12 Ohio (N. S.), 214; 14 
Ohio, 295; 5 Coldw. 311. 

But in cases of necessity a jury may be discharged 
after a trial has commenced, and the defendant be 
tried again. 





Thus, in case of sickness of the judge. 4 Stew. and 
Port. 72; 2 Mo, 135; Jury, 2 Leach, 620; 10 Yerg. 532; 
2 Campb. 207; 3 Wash. 402; Juror’s wife, 9 Leigh, 
618; 2 Leach, 546; 2 C. and P. 413; of the prisoner, 
Foster’s C. L. 76; of a witness, 1 Crawf. and Dix, 151. 

So, if the term of court being fixed by law expires 
while the jury are considering the case, the jury may 
be discharged and the prisoner tried again at the next 
term. 13 Q. B. 716; 3 Humph. 70; 3 Cox, C. C. 489; 
7 Porter, 188; 2F. and F. 250; 19 Ala. 577. Spier’s 
Case, 1 Dev. 491, doubtful law. 

Quere.—If a jury are discharged merely because 
they say they cannot agree, can the prisoner be put 
again on his trial? 


XI. RIGHT OF APPEAL — NEW TRIAL — EXCEPTION — 
WRIT OF ERROR, 


1, Right of Appeal.— At common law neither the 
government nor the defendant had any right of ap- 
peal. 11 Jurist, 855; 3 Texas, 118; 3 Hawks, 381; 1 
English, 259 ; 6 Yerg. 360. 

2. New Trial.— After a verdict of not guilty the 
government cannot, at common law, obtain a new 
trial, neither because the verdict was against the 
evidence, nor for any error in the judge. 2 Salk. 
646; 4M, and S. 337; 5 id. 392; 2 Moody, 9; 1 Stark. 
516; 16 Conn. 54; 6 East, 315; 2 Ell. and Ell. 613; 8 
Wend. 539, 

In England a defendant cannot have a new trial in 
case of felony, for any cause. 10 Cox, C. C. 618, over- 
ruling 17 Q. B, 238. 

Otherwise in Misdemeanors. 
and Eq. 105. 

Quere. Has the court power to grant a new trial to 
the prisoner when he has been convicted of felony ? 

Quere. If a person indicted for murder be con- 
victed of only manslaughter, and on his motion the 
verdict is set aside and a new trial ordered, can he be 
lawfully convicted of murder on the second trial, or 
only of manslaughter? 

3. Exceptions.-—-The government has no right to a 
bill of exceptions, unless it be expressly given by 
statute. 3 Cush, 212; 7 Geo. 422; 13 Ill. 341; 17 Wis. 
669 ; 30 Mo. 385; 3 Cranch, 159; 2 Clarke, 549; 6 Yerg. 
360. 
In England the defendant has no right to such bill. 
29 Eng. Law and Eq. 180; 1 Lev. 68; 10 Cox, C. C. 553; 
1 Hudson and Brooke, 439. 

And in America he obtains the right only by statute. 
13 Johns. 90; 2 Parker, 377; 2 Watts, 286; 2 Clarke, 
549; 6 Cow. 555. 

4. Writ of Error. — The government has no common 
law right to a writ of error. 3 Cush, 212; 3Sm. and 
Mar. 751; 2 Const. 1; 5 Litt. 289; 7 Geo, 422; 1 Mur- 
phy, 257. 

In some states statutes give such right. 


1 Lev. 9; 18 Eng. Law 


XII, CONVICTION; SENTENCE; PARDON; EXECUTION. 

Definition of Conviction. 17 Pick. 296. 

Sentence; of the law, and not merely a judgment 
of the court. 

If law has been repealed, without any saving clause, 
no sentence can be pronounced. 11 Pick. 350; 21 id. 
873; 6 Cush. 465; 12 id. 501. 

If the punishment has been increased none can be 
inflicted. 21 Pick. 373. 
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If diminished, it may be. 12 Cush. 237. 

At common law death was the ordinary punishment 
for felonies, of which there were at one time not less 
than one hundred and sizty. 4 Bl. Com. 18. 

For misdemeanors it was generally fine and im- 
prisonment. (Pillory, stocks,whipping, ducking stool, 
exceptions. ) 

If no punishment is prescribed by statute for a 
statutory felony or misdemeanor, the common-law 
punishment applies. 4 Bl. Com. 98; 1 Hawks, 34; 
1 Gall. 493. 

“Cruel and unusual punishments shall not be in- 
flicted.” Const. of U. S., art. VIII of Am. 

Remedy — writ of error on habeas corpus. 

Certainty of punishment a greater security than 
severity. 

The sentence must not exceed in the slightest de- 
gree the punishment prescribed by law. 5 B. and C. 
395; 7 Barr, 371; 7 Met. 357 to 360. 

Can the defendant object that it is less? See 4 Met. 
371; 7 Ad. and El. 58; 5 Wis. 529. But see 5 Ala. 463; 
13 Mo. 94; 10 B. Monr. 304; 5 Sneed, 64; Cumulative 
Sentences, 11 Met. 581. 

Consequences of conviction for felony were at com- 
mon law corruption of blood and forfeiture of estates. 
4 Bl. Com. 385, 390; in America not to continue be- 
yond the life of the convict. Const. of U.S., art. 3, 33. 
Also disqualified from testifying — branding in hand. 

Pardon. — The highest prerogative of the chief ex- 
ecutive; may be conditional. 27 Hen. VIII, ch. 24; 
Mass, Gen. Sts., ch. 178, 23 12, 17; 18 How. U. S. 307; 
4 Bl. Com. ch. 31; 8 W. and S. 197. 

Void for fraud. 8 Wright, 210, 219; 5 Ind. 359; 
1 Jones (N. C.) 1. 

Must be delivered and accepted. 7 Pet. 150. 

Quere. If handed to an officer for the party can it 
be recalled before delivery over to the person 
pardoned? See De Puy’s Case, 4 Am. Law Rev., 
Oct., 1869, p. 188. 

Execution. — Must be carried out exactly according 
to the sentence. 1 Salk. 408; Skin. 664; and by the 
sheriff. 

Beheading a person sentenced to be hung is said to 
be murder in the officer. 4 Bl. Com. pp. 179 and 405; 
2 Hale P. C, 411. 

If he revives from the first attempt may be hung 
again. 





LIABILITY OF MASTERS TO SERVANTS FOR 
NEGLIGENCE OF CO-SERVANT. 

We gave last week an abstract of the decision of the 
general term of the third department, in the case of 
Brickner, adm’r, v. N. Y. Central Railroad Company, 
on the question of the liability of a master for the 
negligence of a co-servant. The opinion of Mr. Jus- 
tice Potter is a very able review of the authorities, 
and from it we extract the following: 

In this case we may, perhaps, assume, as a settled 
general rule, that a master is not responsible to those 
in his employ for injuries resulting from the negli- 
gence, carelessness or misconduct of a fellow-servant 
engaged in the same general business. Wright v. New 
York Central Railroad Co., 25 N. Y. 564, and case 
cited; so, also, ‘‘ The rule exempting the master is the 
same, although the grades of the servants or em- 





ee; 
in rank, and may be subject to the directions and 
general control of him by whose act the injury is 
caused.”’ Id. 565. 

A late case in the same court, Warner v. The Brie 
Railway Oo., 39 N. Y. 471, lays down the following 
rule, which is not in conflict with Wright v. New 
York Central Railroad Co., supra, viz.: ‘* The only 
ground, then, which the law recognizes, of liability on 
the part of the defendant, is that which arises from 
personal negligence, or such want of care and pru- 
dence in the management of its affairs, or the selec- 
tion of its agents or appliances, the omission of which 
occasioned the injury, and which, if they had been 
exercised, would have averted it.’’ 

Tne principle of this proposition is nearly identical 
with that contained in Snow v. Housatonic Railroad 
Co., 8 Allen, 444, 445, as follows: ‘‘ Now, while it is 
true, on the one hand, that a workman or servant, on 
entering into an employment, by implication agrees 
that he will undertake the ordinary risks incident to 
the service in which he is to be engaged, among 
which is the negligence of the servants employed in 
similar services by the same master, it is also true, 
on theother hand, that the employer or master impli- 
edly contracts that he will use due care in engaging we 
services of those who are reasonably fit and compe- 
tent for the performance of their respective duties in 
the common service, and will, also, take due precau- 
tion to adopt and use such machinery, apparatus, 
tools, appliances and means, as are suitable and proper 
for the prosecution of the business in which his ser- 
vants are engaged, with a reasonable degree of safety 
to life and security against injury.” 

The case of Myers v. Smith & Lee, 28 Vt. 63, is also 
acase adopting the same principle; and while it 
recognizes fully the rule “that a master is not liable 
to his servant for an injury occasioned by the negli- 
gence of a fellow-servant in the course of their com- 
mon employment,” the court say such rule has no 
application where there has been actual fault or negli- 
gence on the part of the master, either in the act from 
which the injury arose, or in the selection or employment 
of the agent which caused the injury.”’ This opinion is 
sustained, by citing to its support the case of Hutch- 
inson Railway Company, 5 Wels. Hurl. and Gordon, 
352, which also thus qualifies the rule: ‘‘ that the mas- 
ter shall have taken due care not to expose his servant 
to unreasonable risks.’’ The Vermont court then lay 
down this rule: “‘The master, in relation to fellow- 
servants, is bound to exercise diligence and care that 
he brings into his service only such as are capable, 
safe and trustworthy ; and for any neglect in exercis- 
ing that diligence he is liable to his servant for injuries 
sustained from that neglect. it is not necessary that 
he should know that they are unsafe and incapable. It 
is sufficient that he should have known it if he had 
exercised reasonable care and diligence.’’ See cases 
cited therein. 

Some cases are found, that hold the master is liable 
where he either knows or ought to know the danger- 
ous character of the machinery or appliance furnished 
to the servant. He is chargeable with knowledge 
of the probable consequence of the acts he directed or 
of which he was cognizant. Ryom v. Fowler, 24N. Y. 
413; Wright v. New York Central.Railroad Co., supra, 


ployees are different, and the person injured is inferior | 556; 8 Allen, 441. 
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In the case of Gilman v. The Eastern Railroad Cor- 
poration, 10 Allen, 233-239, an employee of the de- 
fendant brought. his action for an injury occasioned 
by the negligence of a switchman in failing properly 
to adjust the switch upon the track. The court held, 
that the plaintiff, being a fellow-servant in the employ 
of the same railroad company, could not have recoy- 
ered of their common master; but they add: ‘‘The 
evidence offered by the plaintiff at the trial was com- 
petent to, show that the defendants knowingly, or in 
ignorance, caused by their own negligence, employed 
an habitual drunkard as a switchman, and thereby 
occasioned the accident. Of the sufficiency of this 
evidence a jury must judge. If the plaintiff can sat- 
isfy them that such misconduct or negligence in the 
defendants caused the injury, and that he himself 
used due care, he may maintain his action.”” In the 
same case they say: “ It is well settled, both in Eng- 
land and America, that a master is bound to use 
ordinary care in providing his structures and engines 
and in selecting his servants, and is liable to any of 
their fellow-servants for his negligence in this regard.”’ 
See authorities cited in this case, on page 238, and 
Tarrant v. Webb, 18 C. B. 797. * * * 

It is claimed that, in cases of corporations who can 
only act by agents, the directors may be regarded as 
the master, or principal, and that all others, all per- 
sons in their employ, whatever may be their rank, or 
the character of their duties, employment, or whether 
general superintendents, or the lowest grade of me- 
nial laborers, all stand upon an equality of co-labor- 
ers, or co-employees, as regards the question of 
negligence toward each other. 

This may be the rule where the executive powers, 
the directing and superintending duties, of the corpo- 
ration are performed by the directors in person, as 
was the case of Warner v. Hrie Railway Oo., supra. 
I have not yet learned from any respectable adjudica- 
tion, that a railroad, or other corporation, by appoint- 
ing a superintending agent to transact all executive 
duties, and surrendering to him all right to perform 
such duties, retaining and exercising no power to dis- 
charge such duties themselves, can escape all legal 
liability as master; that the superintending and con- 
trolling agent in such case can be held to be only a 
fellow-servant and co-laborer; the equal with all 
other employees of the corporation; or, in other 
words, that, by this device, corporations can avoid 
having a master to whom negligence or knowledge 
of defective or insufficient machinery, implements 
or appliances can be brought home so as to create lia- 
bilities. Such a doctrine is simply monstrous. Cor- 
porations would thus be absolved from all possible 
liability, and the sound old maxim, “ Qui facit per 
alium facit per se,” would be abrogated. See Patter- 
son v. Wallace, 28 Eng. Law and Equity, 55. 

A corporation cannot act personally. It requires 
some person to superintend structures, to purchase 
and control the running of cars, to employ and dis- 
charge men, and provide all needful appliances. This 
can only be done by agents. When the directors 
taemselves personally act as such agents, they are the 
representatives of the corporation ; they are the exec- 
utive head or master; their acts are the acts of the 
corporation ; the duties above described are the duties 





of the corporation. When these directors appoint 
some person other than themselves to superintend 
and perform all these executive duties for them, then 
such appointee, equally with themselves, represents 
the corporation as master in all those respects; and 
though, in the performance of these executive 
duties, he may be, and is, a servant of the 
corporation, he is not, in those respects, a co-servant, 
a co-laborer, a co-employee, in the common accepta- 
tion of those terms, any more than is a director, who 
exercises the same authority. Though such superin- 
tendent may also labor, like other.co-laborers, he may 
be in that respect a co-laborer, and his negligence as 
such co-laborer, when acting as a co-laborer, may be 
likened to that of any other; but when, by appoint- 
ment of the master, he exercises the executive duties 
of master, as in the employment of servants, in the 
selection for adoption the machinery, apparatus, tools, 
structures, appliances, and means suitable and proper 
for the use of other and subordinate servants, then 
his acts are the acts of a master; and then the corpora- 
tion are responsible that he shall act with a reasonable 
degree of care for the safety, security, and life of other 
persons in their employ. These executive duties may 
also be distributed to different heads of different de- 
partments, so that each superintendent, within his 
sphere, may represent the corporation as master in 
controlling and directing structures, in employing 
and dismissing operatives; in selecting machinery 
and tools, he speaks the language of a master; he 
issues their orders to their operatives; he is the 
mouth-piece and interpreter of their will; he only 
speaks their will, not the irresponsible will of a fel- 
low workman, or co-laborer. The corporation can 
speak and act in no other way ; his acts are their acts, 
his negligence their negligence, his control their con- 
trol; he has in their executive duty no equal; he is 
not, while in the performance ef their executive du- 
ties, only the equal co-laboror or co-servant. 

I do not discover, in this view, any thing in conflict 
with the cases of Wright v. N. Y. Central Railroad 
Company, or Warner v. The Erie Railway Company. 
Those cases have not held, that, when a corporation 
exercises its executive power by an agent or super- 
intendent, they are not liable for his negligence 
as such, because he is only a servant of the corpora- 
tion. That step in advance is yet to be taken by the 
courts in this country. Before it is taken, I think the 
court will take into consideration the consequences of 
sucharule. I doubtif they will be found inclined 
to open a door which would allow corporations or 
individuals to escape all responsibility for accidents 
occasioned by negligence of their executive agents, 
and thus suggest the expediency of managing all 
institutions in that way. 


i 


A Connecticut judge has decided that clairvoyance or 
second sight is not fortune-telling; a Maine jury has 
given a verdict for clairvoyant medical advice. 


Judge T. O. P. Vernon, of the fourth district of South 
Carolina, has been impeached by the legislature for 
drunkenness, The judge, as soon as he learned the result 
of the impeachment trial, discharged a batch of prison- 
ers. For this action, he has been ordered to appear be- 
fore the assembly to answer for contempt. 
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CURRENT TOPICS. 


We wish to correct an erroneous impression that 
may arise from our abstract of the case of Dillaye v. 
The New York Central Railroad, ante, p. 356. We are 
informed that the opinion of Judge Leonard, so far as 
it relates to passengers on freight cars, was only con- 
curred in by Judge Gray. Judge Lott wrote an 
opinion, in which Judges Hunt and Earl concurred, 
holding that the general course or practice of the 
company in taking passengers in such cars, and com- 
pensation for their passage, operated as an invitation 
to them to ride on the train, and the same liability 
‘Was assumed in reference to such passengers as was 
imposed in relation to those on the ordinary passen- 
ger trains. 


We publish elsewhere the resolutions adopted at a 
meeting of the judges, held in Albany on the 20th 
ultimo. The rules as amended will be given as soon 
as they can be put in shape for publication. So far as 
relates to the admission of attorneys and counselors, 
the judges fully recognized the necessity of the 
measures which we have heretofore advocated, and 
were unanimously in favor of requiring a period of 
study. But a provision was discovered in the judi- 
ciary act of 1847 (ch. 280, 375), and which had escaped 
our attention, declaring that “‘ no term of clerkship 
or period of study shall be required.’’ That provision 
having “ outlived its usefulness’ and the clause in 
the constitution on which it was based, the judges 
requested its repeal. The judges also request a repeal 
of that part of the supreme court act of 1870, which 
designates the times and places of holding general 
terms, and that it be left to them to arrange the terms. 
The present arrangement is certainly very inconven- 
ient. both for the bench and the bar, and we shall be 
glad to see the request complied with. 


It is not a little extraordinary that life insurance 
companies never discover that they have been de- 
ceived, until they are called on to pay. As long as 
they are receiving the premiums they are very leni- 
ent. We suppose they would have taken premiums 
from Methusaleh all his life without finding a word 
of fault, but when his widow asked them to pay, sud- 
denly it would have occurred to them that, some cen- 
turies before, the assured, on procuring the policy, 
made false answers to one or two questions touching 
his ancestry. Now, of course it is very proper that 
fraud should vitiate the contract of insurance, like 
every other, but it is hardly fair that the company 
should take a man’s premiums forty or fifty years, 
without objection, and then set up the fraud as a de- 
fense. Should there not be some statute of repose on 
this subject ? —say a statute that unless the objection 
is made within ten years, it shall be deemed waived? 
This should apply only to matters that might, with 
reasonable diligence, be discovered during the life of 
the assured, and not include such as are developed 
only by his death. If, for instance, a post-mortem 
examination develops the fact that he died of cancer, 
of such long-standing that it must have existed at the 
time of the making of the contract, this defense ought 
not to be cut off by the lapse of time; but if the alle- 
gation is, that he misrepresented his age, or the ages 





of his ancestors, or the diseases of which they died, 
those, being matters discoverable in his life, should be 
looked up within a reasonable time, or be deemed 
outlawed. 


Among the resolutions adopted at fhe recent meet- 
ing of supreme court judges, is one in regard to the 
custody of moneys paid into court. As the law now 
stands, the county treasurer is the custodian of such 
moneys, but the judges believe that the interests of 
suitors would be better served if some designated 
depository other than a county treasurer was pro- 
vided in each district, to have charge, under the direc- 
tion of the court, of funds in litigation. This seems to 
us a suggestion peculiarly proper. The financial offi- 
cers of our various counties, while they are, as a rule, 
men of responsibility and discretion, are frequently 
engaged in speculative and hazardous business, 
There is a constant temptation to use the funds 
intrusted to their care in their own behalf; and in case 
of disaster their official bonds, the only security pro- 
vided against loss from their misdoings or misfortune 
are too apt to prove a broken reed. It is the duty of 
the law to secure against every hazard the property 
which it assumes the management of, and we think 
that this can be best done by the choice of a special 
custodian, at all times and in all respects under the 
surveillance of the court. 


The resolution of the judges requesting the gov- 
ernor to call the attention of the legislature to the 
necessity of making provision for the appointment of 
a supreme court reporter, will be most heartily sec- 
onded by the profession of the state. The speedy and 
accurate reporting of the decisions of the supreme 
court is a matter of very considerable importance, 
There are two current series of supreme court reports, 
aside from practice reports, unless we may infer 
from lapse of time that one of them — Mr. Lansing’s 
—has been suspended. Yet neither of them is what 
is required. The decisions published in them are 
gathered at random, and as chance and circumstance 
will permit. What is needed is, aseries of reports that 
will include ali the decisions worth reporting of every 
general term of every department in the state. Such 
a series would involve some energy and system on 
the part of the reporter, and the outlay of some money, 
but its increased value and circulation would repay 
tenfold. The amended article of the constitution 
required the legislature to make provision for the 
appointment by the judges of a reporter of the decis- 
ions of the supreme court, and a bill to carry out that 
requirement was introduced last winter. But through 
the intrigue and influence of a senator, who was 
pecuniarily interested in keeping in office the present 
incumbent, the bill was either suppressed or defeated. 
It is to be presumed that the governor will comply 
with the resolution, and call the attention of the legis- 
lature to the matter, and we should have a fair oppor- 
tunity of determining which is the stronger — the 
constitution or the influence of a senator. 


The case of the People ex rel. Cooper vy. Field, 
decided at the July general term, 1870, in the third 
department, is an illustration both of the uncertainty 
of the law and the persistency of litigants. 
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The action was brought under the statute concern- 
ing forcible entry and detainer. The defendant hay- 
ing, in June, 1863, removed, from premises claimed 
by him, into the street, a harness shop belonging to 
the relator, Cooper, the matter was first inquired 
into before a county judge and a jury, in which inqui- 
sition Cooper was victor, the jury finding the defend- 
ant guilty of both forcible entry and forcible detainer. 
The defendant’s ideas, however, it seems were not 
fully in harmony with those of the court and jury, 
and he determined to abandon them both, and to take 
the case along with him, which he did by means of a 
writ of certiorari, whereby the proceedings were 
moved into the supreme court. This court ordered 
the case to be tried over again at the circuit, at which 
trial, number two, the plaintiff was nonsuited. This 
time defendant was suited, but the other side were not, 
and having got the best once, they believed they could 
again, if they had a chance. To obtain this chance 
they appealed to the general term, where, after due 
deliberation, a new trial was ordered. At trial num- 
ber three defendant was again victorious. This should 
have settled the matter, but the prosecutor, claiming 
that twice out of three times did not govern in law as 
in other affairs of chance, again appealed. It seems he 
was right, for the higher court agreed with him, and 
ordered a new trial. The fourth trial resulted in a 
“draw,” the jury having disagreed. At trial number 
five, defendant lost ground, but not as much as he had 
before gained, for the jury said he was not guilty ofa 
forcible entry, but was guilty of a forcible detainer, by 
which, we suppose, they meant that he did right in 
pushing the shop into the street, but wrong in keep- 
ing the ground it stood upon. The defendant, about 
this time, must have hired a new lawyer, because his 
counsel now made a change of base. Believing that 
they had discovered a weakness in the enemy’s ad- 
vance, they made a motion, at special term, to quash 
the proceedings, for a defect in the complaint. The 
judge at special term denied the motion, but the 
managers of the defense believing that three were 
better than one to discover a flaw, appealed to the 
general term, taking with them, however, as a reserve 
force, the exceptions they had made at the previous 
trial. It was well for them that they brought this 
reserve along, for the complaint was pronounced per- 
fect, but a new trial was ordered. The sizth trial 
resulted as did the fifth, and the defendant again takes 
an appeal. The general term, believing that the mys- 
teries of this proceeding require still further elucida- 
tion, have ordered a seventh resort to be had to that 
unfailing oracle, a common law jury. 


cniniessennlibiinaenniiitt 
GENERAL TERM ABSTRACT. 
THIRD DEPARTMENT. 
SuPREME CouRT— JUNE AND JULY TERMS, 1870. 
MILLER, P. J., POTTER AND PARKER, JJ. 


BILLS AND CHECKS. 

1. Laches in presentment.— Appeal from judgment for 
costs in favor of defendant. Defendant was indebted to 
plaintiff $50.19, for freight, and to the United States Ex- 
press Company $7.85, for transportation of express mat- 
ter. Rogers, an agent of the defendant, and the express 
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company, presented both claims to the defendant for 
payment. Defendant gave a check on the H. J. Messen- 
ger Bank for the two amounts. The agent gave a receipt 
in full, This took place at half-past two o’clock P. M., 
twenty-five rods from the bank. The bank remained 
open that day, and until ten o’clock the next morning, 
when it was closed and suspended payment. The check 
was not presented for payment before the bank closed, 
nor since then has payment been demanded. The agent 
paid the express company, and assigned his interest in 
the check to the plaintiff. The defendant had no notice 
that the check was not paid until two weeks after it was 
given. The check was tendered on the trial, and refused. 
Heid, that plaintiff was not guilty of laches in not pre- 
senting defendant’s check to the bank before it was 
closed on the morning after its delivery. The holder 
of a check has the day after its delivery in which to 
make presentment. Syracuse, Binghamton and New York 
R. R. Co. v. Collins. Opinion by Miller, P. J., June Term. 

2. The drawer of a check is to be treated as a principal 
debtor, and is not discharged by any laches of the holder 
in not making due presentment, or in not giving notice 
of dishonor, unless he has suffered loss or injury thereby, 
and then only pro tanto, Ib. 

8. The maker knew the bank was hopelessly insolvent, 
and had notice that the check was not paid soon after it 
was given, and could not have sustained any loss by want 
of presentment and demand of payment of the check. Ib. 

4. The plaintiff is entitled to recover on the original in- 
debtedness; the check in question was not a payment of 
the defendant’s demand. The giving of a check is not 
payment, unless by express agreement. Ib. 

5. Defendant has failed to establish any laches of the 
plaintiff in omitting to present the check originally, and, 
before the action was brought, in neglecting to demand 
pay ment, and to give notice of the failure of the bank, Ib. 

6. Loss or injury is not to be presumed from such omis- 
sion, but it must be established. Plaintiff is entitled to 
judgment for his demand. Ib. 

7. The agent was not authorized to assign the demand 
due the express company, and for this amount the plaint- 
iff cannot recover in this action. Judgment must be re- 
versed, and a new trial granted, with costs to abide the 
event. Ib. 


CONSTRUCTION OF STATUTE. 


Railways.— The term lessees,as used in chapter 582 of the 
laws of 1864, section 2, concerning railroad corporations, 
is to have such construction as was intended by the leg- 
islature to meet the then known and existing condition 
of things; to meet the case of parties using a road as a 
substitute for the owners, exercising the rights of owners 
under some right or permission, for a consideration to be 
paid to the owners. Bendefield v. Northern Central R. R. 
Opinion by Potter, J. 


EVIDENCE. 

1. Commission: market value.— The examination of wit- 
nesses by a commission being a departure from the 
common-law method, and derived solely from statute 
authority, must be in strict obedience to the statute rule, 
Terry v. McNiel. Opinion by Potter, J. 

2. It is proper to receive as evidence of the market value 
of grain, at a specified time, the prices current published 
at the time, for public information and for general pur- 
poses, in a public newspaper, Ib. 


MALICIOUS PROSECUTION. 


Reasonable cause.— The mere belief of a party that he 
had a cause of action, is not sufficient to protect him 
against the charge of malicious prosecution, for bringing 
an action. It should be an honest and reasonable belief. 
He must not act upon mere conjecture, or impulse, or pas- 
sion, and he is responsible if he fails to call in to his aid, 
in such acase, reason, caution and fairness. Shaffer v. 
Loucks. Opinion by Potter, J. 
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PRACTICE. 


Oosts.— ‘Where a county court, having no authority so 


, to do, orders exceptions in a trial determined therein to 
be heard in the first instance at the general term of the 
supreme court, and the general term refuses to hear the 
same, on the ground that the cause is still in the county 
court, and omits to award costs, the county court have no 
power to direct costs accruing in the supreme court to be 
added to a subsequent judgment in the county court. 
They cannot do this, although the erroneous order was 
made at the suggestion of the unsuccessful party. Humis- 
ton vy. Ballard. Qpinion by Potter, J. 


PROMISSORY NOTES. 


1. Equitable defense to.—The plaintiff contracted in writ- 
ing to convey to the defendant certain lands. At the 
time of making the contract defendant gave his note to 
plaintiff for a portion of the purchase money. The note 
became due at the same time that the land was to be con- 
veyed according to the terms of the contract. At the 
trial below, defendant offered to prove by witnesses that, 
subsequently to the giving of the note, defendant and 
plaintiff had verbally agreed, on account of the lands 
falling short in quantity, to abandon the contract and 
the plaintiff to surrender the note, and that subsequently 
the plaintiff had sold the land to another person, which 
evidence was excluded. Held, improperly excluded, and 
that under the circumstances plaintiff could not recover 
on the note. Levine v. Devine. Opinion by Potter, J. 

2 Aeration after execution: fraud.— An appeal from 
Judginent  %ntered upon the report of a referee. Two 
promissory notes were given by the defendant, Septem- 
ber 28, 1861, to one Henderson, payable to his order; one 
of $1,500, payable in twelve months, and the other, for 
$2,000, payable in fifteen months; both purporting to be 
“with interest after six months.”” Henderson sold defend- 
ant, September 28, 1861, certain stock in a stove, etc., 
establishment in Albany for $8,000, all which had been 
paid but two installments, one for $1,500 and one for 
$2,000. 

Defendant denied the execution of the notes, and 
alleged fraud as to the sale, to his damage more than the 
amount unpaid, which he claimed to recoup. 

Plaintiff objected to proof of fraud because it was not 
particularly set up in the answer. 

It appeared, before the referee, that defendant was 
entirely new to the business, and relied wholly upon 
Henderson’s statements, who, to induce the purchase, 
told him that White and Weller, two good judges, had 
made an inventory of the goods, and told Henderson 
they were worth $8,000, and he offered the goods to de- 
fendant at $8,000, less than cost, and requested him 
not to let White and Weller know about it. 

Defendant purchased the goods at $8,000, gave his notes, 
dated September 21, 1861, one at four months for $1,000, 
one at six months for $1,000, one at nine months for 
$1,500, and the two notes in suit; all but the last two had 
been paid. 

Defendant’s counsel insists that the finding of the 
referee that the notes were altered after execution is 
against the evidence, 

Henderson swears quite positively that the notes were 
drawn with interest, and the words “after six months” 
were added before they were finally signed. Defendant 
swears the words “ with interest after six months” were 
not in, according to his recollection, which is very dis- 
tinct. Upon the cross-examination, he testifies that he 
will swear, as positively as he can to any thing, that the 
additions were made to the notes since execution, and, 
from what occurred, he is able to say positively that the 
notes were without interest. While Henderson’s clerk 
testified he saw the notes and entered them in the bill- 
book at Henderson’s request, and the words “‘ with inter- 
est after six months ” were not there. 

Heid, that it is enough to sustain the referee's decision, 








that it is by no means clear that the conclusion arrived 
at is entirely against the weight of the evidence. Ken. 
nedy V. Crandell. Opinion by Miller, P. J. 

8. The entries made by White were not in the nature 
of naked hearsay evidence, or statements in writing of 
third parties, but- entries made at the time by the clerk 
of the party in the regular course of business. The bil] 
book contained an original memorandum made by the 
witness when the facts stated transpired, and was clearly 
admissible evidence. No error was committed by the 
referee in holding that, by the alteration, the notes were 
vitiated ard destroyed, and that plaintiff could not 
recover on the original consideration. Ib. 

4. The notes having been transferred after maturity, the 
plaintiff stands where Henderson stood after the altera- 
tion was made. The forgery creating a material change 
in the tenor and effect of the notes, plaintiff cannot 
recover. The alteration of the note was unlawful and 
criminal, and defendant is entirely discharged from the 
obligation. Ib. 

5. The representations of Henderson to defendant con- 
stituted actionable fraud, and damages arising by means 
thereof might be allowed by way of recoupment to de- 
fendant. The judgment must be affirmed with costs. Ib, 


REFERENCE, 


Findings of referee. —The court will not disturb the find- 
ings of a referee upon matters of fact, even if it appears 
from the evidence upon paper that the weight of evidence 
is against the finding, unless such weight is so striking 
and palpable as to excite suspicion. Baker v. Spencer. 
Opinion by Potter, J. 

TRUSTS. 

1. Implied trusts.— The widow and heir at law of a 
trustee occupy no better status in court wich respect to 
the trust property than their intestate would have done 
ifliving. Foote v. Foote. Opinion by Potter, J. 

2. It is an established rule of equity, that, where trust 
and confidence are reposed by one party in another, and 
such other accepts the confidence or trust, equity will 
convert him into a trustee, whenever it is necessary to 
protect the interest of the party so confiding, and do jus- 
tice between them. Ib. 


USURY. 


1. When commission of broker for procuring money is not 
usury.— Appeal from judgment at special term. This 
was an action to foreclose a mortgage from Oakley & 
Clapp, to John F. and Charles S. McCain, and assigned 
to Elmer, Jr. The mortgage was given to secure a 
bond of $2,500, made by Oakley & Clapp, as principals, and 
Morris Bennitt as surety. 

The defense set up was usury. It appeared that Oakley 
& Clapp applied toSmith & Hall, brokers, to procure them 
a@ loan of $2,500, offering as security the mortgage in suit, 
and one Bennitt’s name upon the bond. Smith & Hall 
agreed to procure the loan fora commission of ten per 
cent, which Oakley & Clapp agreed to pay. Smith & Hall 
applied to Elmer, senior, to obtain the money he applied 
to John E. Howell, who procured the money of the Me- 
Cains, and sent it to Elmer, senior who paid it to Smith 
& Hall in a draft for $2,500. They delivered this draft to 
Oakley & Clapp, and received from them the bond and 
mortgage in suit. Clapp indorsed the draft and left it 
with Smith & Hall, to the credit of himself and Oakley, 
and delivered a $250 check to Smith & Hall for services 
in procuring the loan. Before delivering the bond and 
mortgage, Clapp objected to paying the ten per cent bro- 
kerage. Smith told him he need not complete the loan, 
if he did not wish to; that he would charge nothing for 
what had been done, and would return the money. Clapp 
insisted on completing the loan on the terms stated. 
Smith & Hall paid Elmer, senior, part of the brokerage 
received for his services in procuring the loan. The testi- 
mony showed that the McCains did not authorize Howell 
to charge the borrowers for investing the money, and that 
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they did not know any one had charged or received any 
gum for investing it. 

Smith & Hall executed a guaranty on the bond, because 
Elmer, senior, required it before he would allow the 
money to be loaned. Held, that within the principle of 
Condit vy. Baldwin (21 N, Y. 219), in which it was held that 
where an agent intrusted with money to invest at legal 
interest exacted a bonus for himself as a condition for 
making the loan without the knowledge and consent of 
his principal, it did not constitute usury. Himer v. Oak- 
lyetal. Opinion by Miller, P. J. 

2. That a finding of the judge to the effect that the Mc- 
Cains, by Howell, their agent, instructed Elmer to make 
the loan at a legal rate of interest, was not essential to 
uphold the judgment, or to bring the case within the rea- 
soning or spirit of Condit v. Buldwin; nor was there any 
necessity for a finding by the court that the defendants 
had knowledge that Smith & Hall were to act as the 
agent of the McCains, and that in the reservation of the 
ten per cent they were bargaining on their own account 
exclusively. Ib. 

8. In order to make out a case of usury, it was necessary 
to find that Smith & Hall were the agents of the McCains, 
aid, as such, their unlawful acts were the acts of the Mc- 
Cains, although wholly unauthorized by the latter, and 
unknown tothem. Judgment affirmed, with costs. Ib. 


——-~-o—— 
DIGEST OF RECENT AMERICAN DECISIONS, 
SUPREME COURT OF INDIANA.* 


ATTORNEY. 


1. Motion to suspend: demurrer. — Where, in a proceed- 
ing to suspend one from practice as an attorney, a de- 
murrer is filed to the entire motion to suspend, and any 
one of the charges or specifications contains sufficient 
cause for the motion, the demurrer should be overruled. 
Reilly v. Cavanaugh and others, 

2. Withholding money collected. — One of the chafges con- 
tamed in a motion to suspend an attorney from practice 
alleged, that he had in his hands money belonging to the 
party making the motion and another person, collected 
by him as their attorney in a certain cause tried in the 
same court, at a term specified, mentioning the amount 
socollected for each and thus withheld, which said attor- 
ney refused to pay to them on demand or in any manner 
account for. Held, on demurrer, that this charge stated 
sufficient facts. Ib. 

8. Hncouraging litigation. — Another charge in said mo- 
tion alleged, that the attorney was in the habit of encour- 
aging the commencement and prosecution of actions, for 
the mere purpose of promoting his own personal ends 
and interests, and stirring up and exciting disputes and 
lawsuits among his neighbors and the citizens of the 
county and neighborhood in which the party making the 
motion lived. Held, on demurrer, that this charge was 
not sufficiently definite, Ib. 

4. Held, also, that the charge should have specified the 
particular case or cases in which the attorney had thus 
violated his duties as such. Ib. 

5. Trial by jury.—The attorney against whom the mo- 
tion to suspend is made is authorized by the statute to 
demand that the issues formed shall be tried by a jury. Ib. 

6. Judgment.—Under the code, upon such a motion, the 
attorney may be suspended, and a judgment may also be 
rendered against him for the amount of money so with- 
held by him, Ib. 

BILLS AND NOTES. 


1, Alteration: when does not discharge indorser.— Where 
one indorses the form of a promissory note, blank as to 
the date, time, or place of payment, amount, or name of 
payee, or all these parts, and delivers it to the maker, 





* From Hon. James B. Black, state reporter, and to appear in 
Volume 32 Indiana Reports. - 
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and, in violation of instructions given by such indorser 
to the maker, there is afterward written therein any stip- 
ulation usual to paper of the class indicated by the blank 
form, such indorser will be liable on the note according 
to its terms in the hands of a bona fide holder. Apititler, 
adm’r, v. James and another. 

2. A person indorsed a form of a promissory note, blank 
as to all said parts, at the request of the maker and for 
his accommodation, stipulating verbally that the note 
when filled up should not be made payable at a bank, 
there being sufficient blank space for that purpose; and 
afterward, without the knowledge or consent of such 
indorser, at the request of the payee, who had knowledge 
of such stipulation, the form was 80 filled as to make the 
note payable at a certain bank. Held, that such indorser 
was liable on the note in the possession of ‘one who 
received it for value, before due, in the usual course of 
business, without notice. Ib. 

8. Bill of exchange.— Where & person signs, as drawer, 
a form ofa bill of exchange, blank as to the names of the 
drawee and payee, the date, the amount, and the place 
where payable, and delivers it to another, at the request 
and for the accommodation of the latter, and it is after- 
ward filled up as a promissory note, without the knowl- 
edge or consent of such signer, he is released from liabil- 
ity as maker or surety upon the note in the hands of the 
person chargeable with such alteration. wuellen and an- 
other v. Hare. 


JOINT OWNERS. 

Sale : false representations : warranty. — Where one of two 
joint owners of certain personal property had not au- 
thorized the other joint owner to sell the share of the for- 
mer without consulting him, or to make any false repre- 
sentations, or to warrant such share,and had not himself 
warranted such property or made any false representa- 
tions concerning it to a certain third person,— Held, that 
he could not be bound by false representations or a false 
warrantyin thesale of such property to such third person 
by the other joint owner. Holmes v. Wood and another. 


RAILROAD. 


1. Contract: negligence.— A land-owner granted a rail- 
road company the right of way for its road over his land, 
in part consideration of which the company agreed, that 
whatever damage might be done to the grantor’s prop- 
erty by the running of the carson said railroad should be 
re-imbursed by the company. Held, that the railroad com- 
pany was not bound by this contract to answer in dam- 
ages for the consequences of the land-owner’s negligence. 
The Indianapolis, Pitisburgh and Cleveland R. R. Co. v. 
Browenburg. 

2. Held, also, that it was negligence on the part of the 
land-owner to confine his animals in an inclosure em- 
bracing a portion of the railroad track, where it was 
crossed by a private lane, with no bars or other appli- 
ances to restrain them from loitering on the track; and 
that, where, being soconfined, they were injured without 
carelessness of the persons running the cars, the com- 
pany was not liable. 76, 


—_——_—_———— 


RESOLUTIONS ADOPTED BY THE JUDGES. 


At a meeting of the convocation of judges, held at the 
capitol, in the city of Albany, on the 20th December, 1870, 
for the purpose of revising the rules of courts of record, 
the following resolutions were adopted: 

Resolved, That the legislature be requested to repeal all 
existing provisions of law relating to the admission of 
attorneys and counselors in the several courts of record 
of this state, and that the justices of the supreme court, 
or some of them, be authorized to provide by general 
rules for the examination and admission of attorneys 
and counselors. 
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Resolved, That the legislature be requested to repeal the 
existing provisions of law relating to the place of deposit 
of moneys paid into court, except in the first judicial dis- 
trict, and that provision be made by law for designating 
in each judicial district a place of deposit for such 
moneys, and regulating the investment of the same, and 
the fees to be allowed to the persons charged with the 
investment of such moneys. 

Resolved, That the legislature be requested to amend 
the statute relating to the general terms of the supreme 
court, so as to permit the justices of the general term in 
each department to regulate the time, place and number 
of general terms to be held in their respective depart- 
ments. Such regulations to be adopted prior to the Wth 
day of December in each year. 

Resolved, That his excellency the governor be requested 
to invite the attention of the legislature to the necessity 
of making provision by law for the appointment of a 
reporter of the decisions of the supreme court, as pro- 
vided by the constitution. 

Resolved, That a copy of the above resolutions be sub- 
mitted to his excellency the governor, with a request 
from this convention to communicate the same to the 
legislature. 





THE COURT OF APPEALS JUDGES. 
From an article in a recent number of the Citizen 
and Round Table, on the court of appeals of this state, 
we extract the following sketch of the judges: 


Judge Church has a broad, strong face, set off with iron- 
gray hair and whiskers, while an occasional smile plays 
round his lips and speaks of the humor which exists 
in his disposition, and is only kept down by respect 
to the occasion. Judge Grover has a bright face, with 
a sparkling, dark eye, brown hair, a strong, resolute 
jaw, and a little gray beard far under his chin. Judge 
Allen has a high forehead, covered with strong, stiff, 
grayish hair, and forms somewhat of a contrast to 
Folger, who is dark and heavy, manifestly a man 
of caution and deliberation. Peckham is a man of 
very peculiar appearance; a broad, projecting fore- 
head, a penetrating eye, with cheeks and jaws running 
to a point at the chin, somewhat in the shape of a heart; 
he has abundant gray hair, and a heavy, gray mustache. 
Rapallo and Andrews are both black-haired, the former 
indulging in a mustache, and being remarkable for the 
breadth and height of his forehead. Among them all 
there is no man of commonplace appearance, nor of me- 
diocre talent, and, together, they constitute a bench that 
will always be a credit to our state. 

————_ po ———_ 
BOOK NOTICE. 
Pacific Law Reporter. San Francisco: Wm. Ayres & Co. 

This is a new law periodical, to be issued weekly, two 
numbers of which we have thus far received. We learn 
from the “salutatory”’ that the publishers “intend this 
journal to supply a want which has long been felt;” 
also, that “no editorial management or control is exer- 
cised.’”’ We are fearful, in view of the latter declaration, 
that the charitable intentions of the publishers will not 
be very satisfactorily carried out. That the Reporter 
needs an editor is painfully apparent from these two 
numbers. Much of its matter is badly selected, and the 
whole is badly arranged. The reporting— what there is 
of it—1is carelessly done; and the reading of proof seems 
to have been entirely omitted. Wehave no doubt that 
the Reporter may be made very useful to the lawyers of 
the Pacific slope, but it will be first necessary that the 
publishers put it under the editorial management of 
some person familiar with legal matters and the wants 
of the profession. We notice a number of items headed 
“ Obiter Dicta,” which look rather familiar to us. 





LEGAL NEWS. 
Indiana contemplates revising her divorce law. 


Judge Paine, of the supreme court of Wisconsin, is dan. 
gerously ill at Madison. 


A California sheriff is under arrest for collecting the tax 
on Chinese miners in violation of the XVth amendment, 


Judge Brady, of New York, has transferred the Erie. 
Ramsey litigation to Troy. 

United States District Attorney Hazleton, of the second 
Wisconsin district, has been elected to congress. 


Judge Hoar has settled down to his profession in Bos. 
ton with a larger practice than before he went into the 
cabinet. 


A long-standing suit against the Old Paschal House 
Lottery Association, St. Louis, for government tax and 
penalties, has been decided in favor of the government 
for $12,000. 


United States Judge McKenna has decided, in the case 
involving the New Jersey Mutual Life Insurance Com- 
pany, that suicide, as the result of insanity, does not 
invalidate life insurance policies —insanity being a dis- 
ease of which death is a direct result. 


At the last session of the Massachusetts supreme court 
at Salem, there were thirty-seven divorces granted, six 
of them under the statute of 1870. Fourteen of them 
were husband from wife, and twenty-three wife from 
husband. 


The New York Tribune’s Washington correspondent 
says, that the authors of several bills which have recently 
been introduced in the house of representatives, to in- 
crease the number of United States judicial districts in 
several of the western states are in most cases gentlemen 
who are under the necessity of retiring from congress on 
the 4th of March, and who look upon a United States 
judgeship for life as a good thing to fall back upon. 


The annual report of Gen. Pilsbury on the Albany peni- 
tentiary has recently been made public. The peniten- 
tiary and lands appertaining thereto are estimated to be 
worth at least $250,000 — costing the county originally 
$60,000. The total number of convicts received at the 
penitentiary since its opening, up to October 31, 1870, was 
20,514— men, 15,262; women, 5,252, Of this number 17,84 
were intemperate, and 2,710 temperate ; 11,194 were single, 
and 9,320 married ; 11,730 were foreigners, and 8,684 natives, 
The total income of the institution up to October 31, 1870, 
was $689,455.12; ordinary expenditures, $531,041.18; income 
over expenditures, $172,613,29. 


Judge William C. Brown died in Ogdensburg on the 
12th inst., aged 50 years. Judge B. was a lawyer of com- 
manding ability ; was judge of the county for nine years, 
and a member of the late constitutional convention. He 
was distinguished for his integrity and public spirit, and 
will be missed and mourned in the community where he 
was born, and where he had lived all his life. 


The legal profession almost monopolizes the higher 
posts of the present French government. There are six 
barristers in the government of national defense, viz.: 
Picard, Cremieux, Arago, Favre, Ferry and Gambetta, 
and their four secretaries are of the same profession. Six 
of the ministers, nine of the higher ministerial officials, 
the police prefect and his general secretary, twenty-four 
of the commissioners dispatched to the departments with 
extraordinary military and political powers, the whole 
of the newly-formed council of state, the eight men at 
the head of the Paris municipal government, ten of the 
sanitary and food commissioners, six members of the war 
department, six diplomatists, and five finance officials, 
are also advocates. A Paris journal says: ‘* We have cer- 
tainly a government of ‘defense,’ for it consists of bat 
risters.”’ 
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